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Introduction. 

By  the  Eight  Hon.  Sir  Frederick  Pollock,  Bart.,  D.  C.  L.,  LL.  D.  Barrister-at-Law, 
Late  Corpus  Professor  of  Jurisprudence  in  the  University  of  Oxford. 


In  CJontinental  jurisdictions,  with  the  one  notable  exception  of  Switzerland, 
a  sharp  distinction  is  drawn  to  this  day  between  the  civil  law  governing  the  relations 
of  citizens  in  general  and  the  mercantile  law  by  which  the  dealings  of  traders  are 
judged.  There  are  commercial  codes;  there  have  been  earlier  commercial  ordinances; 
there  are  special  courts  for  commercial  causes;  there  are  rules  as  to  the  proper 
description  of  trading  firms  and  the  books  of  account  which  traders  must  keep. 
In  England  we  have  nothing  of  this  kind  except,  to  a  very  limited  extent,  in  our 
recent  body  of  legislation  apphcable  only  to  incorporated  companies.  Until  the  eight- 
eenth century  mercantile  law  remained  outside  the  regular  professional  cognizance 
of  our  superior  courts,  as  maritime  and  ecclesiastical  law  did  for  a  still  longer  time. 
But  when  the  law  merchant  was  adopted  by  our  Common  Law  the  adoption  was 
complete.  For  more  than  a  century  and  a  half  there  has  been  no  distinction  in  juris- 
diction or  administration.  We  have  text-books  devoted  to  mercantile  law  and  to 
special  branches  of  it  —  as  we  have  text-books  devoted  to  the  law  of  property  and 
its  branches.  We  have  lawyers  who  are  specially  skilled  in  mercantile  causes  —  as 
we  have  others  who  are  specialists  in  our  archaic  and  intricate  property  law.  We  have 
special  rules  of  law  about  bills  of  exchange,  insurance,  and  so  forth  —  as  every 
head  and  chapter  of  the  law  has  and  must  have  its  own  special  rules.  But  in  the 
main  the  Law  Merchant  has  become  part  of  the  one  body  of  law  dispensed  in  the 
King's  Court,  the  one  Court  which  has  now  succeeded  the  three  Superior  Courts 
of  Westminster  and  the  Court  of  Chancery.  Yet  the  Law  Merchant  has  not  wholly 
lost  its  old  character.  It  has  not  forgotten  its  descent  from  the  medieval  Law  of 
Nature  which  claimed  to  be  a  rule  of  universal  reason  embodied  in  the  various 
forms  of  cosmopolitan  usage.  Conforming  to  English  procedure  and  legal  method, 
it  can  still  be  reinforced  by  additions  drawn  from  established  general  custom.  This 
is  at  first  sight  a  paradoxical  result;  it  was  made  possible  by  the  great  flexibihty, 
in  certain  directions,  concealed  under  the  seemingly  rigid  technicality  of  our  old 
judicial  forms  (a  matter  which  cannot  be  enlarged  on  here) ;  it  was  reaUzed,  as  perhaps 
few  results  in  the  history  of  legal  institutions  have  been  in  any  similar  degree,  by 
the  genius  of  a  very  few  men. 

In  its  early  form  the  Law  Merchant  was  very  hke  the  lus  Gentium  of  the  later 
Roman  Repubhc,  which  indeed  one  may  well  beheve  to  have  been  largely  of  mer- 
cantile origin;  and  in  its  latest  period  of  separate  existence  it  was  regularly  treated 
by  text-writers  as  a  branch  or  even  as  the  most  important  part  of  the  Law  of  Nature 
and  Nations  in  the  old  sense  of  that  term.  The  usages  which  prevailed  in  fact, 
with  more  or  less  local  variation  in  details,  from  the  Baltic  to  the  Mediterranean 
were  justified  by  speculative  learning  as  founded  in  universal  principles  of  right; 
this  process  appears  to  have  been  exactly  analogous  to  that  of  the  classical  jurists 
and  their  immediate  predecessors  when  they  identified  the  ivs  gentium  with  ius 
naturale.    As  matter  of  history,  trade  customs  were  estabUshed  outside  national 
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and  territorial  law  by  the  necessity  of  the  case.  When  trading  began,  all  foreigners 
were  presumed  to  be  enemies.  Nevertheless  a  system  of  silent  barter,  then  of  markets, 
and  then  a  special  peace  of  markets,  and  hospitality  for  foreign  merchants,  grew 
up  without  any  sanction  other  than  convenience i).  For  us  trading  with  enemies  is 
forbidden;  it  was  by  no  means  so  clearly  forbidden  as  late  as  the  eighteenth  century; 
as  for  primitive  trade,  it  was  with  enemies  because  there  was  no  one  else  to  trade  with. 
Much  later,  traders  were  still  doing  justice  among  themselves  in  their  own  fashion. 
There  is  no  reason  to  suppose  that  they  first  sought  the  aid  of  the  regular  courts 
and  were  refused:  the  formal  procedure,  repeated  summons,  and  'essoins'  of  the 
county  or  hundred  (or  analogous  continental  jurisdictions)  were  too  plainly  unsuited 
to  them.  At  any  rate,  when  the  curtain  of  the  Dark  Ages  rises  on  anything  that 
can  be  called  judicial  organization  in  England,  we  find  the  law  merchant,  with  rules 
and  a  summary  procedure  of  its  own,  administered  in  English  ports  and  markets  2). 
Doubtless  there  were  local  variations.  In  the  absence  of  a  central  seat  of  authority 
it  would  be  strange  if  we  found  it  otherwise.  The  differences  in  rules  and  practice 
were  no  greater  than  existed  down  to  the  latter  part  of  the  nineteenth  century  be- 
tween a  number  of  national  and  provincial  jurisdictions  in  Gtermany  professing 
to  administer  a  common  Roman  law,  and  exist  now  between  the  numerous  juris- 
dictions in  North  America  which  ahke  profess  to  be  bound  by  a  common  body  of 
law  derived  from  England.  It  is  needless  to  teU  any  one  even  shghtly  acquainted 
with  the  Middle  Ages  that  the  existence  of  several  legal  systems  in  the  same  terri- 
tory did  not  offend  or  surprise  medieval  thought.  The  notion  of  a  supreme  law  of 
the  land,  national  law  in  the  proper  sense,  was  in  its  infancy  in  the  twelfth  century 
and  quite  young  in  the  thirteenth.  Every  one  knew  that  the  Church  had  her  own 
laws,  courts,  and  judicial  officers,  and  claimed  not  merely  moral  but  legal  obe- 
dience wherever  there  were  Christian  men  in  the  world.  Again  the  conception  of 
the  law  merchant  as  a  personal  law  binding  only  on  traders  was  quite  natural.  The 
canon  law  was  a  personal  law  of  Christians.  Jews  and  Saracens  were  not  bound 
by  it:  whether  they  should  be  suffered  to  live  in  a  Christian  country,  and  on  what 
terms,  was  another  question.  Thus  the  problem  of  relations  between  the  general 
law  and  the  law  merchant  was  a  problem  of  details  and  procedure :  we  now  consider 
it  only  as  it  occurred  in  England.  At  one  time,  as  late  as  the  early  fourteenth  century, 
the  king's  judges  were  wiUing  to  let  merchants  bring  their  law  with  them  as  ajper- 
sonal  law  into  the  king's  court  and  plead  their  causes  according  to  law  merchant 3). 
There  is  nothing  to  show  that  this  was  a  common  or  a  popular  course  among  traders, 
and  it  may  be  assumed  to  have  been  a  passing  and  not  very  successful  experiment. 
In  later  books  we  read  of  local  customs  in  favour  of  informal  modes  of  proof,  such 
as  tallies,  being  pleaded  in  the  king's  court;  and  it  seems  at  least  a  fair  guess  that 
the  customs  were  not  really  local,  and  were  pleaded  in  that  manner  because  the 
judges  had  made  up  their  minds  that  they  could  not  take  notice  of  the  general 
rules  of  the  law  merchant.  But  in  another  way  the  king  did  take  an  active  part 
in  administering  that  law,  not  in  the  way  of  ordinary  justice,  but  under  his  extra- 

1)  Grierson,  The  SUent  Trade,  Edinb.  1903. 

2)  Carter,  Hist,  of  Eng.  Legal  Institutions,  c.  XXVI;  Select  Pleas  in  . .  .  seignorial  Courts, 
ed.  Maitland,  Selden  Soc.^1889,  132  sqq.;  Sel.  Ca.  Law  Merchant,  ed.  Gross,  Selden  Soc.  1908; 
Mitchell,  Early  History  of  the  Law  Merchant,  Cambridge  1904. 

')  Y.  B.  (RoUs  series)  21  &  22  Ed.  L  76,  32  &  33  Ed.  I,  377. 
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ordinary  power  of  providing  for  cases  where  the  regular  process  of  the  law  was  not 
strong  enough,  or  was  not  appUeable.  Foreign  merchants  were  under  the  king's 
especial  protection  and  entitled  to  seek  justice  from  his  Council;  and  so  in  1473 
we  find  a  stranger  complaining  in  the  Star  Chamber  that  a  carrier  who  was  taking 
a  bale  of  his  goods  to  Southampton  had  broken  it  open  and  stolen  the  contents^). 
The  Chancellor,  Bishop  Stillington,  laid  it  down  that  merchant  strangers  coming 
into  the  kingdom  with  the  king's  safe-conduct  need  not  sue  by  the  law  of  the  land 
and  await  the  trial  by  twelve  men^)  and  other  formalities,  but  their  causes  were  to 
be  determined  by  the  law  of  nature  in  the  Chancery;  the  law  of  nature  meaning, 
as  he  explained,  the  law  universally  received  throughout  the  world  and  sometimes 
called  the  Law  Merchant.  In  the  seventeenth  century  the  Chancellor's  practice 
was  to  refer  such  causes  to  a  commission  of  merchants;  but  since  the  commission 
had  to  report  back  to  the  Chancellor,  the  expedition  which  traders  so  much  desired  was 
not  secured  3).  There  were  some  other  partial  and  transitory  provisions  for  special 
jurisdictions  which  it  would  be  useless  to  mention  in  a  summary  introduction  of 
this  kind. 

It  is  highly  probable,  however,  that  the  Court  of  Chancery  would,  in  spite  of 
its  cumbrous  procedure*),  have  become  the  court  of  the  law  merchant  but  for  the 
bold  practical  development  on  which  the  rival  Courts  at  Westminster  embarked  in 
the  eighteenth  century. 

In  and  after  the  EUzabethan  age  the  Courts  of  common  law  resumed  their 
mercantile  jurisdiction  (being,  no  doubt,  unwilling  to  let  so  much  profitable  business 
go  to  the  Chancellor)  and  reverted  to  the  thirteenth-century  fashion  of  allowing 
the  custom  of  merchants  —  not  merely  the  local  custom  of  London  or  Bristol  —  to 
be  brought  before  them  in  mercantile  suits.  But  still  the  judges  expected  to  be 
satisfied  that  the  merchant  suitor  really  was  a  merchant:  that  he  belonged,  for 
example,  to  a  merchant  gild,  English  or  foreign.  After  the  Revolution  S),  if  not 
before,  any  such  requirement  ceased  to  be  taken  seriously.  The  passage  from  a 
substantial  condition  of  founding  the  jurisdiction  to  a  fictitious  allegation,  which  is 
ultimately  dropped  as  useless,  is  quite  well  known  in  other  departments  of  EngUsh 
procedure  to  all  who  have  studied  its  history.  Of  this  kind  was,  among  others,  the 
pretence  that  a  plaintiff  in  the  Exchequer  was  the  king's  debtor,  which  survived 
in  the  forms  of  pleading  well  into  the  nineteenth  century.  The  real  difficulty  with 
mercantile  causes  was  how  to  inform  the  Court  what  the  law  merchant  was.  The 
Court  could  not  profess  to  know  this  of  its  own  knowledge,  as  it  did  know  or  ought 


1)  Y.  B.  13  Ed.  rV,  9,  pi.  6.  The  case  being  referred  to  the  judges  in  the  Exchequer  Chamber, 
the  majority  held  that  the  Tjreaking  bulk'  made  this  larceny  by  the  common  law:  a  decision 
of  great  importance,  but  not  to  our  present  purpose. 

2)  There  is  nothing  to  show  that  trial  by  jury  was  popular  or  much  respected  before  the 
political  trials  of  the  sixteenth  century,  and  much  to  show  that  juries  in  civil  causes  were  con- 
stantly corrupted  and  intimidated  by  great  men,  or  packed  by  partial  sheriffs. 

')  Malynes,  Lex  Mercatoria,  311. 

*)  But,  as  Dr.  Carter,  op.  cit.  276,  has  well  pointed  out,  the  Court  of  Chancery  could  always 
receive  and  often  require  the  testimony  of  the  parties  themselves,  which  was  not  admissible 
in  covirts  of  common  law  till  the  middle  of  the  nineteenth  century. 

6)  Dvffing  the  Restoration  period  1660 — 1688  the  Courts  were  very  weak,  and  it  would 
be  difficult  to  name  more  than  one  or  two  recorded  decisions  of  that  time  in  civil  matters  of 
which  the  memory  ia  still  alive  for  any  practical  purpose. 
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to  have  known  the  common  law  of  the  land.  On  the  other  hand,  if  the  question  were 
to  be  treated  as  matter  of  fact,  the  custom  of  merchants  would  have  to  be  proved 
by  witnesses  every  time,  and  what  was  proved  at  one  trial  would  not  be  admissible 
between  different  parties  in  another  cause;  and  this  apart  from  the  difficulties  arising 
from  the  fact  that  English  courts  have  no  official  record  of  the  oral  testimony 
given  by  witnesses.  At  one  time  it  seems  to  have  been  supposed  that  the  Court  might 
call  in  merchants  as  expert  assessors  to  inform  it  of  the  received  custom,  and  then 
must  decide  for  itself  whether  the  custom  was  reasonable i).  This  would  have  been 
an  anomalous  expedient,  and  would  have  offered  little  security  for  the  correctness  of 
any  decisions  obtained  by  it.  Lord  Mansfield,  in  the  course  of  his  long  tenure  of 
judicial  office  (1756 — 1788),  worked  out  a  happier  method  of  adopting  living  mer- 
cantile usage  as  the  foimdation  of  a  stable  jurisprudence  and  with  the  smallest  amount 
of  technical  innovation.  Juries  taken  from  competent  men  of  business  in  the  city  of 
London  were  called  on  to  find  the  custom  of  merchants  as  a  fact ;  not  that  a  London 
jury  could  be  supposed  to  know  of  its  own  knowledge,  or  to  be  informed,  of  universal 
custom;  but  it  can  know  what  is  received  in  the  city  of  London  and  practised  in 
England  as  being  such.  Then  it  was  laid  down  that,  when  the  Court  had  once  been 
informed  of  the  general  custom  of  merchants,  as  distinct  from  any  merely  local 
usage,  the  law  merchant  so  established  became  part  of  the  general  law  administered 
by  the  Court,  and  not  only  it  need  not  be  proved  again,  but  no  attempt  to  displace 
it  by  contrary  testimony  would  be  allowed.  When  once  the  data  were  obtained, 
they  were  developed  by  reasoning  and  authority  like  any  other  part  of  the  unwritten 
law.  Some  aid  of  legislation  there  was  at  one  time  and  another,  but  not  much.  In 
an  earlier  generation  Chief  Justice  Holt  had  insisted  on  the  necessity  of  an  Act  of 
Parliament  to  make  promissory  notes  negotiable.  Much  in  the  same  spirit  it  has 
been  seriously  argued  in  our  own  time,  and  maintained  by  eminent  judges,  that  the 
body  of  law  merchant  adopted  into  the  Common  Law  by  Mansfield  and  his  com- 
panions and  immediate  successors  was  a  closed  circle  incapable  of  receiving  any 
further  additions  from  living  usage ;  so  that,  for  example,  no  new  variety  of  negoti- 
able instrument  could  be  admitted,  however  general  its  modern  use  might  be;  but 
the  contrary  opinion  now  prevails,  namely  that  evidence  of  general  usage  may  be 
admitted  to  add  to  the  law  merchant  though  not  to  contradict  what  is  already 
received  2).  It  should  be  carefully  noted  that  Lord  Mansfield's  merit  did  not  consist 
in  the  declaration  that  the  law  merchant  is  part  of  the  Common  Law,  which  had 
been  made  more  than  once  in  the  seventeenth  century  and  was  repeated  by  Black- 
stone  in  more  than  one  place  of  his  Commentaries,  written  about  the  time  that  Mans- 
field became  Chief  Justice 3),  but  in  the  development  of  a  scientific  system  which 
preserved  the  original  vitality  of  the  material  derived  from  custom.  That  merit 
is  not  diminished  by  the  fact,  if  so  it  is,  that  Mansfield's  successors  have  at  times 
been  too  timid  or  too  formalist  to  carry  on  his  work  in  the  same  spirit.  The  advances 
made  by  mercantile  jurisprudence  under  his  guidance  have  been  the  subject  of 

1)  Hobart  C.  J.  as  reported  in  Winch  24,  25,  but  it  is  a  confused  report  at  best. 

2)  EdeUtein  v.  Schuler  S  Co.  [1902]  2  K.  B.  144;  for  the  history  of  the  judicial  treatment 
of  negotiable  instruments  see  Sir  Francis  Palmer,  'The  Negotiability  of  Debentxires  to  Bearer 
and  the  Growth  of  the  Law  Merchant',  L.  Q.R.  XV.  245,  and  the  considered  judgment  of  a  very 
strong  Court  in  Qoodwin  v.  Roharta  (1875)  L.  R.  10  Ex.  at  p.  346  sqq. 

3)  Blackstone  was  in  fact  lecturing  at  Oxford  earlier. 
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judicial  and  other  panegyrics  of  which  some  are  themselves  classical  for  English 
lawyers^).  Lord  Campbell,  in  his  Lives  of  the  Chief  Justices,  recorded  a  tradition 
of  Lord  Mansfield's  almost  intimate  relations  with  the  Jurymen  habitually  serving  in 
the  City  of  London,  for  which  there  seems  to  be  no  other  authority.  But  it  is 
probable  enough,  and  at  this  day  the  co-operation  of  a  good  judge  with  a  good  mer- 
cantile jury  is  by  no  means  extinct.  At  its  best  it  is  an  excellent  thing  to  see; 
perhaps  better  seen,  as  things  now  are,  at  Liverpool  or  Manchester  than  in  London. 
It  must  be  noted  that  the  foreging  brief  account  does  not  apply  to  the  whole 
of  what  is  called  commercial  law  by  modern  Continental  lawyers,  or  included  by 
English  text-writers  in  the  description  of  mercantile  law.  The  heads  it  really  does 
apply  to  are  negotiable  instruments,  insurance,  and  maritime  law  so  far  as  it  came 
into  the  jurisdiction  of  the  Common  Law  courts,  and,  perhaps  we  may  add,  so  far 
as  its  usages  had  affected  the  course  of  dealing  with  goods  by  land  as  well  as  by  sea. 
If  we  take,  for  example,  the  ordinary  law  of  the  sale  of  goods,  it  is  quite  true  that 
in  the  middle  of  the  eighteenth  century  it  might  be  called  rudimentary;  but,  such 
as  it  was,  there  was  no  trace  of  a  period  when  it  was  not  part  of  the  common  law. 
Certainly  there  had  been  a  transformation  in  the  fourteenth  or  early  fifteenth  cen- 
tury from  the  old  Germanic  contract  which  required  actual  delivery  —  a  'real' 
contract  —  to  a  reciprocal  contract  2)  which  not  merely  created  an  obligation  but 
transferred  property.  But  this  was  already  forgotten.  The  existence  of  the  earher 
rule  was  rediscovered  in  the  second  quarter  of  the  nineteenth  century  by  that  very 
learned  historical  lawyer  Serjeant  Manning,  who  somewhat  rashly  conjectured  that 
the  modem  rule  was  due  only  to  a  misunderstanding,  and  was  criticized  by  Lord 
Blackburn,  then  only  a  private  text-writer.  Blackburn  had  no  difficulty  in  proving 
that  the  doctrine  as  we  have  it  was  settled  in  the  fifteenth  century^).  Nevertheless 
the  Statute  of  Frauds  practically  restored  the  old  Germanic  rule  in  1677,  with  the 
alternative  of  proof  by  a  signed  writing,  for  sales  of  goods  exceeding  £  10  in  value. 
It  is  needless  to  say  more  here  of  this  enactment,  which  has  caused  enormous  Uti- 
gation  throughout  the  English-speaking  world  (its  workmanship  being  none  of  the 
best)  and  has  often  been  severely  criticized :  yet  it  is  stiU  in  force  in  most  common 
law  jurisdictions,  though  abrogated  in  British  India  forty  years  ago  so  far  as  it 
had  been  introduced  there.  For  the  rest,  our  law  of  sale  has  been  developed  in  the 
course  of  the  nineteenth  century  on  strictly  scientific  lines.    Evidence  of  usage  in 

1)  The  most  authoritative  of  these  was  delivered  by  Mr  Justice  Buller  in  1787  in  Lick- 
barrow  V.  Mason,  a  celebrated  case  on  the  law  of  stoppage  in  transitu:  it  is  most  conveniently 
referred  to  in  Smith's  Leading  Cases  (1.  704,  11th  ed.).  'Before  that  period'  —  namely  within 
these  thirty  years,  in  other  words  before  Lord  Mansfield's  judgments  began  —  'we  find  that 
in  courts  of  law  all  the  evidence  in  mercantile  cases  was  thrown  together;  they  were  left  generally 
[i.e.  without  separating  questions  of  law  from  questions  of  fact]  to  a  jury,  and  they  produced 
no  estabUshed  principles.  From  that  time  we  aU  know  the  great  study  has  been  to  find  some 
certain  general  principles,  which  shaU  be  known  to  all  mankind,  not  only  to  rule  the  particular 
case  then  under  consideration,  but  to  serve  as  a  guide  for  the  future.  Most  of  us  have  heard  the 
principles  stated,  reasoned  upon,  enlarged,  and  explained,  tiU  we  have  been  lost  in  admiration 
at  the  strength  and  stretch  of  the  human  understanding.  And  I  should  be  very  sorry  to  find 
myself  under  a  necessity  of  differing  from  any  case  on  this  subject  which  has  been  decided  by 
Lord  Mansfield,  who  may  be  truly  said  to  be  the  founder  of  the  commercial  law  of  this  country.' 

'^)  Not  consensual  according  to  medieval  theory,  see  Ames  in  Select  Essays  in  Anglo- 
American  Legal  History,  III,  313. 

»)  Blackburn  on  the  Contract  of  Sale  (London  1845)  189. 
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particular  kinds  of  business  (not  as  universal  custom,  but  as  a  tacit  convention 
between  the  parties)  has  been  rather  freely  admitted;  this  is  quite  distinct  from  the 
reception  of  law  merchant.  Stoppage  in  transitu,  no  doubt,  was  recognized  by  the 
Court  of  Chancery  before  the  time  when  we  hear  of  it  in  common-law  jurisdiction. 
But  there  does  not  seem  to  have  been  any  trouble  about  adopting  the  doctrine  as 
reasonable  without  resting  it  formally  on  actual  usage.  What  has  been  said  of  sale 
may  be  taken  as  applicable,  in  principle,  to  bailment,  agency,  and  other  kindred 
topics.  The  one  reaUy  serious  difficulty  that  the  Common  Law  had  to  overcome 
was  in  the  case  of  negotiable  instruments.  The  attributes  of  a  biU  payable  to  order  or 
bearer  were  incompatible  with  the  "ordinary  conditions  required  for  the  transfer 
of  property  and  the  novation  of  obligations  both  by  English  law  and  by  the  modern 
Roman  law  of  the  Continent.  Hence  the  allowance  of  those  attributes  in  a  regular 
court  of  law  had  to  be  specially  justified,  in  other  words  an  express  adoption  of  the 
law  merchant  was  necessary. 

Our  modem  law  of  partnership  begins  only  in  the  latter  part  of  the  eighteenth 
century.  It  was  worked  out  by  a  series  of  decisions,  mostly  in  the  Court  of  Chancery 
or  its  successor  the  Chancery  Division,  in  the  course  of  the  nineteenth  century, 
with  practically  no  assistance  from  legislation,  and  with  little  reference  to  custom 
except  so  far  as  general  usage  was  embodied  in  the  agreements  which  came  before 
the  Court  to  be  interpreted  and  administered.  This  last  word  contains  the  reason 
why  the  work  has  fallen  in  such  large  measure  to  courts  of  equity.  In  them  alone 
could  appropriate  machinery  be  found  for  taking  partnership  accoimts,  winding 
up  the  affairs  of  a  firm  after  dissolution,  distributing  property,  and  giving  the  specific 
orders  and  directions  required  in  the  course  of  the  proceedings:  courts  of  common 
law  being  able  (with  exceptions  not  here  material)  only  to  award  money  damages, 
and  having  no  personal  control  over  the  parties i).  The  law  thus  laid  down  by  a 
series  of  eminent  equity  lawyers  from  Lord  Eldon  and  Sir  William  Grant  to  Sir  Gteorge 
Jessel  and  Lord  Maonaghten  was  so  well  settled  towards  the  end  of  the  century 
that  in  1890  it  was  found  practicable  and  not  very  difficult  to  codify  it  by  the  Part- 
nership Act,  1890.  This,  like  the  earlier  Bills  of  Exchange  Act  and  the  later  Sale 
of  Goods  Act,  has  fulfilled  aU.  reasonable  expectations  by  disposing  of  many  doubts 
on  minor  points  and  raising  almost  none. 

The  law  merchant,  in  being  assimilated  to  the  general  law  of  the  land,  had  to 
conform  itself  to  the  regular  procedure  of  the  courts,  which  could  not  make  room 
for  the  summary  practice  of  medieval  markets.  That  was  the  price  it  had  to  pay 
for  its  reception,  a  price  on  the  whole  not  excessive.  Our  modern  procedure,  however, 
is  elastic,  and  for  about  fifteen  years  there  has  been  a  so-called  commercial  court 
in  the  King's  Bench  Division^).  Foreign  readers  must  not  be  misled  by  the  name ; 
the  thing  is  very  useful,  but  (after  our  English  fashion)  has  been  done  with  no  for- 
mality at  all,  and  without  creating  any  new  tribunal  or  jurisdiction,  by  a  simple 
administrative  arrangement  among  the  judges.  There  is  a  special  list  of  commercial 
causes  assigned  to  one  of  the  judges ;  a  cause  may  be  put  on  that  list  on  the  appli- 

1)  The  medieval  action  of  account  was  practicaUy  obsolete  before  the  development  of  modern 
partnership  law  began.  In  Lord  Lindley's  .experience,  which  goes  back  to  the  middle  of  the 
nineteenth  century,  it  had  never  been  found  useful  between  partners:  Lindley  on  Partnership,  591. 

*)  The  King's  Bench  Division  represents  the  three  former  distinct  Courts  of  Bang's  (or 
Queen's)  Bench,  Common  Pleas,  and  Exchequer. 
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cation  of  either  party;  when  it  is  there,  the  usual  formal  steps  in  procedure  (simple 
as  those  are  now,  compared  with  the  practice  down  to  1875)  are  freely  dispensed 
with,  and  the  parties  are  expected  to  admit  all  facts  not  substantially  ia  dispute i). 
A  like  arrangement  is  now  in  force  at  Liverpool,  where  since  1910  a  judge  of  the 
High  Court  has  sat  continuously.  Still  less  can  the  law  merchant  claim  exemption 
from  rules  of  general  law  as  distinct  from  procedure,  rules  of  proof  and  the  like. 
Lord  Mansfield  certainly  made  one  or  two  attempts  to  dispense  in  commercial  cases 
even  with  requirements  of  substantive  law ;  but  these  inroads  had,  as  might  be  ex- 
pected, no  lasting  success.  It  may  or  may  not  be  regrettable  that  the  adventure 
did  not  occur  to  some  daring  judge  a  century  and  a  half  or  two  centuries  earlier, 
when  the  law  of  contract  was  still  plastic:  in  the  latter  half  of  the  eighteenth 
century  it  was  too  late.  The  details  are  too  technical  to  be  relevant  here. 

For  the  convenience  of  readers  not  familiar  with  English  jurisprudence,  it  is 
thought  useful  to  add  a  short  explanation  as  to  the  authority  of  judicial  decisions 
in  the  common  law,  and  the  manner  in  which  the  reasons  for  them  are  recorded^). 
Our  system  was  originally  peculiar  to  England,  but  now  prevails  throughout  the 
English-speaking  world,  and  even  in  those  parts  of  the  British  Empire  and  the 
United  States  which  did  not  derive  their  substantive  law  from  ours.  With  us  judi- 
cial reasons  are  authoritative,  though  they  may  be  subject  to  correction  by  higher 
authority  of  the  same  kind ;  extra-judicial  opinions,  even  those  of  the  most  learned 
judges  who  happen  to  write  books,  have  not  positive  authority  but  at  most  a  per- 
suasive value;  but  a  certain  number  of  classical  works  from  the  fifteenth  to  the 
eighteenth  century  are  exceptionally  received  as  'books  of  authority'.  The  privi- 
leged list  stops  short  of  Blackstone's  Commentaries.  Nevertheless  the  works  of 
deceased  authors  may  be  cited  in  Court,  and  some  which  are  not  properly  'books 
of  authority'  are  for  practical  purposes  more  frequently  mentioned  in  Court  than 
any  of  those  which  are.  It  is  said  that  works  of  living  authors  ought  not  to  be  cited 
at  all,  but  the  rule  is  not  observed  with  much  strictness  at  this  day,  if  it  ever  was. 
Probably  the  historical  origin  of  our  custom  must  be  sought  in  the  fact  that  when 
advocacy  became  a  definite  profession  in  England  there  was  already  a  powerful  and 
centralized  judicature  in  the  king's  courts,  where  the  whole  nascent  learning  of  the 
Common  Law  was  to  be  found.  The  only  legal  treatises  in  existence  were  the  work 
of  men  who  had  held  judicial  office,  or  members  of  their  staff;  and  of  these  there 
were  very  few.  Broadly  speaking,  there  was  no  safe  guide  to  the  doctrine  or  practice 
of  the  king's  judges  other  than  the  proceedings  of  the  Courts  themselves.  What 
the  king's  judges  had  done  once  they  might  be  expected  to  do  again  in  a  like  case. 
It  was  understood  early  in  the  fourteenth  century  at  latest  (probably  some  time 
before)  that  in  some  sense  they  were  bound  to  follow  their  own  previous  judg- 
ments. 

Now  the  official  records  of  those  judgments  were  not  accessible  to  every  one; 
nor  did  they  disclose,  even  had  they  been  accessible,  what  arguments  had  been 
used,  what  impression  they  had  made  on  the  Court,  or  what  reasons  the  judges 


1)  See  Encycl.    Laws  of  England  s.  v.  Commercial  Court. 

*)  Only  a  very  condensed  sketch  can  be  given  here.  More  detail  maybe  found  in  the  present 
writer's  'First  Book  of  Jurisprudence'  (3d  ed.  1911),  and  see  'Law  Reporting'  in  Encycl.  Laws 
of  England.  2d  ed.  1907. 
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had  giveni).  In  the  latter  part  of  the  thirteenth  century  young  lawyers  were  already 
busy  taking  notes  of  what  was  said  in  court:  such  notes  were  copied  and  recopied, 
exchanged,  and  passed  from  hand  to  hand  —  as,  even  in  this  age  of  universal  printing, 
MS.  notes  of  university  lectures  often  are.  In  the  course  of  the  Middle  Ages  a  great 
mass  of  these  reports  was  produced,  and  they  came  to  be  known  as  Year  Books.^) 
A  large  proportion  of  them  stUl  exists  in  MS.  in  various  public  libraries.  Many 
of  them  were  badly  printed  in  the  sixteenth  and  seventeenth  centuries,  some  of  them 
well  in  the  nineteenth  and  twentieth;  and  the  work  of  critical  editing  and  eluci- 
dation is  proceeding,  though  slowly.  In  the  sixteenth  century  the  production  of 
printed  books  containing  more  or  less  recent  decisions  of  the  Courts  began,  still 
as  a  matter  of  private  enterprise.  For  nearly  two  centuries  there  was  a  sporadic 
publication  of  law  reports  (many  of  them  only  posthumous  collections  of  more  or 
less  eminent  practising  lawyers'  notes)  having  among  them  the  most  various  degrees 
of  reputation.  The  transition  from  French  (in  its  latter  age  quite  barbarous)  to 
English  as  the  language  of  law  reporters  was  completed  only  in  the  eighteenth 
century.  Regular  attendance  in  every  superior  court  of,  one  or  more  members  of 
the  Bar  who  undertake  to  record  and  pubhsh  its  more  material  decisions  is  a  prac- 
tice dating  only  from  the  latter  half  of  the  eighteenth  century.  The  rdneteenth- 
centiuy  practice,  down  to  1865,  was  that  the  reports  were  produced  by  the  pro- 
fessional pubUshers  of  law  books,  who  (sometimes  in  rivalry,  sometimes  in  syndi- 
cates) employed  gentlemen  of  the  Bar  to  compose  them.  One  or  two  reporters 
were  semi-officially  recognized  by  the  Judges  in  each  court,  and  furnished  with  co- 
pies of  the  written  judgments  and  other  assistance.  As  there  was  a  distinct  set  of 
reports  in  every  court,  and  no  effective  competition  (the  number  of  law  publishers 
being  limited),  these  publications  were  expensive  and  dilatory,  though  the  work 
was  otherwise,  with  few  exceptions,  well  done.  In  1865,  as  the  result  of  much  dis- 
cussion among  the  Bar,  a  consoUdated  scheme  of  reporting  under  the  direction  of 
a  representative  Council  was  established :  no  attempt  was  made  lio  prevent  compe- 
tition or  discourage  the  citation  of  competing  reports.  The  system  of  the  'Law 
Reports'  thus  founded  has  been  extensively  followed  in  other  parts  of  the  British 
Empire.  In  America  reporting  has  a  more  definitely  official  character,  of  which 
there  is  a  trace  here  in  the  reporting  of  cases  in  the  House  of  Lords;  but  the  general 
character  of  the  pubUcations  is  the  same.  Private  and  unpublished  reports  are 
now  very  seldom  used ;  there  is  no  rule,  however,  to  prevent  any  counsel  from  citing 
any  report  of  a  case,  printed  or  not,  which  purports  to  be  vouched  for  by  a  member 
of  the  Bar  present  at  the  time.  This  last  condition  excludes  most  though  not  aU 
newspaper  reports  of  judicial  decisions. 

The  reported  decisions  of  English-speaking  courts  are  enough  to  fiU  a  library 
of  no  contemptible  size,  and  they  continue  to  grow  automatically  at  a  rate  which 
the  gradual  obsolescence  of  older  portions  by  no  means  compensates  3).  Probably 

1)  In  England  the  reasons  are  no  part  of  the  formal  record:  we  have  nothing  like  the  con- 
aideranta  of  a  French  decision. 

2)  The  tradition  that  they  had  an  official  character,  which  prevailed  for  about  two  centuries 
in  our  legal  Uterature,  is  now  discredited;  on  a  recent  attempt  to  revive  it  in  a  varied  form  see 
Dr.  Holdsworth  in  Law  Quart.  Rev.  XXVII.  278. 

3)  Besides,  an  obscure  and  all  but  forgotten  authority  may  at  any  time  assume  or  recover 
a  quite  unexpected  importance. 
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there  are  now  something  like  fifteen  thousand  volumes  of  them.  Such  a  vast  and 
heterogeneous  literature"  needs  its  own  special  apparatus  of  reference,  general  in- 
dexes, digests,  and  so  forth.  It  would  not  be  practicable  or  useful  to  attempt  here 
to  give  any  account  of  the  methods  by  which  an  English  or  American  lawyer  finds 
his  authorities.  The  actual  references  to  most  books  of  reports^)  are  made  by  the 
names  of  the  reporters,  which  are  reduced  to  initials  or  otherwise  abbreviated  ex- 
cept when  they  are  very  short,  and  the  number  of  the  volume.  At  a  later  page  of 
this  volume  a  list  will  be  found  of  such  of  these  conventional  abbreviations  (so  fami- 
liar that  any  expansion  of  them  strikes  the  professional  eye  almost  as  a  positive 
mistake)  as  are  thought  useful  to  readers  of  the  present  work. 

As  to  the  relative  weight  of  different  decisions,  the  authority  of  a  court  of  first 
instance  must  yield,  in  case  of  conflict,  to  that  of  a  court  to  which  an  appeal  lies  from 
it,  and  so  on  till  we  arrive  at  the  court  from  which  no  farther  appeal  is  possible 
(for  England  the  House  of  Lords,  for  the  Dominions  and  possessions^beyond  seas 
the  Judicial  Committee  of  the  Privy  Council ;  these  two  tribunals  consist  to  a  great 
extent  of  the  same  persons).  Decisions  of  courts  administering  similar  law  in  a 
foreign  jurisdiction  have  only  'persuasive'  authority;  an  English  court  listens  with 
respect  to  the  decisions  of  the  Court  of  Appeal  in  Ireland,  or  the  Supreme  Court  of 
the  United  States,  but  is  not  boimd  by  them,  and  the  decisions  of  English  courts 
are  in  the  same  position  in  America.  F.  P. 


^)  Exceptions  before  1865  need  not  be  enumerated.  Since  that  date  the^Engliflh  'Law 
Reports'  and  others  on  a  like  plan  have  been  cited  without  any  personal  name;  and  so  are  most 
of  the  Anaerican  reports  for  the  last  forty  years  or  thereabouts. 
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[1891]  A.  C Law  Reports,  Appeal  Cases  (1891  onwards).    Current  Series. 

A.  &  E Adolphus  and  Ellis's  Reports,  King's  Bench.    1834 — 1840. 

A.  &  E.  N.  S Adolphus  and  Ellis's  Q.B.,  New  Series.    1841—1852. 

A.  &  H. Arnold  and  Hodges'   Queen's  Bench  Reports.    1840 — 1841. 

Aleyn Alejm's  King's  Bench  Reports.    1646 — 1649. 

Amb Ambler's  Reports,  Chancery.    1737 — 1783. 

A.  M.  &  O Armstrong,Macartney,andOgle'sIrishNisiPriusReports.  1840— 1842. 

A.  &  N. Alcook  and  Napier's  K.  B.  Reports,  Ireland.    1831—1833. 

And. Anderson's  Reports,  Conunon  Pleas.     1534 — 1606. 

Andr Andrews'  Reports,  King's  Bench.    1738—1739. 

Anon Anonymous 

Anst Anstruther's  Reports,  Exchequer.    1792 — 1797. 

App.  Cas.     . Law  Reports,  Appeal  Cases.    1876 — 1890. 

Am Arnold's  Reports,  Common  Pleas.    1838—1839. 

Asp AapinaU's  Maritime  Cases.    From  1870.    Current  series. 

Atk Atkyn's  Reports,  Chancery.    1736 — 1755. 

B.  &  A. Bamewall  and  Alderson's  Reports,   King's  Bench.     1817 — 1822. 

B.  &  Ad Bamewall  and  Adolphus's  Reports,  King's  Bench.    1830 — 1834. 

B.  &  B Broderip  and  Bingham's  Reports,  Common  Pleas.    1819 — 1822. 

B.  &C. Bamewall  and  Cresswell's  Reports,  King's  Bench.    1822 — 1830. 

B.  &  S Best  and  Smith's  Reports,   Queen's  Bench.    1861—1869. 

B.  D.  &  O. Blackham,  Dundas  and  Osborne,  N.  P.,  Ireland.     1846—1848. 

B.  &  L Browning  and  Lushington's  Admiralty  Reports.     1864 — 1865. 

B.  &  P Bosanquet  and  Puller's  Reports,  Common  Pleas.     1796 — 1804. 

B.  &  P.  N.  B Bosanquet  and  Puller's  New  Reports,  Common  Pleas.    1804 — 1807. 

Ball&B Ball  and  Beatty's  Reports,  Chancery,  Ireland.     1807—1814. 

Bam.  K.  B Bamardiston's  Reports,  King's  Bench.    1726 — 1736. 

Bam.  C Bamardiston's  Reports,  Chancery.    1740 — 1741. 

Barnes Barnes's  Notes,  Conmion  Pleas.    1732 — 1760. 

Batt Batty's  Reports,  K.  B.,  Ireland.    1825—1826. 

Beat Beatty's  Chancery  Reports,  Ireland.     1813 — 1830. 

Beav Beavan's  Reports,  Rolls  Court.    1838 — 1866. 

Beav.  &  Wtd. Beaveu  and  Walford's  Railway  Cases.    1846. 

Bel Bellewe's  Reports,  King's  Bench.    1378—1400. 

Bell.  App Bell's  Cases  on  Appeal  from  Scotland.    1842 — 1860. 

Belie BeU  (R.),  Cases,  Court  of  Session.    1790—1792. 

Bell  folio Bell's  Court  of  Session  Cases,  Scotland.    1793 — 1795. 

Benl.  or  BendL      ....   Benloe  or  Bendloe's  Reports,  King's  Bench.    1531 — 1628. 

Benl.  &  DaL Benloe  and  Dalison's  Reports,  Common  Pleas.     1486 — 1680. 

Bing Bingham's  Reports,  Common  Pleas.    1822 — 1834. 

Bing.  N.  C. Bingham's  New  Cases,  Common  Pleas.     1834 — 1840. 

Black.  W Sir  Wm.   Blackstone's  Reports,   King's  Bench.     1746 — 1780. 

BU. Bhgh's  Reports,  House  of  Lords  (1819 — 1821). 

BU.  N.  S BUgh's  Reports,  New  Series.    House  of  Lords.     1827 — 1837. 

Br Alexander  Bruce's  Reports,  Court  of  Session.    1714 — 1715. 

Br.  &  Lush. Browning  and  Lushington's  Admiralty  Reports.     1864 — 1865. 

Br.  N.  C Brook's  New  Cases,  Kmg's  Bench.     1515—1658. 

Bridg.  J J.  Bridgman's  Reports,  Common  Pleas.    1613 — 1621. 

Bridg.  O Orlando  Bridgman's  Reports,  Common  Pleas.    1660 — 1669. 

Bro.  CO. Browns'  Chancery  Reports  (Eden  or  Belt).    1778 — 1794. 

Bro.  P.  C. Brown's  Parliament  Cases  (1702 — 1800). 

Bro.  Supp Brown's  Suppl.  Morrison's  Diet.  Coiirt  of  Session.    1622 — 1794. 

Brownl Brownlow  and  Goldesborough's  Reports,  Common  Pleas.  1569 — 1624. 

Bru Brace's  Court  of  Session  Cases.    1714 — 1715. 

Buck Buck's  Reports  in  Bankruptcy.     1816 — 1820. 

Bulst Bulstrode's  Reports,  King's  Bench.    1610 — 1625. 

Bxmh Bunbury's  Reports,  Exchequer.    1713 — 1742. 

Burr BvuTOw's  Reports,   King's  Bench.     1759 — 1771. 

Burr.  Adm Burrell's  Admiralty  Cases.    1648 — 1840. 

C.  &  A Cooke  &  Alcook's  King's  Bench  Reports,  Ireland.    1833 — 1834. 

C.  B Common  Bench  Reports,  by  Manning,  Granger  and  Scott.    1845 — 

1856.     Chief  Baron. 
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C.  B.,  N.  S Common  Bench  Reports,  New  Series.    1856—1866. 

C.  &  B Cababe  and  Ellis,  Queen's  Bench  Reports.    1882—1885. 

C.  &  F Caark  and  Finelly's  House  of  Lords  Cases.    1831—1846. 

C.  &  J.      Crompton  and  Jervis's  Exchequer  Reports.    1830 — 1832. 

C.  &  K. Carrington  and  Kirwan's  Reports,  Nisi  Prius.    1843 — 1850. 

C.  L.  R Common  Law  Reports.    1853 — 1855. 

C.  &L Connor  and  Lawson's  Chancery  Reports,  Ireland.    1841 — 1843. 

C.  &  M Crompton  and  Meeson's  Reports,  Exchequer.    1832 — 1834. 

C.  M.  &  R Crompton  Meeson  and  Roscoe's  Reports,  Exchequer.    1834 — 1836. 

C.  &  P Carrington  and  Payne's  Reports,  N.  P.    1823—1841. 

C.  P.  D.  (or  Div.)     .    .    .   Law  Reports,  Common  Pleas  Division.     1875—1890. 

C.  S.  &  P Craigie,   Stewart  and  Paton  Appeal  Cases,  Scotland.    1726 — 1821. 

Calth Calthrop's  Reports,  King's  Bench.     1609—1618. 

Camp.  N.  P Campbell's  Reports,  Nisi  Prius.     1808 — 1816. 

Car.  &  M Carrington  and  Marshman,  Nisi  Prius.     1840 — 1842. 

Carp.  P.  C Carpmael's  Patent  Cases.    1602 — 1842. 

Cart Carter's  Reports,  Common  Pleas.    1664 — 1676. 

Carth Carthew's  Reports,  King's  Bench.     1686—1701. 

Cartm Cartmell's  Trade  Marks  Cases.     1876—1892. 

Cas.  Ch Select  Cases  in  Chancery.    1660—1688. 

[1891]  Ch Law  Reports,  Chancery  (1891  onwards).    Current  Series. 

Ch.  D.  (or  Div.)    ....  Law  Reports,  Chancery  Division.     1876 — 1890. 

Clerk  Home Clerk  Home.     Scottish  Session  Cases.     1735 — 1744. 

Co.  Rep Coke's  King's  Bench  Reports.     1572—1616. 

Colles CoUes's  Cases  in  Parliament  (1697—1714). 

Coll Collyer's  Chancery  Cases.     1844—1845. 

Comb Comberbach's  Reports,   King's  Bench.     1685—1699. 

Com Comyns'  Reports,   King's  Bench.     1659 — 1741. 

Com.  Cas Commercial  Cases.    From  1895.    Current  Series. 

Cooke Cooke's  Reports,  Common  Fleas.    1706 — 1747. 

Cooper Cooper's  Reports,  Chancery.    1837—1839. 

Coop.  t.  Brough Cooper's  Cases,  temp.  Brougham.    1833 — 1834. 

Coop.  t.  Cott Cooper's  Reports  temp.  Cottenham.    1846 — 1848. 

Cowp Cowper's  Reports,  King's  Bench.     1774 — 1778. 

Cox Cox's  Reports,  Chancery.     1783—1796. 

Cr.  &  Ph Craig  and  PhilUps'  Chancery  Reports.     1841. 

Cro Croke's  King's  Bench  Reports.     1582—1641. 

Crockford Maritime  Law  Reports,   by  Crockford.     1860 — 1871. 

Cun Cunningham's  King's  Bench  Reports.    1734 — 1736. 

D Dunlop,  Bell,  and  Murray's  Reports,  Scotch  Session  Cases  (second 

series).    1838—1862. 

D.  F.  &  J De  Gex,  Fisher  and  Jones'  Chancery  Reports.     1860—1862. 

D.  F.  &  J.  B De  Gex,  Fisher  and  Jones'  Bankruptcy  Reports.     1859—1861. 

D.  J.  &  S De  Gex,  Jones  and  Smith's  Chancery  Reports.    1862 — 1866. 

D.  J.  &  S.  B De  Gex,  Jones  and  Smith's  Bankruptcy  Reports.    1862 — 1865. 

D.  M.  &  6 De  Gex,  Macnaghten  and  Gordon's  Chancery  Reports.    1851 — 1855. 

D.  &  A Deas  and  Anderson's  Court  of  Session  Cases,  Scotland.    1829 — 1833. 

D.  &  E Durnford  and  East's  Term  Reports,   Kings'   Bench.     1785—1800. 

D.  &  J De  Gex  and  Jones'  Chancery  Reports.     1857 — 1860. 

D,  &  J.  B De  Gex  and  Jones'  Bankruptcy  Reports.    1857 — 1859. 

D.  &  L DowUng  and  Lowndes'  Bail  Court  Reports.    1843—1849. 

D.  &  M Davison  and  Merivale's  Queen's  Bench  Reports.    1843 — 1844. 

D.  &  R DowUng  and  Ryland's  King's  Bench  Reports.    1821—1827. 

D.  &  R.  N.  P Dowhng  and  Ryland's  Nisi  Prius  Cases.    1822—1823. 

Dal Dahymple's   Scotch   Session  Cases.     1698 — 1718. 

Dan DanieU's  Exchequer  Reports.     1817 — 1820. 

Dan.  &  LI Danson  and  Lloyd'a  Mercantile  Cases.     1828 — 1829. 

Das Dasent's  Bankruptcy  and  Insolvency  Reports.     1853 — 1855. 

Dav Davies'  Irish  King's  Bench  Reports.     1604 — 1612. 

Dav.  Pat.  Cas Davies'  Patent  Cases.    1785—1816. 

De  Gex De  Gex's  Bankruptcy  Reports.    1845 — 1850. 

De  G.  &  Sm De  Gex  and  Smale's  Chancery  Reports.    1846 — 1852. 

Deac Deacon's  Bankruptcy  Reports.    1836 — 1839. 

Deac.  &  Chit Deacon  and  Chitty's  Bankruptcy  Reports.    1832 — 1835. 

Dod Dodson's  Admiralty  Reports.     1811—1822. 

Donn Donnelly's  Chancery  Reports.    1836 — 1839. 

Doug Douglas'  King's  Bench  Reports.    1778 — 1785. 

Dow      Dow's  House  of  Lords  Reports.    1812—1818. 

Dow  &  CI Dow  and  Clark's  House  of  Lord's  Cases.    1827—1832. 
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Dowl Bowling's  Bail  Court  (Practice)  Cases.    1830—1842. 

Dr.  &  Sm Drewry  and  Smale's  Vice  Chancellors'  Reports.    1860 — 1865. 

Dr.  &  Wal Drury  and  Walsh's  Irish  Chancery  Reports.     1837 — 1840. 

Dr.  &  War Drury  and  Warren's  Irish  Chancery  Reports.    1841 — 1843. 

Drew. Drewry's  Vice  Chancellors'  Reports.    1852 — 1859. 

Drink. Drinkwater's  Common  Fleas  Reports.    1840 — 1841. 

Dm.  t.  Sugden Drury's  Irish  Chancery  Reports  temp.  Sugden.    1843 — 1844. 

Dru.  t.  Nap Drury's  Irish  Chancery  Reports  temp.  Napier.     1858 — 1859.  i 

Dune.  Mer.  Car Dimcan's  Mercantile  Cases.    1885 — 1886. 

Dy Dyer's  King's  Bench  Reports.     1513—1582. 

E.  B.  &  E Ellis,  Blackburn  and  Ellis'  Queen's  Bench  Reports.    1858.  ^ 

E.  R English  Reports.   A  republication  of  all  the  English  reports  before 

1866.    Current  Series. 
E.  &  B EUis  and  Blackburn's  Queen's  Bench  Reports.    1851 — 1858. 

E.  &  E EUis  and  EUis'   Queen's  Bench'  Reports.     1858—1861. 

East East's  King's  Bench  Reports.    1801—1812. 

Eden Eden's  Chancery  Reports.    1757 — 1767. 

Edg Edgar's  Reports,  Court  of  Session,  Scotland.    1724 — 1725. 

Edw.  Adm Edwards'  Admiralty  Reports.    1808—1810. 

El Elchies'  Decisions,  Scotch  Court  of  Session.    1733—1754. 

Eq.  Cas.  Abr Equity  Cases  Abridged.    1667 — 1744. 

Esp Espinasse's  Nisi  Prius  Reports.    1793 — 1807. 

Ex Exchequer  Reports  (Welsby,  Hurlstone  and  Gordon).    1847 — 1856. 

Ex.  D Law  Reports,  Exchequer  Division.    1875 — 1890. 

F Court   of   Session  Reports,    Scotland!  (Fifth    Series).     1899—1906. 

F.  &  F Foster  and  Finlason's  Nisi  Prius  Reports.    1858—1867. 

F.  &  S Fox  and   Smith's  Irish  King's  Bench  Reports.     1822—1824. 

Fac.  Dec Facidty  CoUection  of  Decisions,   Court  of   Sessions.     1752 — 1841. 

Falc Falconer's  Scotch  Court  of  Session  Cases.    1744 — 1751. 

Fin Finch's  Chancery  Reports.    1673 — 1681. 

Fitzg. Fitzgibbon's  King's  Bench  Reports.    1728—1733. 

Fl.  &  K Flanagan  and  Kelly's  Irish  Rolls  Court  Reports.     1840—1842. 

FonbL Fonblanque's  Cases  in  Bankruptcy.    1849 — 1852. 

Forb Forbes'  Decisions  in  the  Scotch  Court  of  Session.    1705 — 1713. 

Forr Forrest's  Exchequer  Reports.     1801. 

Fort Fortesoue's  King's  Bench  Reports.    1695—1738. 

Fraz Frazer's  Admiralty  Cases,  &o.,  Scotland.    1814. 

Free Freeman's  Chancery  Reports.    1660 — 1706. 

G.  &  D Gale  and  Davison's  Queen's  Bench  Reports.    1841 — 1843. 

G.  &  J Glyn  and  Jameson's  Bankruptcy  Reports.    1821 — 1828. 

Gale Gale's  Exchequer  Reports.    1835—1836. 

Gaz.  Bank Gazette  of  Bankruptcy.    1862—1863. 

Gif Giffard's  Vice-ChanceUors'  Reports.    1857—1865. 

'  GUb.  Cas Gflbert's  Cases  in  Law  and  Equity.    1713 — 1715. 

GUb.  Ch Gilbert's  Chancery  Reports.    1705—1727. 

Glas Glasscock's  Reports,  Ireland.    1831—1832. 

Godb Godbolt's  King's  Bench  Reports.    1575—1638. 

Good.  Pat Goodeve's  Abstract  of  Patent  Cases.    1785 — 1883. 

Gould Gouldsborough's  King's  Bench  Reports.    1586—1602. 

Gow Gow's  Nisi  Prius  Cases.    1818—1820. 

Grif.  Pat.  C Griffin's  Patent  Law  Cases.    1866—1887. 

H.  BL H.  Blaokstone's  Common  Pleas  Reports.    1788—1796. 

H.  L.  Cas House  of  Lords  Cases  (Clark).    1847—1866. 

H.  &  B Hudson  and  Brooke's  Irish  King's  Bench  Reports.     1827 — 1831. 

H.  &  C Hurlstone  and  Coltman's  Exchequer  Reports.    1862 — 1865. 

H.  &  H Horn  and  Hurlstone's  Exchequer  Reports.    1838 — 1839. 

H.  &  J Hayes  and  Jones'  Exchequer  Reports,  Ireland.    1832 — 1834. 

H.  &  M Hemming  and  Miller's  Vice-Chancellors'  Reports.    1862 — 1865. 

H.  &  N Hurlstone  and  Norman's  Exchequer  Reports.    1856 — 1861. 

H.  &  R Harrison  and  Rutherford's  Common  Pleas  Reports.     1865 — 1866. 

H.  &  T HaU  and  TweU's  Chancery  Reports.    1848—1850. 

Hag.  Adm Haggard's  Admiralty  Reports.    1822 — 1837. 

HaUes       HaUes'  Decision,  Scotch  Court  of  Session.    1766 — 1791. 

Har.  &  WoU Harrison  and  WoUaston's  King's  Bench  Reports.    1835 — 1836. 

Hard Hardres'  Exchequer  Reports.    1655 — 1669. 

Hare Hare's  Vice-ChanceUors'  Reports.    1841 — 1853. 

Hay Hayes'  Irish  Exchequer  Reports.    1830 — 1832. 
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Hay  &  M.  (or  Marr.)    .    .  Hay  and  Marriott's  Admiralty  Reports.    1776—1779. 

Het Hetley's  Common  Pleas  Reports.    1627 — 1632. 

Hob Hobart's  King's  Bench  Reports.    1603—1625. 

Hodg Hodges'  Common  Pleas  Reports.    1835—1837. 

Hog. Hogan's  Irish  Rolls  Court  Reports.    1816—1834. 

Holt  K.  B Holt's  King's  Bench  Reports.    1688—1711. 

Holt  Adm Holt's  Admiralty  Cases.    1863—1867. 

Holt  Eq Holt's  Equity  Reports.    1845. 

Holt  N.  P Holt's  Nisi  Prius  Reports.    1815—1817. 

Hume Hume's  Scotch  Session  Cases.    1781—1822. 

Hurl.  &W Hurlstone  and  Walmsley's  Exchequer  Reports.     1840—1841. 

Hut.  (or  Hutt.)     ....  Hutton'a  Common  Pleas  Reports.    1612—1639. 

Ind.  App Law  Reports,  Indian  Appeals.    Current  Series. 

It.  C.  L Irish  Common  Law  Reports.    1850 — 1866. 

It.  Ch Irish  Chancery  Reports.    1850 — 1866. 

Ir.  Eq Irish  Equity  Reports.    1838—1860. 

It.  Jut Irish  Jurist.    1849 — 1866. 

It.  L.  R Irish  Law  Reports.    1838—1860. 

1j.  L.  T Irish  Law  Times  (1867  onwards).    Current  Series. 

[1894]  Ir Irish  Law  Reports  (1894  onwards).    Current  Series. 

Ir.  R.  C.  L.  .    .    ...    .    .    .  Irish  Reports,   Common  Law  Series.     1866 — 1878. 

It.  B.  Eq Irish  Reports,  Equity  Series.   1866—1878. 

Ir.  W.  L.  R Irish  Weekly  Law  Reports.    1896—1902. 

J.  &  H Johnson  and  Hemming's  Vice-Chancellors'   Reports.     1860 — 1862. 

J.  &  L Jones  and  La  Touche's  Irish  Chancery  Reports.    1844 — 1846. 

J.  &W.         .    .    .    ....   Jacob  and  Walker's  Chancery  Reports.   1819 — 1821. 

Jac Jacob's  Chancery  Reports.    1821 — 1822. 

Jebb  &  B Jebb   and   Bourke's   Irish    Queen's   Bench   Reports.     1841 — 1842. 

Jebb  &  S Jebb  and  Symes'  Irish  Queen's  Bench  Reports.    1838 — 1841. 

Jenk Jenkins'  Exchequer  Reports.    1220 — 1623. 

John Johnson's  English  Vice-Chancellors'  Reports.    1859. 

Jones  W Sir  William  Jones'  King's  Bench  Reports.    1620 — 1641. 

Jones  T Sir  Thomas  Jones'  King's  Bench  Reports.    1667—1685. 

Jones Jones'  Irish  Exchequer  Reports.    1834 — 1838. 

Jones  &  C Jones  and  Cary's  Irish  Exchequer  Reports.    1838 — 1839. 

Jur The  Jurist  (1837—1854).    Reports  in  all  the  Courts. 

Jut.  N.  S The  Jurist,  New  Series  (1865—1866).    Reports  in  all  the  Courts. 

[1891]  K.  B Law  Reports,  King's  Bench  (1891  onwards).    Current  Series. 

K.  &  J Kay  and  Johnson's  Vice-Chancellors'  Reports.    1854 — 1858. 

Kam.  Rem.  Dec.       .    ,    .  Kames'  Remarkable  Decisions,  Scotch  Court  of  Session.    1716 — 1752. 

Kam.  Sel.  Dec Kames'    Select   Decisions,    Scotch   Court   of   Session.     1752 — 1768. 

Kay Kay's  Vice-Chancellors'  Reports.    1853 — 1864. 

Keb Keble's  King's  Bench  Reports.     1661—1679. 

Keen Keen's  Rolls  Court  Reports.    1836—1838. 

Keil Keilway's  King's  Bench  Reports.     1496—1531. 

Keny Kenyon's  King's  Bench  Reports.    1763 — 1759. 

Kilk Kilkerran's  Decisions,  Scotch  Court  of  Session.    1738 — 1762. 

Kn Knapp's  Privy  Council  Cases.    1829—1836. 

L.  J The  Law  Journal,  New  Series  Reports  in  all  the  Courts.   From  1832. 

Current  series. 

L.  J.  Adm Law  Journal,  Admiralty. 

L.  J.  Bk Law  Journal,  Bankruptcy. 

L.  J.  C.  P Law  Journal,  Common  JPleas. 

L.  J.  Ch Law  Journal,  Chancery. 

L.  J.  Exoh Law  Journal,  Exchequer. 

L.  J.  H.  L Law  Journal,  House  of  Lords. 

L.  J.  P.  C Law  Journal,  Privy  Council. 

L.  J.  O.  S The  Law  Loumal,  Old  Series  (1823—1831). 

L.  J.  P.  D.  &  A Law  Journal,  Probate,  Divorce  and  Admiralty. 

L.  J.  Q.  B Law  Journal,   Queen's  Bench. 

L.  M.  &  P Lowndes,  Maxwell  and  Pollock's  Bail  Court  Reports.    1850 — 1851. 

L.  R Law  Reports. 

L.  R.  A.  &  E Law  Reports,  Admiralty  and  Ecclesiastical.    1866 — 1875. 

L.  R.  C.  P Law  Reports,  Common  Pleas.    1866—1875. 

L.  R.  Ch Law  Reports,  Chancery  Appeal  Cases.    1866 — 1875. 

L.  R.  Eq Law  Reports,  Equity.    1866—1875. 

L.  R.  Ex Law  Reports,  Exchequer.    1866 — 1875. 
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L.  R.  H.  L Law  Reports,  English  and  Irish  Appeal  Cases.    1866 — 1875. 

L.  R.  H.  L.  Sc Law  Reports,  Scotch  and  Divorce  Appeal  Cases.    1866 — 1875. 

L.  R.  It Law  Reports,  Ireland.    1878—1893. 

L.  R.  P.  G. Law  Reports,  Privy  Council  Appeal  Caaes.    1866—1873. 

L.  R.  Q.  B Law  Reports,   Queen's  Bench.    1866—1876. 

L.  T LawTimesReports.ReportsinalltheCourt8.From  1859. Currentseries. 

L.&G.t.  Plunk     .    .    .    .  LloydandGoold'sIrishChanceryReportstemp.Plunkett.  1834-1839. 

L.  &  G.  t.  Sug Lloyd  and  Goold's  Irish  Chancery  Reports  temp.    Sugden.    1835. 

L.  &  M Lowndes  and  Maxwell's  Practice  Cases.    1852 — 1854. 

L.  &  T Longfield  and  Townsend's  Irish  Exchequer  Reports.     1841 — 1842. 

L.  &  W Lloyd  and  Welsby's  MercantOe  Cases.    1829—1830. 

Lane Lane's  Exchequer  Reports.    1605 — 1612. 

Lat Latch's  King's  Bench  Reports.    1625—1628. 

Lee  t.  Hard Lee's  Cases  temp.  Hardwicke.    1733 — 1738. 

Leg.  Rep Legal  Reporter,  Dublin.    1840—1843. 

Leo Leonard's  King's  Bench  Reports.    1540 — 1615. 

Lev Levinz's  King's  Bench  Reports.    1660—1697. 

Ley Ley's  King's  Bench  Reports.    1608—1629. 

Lit Littleton's  Common  Pleas  Reports.    1626 — 1632. 

Lofft Lofft's  King's  Bench  Reports.    1772—1774. 

Lush Lushington's  Admiralty  Reports.     1860 — 1863. 

Lut Lutwyche's  Common  Pleas  Reports.    1682 — 1704. 

M Scotch  Session  Cases,  3rd  Series  (Macpherson,  &c.).     1862 — 1873. 

M.  D.  &  De  G Montagu,  Deacon,  and  De  Gex's  Bankruptcy,  Reports.    1840 — 1844. 

M.  &  A Montagu  and  Aryton's   Bankruptcy  Reports.     1833 — 1838. 

M.  &  B Montagu  and  BUgh's  Bankruptcy  Reports.    1832—1833. 

M.  &  K Myhie  and  Keen's  Chancery  Reports.    1832—1835. 

M.  &  M Moody  and  Malkiu's  Nisi  Prius  Reports.    1826—1830. 

M.  &  M'A Montagu  and  M' Arthur's  Bankruptcy  Reports.     1828—1829. 

M.  &  P Moore  and  Payne's  Common  Pleas  Reports.     1828 — 1831. 

M.  &  S Maule  and  Selwyn's  King's  Bench  Reports.    1813 — 1817. 

M.  &  W Meeson  and  Welsby's  Exchequer  Reports.    1836—1847. 

Mac.  &  G Macnaghten  and  Gordon's  Chancery  Reports.    1848 — 1852. 

Mac.  &  Rob Maclean  and  Robinson's  House  of  Lords  Cases.    1839. 

Macr.  P.  Cas Macrory's  Patent  Cases.    1847 — 1856. 

Macr.  &  H Macrae  and  Hertslet's  Insolvency  Cases.     1847 — 1852. 

Mad Maddock's  Chancery  Reports.     1815—1822. 

Man.  <&  G Manning  and   Granger's  Common  Pleas  Reports.     1840 — 1844. 

Man.  &  Ry Manning  and  Ryland's  King's  Bench  Reports.     1827 — 1830. 

Mans Manson's  Bankruptcy  Cases.    From  1894.    Current  Series. 

Mar March's  King's  Bench  Reports.    1639—1642. 

Marsh Marshall's  Common  Pleas  Reports.    1814 — 1816. 

McCl McClelland's  Exchequer  Reports.    1824. 

Mca.  &  Y McClelland  &  Younge's  Exchequer  Reports.    1825. 

McQ McQueen's  House  of  Lords   Scotch  Appeals.     1851 — 1865. 

Meg Megone's  Company  Cases.    1888 — 1891. 

Mer Merivale's  Chancery  Reports.    1815 — 1817. 

Mod Modem  Reports.    1669—1732. 

Moll Molloy's  Irish  Chancery  Reports.    1827—1831. 

Mont Montagu's  Bankruptcy  Reports.    1830 — 1832. 

Mont.  &  C Montague  and  Chitty's  Bankruptcy  Reports.    1838 — 1840. 

Moo Moore's  Conmion  Pleas  Reports.    1817 — 1827. 

Moo.  Ind.  App Moore's  Indian  Appeals.     1836 — 1871. 

Moo.  P.  C Moore's  Privy  Council  Cases.     1836—1862. 

Moo.  P.  C.  N.  S Moore's  Privy  Council  Cases,  New  Series.    1862—1873. 

Moo.  &  Rob Moody  and  Robinson's  Nisi  Prius  Reports.    1830—1844. 

Moo.  &  So Moore  and  Scott's  Common  Pleas  Reports.    1831 — 1834. 

Morr Morrell's  Bankruptcy  Reports,     1884—1893. 

Mos Mosely's  Chancery  Reports.    1726 — 1731. 

Mur.  &  Hrn-l Murphy  and  Hurlstone's  Exchequer  Reports.    1836 — 1837. 

Myl.  &  Cr Mylne  and  Craig's  Chancery  Reports.    1836 — 1840. 

N.  C Notes  of  Cases  (Ecclesiastical  and  Maritime).    1841 — 1850. 

N.  R The  New  Reports.    All  the  Courts.    1862—1865. 

N.  &  M Neville  and  Manning's  King's  Bench  Reports.    1831 — 1836. 

N.  &  P Neville  and  Perry's  King's  Bench  Reports.    1836—1838. 

Nev.  &  Mao Neville  and  Macnamara's  Railway  Cases.    1855 — 1905. 

New  Pr.  Cases New  Practice  Cases  (Welford,  Bittleston  and  Pamell).    1844 — 1848. 

Noy Noy's  King's  Bench  Reports.    1559—1649. 
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O.  S Old  Series. 

Ow Owen's  King's  Bench  Reports.    1556—1615. 

P.  D Law  Reports,  Probate  Divorce  and  Admiralty  Division.    1876 — 90. 

P.  W.  (or  P.  Wms.)  .    .    .   Peere  Williams'  Chancery  Reports.    1696—1736. 

P.  &  D Perry  and  Davison's   Queen's  Bench  Reports.     1838 — 1841. 

Pahn Pahner's  King's  Bench  Reports.    1619 — 1629. 

Par Parker's  Exchequer  Reports.    1743 — 1767. 

Pat Paterson's  Scotch  Appeal  Cases.    1851 — 1873. 

Peake  N.  P Peake's  Nisi  Prius  Cases.    1790—1812. 

Phil PhilUps'  Chancery  Reports.    1841—1849. 

Pollex Pollexfen's  King's  Bench  Reports.    1669 — 1685. 

Pop Popham's  King's  Bench  Reports.    1592—1627. 

Pr.  Ch Precedents  in  Chancery,  by  Finch.    1689 — 1723. 

Pr.  Reg.  C.  P Practical  Register  of  the  Common  Pleas.    1705 — 1742. 

Pri Price's  Exchequer  Reports.    1814 — 1824. 

Q.  B Queen's  Bench  Reports  (Adolphus  and  Ellis,  New  Series).   1841-1852. 

[1891]  Q.  B Law  Reports,   Queen's  Bench  (1891.  onwards).    Current  Series. 

Q.  B.  D Law  Reports,   Queen's  Bench  I)ivision.    1876 — 90. 

R Scotch   Session  Cases  (fourth  series).     1873 — 1898. 

R.  L.  &  S Ridgeway,  Lapp,  and  Schoales'  Irish  King's  Bench  Reports.    1793 

—1795. 
R.  P.  C Reports  of  Patent,    Designs  and  Trade  Mark  Cases.    From   1884. 

Current  Series. 
R.  R Revised  Reports.    A  republication  of  such  of  the  English  Common 

Law  and  Equity  reports  from  1785  to  1865  as  are  still  of  practical 

utiUty.    Current  Series. 

Rail.  &  Can.  Cas Railway  and  Canal  Traffic  Cases.    1835 — 1855. 

Raym.  Ld Lord  Raymond's  Bang's  Bench  Reports.     1694 — 1732. 

Raym.  Sir  T Sir  Thomas  Raymond's  King's  Bench  Reports.     1660 — 1684. 

Ridg.  t.  Hard Ridgeway's  Reports  temp.  Hardwicke.    1733 — 1737. 

Bidg.  Ap Ridgeway's  Irish  Appeal  Cases.    1784 — 1796. 

Rob.  C C.  Robinson's  Admiralty  Reports.    1799-1808. 

Rob.  App Robinson's  Scotch  Appeal  Cases.     1840 — 1841. 

Rob.  W W.  Robinson's  Admiralty  Reports.    1838—1852. 

Rolle RoUe's  King's  Bench  Reports.    1614—1625. 

Rose Rose's  Bankruptcy  Reports.    1810 — 1816. 

Russ Russell's  Chancery  Reports.    1823—1829. 

Russ.  &  M Russell  and  Mylne's  Chancery  Reports.    1829 — 1831. 

Ry.  &  M Ryan  and  Moody's  Nisi  Prius  Reports.     1823—1826. 

S Shaw,  Dunlop  and  Bell's  Scotch  Court  of  Session  Reports  (1st  Series). 

1821—1838. 

S.  C Same  Case. 

[1907]  S.  C Scotch  Session  Cases  (1907  onwards).    Current  Series. 

S.  L.  R Scottish  Law  Reporter.    1865  onwards.    Current  Series. 

S.  L.  T Scots  Law  Times.    1893  onwards.    Current  Series. 

S.  &  B Smith  and  Batty's  Irish  King's  Bench  Reports.    1824—1825. 

S.  &  C Saunders  and  Colt's  Bail  Court  Reports.     1846—1848. 

S.  &  L Schoales  and  Lefroy's  Irish  Chancery  Reports.     1802 — 1806. 

S.  &  M Shaw  and  Maclean's  House  of  Lords  Cases,  Scotland.    1835 — 1838. 

Salk Salkeld's  King's  Bench  Reports.    1689—1712. 

Sau.  &  Sc Sausse  and  Scully's  Irish  Rolls  Court  Reports.    1837 — 1840. 

Saund Saunders'  King's  Bench  Reports.    1666 — 1673. 

Sav Savile's  Common  Pleas  Reports.    1580 — 1594. 

Say Sayer's  King's  Bench  Reports.    1751 — 1756. 

Sco Scott's  Common  Pleas  Reports.    1834—1840. 

Sco.  N.  R Scott's  New  Reports,  Common  Pleas.    1840 — 1845. 

Scot.  Jur Scottish  Jurist.     1829—1873. 

Scots  R.  R Scots  Revised  Reports.    1707—1873. 

Sel.  Cas.  t.  King       .    .    .  Select  Cases  in  Chancery  temp.   King.     1724- — 1733. 

Shaw  H.  L Shaw's  Scotch  Appeal  Cases,  House  of  Lords.    1821 — 1824. 

Show Shower's  King's  Bench  Reports.    1678—1695. 

Sid Siderfin's  King's  Bench  Reports.    1657—1670. 

Sim Simon's  Vice-Chancellors'  Reports.    1826—1849. 

Sim.  N.  S Simon's  Vice-Chancellors'  Reports,  New  Series.    1850 — 1852. 

Sim.  &  Stu Simon  and  Stuart's  Vice-Chancellors'  Reports.    1822 — 1826. 

Skin Skinner's  King's  Bench  Reports.    1681—1698. 

Sm.  &  G Smale  and  Giffard's  English  Vice-Chancellors'  Reports.   1852—1857. 
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Smith J.  P.  Smith's  King's  Bench  Reports.    1803—1806. 

Smy Smythe's  Irish  Common  Fleas  Reports.    1839 — 1840. 

Sp Spinks'  Ecclesiastical  and  Admiralty  Reports.    1853 — 1855. 

Star.  S.  C Star  Session  Cases,  Scotland.    1824—1825. 

Stark Starkie's  Nisi  Prius  Reports.    1815—1822. 

Str Strange's  King's  Bench  Reports.    1716—1749. 

Stu.  Mil.  &Ped Stuart.MihieandPeddie'sScotohCourtofSessionReports.  1851-1853. 

Sty Style's  King's  Bench  Reports.    1646—1655. 

Swa Swabey's  Admiralty  Reports.     1858 — 1859. 

Swan Swanston's  Chancery  Reports.    1818 — 1819. 

T.  L.  R Times  Law  Reports.    All  the  Courts.    From  1885.    Current  Series. 

T.  R Term  Reports  (Dumford  and  East).    1785—1800. 

T.  &  R Turner  and  Russell's  Chancery  Reports.    1822 — 1824. 

Tarn Tamlyn's  Rolls  Court  Reports.    1829 — 1830. 

Taun Taunton's  Common  Pleas  Reports.    1808—1819. 

Tyr Tyrwhitt's  Exchequer  Reports.    1830— 1835. 

Tjrr.  &  Gr Tjrwhitt  and  Granger's  Exchequer  Reports.    1836. 

V.  &  B Vesey  and  Beames'  Chancery  Reports.    1812 — 1814. 

V.  &  S Vernon   and    Scriven's   Irish   King's   Bench  Reports.     1786—1788. 

Vaugh Vaughan's  Common  Pleas  Reports.    1665 — 1694. 

Vent Ventris'  King's  Bench  Reports.    1668—1681. 

Vem Vernon's  Chancery  Reports.    1681 — 1720. 

Ves Vesey,  Junior's  Chancery  Reports.    1789 — 1816. 

W.  BL Sir  William  Blackstone's  King's  Bench  Reports.     1746—1780. 
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Procedure. 

By  Thomas  Baty,  D.  C.  L.,  LL.  D.;  Barrister-at-Law. 


I.  Historical. 

The  great  landmarks  in  the  history  of  English  Court  Practice  are  the  Statute 
of  Westminster  authorizing  writs  "In  ConsimiU  Casu",  of  1285,  and  the  Judi- 
cature Act  of  1873.  When  we  first  become  acquainted  with  the  forms  of  proce- 
dure, we  find  them  permeated  by  the  inelasticity  and  strictness  so  famiUar  to 
us  in  the  early  history  of  the  Roman  Law,  when  pluspetitio  was  fatal  and  when 
an  action  failed  "de  vitibus  succisis",  since  it  ought  to  have  been  "de  arboribus". 
TJnless  one  could  bring  one's  claim  under  one  of  certain  established  formulae  or 
"counts"  it  was  useless  to  take  it  into  court.  Such,  for  example,  were  the  formulae 
of  claim  in  the  actions  termed  "debt",  detinue",  "trover",  "trespass"  and  "covenant". 
Of  these,  debt  and  covenant  were  contractual,  trespass  and  trover  delictual,  whilst 
the  nature  of  detinue  was  long  uncertain.  Other  actions,  such  as  the  "assizes", 
related  to  the  recovery  of  land.  The  statute  law  early  provided  some  escape  from 
this  rigour.  By  the  provisions  of  an  act  of  Edward  I  (1285)  the  clerks  in  the  royal 
chancery  were  directed  to  accord  to  applicants  in  cases  where  there  was  no  apt 
remedy,  but  yet  such  as  were  "in  consimili  casu"  with  some  known  form  of  pro- 
ceeding, an  action  which  may  almost  be  termed  an  actio  utilis.  Highly  beneficial 
as  this  statute  was,  it  was  not  taken  very  sweeping  advantage  of.  Its  celebrated 
operation  in  developing  a  law  of  consensual  contract,  by  insisting  on  the  analogy 
of  breach  of  contract  to  damage  done  to  property  in  the  course  of  performance 
of  contract,  and  so  to  damage  done  to  property  by  a  mere  wrong-doer  ("trespass") 
is  perhaps  an  instance  of  its  widest  operation :  and  it  also  proved  extremely  useful 
in  developing  a  system  of  liabihty  for  negligent  injuries.  But  the  more  subtle  wrongs 
such  as  breach  of  faith,  neglect  to  administer  a  deceased  person's  goods,  insistence 
on  the  letter  of  transactions  in  disregard  of  their  obvious  intention,  and  the  hke, 
were  never  brought  within  the  scope  of  the  action  "in  consimili  casu".  At  the  same 
time  that  these  new  actions  were  introduced,  the  germs  of  a  new  jurisdiction  are 
observable.  This  is  the  system  knowh  as  Equity  or  Chancery.  The  reserve  jurisdiction 
which,  to  a  quite  unlimited  extent,  was  at  that  early  time  admitted  to  rest  in  the 
king,  for  the  affording  of  justice  where  the  ordinary  law  gave  no  remedy,  or  no  effec- 
tive remedy,  began  to  be  regularly  exercised  by  a  committee  of  the  great  officers 
of  state,  which  gradually  acquired  the  name  of  the  Court  of  Chancery,  and  of  which 
the  most  active  member  was  the  Chancellor.  After  the  time  of  Wolsey,  the  Chan- 
cellor regularly  sat  alone  in  this  court;  and  for  long  previously  he  was  virtually 

its  sole  judge how  long,  it  is  difficult  precisely  to  say.    In  the  first  place,  ite 

jurisdiction  seems  to  have  been  mainly  exercised  when  an  ordinary  legal  remedy 
was  existent  but  inadequate:  as  where  powerful  local  magnates  or  popular  city 
merchants  were  sued.  It  appears  no  longer,  since  the  examination  of  the  "Tower" 
records,  to  be  thought  correct  that  the  first  occasion  of  its  interference  was  the 
enforcement  by  the  ecclesiastical  chancellor  of  the  keeping  of  faith  by  persons 
who  had  received  property  "on  trust"  for  those  ecclesiastical  corporations  who 
could  not  take  it  directly  themselves.  The  enforcement  of  these  and  similar  "trusts", 
however,  did  by  the  XV.  century  become  a  most  important  part  of  its  business. 
And  the  apparatus  of  clerks  with  which  the  chancery  was  furnished  eventually 
attracted  to  it  jurisdiction  in  many  matters  of  accounts ;  such  as  the  distribution  of 
deceased  person's  estates,  and  partnership  matters.  In  other  ways,  too,  it  ameliorated 
the  rules  of  the  common  law:  conspicuously  by  refusing  to  allow  creditors  to  retain 
or  seize  property  according  to  the  letter  of  their  agreements,  merely  because  some 
limit  of  time  had  expired.  It  thus  secured  jurisdiction  over  the  whole  law  of 
mortgages  of  realty;  which  first  appears  clearly  in  the  early  XVII.  century. 

Other  branches  of  its  activity  were  of  later  growth.  Its  general  jurisdiction 
over  minors  grew  up  at  the  Restoration,  when  the  abolition  of  feudal  tenures  had 
rendered  obsolete  the  old  conceptions  of  guardianship.  The  free  use  of  "Injunc- 
tions", (or  interdicts)  for  the  protection  of  ordinary  legal  rights,  only  dates  from 
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the  early  years  of  the  XIX.  century;  previously  their  main  employment  had  been 
simply  to  afford  a  means  of  restraining  a  litigant  from  proceeding  at  common  law 
where  the  rules  of  the  court  of  chancery  ("equity")  gave  him  no  such  right  as  the 
common  law  conceded.  Its  converse  jurisdiction  to  give  "specific  performance" 
of  a  contract  (i.  e.  to  send  the  promisor  to  prison  until  he  performs  his  undertaking) 
is  of  very  much  older  date,  and  might  have  attracted  the  whole  law  of  contract 
into  the  chancery  court,  had  not  the  common  lawyers  developed  the  action  of 
"assumpsit".  For  many  centuries  the  chancellor  exercised  the  "praetorian"  power 
of  modifying  the  law:  but  since  Chancellor  Hardwicke  {circa  1740)  he  ceased  to  do 
so,  and  the  distinctive  feature  of  modern  "equity"  is  at  the  present  day  the  hete- 
rogeneous class  of  cases  with  which  it  deals. 

We  have  been  thus  particular  ia  detailing  the  fragmentary  way  in  which  various 
classes  of  cases  fell  into  the  sphere  of  the  chancery,  because  lE  we  place  them  on 
one  side,  together  with  the  cases  that  fell  to  the  ecclesiastical  tribunals  set  up  by 
Wniiam  I  (which  ultimately  included,  besides  church  causes,  matrimonial  causes 
and  cases  as  to  the  validity,  as  distinguished  from  the  effect,  of  testaments),  we  shall 
then  be  able  roughly  to  say  that  all  other  cases  were  cognizable  by  the  ordinary 
courts  of  law.  There  is  one  exception,  important  in  a  commercial  work:  —  the 
Court  of  Admiralty  asserted  a  jurisdiction  iu  mercantile  and  maritime  matters, 
founded  in  the  fourteenth  or  fifteenth  century,  defined  and  restricted  in  the  sixteenth, 
violently  assailed  thenceforward  by  the  common  lawyers,  with  all  the  aid  of  fiction 
and  invective,  and  anew  defined  in  the  reign  of  Victoria.  Thus  we  have  (1)  the 
common  law  courts  (2)  the  chancery  (3)  the  ecclesiastical  courts  and  (4)  the  ad- 
miralty.    And  all  had  a  different  procedure. 

The  procedure  of  the  common  law  courts  and  that  of  chancery  may  be  respec- 
tively defined  as  "oral"  and  "scriptural".  That  of  the  ecclesiastical  courts  (which 
the  chancery,  in  some  respects,  followed)  was  essentially  that  of  the  Roman  law. 
That  of  the  Admiralty,  which  was  reaUy  a  court  of  private  international  mercantile 
law  (but  rather  in  the  sense  of  jus  gentium  than  of  modem  "Comity"),  was  sub- 
stantially Roman  also. 

It  is  noteworthy  how  wide  the  orbit  of  the  ordinary  courts  of  common  law 
was.  Chancery  was  a  comrt  "for  great  persons  and  great  causes";  for  administering 
masses  of  property  and  invoking  the  personal  interference  of  the  second  subject 
in  the  realm,  or  else  for  disentangling  a  complicated  skein  of  dealings :  and  chancery 
lawyers  have  always  been  distinguished  in  modern  times  for  learning  and  acumen, 
as  opposed  to  the  arts  of  advocacy.  The  common  law  courts  had  a  staff  of  twelve 
judges  —  but  the  "Chancery  was  the  Chancellor",  the  few  other  judges  were 
merely  his  succubi  or  representatives  —  he  could  re-hear  their  cases  just  as  he 
could  re-hear  his  own  —  he  never  was  trammelled  with  a  jury;  and  as  a  rule  he 
did  not  see  the  witnesses.  Their  evidence  was  taken  down  by  a  local  commissioner; 
it  was  little  more  than  the  answers  put  into  their  mouths  to  set  questions  framed 
by  the  agents  for  the  parties.  The  delays  of  this  process  were  great  —  (CromweU 
ineffectually  tried  to  remedy  them)  —  and  but  for  the  great  importance  of  the  Chancery 
jurisdiction  in  "mortgages",  companies,  partnership  and  the  winding  up  of  estates, 
and  in  respect  of  patents  and  the  like,  it  need  hardly  have  required  the  attention 
of  commercial  lawyers.  (Patent  matters  came  to  it,  because  of  the  extreme  con- 
venience of  restraining  infringement  by  the  remedy  of  injunction,  at  one  time 
peculiar  to  chancery,  and  always  best  understood  there). 

But  the  ordinary  simple  commercial  case  was  a  matt«r  for  the  "Superior" 
common  law  courts.  These  were  the  Court  of  Common  Pleas,  and  the  Courts  of 
the  Ring's  Bench  and  Exchequer;  which  latter,  specialised  in  their  origin,  speedily 
acquired  an  exactly  co-ordinate  jurisdiction  (except  in  small  particulars).  Local 
coiirts  of  "inferior"  civil  jurisdiction  failed  to  maintain  themselves  against  the 
King's  justice,  which  the  itinerant  system  rendered  readily  accessible.  The  few 
which  survived  did  so  as  being  courts  of  counties  palatine,  where  the  King's  process 
did  not  avail.  Local  courts  with  Umited  jurisdiction  have  been  again  established 
since  1834.  But  to  this  day,  a  petty  claim  wiU  often  best  be  recovered  by  process 
in  the  superior  court.  The  inferior  "county  court"  is  principally  concerned,  in 
practice,  with  trivial  delicts  and  cases  of  redhibitory  defects,  and  other  contrac- 
tual cases  where  the  damages  are  small  and  unascertained  ("unliquidated"). 

Taking  then  the  cause  in  the  superior  courts  of  common  law  as  the  normal 
type  of  action,  we  find  that  the  modern  process  has  been  evolved  from  the  time 
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when  the  whole  case  proceeded  orally  in  court.  We  have  first  the  royal  writ,  com- 
manding the  defendant  to  appear  and  (at  any  rate  by  the  XIII.  century^)  couched 
in  a  proper  formula  disclosing  the  cause  of  action  —  then  the  plaintiff's  "declara- 
tion", the  defendant's  "plea",  the  "replication",  "rejoinder",  "rebutter"  and  "surre- 
butter", followed  by  the  "verdict"  of  the  jury  and  the  "judgment"  of  the  court. 
Taken  down  in  writiag  by  the  clerk  of  the  court  ("registrar"),  these  formed  the 
"record"  or  formal  archives  of  the  trial.  Gradually,  time  came  to  be  allowed  for 
the  preparation  of  each  pleading  by  the  parties,  and  they  began  to  hand  them 
in  to  the  court  officials  in  writing.  This  became  the  fixed  practice:  and  the  trial 
in  court  was  thenceforward  restricted  to  the  speeches  of  counsel  and  the  evidence 
of  witnesses  —  matter  which  is  aU  no  part  of  the  "record".  In  early  times  we  should 
have  found  no  witnesses  or  jury  at  all.  The  proof  was  by  oath  {compurgatio), 
ordeal  or  battle.  Witnesses  were  occasionally  summoned,  but  merely  to  testify 
to  the  truth  of  the  plaintiff's  claim  de  visu  et  auditu.  They  differ  Httle  from  com- 
purgators. But  battle  was  never  popular  in  England;  ordeal  was  frowned  upon 
by  the  Lateran  Council,  and  compurgation  in  days  whan  the  penalties  of  perjury 
were  ecclesiastical  only,  had  little  to  recommend  it.  However  introduced,  the 
jury  filled  one  of  those  vacua  which  "natura  abhorret",  and  rapidly  superseded 
these  discredited  modes  of  trial.  The  prevalent  theory  in  England  is  that  they 
were  first  resorted  to  by  the  royal  justice  for  the  ascertainment  of  Utigated  facts, 
precisely  as  they  were  resorted  to  by  the  royal  administration  for  the  ascertainment  of 
taxable  property.  However  that  may  be,  they  were  certainly  utilized  by  the  crown 
for  the  trial  of  cases  under  its  new  possessory  remedy  of  "petty  assize"  introduced 
in  1166.  It  has  been  suggested  (Bigelow,  pp.  173,  335)  that  the  Romanizing  teaching  of 
Vacarius  suggested  the  new  "possessory"  remedies:  and  questions  of  possession, 
being  mainly  matters  of  fact,  are  emiuently  suitable  for  the  verdict  of  the  coun- 
try-side. Thence  juries  spread  to  aU  classes  of  actions  at  Common  law.  But  they 
at  first  combined  the  functions  of  jurymen  and  witnesses.  It  was  a  recommendation, 
and  not,  as  now,  a  ground  of  objection,  to  a  juryman  that  he  knew  a  good -deal 
already  about  the  case  and  the  parties.  The  exact  manner  in  which  the  jury  came 
to  be  impartial  and  unbiassed  judges  of  other  people's  testimony  is  one  of  the  ob- 
scurest subjects  of  English  legal  history. 

The  judge  and  jury  so  established  lasted  until  quite  recent  statutes  of  the  last 
reign  but  one  enabled  juries  to  be  dispensed  with,  commencing  with  the  Common 
Law  Procedure  Act,  1854,  which  however  only  allowed  it  when  both  parties  and 
the  court  desired  the  judge  to  sit  alone  (§1).  The  only  noticeable,  (and  shifting) 
landmarks  are  the  demarcation  of  the  respective  powers  of  the  judge  and  jury, 
and  the  elaboration  of  the  rules  of  evidence,  both  of  which  substantially  took  place 
in  the  course  of  the  late  XVI.  and  the  XVII.  century^). 

In  1873  a  Judicature  Act  was  passed  by  which  the  common  law,  chancery 
and  admiralty  courts  were  fused  into  "The  High  Court  of  Justice",  with  different 
departments  ("divisions")  but,  as  far  as  possible,  a  common  procedure.  Previously, 
a  litigant,  with  a  good  case  in  equity,  might  have  had  to  go  through  an  action  at  law, 
and  then  be  obliged  to  resort  to  the  chancellor  to  nullify  its  operation:  now,  every 
division  can  give  effect  to  equitable  rules.  Previously,  partly  because  the  parties  them- 
selves were  (until  1851)  precluded  from  giving  evidence,  a  chancery  suit  for  "disco- 
very" (i.  e.  the  administration  of  set  interrogatories  to  be  answered  by  the  other  party 
on  oath)  was  a  common  adjunct  of  a  common  law  action:  now,  every  division  can 
order  such  "interrogatories".  Apart  from  such  facilities,  there  is  still  a  deep  gulf  fixed 
between  the  various  divisions.  In  their  atmosphere  and  traditions,  in  the  subjects 
with  which  they  deal,  in  their  procedure  and  to  a  considerable  extent  in  their  Bar, 
the  Chancery  Division  (Ch.  D.)  and  the  King's  Bench  Division  (K.  B.  D.)  are  still 
almost  as  sharply  distinct  as  when  the  King's'  judges  sat  at  Westminster,  and  the 
vice  chancellors  who  in  the  XIX.  century  supplanted  the  Chancellor  as  judges  of  first 
instance  in  chancery,  at  various  rooms  near  Chancery  Lane.  AU  the  Divisions 
are  now  housed  at  the  Royal  Courts,  halt- way  between  the  seat  of  the  legislature 
and  the  centres  of  business.  The  three  common  law  Divisions  were  united  into  one 
(K.  B.  D.)  in  1880.   The  Admiralty  court  (which  used  to  apply  somewhat  Romanized 

J-)  See  Bigelow,  pp.  150,  170,  and  especially  196. 

2)  See  G.  G.  Alexander:  The  Functions  of  the  Judge  and  the  Jury.  (Law  Magazine, 
London,  1905—6,  pp.  1.  185,  289,  551  and  1906—7  p.  72.) 
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doctrines)  has  since  the  amalgamation  tended  to  approximate  in  its  rules  more  closely 
to  the  common  law.  And  the  Chancery  courts  have  to  a  large  extent  abandoned 
the  practice  of  leading  evidence  in  a  "written  form:  they  have  adopted,  except  in 
cases  where  the  facts  are  uncontroverted,  the  practice  of  having  the  witnesses  cross- 
examined  in  open  court.  Perhaps  the  most  really  valuable  reform  of  1873  was  to 
do  away  with  the  necessity  of  bringing  a  common  law  action  in  one  of  the  established 
formiilae.  Previously,  if  one  "declared"  in  Trespass  it  was  fatal  if  the  case  turned 
but  to  be  really  one  of  Detinue.  Many  cases  in  the  reports  which  are  difficult  to 
understand  "turned  on  a  point  of  pleading"  in  this  fashion. 

Since  1873  the  principal  changes  have  been  the  introduction  of  the  "summons 
for  directions"  —  by  which  the  court  officials  (practically  in  the  K.  B.  D.  only) 
map  out  from  the  commencement  of  the  action  the  course  which  its  procedure 
is  to  follow  in  various  details  which  used  formerly  to  be  the  subject  of  separate 
applications  by  the  parties ;  —  and,  what  is  reaUy  a  different  step  in  the  same  direc- 
tion, the  establishment  of  the  so-caUed  "commercial  court".  That  court  is  not 
known  to  the  law :  it  exists  merely  by  arrangement  between  the  king's  bench  judges, 
who  distribute  their  business  amongst  themselves  in  such  a  way  that  one  of  them 
is  in  charge  of  this  particular  class  of  case  and  is  supposed  to  be  cognizant  of  aU 
proceedings  in  each  action  of  the  kind.  Special  arrangements  are  made  for  the 
relaxation  of  the  ordinary  elaborate  "pleadings"  and  for  speedy  trial  and  the 
modification  of  the  strict  rules  of  evidence  in  these  cases. 

To  add  a  word  on  the  history  of  appeals.  These  have  never  been  much  en- 
couraged by  English  law.  In  Chancery,  the  judge  of  first  instance  was  the  Lord 
Chancellor;  and  until  the  House  of  Lords,  after  the  Restoration,  acquired  a  power 
of  reviewing  his  decisions,  there  was  no  tribunal  which  could  have  ventured  to 
do  so.  In  common  law  matters,  the  "twelve  judges  of  England"  were  of  somewhat 
higher  authority  and  consequence  than  the  King's  Bench  and  Chancery  judges 
of  to-day.  An  act  of  EUzabeth  indeed  estabhshed  an  appeal  from  each  common 
law  court:  but  the  appeal  was  only  to  their  brother  judges  of  the  other  two. 
This  was  known  as  the  Court  of  Exchequer  Chamber,  and  by  the  time  of  the  late 
Stuarts,  its  decisions  could  be  again  reviewed  by  the  House  of  Lords.  But  such 
appeals  were  strictly  Umited  to  cases  of  "error  apparent  on  the  record".  The  most 
perverse  verdict  of  a  jury  could  not  be  corrected  by  the  Exchequer  Chamber,  for 
the  evidence  on  which  it  found  its  verdict  was  not  on  the  record,  and  thus  no  error 
was  apparent.  Such  appeals  were  therefore  aU  on  matters  of  law;  and  frequently 
very  technical  matters  of  law  —  namely,  errors  in  pleading.  Admiralty  appeak 
went  to  a  mixed  court  of  judges  and  Roman  civilians  untH  1834,  when  the  new 
"judicial  Committee  of  the  Privy  Council"  was  substituted  for  the  "High  Court 
of  Delegates";  and  here  appeals  of  fact  were  (in  accordance  with  the  Romanized 
procedure)  more  freely  entertained. 

It  will  thus  be  seen  that  English  Common  law  made  little  provision  for  appeals 
on  the  facts  of  a  case.  This  is  an  inevitable  consequence  of  its  methods  of  trial. 
Unlike  those  systems  which  assume  sworn  testimony  to  be  of  almost  conclusive 
weight,  the  process  of  English  justice  is  to  weigh  and  balance  each  witness's  evi- 
dence on  its  merits ;  and  to  test  its  credibility  by  the  most  searching  and  wide  cross- 
examination.  This  is  a  process  which  cannot  be  repeated  twice.  An  untruthful 
witness  knows,  on  the  second  trial,  what  the  weak  places  in  his  story  are,  and  can 
correct  his  deficiencies.  He  cannot  be  twice  surprised  into  telling  the  truth.  Un- 
expected cogent  evidence  cannot  be  produced  unexpectedly  more  than  once.  On 
the  other  hand,  if  the  evidence  is  not  taken  afresh,  but  is  merely  read  to  the  appeal 
court,  they  cannot  form  any  opinion  as  to  the  demeanour  of  the  various  witnesses, 
nor  as  to  the  straightforward,  hesitating  or  over-confident  way  in  which'they  answered 
the  questions.  The  trial  is  a  unique  contest  of  wits  which  can  never  be  repeated, 
and  in  which  it  is  impossible  for  a  non-spectator  to  award  the  victory.  This  applies 
with  special  force  to  jury  trials.  At  the  same  time,  there  may  be  some  miscarriage 
of  justice  in  a  trial,  so  violent  as  to  render  a  new  one  necessary :  it  became  recognised 
about  the  Tudor  period  that  in  such  cases  a  "new  trial"  could  be  allowed  by  the 
fuU^court.  This  was  not  an  appeal,  since  if  granted  the  whole  process  of  trial  had 
simply  as  a  consequence  to  be  repeated;  but  a  very  frequent  occasion  of  it  was 
in  the  case  where  the  judge  had  "misdirected"  (i.  e.  laid  down  wrong  law  to)  the 
jury.  If  the  jury  had  found  a  verdict  "against  the  weight  of  the  evidence",  it 
was  (and  is)  possible  to  grant  a  new  trial:  but  the  court,  for  the  reasons  above, 
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is  most  averse  from  disturbing  the  finding  of  a  jury,  or  even  of  a  simple  judge,  on 
matters  of  fact. 

The  functions  of  the  Exchequer  Chamber,  and  of  a  very  modern  (1851)  cpurt 
of  corresponding  functions  on  the  chancery  side,  were  transferred  in  1873  to  a 
"Court  of  Appeal",  which  is  practically  composed  of  the  Master  of  the  Rolls  (a,n 
old  Chancery  title,  retained  out  of  sentiment)  and  five  "Lord  Justices",  and  it 
was  at  the  same  time  made  a  court  of  appeal  in  Admiralty.  Together  with  the 
High  Court  of  Justice,  it  constitutes  the  "Supreme  Court"  —  a  term  which  is 
seldom  used.  There  is  in  aU  cases  a  further  (and  expensive)  appeal  to  the  House 
of  Lords. 

The  old  court  of  King's  Bench  had  a  general  superintendence  of  all  "iiJerior" 
courts.  The  modem  King's  Bench  Division  of  the  High  Court  still  exercises  it, 
and  appeals  from  the  local  "county  courts"  he  to  it  accordingly,  but,  here  again, 
only  in  matters  of  law.  County  court  Judges  are  said  to  frame  their  judgments 
as  much  as  possible  in  the  shape  of  "findings  of  fact". 

Chancery  judges  invariably  (except  in  modern  appeal  cases)  sat  alone.  In 
the  common  law  courts,  cases  were  usually  tried  "at  nisi  prius",  either  in  London 
or  on  circuit  by  a  single  judge  i)  with  a  jury.  But  points  of  law,  raised  on  the  ple- 
adings before  trial  ("demurrers")  or  reserved  by  the  judge,  were  solemnly  argued 
at  length  "in  banco"  in  London  before  the  fuU  court,  as  in  the  case  of  applications 
for  a  new  trial,  or  motions  to  enter  judgment  for  either  party  in  cases  where  the 
legal  effect  of  a  diffuse  verdict  was  obscure.  At  the  time  of  the  Judicature  Act, 
1873,  this  procedure  was  to  some  extent  preserved :  certain  proceedings  were  directed 
to  be  brought  before  "divisional  courts"  of  two  or  more  judges.  Prominent  among 
these  are  appeals  from  inferior  tribunals. 

11.  Rules  of  Procedure. 

The  main  features  of  Procedure  are  incapable  of  alteration  except  by  legis- 
lative authority.  But  the  details  of  the  manner  in  which  the  steps  in  process  are 
to  be  carried  out  are  left  to  be  regulated  by  the  judges.  "Regulae  Generales"  have 
been  pubUshed  in  Chancery  since  the  time  of  Bacon :  similar  regulations  have  been 
propounded  in  the  common  law  courts  by  authority  of  the  Common  Law  Procedure 
Act  1852  and  by  the  Judicature  Act  of  1873.  A  special  committee  (the  "Rules 
Committee")  constituted  to  promulgate  them,  now  consists  of  the  Chancellor,  the 
Chief  Justice,  the  President  of  the  Admiralty  Division,  five  other  judges,  two 
barristers  and  two  soUcitors. 

The  Rules  so  enunciated  are  contained  in  72  "Orders"  of  very  various  length, 
each  deaUng  with  a  particular  topic  and  containing  from  one  to  sixty  "rules". 

They  are  cited  as  "R.  S.  C,  0 r "  (Rules  of  the  Supreme  Court,  Order . . , 

rule . .).  In  what  follows,  the  letters  R.  S.  C.  will  be  omitted  as  superfluous.  There 
is  another  set  of  regulations  known  as  the  Supreme  Court  Funds  Rules  (S.  C.  F.  R.), 
dealing  with  financial  transactions,  in  respect  of  "funds  in  court". 

In  the  conduct  of  proceedings,  it  is  almost  invariable  to  employ  a  "solicitor". 
"Parties  in  person"  may  conduct  their  own  suits:  but  the  intricacies  of  proce- 
dure render  it  a  dangerous  course.  Besides,  the  personal  relations  between  the 
officials  and  the  solicitors  who  are  constantly  in  touch  with  them  is  such  that  the 
wheels  and  springs  of  the  whole  machinery  move  much  more  smoothly  when  the 
regular  agents  are  in  charge  of  the  proceedings.  "Solicitors"  are  technically  officers 
of  the  court;  there  is  no  Mmit  to  the  minimum  fees  they  can  charge  (though  there 
is  to  their  maximum);  and  they  are  not  absolutely  debarred  from  making  remu- 
neration dependent  on  success.  In  the  "County  Courts",  even,  it  is  only  a  very 
occasional  litigant  who  relies  on  his  own  unaided  efforts.  County  Courts  were 
intended  to  be  tribunals  in  which  legal  assistance  might  be  largely  dispensed  with. 
For  that  very  reason,  county  court  judges  do  not  extend  to  the  Utigant  "in  person" 
that  great  indulgence  which  will  invariably  be  shown  to  him  in  the  superior  courts. 
Consequently,  a  solicitor  is  here,  also,  rather  a  necessity  than  a  luxury.  In  the 
progress  of  the  case,  the  intervention  of  a  "barrister"  may  be  requisite.  A  solicitor 
cannot  address  the  Superior  Court  or  examine  witnesses  there.  He  may  do  so  before 
judges  and  officials  in  private  ("in  Chambers")  but  the  business  in  open  court 
must  be  left  to  the  bar.   Also,  the  solicitor  is  absolutely  protected  from  any  liability 

1)  Statute  of  Westminster,  ut  supra. 
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for  negligence  towards  his  client  if  he  takes  and  foUows  the  advice  of  "Counsel" 
(barristers).  Accordingly,  the  more  important  steps  in  an  action  —  the  drawing  of 
pleadings,  —  the  determination  of  the  necessary  evidence  —  the  settlement  of  the 
parties  in  any  case  of  complication;  —  and  in  short  any  step  beyond  common  from,  are 
generally  undertaken  on  the  advice  of  a  barrister.  Barristers  are  occasionally  instruc- 
ted to  appear  "in  chambers"  and  in  the  county  court.  If  once  consulted  in  the 
progress  of  a  case  a  barrister  is  by  custom  entitled  to  be  consulted  at  every  stage 
where  a  barrister  is  in  fact  employed,  and  to  be  "briefed"  to  appear  at  the  trial 
(if  any). 

Many,  or  most,  routine  matters  antecedent  to  and  subsequent  to,  trial,  can 
be  disposed  of  by  one  of  the  "masters"  in  "chambers"  (who  are  really  sub-judges) 
or  even  by  their  clerks.  They  are  well-paid  officials  (about  £1500  p.  a.)  and  usually 
selected  from  the  ranks  of  solicitors.  From  them,  an  appeal  lies  to  a  judge  "in 
Chambers",  and  then  (in  all  cases  of  practice  and  procedure)  to  the  court  of  appeal 
in  public,  and  so  to  the  House  of  Lords. 

The  "solicitors"  wiU  also,  if  they  do  not  practise  in  London,  employ  "London 
agents";  since  most  of  the  minor  proceedings  in  the  action  wiU  take  place  in  the 
"Central  Office"  of  the  Supreme  Court  there.  An  exception  exists  in  the  case 
of  actions  which  are  commenced  in  local  offices  of  the  Supreme  Court  called 
"District  Registries",  of  which  there  are  about  100.  In  that  case,  the  local  District 
Registrar  takes  the  place  of  a  Master.  It  is  quite  rare  to  find  a  chancery  case  com- 
menced in  a  District  Registry i):  nor  can  proceedings  by  originating  summons, 
motion  or  petition  be  commenced  there.  In  the  case  of  the  District  Registries  of 
Liverpool  and  Manchester,  the  District  Registrar  has  somewhat  wider  powers, 
and  can  issue  originating  summonses.  The  defendant  can  always  remove  the 
action  to  London;  either  by  electing  to  "enter  appearance"  there,  or  by  giving 
early  notice,  or  else  by  leave  of  a  judge  or  master.  It  must  be  distinctly  understood 
that  the  locale  of  the  Registry  has  nothing  to  do  with  the  place  of  trial:  e.  g.  a 
Central  Office  case  can  be  tried  at  Liverpool,  and  a  Newcastle  District  Registry  action 
in  London.  It  merely  regulates  the  place  of  "chamber"  proceedings  and  formal 
steps  in  the  process.  After  final  judgement  has  been  given  in  the  action  the  District 
Registry  is  still  the  proper  place  to  give  directions  as  to  how  it  shall  be  executed. 

III.  Jurisdiction. 

The  courts  of  England  will  take  cognizance  of  almost  any  claim,  relating  to 
any  subject-matter  and  between  any  parties.  The  sole  ordinary  requirement  is 
that  the  defendant  shall  be  served  with  process  in  England  (of  course  service 
elsewhere  in  the  Empire  will  not  do).  There  are  some  cases  in  which  a  suit  wiU 
be  entertained  when  the  defendant  is  abroad,  and  these  will  be  discussed  below. 

And  there  are  exceptional  cases,  in  which  though  the  defendant  is  in  Eng- 
land, the  court  wiU  decline  jurisdiction.  It  will  not  do  so  on  the  ground  of 
any  agreement  to  refer  matters  to  some  different  tribunal;  though  an  agreement 
to  refer  disputes  actually  or  prospectively  to  arbitration  would  be  recognised  in 
cases  where  the  arbitration  can  be  controlled  by  it,  and  the  arbitration  con- 
ducted under  its  rules  (and  in  Law  v.  Oarrett,  (1878)  8  Ch.  D.  26,  an  agreement 
to  refer  disputes  to  a  foreign  court  (which  could  not  be  so  controlled)  was  re- 
cognised under  a  different  principle  —  namely,  that  process  was,  already, 
proceeding  in  the  foreign  court:  in  which  event  the  English  court  has  always  an 
option  whether  to  proceed  concurrently  or  not).  But  it  wUl  decline  to  divorce 
persons  domiciled  abroad,  and  it  wiU  not  affect  to  pronounce  decrees  affecting 
foreign  immovables.  Since,  however,  it  will  use  its  personal  jurisdiction  over 
parties  within  the  realm  for  the  purpose  of  compelling  them  to  deal  with  foreign 
immovables,  this  exception  is  smaller  than  it  seems.  So  in  Paget  v.  Ede.  (1874) 
L.  R.  18  Eq.  p.  118,  the  court  enforced  a  mortgage  of  foreign  land.  Torts  in  respect 
of  foreign  immovables 2)  are  not  treated  as  being  within  the  jurisdiction:  other 
torts  are,  provided  of  course  that  the  defendant  is  served  with  process  in  England, 
and  that  the  acts  complained  of  would  be  illegal  whether  done  in  England  or  abroad. 

1)  In  the  District  Registries  about  27,  500  writs  of  summons  issued  in  1905  (25,  000  in  1910) 
on  the  K.  B.  side,  as  compared  with  303  (248  in  1910)  in  chancery  [of  which  115  (131  in 
1910)  were  in  Liverpool  and  Manchester]. 

2)  Companhia  de  Mozambique  v.  Brit.  S.  Africa  Co.  [1893]  A.  C.  602. 
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We  must  add  that  during  the  last  five  or  six  years  the  coiu-ts  have  developed 
a  new  tendency  to  refuse  juris^ction  on  the  ground  of  alleged  oppressiveness.  The  first 
of  these  cases  was  Logan  v.  Bank  of  Scotland'^).  There,  both  plaintiff  and  defendant 
were  domiciled  in  another  country;  the  case  had  no ' connection  with  England: 
above  all,  the  defendant  bank  was  only  "served"  in  England  by  virtue  of  the  legal 
fiction  which  allows  a  firm  to  be  served  where  it  carries  on  business.  Considering 
these  matters,  and  the  great  inconvenience  of  bringing  a  banking  firm's  books  to 
London  from  Edinburgh^)  to  repel  a  £50  claim,  the  Court  of  Appeal  (reversing 
Mr.  Justice  PhilMmore)  decHned  jurisdiction.  In  Egbert  v.  Short^)  and  Ee  Norton^) 
the  plaintiff  was  in  each  case  a  wife  whose  husband  was  in  India.  In  Egbert,  the  plain- 
tiff brought  an  action  against  a  soUcitor  settled  in  India,  for  alleged  neghgence  in 
collecting  her  maintenance  from  the  husband.  In  Norton,  she  sued  her  husband 
for  arrears  of  maintenance.  The  Court  refused  to  entertain  either  claim;  although, 
in  Norton,  the  lady  was  unable,  for  reasons  of  health,  to  hve  in  India.  It  thus  uses 
a  rare  and  peculiar  prerogative  (the  power  of  declining  to  be  the  engine  of  oppression) 
for  the  every  day,  commonplace  purpose  of  refusing  to  entertain  cases  which  it 
would  be  very  inconvenient  for  the  defendant  to  come  to  England  to  attend  to. 
The  consequence  is  that  no-one  can  say  whether  an  action  against  a  person  who  is 
settled  abroad  wiU  be  allowed  to  proceed  or  not  —  a  most  unsatisfactory  state 
of  things,  and  one  which  it  may  be  hoped  will  speedily  corrected  by  the  House 
of  Lords  5). 

As  to  the  recognition  of  foreign  judgments,  these  if  final^)  and  not  interlocutory 
(although  possibly  subject  to  appeal)  will  generally  be  treated  as  a  good  ground 
of  action  (quasi-contract)  in  England.  Only  Irish  and  Scottish  judgments  are  ad- 
mitted to  exequatur  and  execution  as  English  ones.  But  in  order  that  a  foreign 
decree  may  be  successfully  sued  upon,  it  must  have  been  given  by  a  court  having 
jurisdiction  over  the  matter:  and  the  principles  on  which  a  foreign  court  is  ad- 
mitted to  have  jurisdiction  are  not  precisely  the  same  as  those  on  which  the  English 
court  claims  to  exercise  it.  The  question  has  never  been  very  thoroughly  exa- 
mined. In  Sirdar  G.  Singh  v.  The  Baja  of  FaridMt  [1894]  A.  C.  670,  recog- 
nition was  refused  to  a  decree  of  the  court  of  the  Raja  giving  judgment  in  his  favour 
against  a  foreign  ex-official  of  his  State  who  had  absconded,  leaving,  as  was  alleged, 
heavy  defalcations.  But  presumably  a  decree  of  the  court  of  the  territory  where 
the  defendant  (a)  was  present  (b)  was  domiciled  (c)  was  resident  (d)  was  a  subject, 
or  (e)  had  submitted,  or  agreed  to  submit,  to  the  local  jurisdiction  would 
generally  be  regarded  as  made  with  jurisdiction,  and  conclusive.  The  same  cannot 
be  said  of  a  decree  of  the  court  of  the  country  where  the  cause  of  action  arose, 
or  where  the  defendant  had  property.  Decided  cases  are  scanty  on  these  matters. 
The  late  eminent  judge.  Lord  Blackburn,  in  Schibsby  v.  Westenholtz  (1870)  (L.  R. 
6  Q.  B.),  p.  161,  was  inclined  to  lay  down  a  somewhat  hberal  rule,  recognising  in 
some  measure  the  forum  speciale  obligationis.  But  since  the  Faridkot  case  just 
referred  to,  it  has  been  usual  to  regard  residence,  or  at  least  presence,  of  the  rews 
within  the  adjudicating  jurisdiction,  a  necessity,  unless  he  is  a  subject  of  that  State. 
At  the  same  time,  the  judgment  in  that  case  is  not  strictly  binding :  it  was  delivered 
by  the  late  Lord  Selborne  on  appeal  from  an  Indian  court.  The  judgment  of  Lord 
Blackburn  is  much  more  elaborate,  and  it  is  possible  that  the  Indian  case  might 
be  disregarded  or  limited  to  cases  where  the  facts  were  precisely  similar.  The  latest 
case  on  the  subject  is  Emanv£.l  v.  Symon,  [1908]  1  K.  B.,  p.  302.  An  award  in  an 
arbitration  cannot  of  itself  be  enforced  as  a  judgment  in  England 7).  But  if  duly 
made  executory,  it  might  be. 

The  same  strictness  does  not  apply  to  the  recognition  of  judgments  in  rem.  These 
have  always  been  frankly  accepted  and  admitted  to  execution  iu  England  without 
the  necessity  of  commencing  a  fresh  suit.    For  the  ground  of  the  suit  in  other  cases 

1)  [1906]  1  K.  B.  141. 

2)  It  does  not  seem,  however,  that  this  was  necessary  (Banker's  Books  Evidence  Act: 
42  &  43  Vic.   c.   11  §  3). 

3)  [1907]  2  Ch.  205. 

*)  [1908]  1  Ch.  471.     (Court  of  Appeal,  reversing  Mr.  Justice  Eady). 
^)  See  Blatter  of  the  Berlin  Society  of  Comparative  Jurisprudence  and  Political  Economy, 
III.  6,  p.  189,  n.  2,  p.  106:  Law  Magazine  and  Review  (London),  Aug.   1908,  p.  463. 
»)  Re  Henderson  (1889)  15  App.  Cas.  1. 
')  Merrifield  v.  Liverpool  Cotton  Association  (1911)  105  L.  T.  97. 
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was  originally  a  fictitious  promise  by  the  judgment  debtor  to  pay  the  sum  adjudged 
due:  and  ex  hypothesi,  in  an  action  in  rem,  there  is  no  defendant  in  a  position  to 
contract  in  t\as  wayi).  Personal  decrees,  as  has  been  said,  must  form  the  subject 
of  an  action,  and  there  seem  to  be  no  instances  in  which  any  foreign  decrees  in 
personam,  except  for  the  pasmient  of  a  certain  fixed  sum  of  money,  have  been  suc- 
cessfully made  the  basis  of  a  claim.  Also,  since  the  foreign  judgment  is  regarded 
in  the  light  of  a  contract  or  quasi-contract,  the  English  court  will  apply  its  own 
limitation  period  to  it,  as  part  of  the  lex  fori  proper  to  the  decision  of  such  questions 
of  procedure. 

IV.  Commencement  of  Action. 

Actions  are  now  generally  commenced  in  all  divisions  of  the  High  Court  (except 
in  Divorce)  by  the  issue  of  a  "writ  of  summons".  In  some  cases  however  the  legis- 
lature has  made  it  necessary  or  sufficient  merely  to  take  some  more  summary  step 
than  the  issue  of  a  writ  of  summons  with  the  elaborate  proceedings  entailed  there- 
upon. There  are  certain  interlocutory  processes  known  in  the  progress  of  an  action 
as  "petitions",  "motions"  and  "summonses".  When  the  use  of  similar  processes 
for  the  decision  of  questions,  without  any  action  being  already  in  existence,  is 
authorized  by  statute  (or  by  statutory  rules  made  by  the  judges),  the  proceeding 
is  termed  an  "originating"  petition  or  summons,  or  an  "original"  motion.  In  com- 
mercial practice  good  examples  are  an  original  motion  to  rectify  the  register  of  a 
company,  an  originating  petition  for  the  revocation  of  a  patent  and  an  originating 
summons  to  have  a  document  judicially  interpreted.  They  are  seldom  met  with 
in  the  K.  B.  D.  It  is  also  possible,  and  quite  frequent  in  the  K.  B.  D.,  for  a  person 
already  a  party  to  an  action  as  defendant,  to  commence  proceedings  against  the 
plaintiff  by  "counterclaim",  or  to  bring  in  other  persons  as  being  liable  to  indem- 
nify him,  by  "third-party  notice"  or  "interpleader  summons". 

All  originatiug  process  2),  whether  a  writ  of  summons  or  other,  must  as  a  rule 
be  personally  served  on  the  defendant ;  service  being  effected  by  showing  him  the 
sealed  writ,  and  tendering  him  a  copy.  This  is  done  by  the  plaintiff  (almost  in- 
variably in  practice,  by  his  solicitor's  clerk).  On  applying  at  the  Court  office 
for  the  writ  to  be  authenticated,  the  SoUcitor  takes  two  copies  prepared  by  him- 
self: one  is  left  at  the  office,  one  is  returned  sealed  (and  is  styled  the  "original"), 
wMlst  a  third  copy  is  made  to  be  left  with  the  defendant;  and  on  effecting  the 
service  a  memorandum  of  the  date  must  at  once  be  made  on  the  original  by  the 
very  person  who  served  it.  This  is  imperative  3).  Service  cannot  be  made  abroad 
without  leave  by  a  judge  (usually  accorded  in  private — "in  chambers"):  and  this 
leave  can  only  be  given  in  the  following  eight  cases. 

I.  Immovables. 

1.  Where  "the  whole  subject-matter  of  the  action  is  land  situate  within  the 
jurisdiction  (with  or  without  rent  or  profits)"*)  (0.  XI.  r.  2.  [a]) ;  even  where  the 
action  is  only  for  the  perpetuation  of  evidence  relating  to  land  (R.  S.  C.  May,  1912). 

2.  Where  "any  act,  deed,  will,  contract,  obligation  or  Uability,  affecting 
lands  or  hereditaments^)  situate  within  the  jurisdiction,  is  sought  to  be  construed, 
rectified,  set  aside  or  enforced  in  the  action"  {Ibid.,  [b]). 

[This  needs  a  Mttle  explanation.  The  strings  of  words  of  nearly  equivalent 
meaning  are  characteristic  of  English  law,  which  prefers  to  specify  rather  than  to 
generahze.  But  "deed"  means  "juristic  act  under  seal"  and  may  be  contract, 
fiduciary  declaration  or  conveyance :  "contract"  may  be  an  informal  written  or  verbal 
agreement:  "obligation"  includes  fiduciary,  delictual  and  quasi-contractual  obli- 
gation, as  well  as  contractual;  and  "liabihty"  is  almost  identical  in  meaning,  except 
that  it  rather  implies  that  the  obhgation  does  not  yet  presently  exist,  but  wiU  do 
so  at  a  future  date.   "Enforced"  explains  itself:  the  words  "construed",  "rectified" 

1)  The  City  of  Mecca  (1879)  5  P.  D.,  p.  28. 

2)  There  is  an  exception  in  the  instance  of  what  is  called  an  "original  special  case",  but 
these  are  very  rare.  They  are  joint  statements  of  fact  agreed  by  the  parties  and  laid  before 
the  court,    for  the  interpretation  of  a  document. 

3)  Hamp-Adama  v.  Hall  [1911]  2  K.  B.  942. 

*)  "Mesne  profits"  are  an  equivalent  for  rent,  payable  in  some  cases  where  no  agreement 
sufficient  to  support  a  true  rent  can  be  alleged  or  proved  to  exist, — frucPus. 

B)  "Hereditaments"  practically  means  immovables  and  jura  in  rebus  immobilibua. 
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and  "set  aside"  refer  to  much  less  common  proceedings,  derived  from  old  Chancery 
practice,  by  which  an  aggrieved  party  may  have  a  transaction  cancelled  or  re- 
modelled on  proving  that  it  was  vitiated  by  fraud,  duress,  or  similar  defects, 
or  may  have  the  terms  of  a  document  judicially  interpreted.] 

11.  Personal. 

3.  Where  "any  relief  is  sought  against  any  person  domiciled^)  or  ordinarily 
resident  within  the  jurisdiction"  {Ibid,,  [c]). 

4.  Where  "any  person  out  of  the  jurisdiction  is  a  necessary  or  proper  party 
to  an  action  properly  brought  against  some  other  person  duly  served  within  the 
jurisdiction"  (Ibid.,  [g]). 

[See,  as  to  the  hmits  which  the  court  is  inclined  to  place  on  this  broad  rule, 
the  case  of  The  Hagen  [1908]  P.  189.  Evidently  there  must  be  some  hmitation; 
otherwise  actions  would  be  brought  against  lumecessary  parties  in  order  to  bring 
in  foreign  defendants  who  could  not  be  otherwise  sued  here.  But  the  case  of  The 
Hagen  is  complicated  by  the  fact  that  proceedings  were  concurrently  going  on  in 
Germany  (of.  Law  Magazine,  Aug.,  1909,  p.  474).  WiUed  v.  Galiraith  [1893]  1  Q. 
B.  431,  577  estabUshes  the  general  principle  that  parties  must  not  be  Joined  for  the 
mere  piu^ose  of  bringing  the  clause  into  play.  See  also  an  even  stronger  case  in 
Pleskett  V.  Eddis  (1898)  79  L.  T.  136:  and  cf.  Sharpies  v.  Eason  [1911]  2  I.  R.  436. 
The  importance  of  absolute  candour  and  fuU  disclosure  by  the  plaintiff,  from  the 
earUest  stage  of  the  application,  cannot  be  too  much  insisted  on.] 

III.  Locus  Actus. 

5.  Where  "the  action  is  founded  on  any  breach  (or  alleged  breach)  within  the 
jurisdiction,  of  any  contract,  wherever  made,  which  according  to  the  terms  thereof 
ought  to  be  performed  within  the  jurisdiction  (unless  the  defendant  is  domiciled  or 
ordfinarily  resident  in  Scotland  or  Ireland)"  {Ibid.,  [e]). 

6.  Where  "any  injunction^)  is  sought  as  to  any  ihin^  to  be  done  mthin  the  juris- 
diction, or  any  nuisance  within  the  jurisdiction  is  sought  to  be  prevented  or  remo- 
ved, whether  damages  are  or  are  not  also  sought  in  respect  thereof"  {Ibid.,  [f]). 

[This  sweeps  in  many  cases  of  tort,  and  quasi-contract.  For,  although  it  must 
be  conceded  that  the  claim  for  the  injunction  must  be  bona  fide  3),  and  not  colour- 
able merely,  yet  in  all  cases  where  the  injury  is  continuous,  an  injunction  is  a 
natural  and  proper  remedy.  It  is  also  appropriate  for  the  enforcement  of  the  duties 
of  persons  in  a  fiduciary  position.  The  express  mention  of  nuisance*)  is  difficult 
to  understand.  Private  civil  actions  to  restrain  it  can  hardly  take  any  other  form  than 
that  of  actions  for  an  injunction,  and  public  proceedings  are  regulated  by  a  differ- 
ent set  of  rules.] 

IV.  Universal  Succession. 

7.  Where  "the  action  is  for  the  administration  ot  the  personal^)  estate  of 
any  deceased  person  who  at  the  time  of  his  death  was  domiciled')  within  the  juris- 
diction" {Ibid.,  [d]). 

V.  Universitas  Bonorum. 

8.  Or  for  "the  execution  (as  to  property  situate  within  the  jurisdiction)  of  the 
trusts  of  any  ivritten  instrument,  of  which  the  person  to  be  served  is  a  trustee,  which 
ought  to  be  executed  according  to  the  law  of  England"  {Ibid.  [d]). 

[This  does  not  apply  to  written  instruments  generally;  but  only  to  such  as 
create  the  pecuhar  duty  known  as  a  "trust",  which  is  neither  contract  nor  exactly 

1)  i.  e.  stricto  aensu.  In  British  law,  a  person  can  only  have  one  domicile;  and  it  is 
the  place  where  he  has  his  principal  eatabUshment  -^  with  a  strong  leaning  against  change, 
where  there  is  any  competition  of  establishments.  Thus  a  Manchester  banker  was  held 
not  to  acquire  a  Scottish  domicile  by  making  his  principal  private  home  there. 

2)  Interdict. 

»)  De  Bemales  v.  N.  7.  Herald.  [1893]  2  Q.  B.  97  (n.).  See  also  Watsonv.  Daily  Record 
[1907]  1  K.  B.  853  —  which  further  Umits  the  jurisdiction  and  shows  that  the  claim  must 
not  only  be  bond  fide,  but  such  as  would,  if  sustained,  induce  the  Court  to  grant  an  injunc- 
tion.   Alexander  v.  Valentine  (1908)  25  T.  L.  R.  29  shows  that  the  limitation  is  not  serious. 

*)  Interference  with  the  enjoyment  of  immovables,  falling  short  of  physical  intromission 
with  the  possession. 

6)  Since  1897,  administration  actions  are  no  longer  limited  to  personal  estate. 

*)   Vide  aivpra:  and  note  that  residence  is  here  insufficient. 


COMMENCEMENT  OF  ACTION.  .     45 

fideicommissum.  It  is  very  difficult  to  say  whether  the  English  courts  would  consider 
that  a  trust  could  be  created  by  a  document  not  plainly  referable  to  English  law : 
but  in  any  case  the  present  rule  is  restricted  expressly  to  trusts  which  "ought  to 
be  executed  according  to  the  law  of  England".  What  are  such  trusts?  Those  in 
which  the  trustees  (fideicommissarii)  or  the  bulk  of  themi)  are  English,  or  domi- 
ciled in  England?  or  those  in  which  the  property  is  English  immovables,  or  (per- 
haps) movables?  or  those  in  which  the  phraseology  points  to  an  intention  to  refer 
to  English  law?    The  answer  must  be  pronounced  to  be  quit*  uncertain.] 

Section  5  (relating  to  contract)  has  occasioned  much  dispute.  A  contract 
may  give  an  option  to  the  party  sued  to  perform  in  England:  this  is  not  a 
case  in  which  leave  can  be  given^).  A  contract  may  be  a  purely  negative  one ;  e.  g. 
not  to  dismiss  an  agent  until  the  expiration  of  a  certain  term :  —  this,  it  seems, 
may  be  a  contract  "to  be  performed  in  England"  by  the  principal  if  the  agent's 
employment  was  there^),  and  leave  can  be  given  accordingly  to  serve  the  prin- 
cipal with  a  writ  in  Spain  if  the  agent  complains  that  he  has  been  dismissed  in  breach 
of  the  contract.  The  tendency  is  at  the  moment  to  enlarge  the  jurisdiction.  It 
ought  also  to  be  observed  that  the  rules  allow  service  abroad  on  a  person  having 
an  English  domicile  or  even  residence.  This  does  not  enable  service  to  be  made 
abroad  on  persons  who  have  merely  contracted  to  accept  an  English  domicile  for 
purposes  of  the  main  contract.  For  they  cannot  confer  on  the  court  a  jurisdiction 
which  it  does  not  in  fact  possess*).  Somewhat  inconsistently,  an  agreement  to 
allow  service  on  an  agent  resident  in  England  to  be  valid,  has  been  held  to  validate 
such  service.  Lastly^),  leave  cannot  be  given,  in  these  cases  of  contract,  to  serve 
the  defendant  in  Scotland  or  Ireland. 

The  process  of  obtaining  leave  is  as  follows.  An  affidavit,  or  sworn  statement, 
duly  stamped  and  filed  at  the  court  offices,  must  be  prepared  stating  (1)  the  de- 
ponent's belief  that  the  plaintiff  has  a  good  cause  of  action,  (2)  the  place  where 
the  defendant  is  or  probably  may  be  found,  (3)  the  grounds  of  the  application  for 
leave  to  serve  him  abroad,  and  (4)  whether  or  not  he  is  a  British  subject,  (5) 
the  amount  in  dispute  and  (6)  the  facts  bringing  the  case  within  the  rule.  This 
wiU  be  left  with  the  court  officials;  and,  the  matter  being  informal,  the  judge's 
decision  wiU  be  communicated  to  the  solicitor  on  caUing  in  a  day  or  two.  Of  course 
an  appeal  can  be  made,  which  would  be  heard  in  court. 

The  writ  originally  issued  wUl  not  (unless  it  was  issued  by  leave)  be  allowed 
to  be  served  abroad:  but  a  fresh  "concurrent" 6)  writ,  dated  like  it,  will  be  issued 
for  that  purpose.  For  this  reason  it  is  more  usual  (unless  the  defendant  is  not  known 
to  be  abroad  at  the  time  of  issue)  to  make  a  single  application  to  the  judge,  (I) 
for  leave  to  issue  the  writ,  (II)  for  leave  to  serve  it  abroad.  The  whole  procedure 
originally  appUed  strictly  to  "Writs  of  Summons"  (including  counterclaims  and  third 
party  notices).  "Originating  summonses",  "originating  petitions",  and  "notices  of 
original  motion"  (or,  "originating  notices  of  motion")  could  not  be  served  abroad 
at  all.  This,  however,  has  been  altered  by  R.  S.  C.  Aug.  1909  (O.  II,  r.  8a) ;  and  any 
"summons,  order  or  notice"  can  now  be  so  served  (but  not  petitions).  This  rule 
was  interpreted  (e.  g.  by  Eady  and  Joyce,  JJ.  —  vide  An.  Pr.  1911  in  loc.)  with 
great  breadth,  and  was  not  regarded  as  restricted  to  the  eight  cases  above-men- 
tioned.   Since  an  originating  summons  may  ground  very  serious  consequences, 

^)  This  seems  to  be  the  test  of  whether  the  fiduciary  instrument  is  English  for  the  pur- 
poses of  taxation  on.  succession.  Westlake,  Priv.  Int.  Law,  Ed.  IV;  §  153,  116;  pp.  198,  137. 
Of.  CammeU  v.  Sewett  (1860)  3  H.  &  N.,  78. 

2)  Comber  v.  Leyland.  [1898]  A.  C.  624. 

')  Mutsenbecher  v.  Aseguradora  [1906]  1  K.  B.  254.  But  compare  Holland  v.  Bennett. 
[1902]  1  K.  B.  867,  in  which  leave  was  refused.  The  subject  is  discussed  shortly  by  the 
present  writer,  aptid  Law  Magazine  and  Beview,  Febr.  1906  p.  216.  The  only  substantial 
distinction  between  the  two  cases  is  that  in  the  latter  the  defendants  wrote  a  letter  of 
dismissal:  in  the  former  they  sent  an  agent  to  England  to  dismiss  the  plaintiff.  In  contracts 
c.  f.  i.  and  f.  o.  b.,  where  the  buyer  is  in  England,  the  place  of  performance  is  primd  facie  the  port 
of  shipment  {Crazier  v.  Auerbach  [1908]  2  K.  B.,  161). 

*J  Brit.  Waggon  Co.  v.  Cfrey  [1896]  1  Q.  B.  35,  Montgomery  v.  Liebenthal,  [1898]  1  Q.  B. 
487.    Cf.  the  Irish  case  Limerick  v.  Crampton  [1910]  2  I.  R.  416. 

B)  Leave  is  required  for  service  in  the  Colonies,  the  Channel  Islands,  etc.  which  are 
juridically  "abroad"  as  well  as  Scotland  end  Ireland. 

6)  Provision  has  been  made  (R.  S.  C.  July,  1911;  O.  6  (la,  2a)  for  the  issue  of  "con- 
current" originating  summonses. 
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this  constituted  a  grave  state  of  affairs.  In  An  Arbitration  between  Akt.  Boberts- 
fors  V.  Soc.  Anon,  des  Papeteries  de  L'Aa  ([1911]  2  K.  B.  727)  the  Court  of  appeal 
held  that  such  a  restriction  was  impHed.  The  rule  would  otherwise  seem  to  be 
ultra  vires,  assuming  for  the  Court  a  jurisdiction  which  only  the  Legislature 
could  give.  As  Lord  Coleridge  says.  Rule  8  A  of  Order  11  is  only  supplemental  to  but 
not  independent  of,  the  remainder  of  the  rules  contained  in  the  order.  Where 
the  local  law  does  not  allow  the  service  of  foreign  process,  and  also  in  cases 
where  the  defendant  is  a  foreigner  in  a  pohtically  foreign  country  (including,  no 
doubt,  protectorates)  "notice  ia  Ueu  of  service"  is  given  instead  of  service  of  the 
writ  itself.  There  is  no  difference  in  practical  effect,  except  where,  as  in  Russia, 
Germany,  Portugal,  Spain,  Belgium  and  Japan,  the  notice  is  served  through  the 
national  authorities.  We  have  said  that  service  must  be  personal.  But  in  extreme 
cases  "substituted  service"  may  be  allowed.  Any  means  which  are  likely  to  bring 
the  writ  to  the  defendant's  knowledge  may  be  adopted  for  this  purpose.  Advertise- 
ment is  one  common  method:  service  on  a  relative  or  a  business  representative 
may  also  be  adopted.  Postage  is  employed  sparingly,  and  seldom  as  the  sole  method. 
The  "notice  in  Meu  of  service"  above  referred  to  must  be  personally  served,  Uke  a 
writ:  here  again,  if  that  is  impracticable,  a  substitute,  e.g.  advertisement,  wiU 
be  directed.  To  obtain  leave  for  "substituted"  service,  the  applicant  must  show  that 
every  effort  has  been  made  to  serve  the  writ  or  notice  personally,  without  effect; 
and  that  the  proposed  steps  (which  it  must  clearly  specify)  are  likely  to  bring  it  to 
the  defendant's  notice.  If  the  reason  why  personal  service  could  not  be  effected  was 
not  a  mere  matter  of  practical  difficulty,  but  arose  from  the  fact  that  the  defen- 
dant was  not  in  England  at  aU,  substituted  service  cannot  be  ordered,  unless  the  de- 
fendant absconded  for  the  very  purpose  of  avoiding  service.  It  is  not  meant  to  confer 
jurisdiction  on  the  court  where  none  exists,  but  only  to  overcome  practical  obstales. 
Particular  methods  of  service  have  also  to  be  resorted  to  in  particular  cases. 
Thus  minors,  lunatics,  corporations,  limited  companies  and  firms  require  special 
treatment.  Regarding  English  limited  companies,  service  may  be  effected  by  leaving 
the  writ  at  their  registered  office,  (even  by  post)  i).  Foreign  companies  might  beserved, 
like  other  corporations,  by  serving  their  "head  officer,  [principal]  clerk,  secretary  or 
treasurer".  The  company  must,  to  enable  this  to  be  done,  in  some  way  be  "within  the 
jurisdiction",  and  it  is  not  enough  that  it  carries  on  business  there :  but  very  little 
in  the  way  of  an  office  wiU  suffice ;  thus  in  Dunlop  v.  Aktiengesdlschaft^)  sales  at 
a  stall  in  an  exhibition  during  nine  days  were  enough  to  ground  a  vahd  service, 
and  the  person  in  charge  of  the  stall  was  held  to  be  a  "head  officer".  On  the 
other  hand,  the  mere  keeping  of  a  company's  register  in  England,  and  the  transfer 
of  shares  there,  was  insufficient,  there  being  none  but  administrative  work  con- 
cerned 3).  Two  shipping  cases  show  very  clearly  the  subtlety  of  the  distinction. 
The  Cie.  Gle.  Transatlantique  was  successfully  served  in  London,  where  it  paid  the 
rent  of  an  office  where  its  agent  worked  on  commission  for  it  and  for  two  other 
companies.  The  Sooiete  John  Cockerill  was  unsuccessfully  served  there,  where  it  had 
its  name  on  the  door  of  an  office  of  a  firm  who  acted  as  agents  for  it  and  others, 
and  who  paid  their  own  rent*).  The  manager  of  such  a  firm  was  in  no  sense  the 
foreign  firm's  officer.  The  present  writer's  opinion,  for  what  it  is  worth,  is 
that  the  distinction  is  unsubstantial  and  the  former  case  wrong.  It  is  a  con- 
clusive decision,  but  of  course  only  in  cases  where  the  facts  are  substantially  the 
same.    It  was  followed,  however,  in  the  Saccharine  Corporation  Gase^)  [1911]  2 

1)  25  and  26  Vic,  c.  89,  §  62. 

2)  [1902]  1  K.  B.  342. 

S)  Badcock  v.  Cvmberland,  [1893]  1  Ch.  362. 

*)  The  Bourgogne,  [1899],  A.  C.  431.    The  Princess  Clementine  [1897]  P.  18. 

^)  A  strong  feature  in  this  case  was  that  the  defendants  regularly  sent  some  of 
their  goods  to  he  stored  at  their  London  agents'  office  (though  the  agent  paid  the  rent). 
Even  so.  Lord  Justice  V.  Williams  had  "very  great  doubt  whether  they  was  sufficient  evidence 
to  establish  the  fact  that  the  defendants  do  carry  on  their  business  at  the  premises"  in 
London.  He  added  that  "the  place  in  this  country  where  the  foreign  corporation  carry  on 
their  business,  must  not  only  be  a  fixed  place,  but  must  also'  be  the  place  of  the  foreign 
corporation  in  the  sense  that  it  has  a  right  to  be  there."  On  the  other  hand.  Lord  Justice 
Moulton  thought  that  "that  was  a  very  strong  case  indeed".  Lord  Justice  Farwell  also  thought 
it  a  clear  case.  The  Act  of  1908  was  not  referred  to,  and  the  opinions  of  Lords  Justices 
Moulton  and  Farwell  appear  to  assume  that  it  is  enough  to  show  that  a  corporation  carries 
on  business  within  the  jurisdiction  to  enable  it  to  be  served  there.    That  is  certainly  not  the 
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K.  B.  516  C.  A.)  in  which  the  majority  of  the  court  appear  to  identify  "resi- 
dence" in  the  case  of  a  corporation  with  "carrying  on  business".  In  future  there 
will  be  less  difficulty  on  the  subject.  For,  if  a  foreign  company  "has  a  place  of 
bvsiness"  within  the  United  Kingdom,  it  is  bound  by  8  Edw.  VII  c.  69,  §  274 
to  register  the  address  (which  need  not  be  in  the  same  part  of  the  U.  K.  as 
that  in  which  it  carries  on  it  business)  of  a  person  authorised  to  accept  service 
of  process:  and  service  on  such  person  (even  by  post)  is  vaUd  and  sufficient.^) 
It  should  be  remarked  that,  in  accordance  with  general  English  principles,  if 
once  the  personal  jurisdiction  is  thus  established,  it  will  be  immaterial  that  the 
cause  of  action  had  no  special  connection  with  the  place  where  business  is  so  carried 
on,  or  with  the  class  of  business  carried  on  there  2);  and  this  is  so  even  when  service 
is  effected  under  the  Act  of  1908.  The  position  of  foreign  associations  which  are 
neither  incorporated  companies  nor  firms  is  somewhat  uncertain.  But  they  would 
probably  be  assimilated  to  foreign  firms.  Firms  (unincorporated)  are  in  English 
law  nothing  but  the  individuals  who  compose  them;  yet  the  partners  may,  if  the 
plaintiff  chooses,  and  the  firm  carries  on  business  in  England  3)  be  sued  in  the 
firm's  name;  and  then  service  may  be  effected  in  England  (1)  on  any  partner  — 
there  is  nothing  to  exclude  the  case  of  a  "hmited  partner"  under  the  Act  of  1907  — 
(wherever  he  may  be,  in  England)  —  or  (2)  on  any  person  then  having  the  control 
or  management  of  the  business  at  its  principal  seat  in  England.  In  the  second 
case,  notice  must  be  given  at  the  time  of  service  that  the  person  served  is  served 
as  a  manager,  or  as  a  manager  and  partner.  In  both  cases,  the  service  binds  any 
partners  who  may  be  abroad  (but  only  as  to  their  English  assets).  So  that,  if  all 
the  partners  were  abroad,  and  service  effected  on  a  mere  manager,  it^would  seem 
that  the  service  would  still  be  valid,  though  none  of  them  could  possibly  have 
been  served  individually  3).  Much  the  same  rules  apply  as  in  the  case  of  companies 
with  regard  to  what  is  "carrying  on  business".  It  is  not  "carrying  on  business" 
to  employ  an  agent  in  England  to  collect  orders,  with  no  power  of  accepting  or 
rejecting  them,  even  if  the  firm's  name  is  on  his  office  door.  Nor  is  it  within  the 
rule,  if  a  firm  sends  over  responsible  agents  to  purchase,  without  having  an  office*). 
Nor  if  it  sends  over  an  agent  to  supply  it  with  the  means  of  doing  business, 
even  if  he  has  an  office  5).  But  where  the  financial  business  of  a  company  is 
conducted  in  England,  and  its  operations  abroad,  it  can  be  served  at  its  Eng- 
lish office®). 

Lastly,  it  must  be  noted  that  it  is  permissible  to  sue  a  single  person  carrying 
on  business  alone  under  a  fancy  title  or  an  assumed  name,  in  that  title  or  name. 
Then  the  rules  as  to  service  on  firms  will  apply:  but  only  "as  far  as  possible"  and 
if  he  is  a  foreigner  abroad,  service  on  his  manager  will  not  affect  him''). 

A  writ  for  the  recovery  of  land  may  be  served  by  nailing  it  on  the  door  of  a 
building  on  it,  or  other  conspicuous  place,  when  service  cannot  otherwise  be 
effected:  and  a  writ  in  an  Admiralty  action  in  rem,  by  naihng  it  on  the  main 
mast  for  a  short  time  and  replacing  it  by  a  copy:  (or  by  serving  the  person  in  charge 
in  the  case  of  cargo). 

law,  according  to  the  previous  cases:  and  the  act  of  1908  has  made  no  difference  in  that 
respect.  The  company  must  "be  at  home"  here,  as  well  as  carrying  on  business  here. 
A  private  person  cannot  be  served  in  England  merely  because  he  carries  on  business  there: 
why  should  a  corporation  be  treated  differently? 

1)  Note,  however,  that  the  company  must  "have"  a  place  of  business  in  the  reahn,  and 
that  it  is  doubtful  exactly  what  this  covers  (though  it  expressly  includes  a  share  transfer 
office).  In  the  Princess  Olem,entine  the  ground  of  the  decision  was  that  the  place  of  business 
was  not  that  of  the  company,  but  of  independent  persons  who  incidentally  did  business 
for  it.  Again,  the  "company",  to  come  under  the  rule  of  the  Statute,  must  be  "incorporated" 
abroad.  Does  this  include  bodies  which  are  incorporated  by  custom  and  under  no  special 
legislative  provision? 

2)  Hoggin  v.  Comptoir,   (1889)   23  Q.  B.  D.  519. 

3)  Dobson  V.  Feati,  [1901]  2  Q.  B.  92.    Orant  v.  Anderson  [1892]  1  Q.  B.  108. 
*)  Singleton  v.  Roberts  (1894)  70  L.  T.  687. 

*)  Allison  v.  Independent  Press  Gable  etc.  (1911)  28  T.  L.  R.  128,  where  the  agent  sup- 
plied it  with  news. 

8)  Actiesselskabet  D.  S.  Hercules  v.  Grand  Trunk  Pacific  [1912]  1  K.  B.  222. 

')  St.  Gobain  v.  Hoyermann's  Agency  [1893]  2  Q.  B.  96.  See  generally  as  to  firms, 
Worcester  Bank  v.  Firbank,  [1894]  1  Q.  B.  784.  West.  Nat.  Bk.  v.  Perez,  [1891]  1  Q.  B.  314. 
InAigo  Co.  v.  OgUvy,  [1891]  2  Ch.  39. 
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The  writ,  usually,  filled  up  on  a  printed  form  and  running  in  the  sovereign's 
name,  shortly  informs  the  defendant  (whose  name,  address  and  occupation  must 
appear  on  its  face)  of  the  necessity  for  "entering  an  appearance",  in  the  action:  and 
it  contains  indorsements  (1)  of  the  kind  of  claim  that  is  made  and  its  amount  (2) 
of  the  addresses  of  the  plaintiff  and  his  solicitors.  The  intimation  of  the  nature 
of  the  claim  is  here  made  very  succinct;  for  it  will  generally  have  to  be  expanded, 
defined  and  particularized  in  the  pleadings,  which  may  indeed  raise  quite  a  different 
case  in  the  end.  The  persons  who  are  to  be  parties  to  the  action  must  be  carefully 
settled,  for  leave  will  have  to  be  obtained  if  it  is  desired  to  bring  in  fresh  ones  after 
the  writ  is  once  sealed.  The  question  of  parties  is  one  of  some  intricacy :  and  a  question 
further  arises  as  to  the  joinder  of  different  claims  against  the  same  party.  Fluctua- 
ting views  are  entertained  regarding  the  latter  point. 

At  one  time,  not  long  after  the  passage  of  the  Judicature  Act  ( 1873),  there  was  some 
inclination  to  allow  joinder  freely,  under  the  impression  that  the  policy  of  the  act 
was  to  abolish  technicalities  and  to  enable  all  controversies  between  the  parties  to  be 
decided  in  one  suit.  The  provision  whereby  separate  trials  may  be  ordered  of  separate 
questions  ("issues")  appeared  sufficient  to  prevent  any  awkwardness  arising.  But 
during  the  last  twelve  or  fourteen  years  the  tendency  has  been  decidedly  to  discourage 
any  wide  extension  of  the  practice  of  joining  different  claims.  So  far  as  the  claims  of 
one  person  against  others  are  concerned,  the  liberty  to  bring  them  all  forward  in 
one  action  is  still  permitted  by  the  language  of  the  rules,  but  is  in  practice  not 
allowed  unless  they  are  in  some  way  connected^).  And  so  far  as  the  claims  of 
different  persons  are  concerned,  it  is  still  less  easy  to  unite  them  in  one  action, 
because  it  has  been  expressly  provided  in  this  case  that  there  must  be  some 
common  element. 

Where  there  is  no  connection  whatever  between  the  claims,  any  defendant  who 
objected  would,  on  making  prompt  application,  have  his  name  struck  out  by  the 
court,  or  at  any  rate  have  separate  trials  ordered.  When  different  persons  are 
making  different  claims,  there  must  be  some  connection  in  the  facts,  in  order  that 
they  may  join  in  one  action;  although  it  is  no  longer  necessary  that  their  cause  of 
action  should  be  actually  one  and  the  same.  The  claims  must  arise  out  of  the 
same  transaction,  and  raise  common  questions.  We  may  indicate  what  is  meant 
best  by  examples.  In  The  Universities  of  Oxford  and  Cambridge  v.  G.  Gill  &  Sons. 
[1899]  1  Ch.  55,  the  defendants  were  alleged  to  have  pubhshed  a  book  which  in- 
fringed the  exclusive  (but  not  joint)  rights  of  each  university.  The  two  universities 
were  allowed  to  sue  in  concert.  So  in  Ellis  v.  Duke  of  Bedford  [1901]  A.  C.  1,  persons 
who  claimed  certain  market  rights,  each  for  himself,  against  the  lord  of  the  manor,  were 
permitted  to  join  in  one  action.  And  in  Walters  v.  Green  ([1899]  2  Ch.  696),  on  the 
occasion  of  a  trade  dispute,  where  different  "trade  unions"  and  different  employers 
were  involved,  various  employers  were  allowed  to  join  in  an  action  for  damages 
caused  by  the  alleged  improper  acts  committed  in  concert  by  the  union  officials, 
some  of  the  acts  being  actually  committed  by  some  of  the  defendants,  others  by 
all  of  them,  some  being  to  the  prejudice  of  some  of  the  plaintiffs,  others  to  the 
prejudice  of  all. 

Yet  in  StroudY.  Lawson  (ibid.  [1898]  2  Q.  B.  44),  it  was  alleged  that  a  dividend  had 
been  improperly  paid  by  directors  of  a  company:  one  shareholder  sued  them  for 
damages  as  on  a  fraudulent  act,  for  deceiving  him  as  to  the  wealth  of  the  company, 
and  he  attempted  (in  effect)  to  join  the  general  body  of  shareholders  in  a 
further  claim  for  a  declaration  that  the  dividend  hed  been  illegally  declared  and 
should  be  repaid. 

This  was  not  permitted:  the  fraud  on  him  in  inducing  him  to  take  shares  on 
the  strength  of  a  good  dividend  was  too  far  remote  from  his  right  as  a  shareholder 
to  question  the  propriety  of  its  payment. 

In  one  sense  the  claim  for  damages  on  fraud  arose  out  of  the  same  "transaction" 
as  the  claim  for  the  replacement  of  the  dividend  —  namely,  its  assumed  improper 
payment.  But  in  order  to  support  the  charge  of  fraud  the  plaintiff  had  to  allege 
the  further  fact  (which  had  no  bearing  on  the  question  of  replacement)  that  it  had 
been  represented  to  him  that  the  dividend  had  been  properly  declared  and  paid.  The 


1)  It  should  be  noted,  however,  that  claims  for  the  recovery  of  land  (including  of  course 
buildings)  can  only  by  joined  (except  by  leave)  with  claims  for  rent,  or  the  like,  or  else  for  dam- 
ages for  breach  of  contract  relating  to  the  land,  or  for  injury  done  to  it. 
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causes  of  action  were  therfere  not  only  distinct,  but  had  no  common  element  of 
commanding  importance.  The  transactions  out  of  which  they  arose  were  in  the 
one  case  the  declaration  of  a  dividend,  in  the  other,  the  making  of  representations 
as  to  its  declaration. 

We  may  refer  to  the  recent  case  of  Gomp.  8ansinena  d>c.  v.  Houlder  Bros.  Ltd. 
([1910]  2  K.B.  354),  where  exporters  were  allowed  to  claim  damages  for  injury  to 
goods  in  one  action  alternatively  against  (1)  the  firm  which  had  contracted  to  carry 
their  goods  by  sea,  and  (2)  the  fom  which  by  arrangement  actually  carried  the 
goods  and  whose  agent  signed  bills  of  lading  for  them. 

Passing  now  from  the  question  of  joining  claims,  and  taking  each  claim  separa- 
tely, it  is  of  course  permissible  and  proper  for  joint  claimants  to  sue  together,  and 
for  persons  jointly  liable  to  be  sued  together.  It  is  likewise  permissible,  the  cause 
of  action  being  one  and  the  same,  for  persons  to  sue  and  be  sued  in  the  alternative, 
where  it  may  not  be  certain  which  is  the  person  reaUy  bound  or  entitled.  E.  g.,  a 
van-driver  negligently  injures  Sempronius.  Uncertain  as  to  whether  Titius  or  Maevius 
is  his  employer,  Sempronius  may  sue  them  both  "in  the  alternative".  Finally, 
defendants  may  be  joined  as  alternatively  liable,  even  in  cases  where  the  cause 
of  action  would  not  strictly  be  identical.  Sempronius'  door  is  broken  in:  uncer- 
tain whether  Titius  or  Maevius  did  the  damage,  be  may  sue  them  in  the  alter- 
native i). 

"Representative"  actions  may  be  allowed  to  be  brought  or  against  one  or 
more  individuals  of  a  class  all  the  members  of  which  have  the  same  (but  not  similar^) 
interests. 

In  chancery  cases,  more  latitude  is  practically  allowed.   Chancery  is  accustomed 

to  go  widely  into  aU  the  ramifications  of  transactions ;  and  a  chancery  action  cannot 

proceed  unless  all  interested  persons  are  made  parties  to  the  suit.  Thus  in  a  patent 

action,  all  persons  interested  in  the  patent  in  any  way  (e.  g.,  for  a  limited  time) 

are  necessary  3)  and  proper  parties.   The  same  is  true  of  admiralty.   Claims  of  aU  kinds 

may  be  freely  joined  against  the  res. 

*  * 

* 

There  are  certain  cases  in  which  the  action  must  be  brought  in  the  Chancery 
Division :  in  that  event  it  will  be  assigned  when  the  writ  is  sealed  to  one  of  the  six 
chancery  judges,  and  interlocutory  proceedings  in  the  course  of  it  wUl  always  take 
place  before  one  of  his  own  Masters.  There  are  so  many  interlocutory  matters 
occurring  in  a  Chancery  suit  (e.  g.  in  the  administration  of  a  minor's  property) 
that  this  course  is  necessary.  In  the  king's  bench,  there  are  some  half-dozen 
Masters  who  sit  in  rotation  for  all  such  business  indiscriminately. 

These  proceedings  assigned  to  chancery  exclusively  are  not  generally  of  much 
commercial  interest:  however,  it  should  be  noted  that  they  include  the  winding 
up  of  partnerships  and  the  taking  of  accounts  between  partners;  also  suits  relating 
to  mortgages,  and  property  subject  to  hypothecary  charges.  (Note,  that  this  does 
not  apply  to  pledges,  where  the  possession  passes  —  which  was  always  considered  a 
proper  subject  for  the  common  law.)  The  administration  of  the  succession  to  a  deceas- 
ed person,  or  of  property  affected  (by  succession  or  inter  vivos)  with  a  "trust",  or 
of  the  property  and  wardship  of  a  minor,  is  also  exclusively  assigned  to  chancery. 
So  are  also  suits  for  partition  or  sale  of  immoveables.  A  chancery  suit  may  involve 
the  supervision  from  year  to  year  of  a  great  estate,  and  may  be  prolonged  almost 
indefinitely.  On  the  other  hand,  it  may  (as  in  the  case  of  a  suit  to  foreclose  a  mort- 
gage) be  almost  as  summary  as  a  common  law  case.  It  will  be  observed  that  the 
Chancery  Division  has  no  longer  an  exclusive  jurisdiction  to  grant  injunctions.  As 
a  matter  of  fact,  however,  wherever  an  injunction  is  the  main  object  of  proceedings, 
chancery  is  always  resorted  to.  In  the  common  law,  injunctions  are  usually  ancillary 
only.  Thus,  if  a  neighbouring  proprietor  begins  to  undermine  one's  waU,  or  is  seUing 
goods  in  infringement  of  one's  trade-mark,  the  main  object  is  to  stop  him,  and  a 
chancery  action,  asking  for  an  injunction,  wiU  be  the  method.  If  the  question  is 
not  raised  in  so  acute  a  form,  a  common-law  action  for  damages  is  more  usual; 
the  plaintiff  may  incidentally  ask  that  the  defendant  be  restrained  by  injunction 
from  repeating  the  act  complained  of  —  but  the  main  object  is  to  get  redress  for 

1)  Bennetts  v.   Mcllwraith  [1896]  2  Q.  B.  464. 

2)  SaU  and  Fraser  v.  Knight  SS.  Co.  [1910]  2  K.  B.   1021. 

3)  See  however  Warwick  Tyre  Co.  v.  New  Motor  Co.  [1910].     Ch.  248. 

B  4 


50  PROCEDURE. 

what  has  akeady  been  done.  Again,  patent  and  copyright  cases  are  not  ex- 
clusively assigned  to  Chancery.  The  desirabihty  of  having  an  immediate  injunction, 
and  the  consequent  famiharity  of  the  patent  lawyers  with  the  chancery  practice, 
has  led  to  a  practically  exclusive  jiudsdiction  in  chancery  in  such  matters.  Lastly 
the  exceedingly  important  proceedings  relating  to  limited  companies,  e.  g.  winding- 
up,  are  appropriated  to  the  Chancery  Division. 

Even  if  a  case  is  properly  brought  in  one  division,  it  may  be  transferred  by  a 
judge  or  master  in  that  division  (with  the  consent  of  the  president  of  another  division) 
to  the  latter  division.  This  may  be  done  either  because  it  is  a  more  suitable  case  for 
that  division,  or  because  it  is  connected  with  some  case  already  proceeding  there, 
or  for  any  other  reason  (see,  for  a  case  in  which  the  Chancery  Division  refused  to 
transfer  to  the  Queen's  Bench  Division  an  action  for  the  cancellation  of  even  such 
commercial  documents  as  bills  of  exchange,  Collyer-Bristowe  v.  Leslie:  Law  Times 
Newspaper,  Pebr.  9.  1897,  p.  343).    It  is  not  a  power  that  is  very  much  used. 

And  a  chancery  judge,  in  whose  court  an  administration  or  liquidation  is  proceed- 
ing, may  always  attract  to  himself  any  proceedings  relative  to  the  subject-matter. 
So,  a  plaintiff  who  is  suing  a  limited  company  for  £500,  the  price  of  goods  sold, 
in  the  K.  B.  D.,  may  find  the  company  liquidated,  and  the  action  transferred  to 
the  Uquidating  judge,  who  wiU  decide  his  case  without  a  jury. 

The  Admiralty  Division,  on  the  other  hand,  is  a  very  frequent  alternative  to 
the  K.  B.  D.  in  commercial  cases.  It  is  a  necessary  alternative  where  the  plaintiff 
wishes  to  resort  to  the  Admiralty  practice  of  proceeding  in  rem  against  the  ship 
or  cargo  concerned.  But  its  jurisdiction  (except  as  regards  delicts  on  the  "high 
seas")  is  purely  statutory,  and  must  therefore  be  Umited  by  the  exact  words 
of  the  statutes.  These  are  set  out  in  Part  XX.  As  wiU  be  seen,  they  are  not 
very  clearly  distinguished  from  each  other.  It  is  quite  admitted  that  their  joint 
effect  is  to  confer  admiralty  jurisdiction  in  cases  of: 

1.  Disputes  as  to  the  ownership  or  possession  of  ships. 

2.  Mortgages  of  ships. 

3.  Damage  done  by^)  or  to  a  ship. 

4.  Wages  of  crew  and  disbursements  by  master. 

5.  Necessaries  supphed  to  a  ship  away  from  her  own  port. 

6.  Salvage. 

7.  Towage:  —  provided  that  the  case  is  one  for  an  English  court  at  all. 
But  great  difficulty  is  caused  by  a  section  of  the  Admiralty  Court  Act  of  1861 

which  confers  a  jurisdiction  which  in  terms  is  wide  enough  to  include  all  disputes 
on  bills  of  lading.  It  is  sometimes  asserted  that  it  covers  only  cases  of  damage 
to  goods  —  but  a  careful  reading  of  the  section  will  show  that  that  is  not  so :  — 

"6.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  of  the 
owner  or  consignee  or  assignee  of  any  biU  of  lading  of  goods  carried  into  any  port 
of  England  or  Wales  in  any  ship  for  damage  done  to  the  goods  ...  by  the  negligence 
or  misconduct  of,  or  FOR  [not  "by"]  any  breach  of  duty  or  breach  of  contract  on 
the  part  of,  the  owner,  master  or  crew"  —  unless  some  owner  is  domiciled  in  England 
or  Wales.  It  has  been  held  that  this  section  confers  jurisdiction  when  the  goods  are 
delivered  undamaged  but  short,  and  therefore  were  never  (so  far  as  the  "damaged" 
part  is  concerned)  "carried  into  England" 2). 

In  admiralty  the  rule  was  formerly  applied  in  cases  of  collision,  where  both 
parties  are  to  blame,  that  (unless  one  had  notice  of  the  other's  negligence,  and 
could  have  avoided  its  consequences)  the  total  damage  must  be  divided  equally. 
Singular  questions  arose  under  this  rule  when  a  tug  or  tow  collided  with  a  third 
vessel:  or  when  the  result  of  a  collision  was  to  drive  one  vessel  upon  another 3), 
or  to  damage  cargo  on  board  of  one  of  the  colUding  vessels.  In  the  latter  case, 
the  innocent  cargo-owner  could  only  recover  half  his  damages  from  each  ship*). 
But  the  rule  is,  in  accordance  with  the  Convention  of  Brussels,  abolished  by  the 
statute  1  &  2  Geo.  V.  c.  57,  s.  1  (1),  which  provides  that  the  judge  is  to  apportion 

1)  I.  e.,  by  the  ship  as  an  instrument,  and  therefore,  practically,  by  collision.  The  clause 
does  not  cover  damage  by  the  ship's  tackle  to  things  (though  possibly  to  persons)  on  board. 
Tlie  Beta  (1867),  L.  R.  2  P.  C.  447.     The  Victoria,  (1887)  12  P.  D.   105. 

2)  The  Danzig,  (1863)  B.  &L.  102. 

»)  The  Frankland  [1901]  P.  161.  The  Englishman  and  the  Australia,  [1894]  P.  239.  The 
Morgengry,  [1900]  P.  1. 

*)  The  Milan    (1861)  Lush.  388. 
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the  damage  according  to  the  degree  of  blame:  —  a  duty  which  the  courts  do 
not  altogether  welcome  (see  The  Rosalia  [1912]  P.  113  —  "the  principle  which 
has  come  upon  us  like  a  sudden  blow"). 

•  "I'iniitation"  actions,  for  the  limitation  of  an  owner's  liabihty,  are  also  brought 
in  the  Admiralty  Division.  It  has  been  decided  by  the  House  of  Lords  (March  1908) 
that  charterers,  as  well  as  full  owners,  are  entitled  to  the  benefit  of  the  statutory 
umitation  (£8  per  ton  —  £15  when  personal  injury  claims  are  concerned^). 

•  A  J  ^^^^^^  tlie  assumption  of  jurisdiction,  the  principles  are  somewhat  different 
m  Adnuralty  from  those  noted  on  p.  41  supra.  It  may  be  well  to  go  through  them 
for  the  various  classes  of  cases  seriatim. 

1.  Disputes  as  to  ownership  avd  -possession  of  vessels.  The  court  is  reluctant 
to  entertain  these  cases  when  the  ship  is  foreign.  Especially  is  this  the  case,  if  the 
representative  of  the  flag  (to  whom  notice  must  be  given  of  the  suit)  objects. 
If  the  owners  and  claimants  were  domiciled  in  England,  jurisdiction  might  not 
miprobably  be  assumed:  but  the  usual  cases  of  its  assumption  are  to  give  effect 
to  some  judgment  of  the  courts  of  the  flagS).  The  court  wiU  dechne,  unless  perhaps 
all  parties  consent,  to  decide  who  is  entitled  to  a  ship  by  foreign  law  3). 

The  same  principles  would  presumably  apply  to  mortgage  claims. 

2.^  Bottomry  Bonds.  According  to  Judge  Lushington,  these  bonds  are  valid 
oy  a  "general  law  maritime",  and  enforceable  in  England  (or  anywhere)  indepen- 
dently of  the  legislation  of  any  particular  country.  Dr.  Westlake  energetically 
combats  any  such  doctrine.  But  the  practical  result  appears  to  be  that  such  bonds 
wiU  be  enforced  by  the  English  court,  which  will,  however,  apply  its  own  rules  to 
them  whether  under  the  style  of  "the  general  law  maritime"  or  not.  In  The  Gaetano 
and  Maria,  however  ((1882)  L.  R.  7  Prob.  137),  a  judgment  of  Judge  PhiUimore's, 
concurring  in  Lushington's  view,  was  reversed  by  a  court  of  appeal  whose  judgment 
was  dehvered  by  an  eminent  chancery  lawyer  and  by  Lord  Justice  Brett,  who  was 
always  opposed  to  the  recognition  of  the  peculiar  principles  and  procedure  of  Ad- 
miralty. Williams  and  Bruce*)  are  probably  justified  in  thinkmg  that  the  case 
just  cited  will  only  be  followed  where  the  facts  are  precisely  similar,  i.  e.  where 
the  contest  is  between  two  persons  who  are  bound  by  impUed  agreement  to  accept 
the  law  of  the  flag.  That  an  action  on  such  a  bond  will  be  entertained  (on 
whatever  principles  it  will  be  decided)  is  beyond  doubt. 

3.  Delict  on  the  High^)  Seas.  This  is  an  infrequent  cause  of  action,  except  in 
the  case  of  collisions,  and  will  be  best  treated  in  connection  with  that  subject.  But 
it  is  quite  a  competent  and  proper  subject  of  admiralty  jurisdiction «),  and  applies 
to  foreign  vessels'). 

_  4.  Collision.  If  not  on  the  high  seas*),  this  is  the  subject  of  a  merely  statutory 
jurisdiction:  but  whether  so  or  not,  it  appMes  to  foreign  vessels.  In  The  Mali  Ivo^) 
(the  head-note  of  which  does  not  represent  the  decision),  a  claim  by  Norwegians 
against  Austrians  in  respect  of  a  collision  in  Ottoman  waters,  in  which  a  Turkish 
tug  was  involved,  was  entertained.  That  collision  was  on  the  "high  seas".  In  The 
Ida^),  the  court  declined  jurisdiction  over  a  ship  which  had  collided  at  Ibraila. 
In  the  following  year  (1861)  the  Act  was  passed  conferring  on  the  Court  a  general 
jurisdiction  over  cases  of  "damage  done  to  or  by  a  ship"  in  very  wide  terms,  so 
that  in  1862,  in  The  Diana^°),  the  same  judge  (Lushington)  felt  at  liberty  to  assume 
jurisdiction  over  a  ship  which  had  coUided  in  the  N.  Holland  Canal:  and  in  The 

1)  The  Steam  Hopper  No.  66,  [1908]  A.  C.  126.  While  this  case  was  pending  (it  had 
been  unanimously  decided  otherwise  in  the  Court  of  Appeal),  statutory  recognition  was  given 
to  the  same  principle  as  the  Lords  adopted:  6  Edw.  VII,  C.  48  §  71.  The  Seacombe  [1912] 
P.  21:  affd.  in  H.  L.,  W.  N.  213. 

«)  The  See  Renter.  (1811)  Dod.  22.  The  Evangelistria.  (1876)  2  P.  D.  241  (note).  The 
court  however  has  probably  power  to  make  a  foreign  admiralty  judgment  executory  —  a 
very  unusual  power.     See  The  Mecca.  (1879)  5  P.  D.  28. 

3)  The  Johan  and  Siegmund.  (1818)  Edw.  Adm.  242. 

*)  Admiralty,  page  66. 

S)  In  this  sense  of  the  term,  the  high  seas  may  be  within  foreign  territory.  It  means 
all  tidal  waters. 

«)  See  actions  for  assault  such  as  The  Lov)ther  Castle.  (1825)  1  Hag.  Adm.  385. 

')  The  Johan  Frederick.    (1839)  1  W.  Rob.  35. 

8)  (1869)  L.  E.  2  Adm.  and  Ecc.  356. 

9)  (1860)  Lush.  9. 
i«)  (1862)  Ibid.  539. 
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Halley^)  (1868)  the  same  course  was  taken  respecting  a  collision  in  the  Scheldt. 
English  owners  were  concerned  in  these  latter  cases,  but  in  The  Mali  Ivo,  Judge 
PhflUmore  expressly  says  that  "that  circumstance  does  not  affect  the  power  of  the 
Court  to  entertain  the  suit"  (though  its  absence  may  be  a  ground  for  its  declin- 
ing to  do  so). 

Note  the  provisions  of  the  Mail  Ships  Acts  1891  and  1902,  by  which  conventions 
can  be  made  for  their  exemption  from  arrest.   It  is  believed  that  no  conventions  exist. 

5.  Salvage.  Here  the  claim  will  be  entertained  if  the  salvage  service  was  rendered 
in  British  waters  or  on  the  high  seas:  not  if  in  foreign  non-tidal  waters. 

6.  Life  Salvage.  This  is  a  modem  statutory  invention,  and  does  not  apply  to 
services  rendered  to  a  foreign  vessel  outside  British  waters  (i.  e.  British  tidal  waters?). 
It  may  be  made  by  convention  to  apply  reciprocally  to  foreign  ships,  and  has  been 
so  made  applicable  to  Prussian  vessels  2). 

7.  Towage.  These  claims  apply  to  foreign  ships,  whether  the  towage  was  on 
the  high  seas  or  in  British  waters. 

8.  Necessaries.  The  very  essence  of  this  claim  imports  a  foreign  element.  The 
jurisdiction  was  successfully  attacked  by  the  common  lawyers,  and  has  only  been 
restored  by  recent  statutes.  Stat.  3  &  4  Vict.  c.  65.  §  6  confers  the  jurisdiction  in  all 
cases  where  the  vessel  was  foreign  and  was  in  British  waters  or  on  the  high  seas 
when  the  necessaries  were  suppUed.  Colonial  ships  are  not  "foreign"  for  most  maritime 
purposes:  nor  are  colonial  waters  "foreign".  In  The  India^),  a  Uruguayan  ship  was 
not  hable  to  process  for  necessaries  supplied  at  Malaga.  But  a  foreign  port  may  be 
on  the  high  seas*).  §  5  of  the  same  act  confers  a  similar  jurisdiction  over  "any  ship" 
which  is  supphed  with  necessaries  away  from  her  fort  of  registry.  The  manifest 
absurdity  of  reading  §  5  in  so  wide  a  sense  as  to  make  §  6  unnecessary  led  Judge 
Lushington  to  limit  it  to  British  and  colonial  ships.  In  The  Mecca,  Halsbury  L.  C. 
and  Lords  Justices  Smith  and  Lindley  purported  to  put  the  widest  construction  on 
§  5,  and  to  overrule  the  case  of  The  India.  Williams  and  Bruce  consider  it  better  to 
distinguish  the  two  cases  on  the  ground  that  §  6  really  applied  to  the  case  of  The 
Mecca,  open  ports  such  as  Algiers,  Alexandria  and  Port  Said  being  found  as  a  fact 
to  be  "on  the  high  seas". 

9.  Wages.  This  has  always  been  a  subject  which  the  common  law  has  permitted 
the  admiralty  to  retain  in  undisputed  possession.  But  it  did  not  extend  to  the 
master's  salary.  A  general  jurisdiction  (including  master's  wages)  is  conferred  by 
statute,  and  it  includes,  in  the  case  of  foreign  sailors  improperly  discharged,'; an 
allowance  to  enable  them  to  return  home.  The  claim  extends  to  foreign  vessels  and 
to  wages  wherever  earned :  but  notice  is  given  to  the  national  consul,  and  the  court 
may  decline  jurisdiction  if  that  is  his  wish,  or  even  if  he  is  neutral  in  the  matter.  "If 
he  merely  protested  without  giving  any  reasons,  the  Court  would  probably  proceed 
with  the  suit" 5).  Especially  would  this  be  so  if  the  crew  were  left  in  England 
destitute^). 

10.  Bills  of  lading  and  charter-parties.  Here,  the  condition  of  jurisdiction  is 
expressly  laid  down  that  the  goods  in  respect  of  which  breach  of  the  contract  is 
alleged  must  be  "carried  into"  England  or  Wales. 

For  the  details  of  Admiralty  practice,  see  Part  XV  infrd. 

V,  Appearance. 

The  first  step  in  the  progress  of  an  action  commenced  by  writ,  after  the  defendant 
has  been  duly  served,  is  for  him  to  "enter  an  appearance"  by  delivering  a  memorandum 
at  the  court  office  and  obtaining  a  sealed  dupUcate.  This  is  a  mere  formality, 
but  it  has  the  advantage  of  putting  the  name  of  the  defendant's  solicitors  (if  he 
employs  any)  "on  the  record".  At  the  addresses  thus  put  on  record  on  the  writ 
and  on  the  entry  of  appearance  (which  must  be  notified  to  the  plaintiff's  solicitors 
the  same  day),  notices  can  thenceforward  be  left,  without  the  necessity  of  personal 
service :  and  if  no  appearance  is  entered,  they  can  be  simply  filed  at  the  court  office. 

1)  L.  B.  2  P.  C.  193. 

2)  British  "Order  in  Council",  7.  April  18G4. 
»)  (1863)  32  L.  J.  (Adm.)  185. 

4)  The  Mecca,  [1895]  Prob.  95. 

6)  Williams  and  Bruce,  p.  212,  quoting  The  Leon  XIII.  (1883)  8  P.  D.  121. 

6)  The  Milford.  (1858)  Swa.  362. 
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The  time  for  appearance  is  8  days :  but  in  the  case  of  a  writ  to  be  served  abroad  it 
is  a  time  mentioned  in  each  particular  case,  and  varying  from  10  days  for  Paris  and 
the  Isle  of  Man  to  114  days  for  Samoa.  If  it  is  desired  to  object  to  the  juris- 
diction, the  appearance  should  be  entered  "under  protest";  and  this  is  a  matter 
of  right  1).  The  result  of  failure  to  enter  an  appearance  is  (1)  in  chancery,  (and 
Admiralty  actions  in  rem),  to  preclude  the  defendant  from  taking  part  in  the 
proceedings,  unless  and  until  permitted  to  enter  it  —  (2)  in  the  K.  B.  D.,  to  render, 
in  addition,  summary  default  proceedings  competent. 

If,  in  chancery  (and  admiralty),  the  defendant  does  not  "appear",  the  case 
goes  on  without  him  —  the  plaintiff  has  still  to  prove  it.  But,  in  the  K.  B.  D.,  without 
any  intervention  of  the  judicial  bench,  the  plaintiff  can  "sign  judgment":  i.  e., 
can  obtain  from  the  court  office  a  sealed  judgment  in  his  favour.  To  ground  such  a 
judgment  he  must  file  an  affidavit  that  the  defendant  was  duly  served  (or  that 
substituted  service  or  "notice  in  lieu  of  service",  if  ordered,  was  effected)  and  that 
no  appearance  has  been  entered.  Such  a  "default  judgment",  moreover,  can  always 
be  set  aside  on  equitable  terms,  if  the  court  thinks  fit  to  allow  the  defendant  to 
escape  the  effects  of  his  negligence.  And  it  will  not  be  a  "final",  but  an  "interlocutory" 
judgment,  if  the  claim  is  for  anything  but  land  or  a  liquidated  sum  of  money:  in 
the  case  of  unliquidated  damages,  or  a  claim  for  goods  detained,  the  court  proceeds 
to  inquire  what  the  quantum  of  damages  is,  or  what  the  goods  are  worth.  It  generally 
does  this  by  the  issue  of  a  writ  to  the  sheriff  of  the  county  where  the  action  would 
have  been  tried,  directing  him  to  assess  the  damages  with  a  jury.  His  under-sheriff, 
a  solicitor  of  high  standing,  actually  conducts  the  assessment.  If  there  are  several 
defendants  a  default  judgment  can  be  obtained  and  executed  against  one  without 
prejudicing  the  rest. 

VI.  Preparation  of  the  issues. 

Assuming  that  appearance  has  been  entered,  there  arises  a  certain  divergence 
of  practice,  and  we  must  first  shortly  glance  at  the  ordinary  course  of  a  K.  B.  D. 
or  C.D.  action,  of  which  the  "commercial  court"  practice  is  a  kind  of  condensation. 
According  to  the  old  practice,  prior  to  1900,  each  party  had  a  definite  time  in  which 
to  state  their  respective  cases.  Six  weeks  (after  appearance)  were  allowed  the  plaintiff 
in  which  to  prepare  and  deliver  his  "statement  of  claim" :  the  defendant  then  had 
ten  days  further  to  deliver  a  "defence":  the  plaintiff  next  had  three  weeks  to 
"reply":  Further  "pleadings"  could  be  deUvered  only  by  leave  of  a  judge  or  master 
and  the  order  giving  leave  would  specify  the  time.  Incidental  matters  arising 
as  to  the  details  of  process,  —  e.  g.  place  of  trial,  mode  of  taking  the  evidence  of 
certain  witnesses,  and  the  like  —  were  made  the  subject  of  incidental  apphcations : 
and  it  was  thought  that  these  "summonses"  were  somewhat  too  frequent ;  also  that 
the  masters  ought  to  know  better  then  the  parties  themselves  when  departures 
from  the  ordinary  scheme  of  procedure  laid  down  by  the  R.  S.  C.  should  be  made. 

It  was  laid  down  therefore,  twelve  years  ago,  that  it  should  be  the  duty  of  the 
plaintiff  (but  only  in  cases  where  at  least  one  defendant  had  "appeared"),  before  taking 
any  fresh  step  in  the  action^),  to  apply  to  a  master  by  summons  (on  notice  to  the 
defendant)  for  directions  as  to  the  following  matters,  or  any  others  suitable  to  be 
dealt  with  then: 

1.  Pleadings  and  particulars  (i.  e.  expanded  details  of  pleadings). 

2.  Admissions. 

3.  Examinations  (of  witnesses  elsewhere  than  in  court):  Inspection  of  docu- 
ments and  property. 

4.  Discovery  (of  documents)  and  interrogatories. 

5.  Place  and  mode  of  trial. 

This  is  called  "the  summons  for  directions"  and  is  unknown  in  admiralty. 
By  its  operation,  the  master  acquires  control  from  the  outset  over  the  whole  course 
of  proceedings.  Unless  the  master  orders  (as  he  generally  does  in  chancery  cases) 
"that  pleadings  be  deUvered"  no  statement  of  claim,  defence,  reply  etc.  wiU 
be  made,  and  the  case  with  be  tried  without  pleadings,  in  a  summary  manner. 
(The  plaintiff  can  also  propose  on  his  writ  to  (fispense  with  pleadings,  and  if  the 
defendant  acquiesces,  no  "summons  for  directions"  is  neccessary.)    If  the  matter 

1)  Keymer  v.  Beddy  [1912]  1  K.  B.  215. 

2)  Except  the  urgent  matters  of  applying  for  an  injunction  or  "receiver". 
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is  a  commercial  one,  within  the  definition  of  the  judges,  the  summons  may  come 
before  the  commercial  judge,  who  may  order  the  case  to  be  tried  by  the  com- 
mercial court,  without  pleadings.  But  it  is  noteworthy,  that  in  trying  to  abolish 
pleadings,  the  commercial  court  has  re-introduced  them  under  another  name  — 
"Points  of  Claim"  and  "Points  of  Defence".  The  difference  is  that  "pleadings" 
are  elaborate  and  full:  "points"  are  short  and  concise  (whether,  as  some  think, 
the  "points"  are  technically  "pleadings"  is  highly  dubious).  Anyone,  however, 
who  looks  at  the  specimen  pleadings  printed  in  the  schedules  to  the  R.  S.  C, 
will  recognize  that  they  striimgly  resemble  the  "points"  now  customary  in  com- 
mercial cases.  Sometimes,  also,  in  a  commercial  case,  a  mere  letter  may  be  or- 
dered to  be  written  by  the  defendant's  soUcitor  and  will  be  as  binding  as  a  plea- 
ding.   See  below,  Part  XIII. 

Pleadings. 

If  "pleadings"  are  ordered,  —  as  they  probably  will  be  in  any  case  not  strictly 
"commercial",  and  almost  certainly  in  a  chancery  suit,  —  they  will  have  to  comply 
with  the  technique  of  pleading,  which  is  stUl  somewhat  of  an  art  in  itself.  In  pleading, 
the  party  sets  out  all  the  facts  on  which  he  reUes,  as  giving  him  a  cause  of  action, 
carefully  avoiding  the  evidence  by  which  he  means  to  prove  these  facts,  and  also 
avoiding  inferences  of  law.  The  demonstratio  of  the  Roman  law,  considerably 
expanded  and  filling  perhaps  four  pages  of  foolscap,  charging  the  defendant  in 
every  possible  way,  would  roughly  correspond  to  the  Statement  of  Claim.  In  a 
similar  manner,  the  repliccdio  might  in  some  ways  correspond  to  the  Defence.  But 
each  pleading  is  a  separate  document,  headed  with  the  names  of  the  parties,  Hke 
a  writ ;  and  not  authenticated  by,  or  necessarily  within  the  cognisance  of,  the  court, 
until  the  action  is  ready  for  trial.  There  are  minute  rules  as  to  the  proper  size  of  paper 
etc.  for  writing  pleadings  on;  and  they  are  of  course  deUvered  to  the  opposite  party. 
The  latter  may  object  to  them,  and,  at  the  risk  of  having  to  pay  the  expenses  of 
the  application,  may  (by  "summons")  invite  the  court  officials  to  strike  out  the  whole 
or  portions  of  them.  The  most  usual  grounds  of  this  are  that  the  pleading  discloses 
no  ground  of  action  or  defence  or  that  it  is  scandalous,  irrelevant,  or  embarrassing. 
A  pleading  is  not  embarrassing  by  reason  of  setting  up  two,  or  any  number  of, 
inconsistent  cases,  provided  that  they  are  clearly  distinguished  as  alternative.  But 
it  must  not  be  ambiguous  or  evasive,  nor  must  it  contradict  the  party's  own  previous 
pleading  [unless  leave  is  given  to  amend  it]i).  Pleadings  are  signed  by  counsel  who 
draws  them:  otherwise  by  the  solicitor.  A  defence  wUl  be  taken  to  admit  any 
statement  which  is  not  denied:  and  almost  aU  pleadings  are  broken  up  into 
numbered  paragraphs,  each  dealing  with  some  particular  aspect  of  the  case.  In  the 
common  law  division  the  time  for  delivering  them  is  fixed  on  the  hearing  of  the 
summons  for  directions:  and  their  number  is  settled  at  the  same  time  —  it  is 
almost  invariably  three.  The  plaintiff  delivers  a  "Statement  of  Claim",  the 
defendant  a  "Defence",  and  the  plaintiff  a  "Reply".  Further  pleadings  require 
the  master's  leave. 

The  scheme  of  the  Judicature  Act,  1873,  was  to  make  the  pleadings  very 
succinct,  and  to  have  them  supplemented  by  "particulars"  when  asked  for  by  the 
opposite  party  and  allowed  by  the  master.  In  practice,  the  desired  succinctness  was 
far  from  being  attained;  and  yet  particulars  were  very  freely  demanded.  The 
usual  order  on  the  "summons  for  directions"  in  the  K.  B.  D.  when  it  directs 
pleadings  to  be  deUvered,  adds  "with  fuU  particulars";  thus  rendering  it  right 
and  proper  to  go  into  considerable  detail  in  the  pleadings.  Further  and  better 
particulars  can  stiU  of  course  be  asked  for.  But  the  rule  remains  that  evidence 
must  not  be  pleaded.  A  party  is  bound  at  the  trial  by  his  pleading,  and  amend- 
ment at  that  stage  is  very  sparingly  allowed. 

Points  of  law  may  be  raised  on  the  pleadings;  and  if  they  are  such  that  their 
determination  would  make  aU  inquiry  into  the  disputed  facts  unnecessary,  they 
may  occasionaUy  be  ordered  by  the  master  to  be  argued  beforehand.  This  wiU  be 
done  in  open  court  in  London.  Sometimes  the  parties  raise  points  of  law  by 
concurring  in  a  special  case  for  the  opinion  of  the  court:  but  this  concludes  the 
points  of  fact  which  they  agree  to  embody  in  the  case;  it  cannot  be  stated  hypo- 
theticaUy.  So  that  this  process  is  not  very  often  employed.  In  one  rare  case  (the 
interpretation  of  an  admittedly  vaUd  document)  it  is  not  even  necessary  to  issue 

1)  Leave  is  not  difficiilt  to  obtain,  nor  very  expensive. 
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a  writ  if  the  disputants  ask  for  the  court's  decision  in  the  form  of  an  "original" 
special  case.     But  an  originating  summons  is  usually  preferred. 

There  is  one  conspicuous  case  of  proceedings  commenced  by  writ,  in  which  a 
summons  for  directions  is  unnecessary  (besides  that  in  which  the  defendants  all 
fail  to  "appear").  That  is  the  case  where  the  writ  is  "specially  indorsed",  and  where, 
in  consequence,  the  plaintiff  has  the  right  to  apply  for  immediate  judgment,  whether 
the  defendant  appears  or  not.  Such  an  application  would  be  a  "fresh  step"  in  the  action, 
and  therefore  could  not  be  made^)  until  after  the  summons  for  directions  had  been 
heard.  Yet  it  would  be  ridiculous  to  give  directions  respecting  the  course  of  proceed- 
ings in  an  action  which,  prima  facie,  will  come  to  a  speedy  end  by  the  plaintiff's 
obtaining  summary  judgment  next  day  on  his  summons  for  leave  to  sign  judgment. 
Accordingly,  in^such  cases,  the  summons  for  directions  is  not  to  be  issued.  If  the 
master  refuses  leave  to  sign  immediate  judgment,  on  the  hearing  of  the  summons 
for  leave,  he  can  give  all  necessary  directions  on  that  occasion:  if  he  accords  leave, 
none  are  needed.  If  no  such  application  for  immediate  judgment  is  made  by  the 
plaintiff,  it  was  long  uncertain  whether  a  summons  for  directions  had  to  be  taken 
out.  The  special  indorsement  is  itself  made  by  the  rules  a  "pleading"  —  and  it 
would  be  absurd  to  give  a  master  power  to  say  there  should  be  no  pleadings,  in 
a  case  where  one,  ia  the  shape  of  a  special  indorsement  on  the  writ  itself,  had  actually 
been  already  deUvered.  This  view  has  prevailed,  and  a  summons  for  directions 
need  not  be  taken  out  when  the  writ  is  specially  indorsed,  at  aU. 

Such  cases,  in  which  the  defendant  may  be  shut  out  from  defending  the  action, 
unless  he  satisfies  the  master  (subject  to  appeal)  that  he  has  a  honk  fide  defence, 
form  far  the  largest  proportion  of  cases  for  which  writs  are  issued.  Leave  to  defend 
is  only  given  to  about  one  out  of  three  defendants  m  this  class  of  "specially  indorsed" 
writs;  so  that  the  process  affords  a  cheap  and  swift  means  of  recovering  a  bond  fide 
demand  —  one  which  is  much  superior  to  a  county  court  action,  and  which 
is  encouraged  by  the  rules  for  the  recovery  even  of  small  sums.  But  the  procedure 
is  only  competent  when  the  claim  is  one  for  the  recovery  of  land,  or  is  a  liquidated 
claim  arising  out  of  — 

1.  A  contract,  express  or  implied. 

[The  rule  (0.  3.  r.  6)  gives  as  examples,  biUs  of  exchange,  promissory  notes, 
cheques  "or  other  simple  contract  debts".  This  almost  suggests  that  verbal  contract 
debts  are  not  within  the  rule;  but  they  certainly  are.  Foreign  judgmep/is  are  in- 
cluded under  this  head  {Grant  v.  Easton,  (1883)  13  Q.  B.  D.  302).] 

2.  A  bond  or  contract  under  seal. 

3.  A  statute  (except  where  the  liquidated  sum  is  imposed  by  the  statute  as 
a  penalty).  i 

4.  A  guarantee  (where  the  claim  against  the  principal  debtor  is  in  respect  of  a 
liquidated  sum). 

[The  reason  for  this  clause  is  hard  to  assign.    Every  guarantee  is  a  contract.] 

5.  A  trust^). 

A  writ,  may  also  be  "specially"  indorsed,  so  as  to  ground  summary  judgment,  in 
simple  cases  of  claims  for  the  recovery  of  land,  with  or  without  rent  or  mesne^)  profits. 

It  being  so  advantageous  to  indorse  a  writ  "specially",  much  discussion  has 
been  spent  on  the  terms  of  the  rule.  One  of  the  most  controverted  topics  is,  how 
far  can  interest  be  claimed  without  destroying  the  liquidated  character  of  the  demand? 
Any  unliquidated  claim  mixed  up  with  the  Uquidated  one  prevents  the  indorsement 
from  being  "special",  and  untU  recently  the  defect  could  not  be  cured  by  aban- 
doning the  unliquidated  part  of  the  claim.  Interest  can  be  claimed  by  a  litigant 
up  to  the  date  of  the  writ,  when  expressly  promised,  or  when  authorized  by  statute 
(as  in  the  case  of  accounts  rendered  with  notice  that  interest  will  be  charged),  or 
in  the  case  of  negotiable  instruments  such  as  biUs  of  exchange.  If  iaterest  has 
been  promised  at  a  fixed  rate,  then  it  can  be  recovered  as  a  Uquidated  sum :  and  in 
the  case  of  bills  of  exchange  interest  at  the  current  rate  has  expressly  been  made 
liquidated  damages  by  the  BiUs  of  Exchange  Act,  1882,  §  57. 

Interest  during  the  pendency  of  the  action  can  also  be  claimed  without  prejudice 
to  the  Uquidated  character  of  the  demand*) :  though  ex  hypoihesi  its  exact  amount 

1)  Vide,  p.  53  supra. 

2)  See  p.  44  supra. 
8)  See  p.  43  supra. 

*)  London  and  Universal  Bank  v.  Clan-carty  [1892]  1  Q.  B.  689. 
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is  not  ascertainable  when  the  writ  is  issued.  But  in  many  other  cases  where  interest 
is  recoverable,  it  can  only  be  recovered  as  an  unliquidated  amount.  Thus  in  the 
case  just  mentioned,  of  interest  on  an  overdue  account,  the  statute  conferring 
the  right  only  gives  such  interest  as  may  be  allowed  at  the  trial i). 

Reasonable  remuneration  for  a  service  rendered  or  goods  supplied  on  express 
or  implied  request  is  however  "Uquidated".  And  the  costs  of  process  can  of  course 
be  recovered,  on  a  moderate  fixed  scale  (£  3.  3.  0  minimum). 

The  apphcation  to  sign  judgment  must  be  supported  by  a  sworn  statement, 
not  necessarily  by  the  plaintiff,  but  at  aU  events  by  someone  who  can  swear 
of  his  own  knowledge  to  the  facts  (see  Lagos  v.  Orunwaldt,  [1910]  1.  K.  B.  41  and 
Symon  v.  Palmer's  Stores  [1912]  1  K.  B.  259). 

Default. 

Supposing  that  summary  judgment  has  not  been  obtained  in  default  of  ap- 
pearance, or  on  a  specially  indorsed  writ,  and  that  pleadings  have  been  ordered, 
then  it  is  possible  (except  where  minors  are  concerned)  that  summary  judgment 
may  be  had  in  default  of  pleading.  It  is  very  usual  for  the  time  allowed  to  be  extended, 
and  in  a  proper  case,  the  other  party  ought  to  agree  to  a  reasonable  extension.  If 
a  further  extension  is  allowed  by  the  master  as  an  indulgence,  the  costs  of  the  appli- 
cation may  have  to  be  paid  by  the  apphcant  "in  any  event":  —  say  about  £2. 
Or  the  expenses  may  be  made  "costs  in  the  cause",  and  will  have  to  be  paid  by  the 
party  who  ultimately  proves  unsuccessful.  This  is  a  general  principle  with  regard 
to  interlocutory  process ;  the  expense  is  entirely  within  the  discretion  of  the  judicial 
officer  and  wUl  be  apportioned  according  to  the  view  he  takes  of  the  party's  con- 
duct and  the  necessity  for  the  apphcation. 

If  further  time  has  not  been  allowed,  the  opposite  party  can  in  some  cases 
obtain  a  default  judgment.  In  the  case  of  a  defendant  in  default  with  his  "defence", 
this  can  be  done  without  the  intervention  of  the  court  or  any  but  its  ministerial 
officers,  just  as  in  a  case  of  default  of  appearance.  But  if  it  is  a  plaiatiff  who  is  in 
default,  the  defendant  must  apply  to  the  court  (generally  to  the  Master  in  Chambers) 
to  dismiss  the  action:  and  even  this  can  be  done  only  when  it  is  the  "statement 
of  claim"  which  is  not  forthcoming.  Failure  to  dehver  a  subsequent  pleading  merely 
amounts  to  a  denial  of  the  whole  of  the  defendant's  pleading.  If  no  times  are 
fixed  by  order  for  the  dehvery  of  pleadings,  the  following  are  to  be  taken  —  21  days 
from  order  for  statement  of  claim  (12  days  from  appearance,  in  Admiralty)  —  10  days 
for  defence  and  10  days  for  reply  (6  days  in  Admiralty). 

In  the  so-called  "commercial  court",  if  the  dehvery  of  "points  of  claim"  or 
"points  of  defence"  is  ordered  on  the  summons  for  directions,  failure  to  dehver 
them  would  simply  form  an  occasion  for  a  further  apphcation  to  the  judge  in  charge 
of  commercial  matters  (who  generaUy  deals  with  procedure  matters  himself,  dis- 
pensing with  a  Master).  Mathew  identifies  them  with  true  "pleadings",  and  if  he 
is  right,  the  default  process  would  be  competent.  But  we  can  scarcely  think  so. 
Mathew's  view  appears  to  be  acted  on  in  practice.  But  it  would  scarcely  be 
sustained  in  the  Court  of  Appeal  in  view  of  the  strong  remarks  on  the  vague 
character  of  "points  of  claim",  made  by  Vaughan  WUhams  L.  J.  in  Comf.  San,' 
sinena  v.  Houlder  Bros.  ([1910]  2  K.  B.  362.) 

Admissions. 

It  may  be  that  during  the  progress  of  this  process,  one  party  or  his  agent  may  make 
admissions  (in  the  pleadings  or  otherwise),  which  the  other  considers  conclusively  en- 
title Mm  to  all  he  wants,  or  to  some  part  of  it.  In  that  case,  the  latter  can  get  judgment 
on  admission.  But  this  can  never  be  summary.  He  must  apply  to  the  court  for 
judgment;  and  generaUy  in  open  court  before  a  judge  —  not  to  a  Master  in  Chambers. 
Such  admissions  can  also  be  extracted  by  "interrogatories".  This  process  is  termed 
"discovery",  and  anciently  used  to  form  the  subject  of  an  ancillary  suit  in  Chancery. 
Only  the  parties  themselves  can  be  "interrogated",  for  which  reason  it  sometimes  hap- 
pens that  persons  are  improperly  made  defendants  simplyfor  the  purpose  of  administer- 
ing interrogatories  to  them.  The  particular  questions  to  be  asked  must  be  submitted 
to,  and  approved  by  a  Master;  and  are  then  dehvered  to  the  party  to  be  answered 
upon  oath.    A  party  is  not  bound  thus  to  disclose  his  evidence,  but  merely  facta 


1)  3  &  4  Will.  4  e.  42.  §  28. 
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relevant  to  the  case.  Thus,  he  cannot  be  asked.  —  "Whom  does  the  plaintiff  allege 
to  have  seen  the  defendant  receive  the  goods  for  which  he  is  sued?"  —  but  he  might 
be  asked  —  "In  whose  hearing  did  the  defendant  use  the  words  complained  of?" 
in  a  slander  action.  The  answers  to  these  questions  become  evidence,  and  can 
be  read  at  the  trial. 

Discovery. 

It  should  be  remarked  that  failure  to  answer  the  interrogatories  entitles  the  other 
side  to  apply  to  have  judgment  in  their  favour;  and  also  that  "fishing  questions"  are 
discouraged.  It  is  clearly  unfair  to  allow  a  litigant  who  cannot  make  out  a  case 
for  himself,  to  make  one  out  by  interrogating  his  opponent.  And  to  check  this,  it 
has  often  been  held  that  a  party  suing  ought  not  to  be  allowed  to  interrogate  until 
he  has  furnished  aU  the  detailed  "particulars"  of  his  claim  which  the  defendant 
may  require.  But  there  is  no  general  rule.  The  defendant  may  know  the  facts, 
whilst  the  plaintiff  does  not;  so  that  the  latter  actually  cannot  give  particulars 
until  he  has  had  discovery  by  interrogation.  It  is  a  matter  for  the  appreciation 
of  the  Master:  and  few  processual  questions  lead  to  more  frequent  appeals  to  the 
Judge  in  Chambers  and  to  the  Court  of  AppeaP). 

One  pecuhar  kind  of  interrogatory  has  developed  into  quite  an  institution  by 
itself.  This  is  an  inquiry  as  to  what  writings  the  opposite  party  has  in  his  possession 
or  under  his  control  relating  to  the  matter.  It  has  come  to  be  regarded  as  quite 
a  separate  matter  from  other  interrogatories.  The  latter,  though  not  unusual,  are 
not  a  universal  feature  of  process.  The  interrogatory  as  to  documents  (specifically 
termed  "discovery")  is  practically  an  incident  of  every  contested  case.  It  is  capable 
of  being  used  somewhat  oppressively,  for  the  documents  scheduled  must  be  produced 
for  the  inspection  of  the  opposite  side.  This  is  a  universal  rule,  subject  to  the  narrow 
exceptions  of  (1)  professional  communications  between  chent  and  legal  adviser,  (2) 
documents  prepared  in  contemplation  of  htigation,  (3)  documents  which  might 
expose  the  party  to  criminal  proceedings,  (4)  documents  which  he  swears  merely 
tend  to  support  his  own  case. 

This  leaves  such  correspondence  as,  say,  the  correspondence  passing  between 
partners,  entirely  unprotected.  It  may  place  the  other  side  in  possession  of  most 
damaging  admissions.  But  it  is  distinctly  dangerous  to  neglect  to  disclose  it.  Such 
"discovery"  of  documents  is  ordered  as  a  matter  of  course  in  the  K.  B.  D.  on  the 
"summons  for  directions",  to  be  made  by  both  sides;  and  in  the  commercial  court, 
the  parties'  oath  verifying  them  is  dispensed  with.  So  soon  as  the  list  of  documents 
is  furnished,  the  other  side  is  at  hberty  to  inspect  and  have  copies  of  them. 

VII.  Trial. 

The  issues  having  been  ascertained  by  the  process  thus  detailed,  and  no  judg- 
ment having  been  obtained,  a  trial  becomes  necessary.  A  marked  distinction  here 
occurs,  according  as  the  trial  has  been  directed  to  take  place  in  London  or  "on  circuit" 
at  the  Assizes.  In  neither  case  can  the  plaintiff ,  nor  indeed  can  both  parties,  ensure  its 
taking  place  on  a  fixed  day.  In  London  cases,  entered  in  the  "commercial  list",  a  day  is 
usually  fixed  for  it  by  the  judge  who  has  all  business  of  that  sort  in  hand,  and  who 
knows  approximately  when  it  can  be  reached.  But  of  course  it  may  not  be  reached 
on  that  day,  though  it  would  not  be  taken  before.  In  assize  cases,  "notice  of  trial" 
can  be  given  by  the  plaintiff  for  the  first  available  assize  after  the  pleadings  close; 
or  if  there  are  none,  then  after  the  issues  of  fact  are  ready  for  trial.  If  he  fails  to 
give  notice  in  six  weeks,  the  defendant  can  either  (a)  give  notice  himself  (b)  ask 
the  judges  in  open  court  in  London  to  dismiss  the  action.  The  notice  must  be  one 
of  10  days,  unless  otherwise  agreed  or  ordered.  In  ordinary  London  cases,  similar 
rules  apply,  only  the  notice  is  nominally  given  for  a  fixed  date  (at  which  the  case 
may,  or  may  not,  in  fact  be  reached).  If  the  hmited  time  allowed  at  assizes  does 
not  enable  the  trial  to  be  finished,  the  judge  may  return  to  the  particular  assize  town 
for  that  purpose  after  completing  his  tour  of  the  others  (as  was  done  by  Mr.  Justice 
Day,  at  Carlisle  in  Irton  v.  Brocklebank  some  years  ago)  —  or,  much  more  frequently, 
it  may  be  made  a  remanet,  and  stand  over  until  the  next  assizes.  He  also  often  gives 

1)  See  Kent  Coal  v.  Dvguid,  [1910J  1  K.  B.  904  and  dissenting  opinion  of  Vaughan  Williams 
L.  J.  S.  G.  [1910]  A.  C.  452,  also  Maass  v.  Qas  Ught  &  Coke  Co.  [1911]  2.  K.  B.  543,  Noah  v. 
Layton.  [1911]  2  Ch.  71  and  Mrmgton  v.  London  etc.  (1910)  27  T.  L.  R.  329. 
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his  decision  on  points  of  law  at  some  other  assize  town.  The  case  is  actually  "entered" 
for  trial,  within  6  days  of  the  notice  to  the  opposite  party.  This  is  effected  by  handing 
in  the  prescribed  form  of  entry  with  two  copies  of  writ  and  pleadings,  to  the  court 
officials.  In  an  assize  case,  this  need  not  be  within  6  days  after  notice,  but  must 
not  be  within  7  days  prior  to  the  opening  of  the  assize  at  the  particular  assize  town 
selected.  If  the  plaintiff  fails  to  enter  the  case,  the  defendant  can  do  so,  within 
the  fixed  period,  after  waiting  a  couple  of  days —  but  at  assizes  the  entry  can  be 
made  by  either  or  both  parties. 

It  must  be  added  that  summonses  (as  distinct  from  writs  of  summons),  motions 
and  petitions,  even  when  independent  proceedings,  do  not  usually  lead  to  a 
"trial",  but  to  a  "hearing".  This  takes  place  almost  invariably  in  London,  as 
does  the  trial  of  every  chancery  action,  and  wiU  be  on  a  day  named  in  the  summons, 
notice  of  motion,  or  official  "answer"  to  the  petition.  In  these  cases,  the  day  in 
question  wiU  usually  be  the  actual  day  of  hearing. 

In  past  days,  the  assize  system  was  much  important  than  it  is  at  present.  The 
great  advantage  which  it  offers,  besides  the  sentimental  one  of  bringing  the  admini- 
stration of  supreme  justice  home  to  the  provincial  pubUc,  is  that  the  expense  of 
taking  witnesses  to  London  is  avoided.  The  facility  of  communication  in  modern 
times  is  such  that  this  is  reduced  to  a  minimum.  Agitation  is  continually  proceeding 
against  the  system.  The  local  "county"  courts  have  lately  received  a  considerable 
extension  of  jurisdiction  (£50  extended  to  £100):  but  their  position  is  by  no  means 
equal  to  that  of  the  High  Court.  London  is  constantly  attracting  business  in  greater 
proportions.  StiU  the  circuits  go  on,  as  in  the  days  of  pack-horses,  when  judge  and 
bar  travelled  from  town  to  town,  and  feasted  nightly  together  at  the  "Bar  Mess". 
At  Liverpool  and  Manchester,  the  assizes  are  important;  and  they  have  a  certain 
amount  of  business  at  other  great  centres  of  population.  But  there  is  an  impression 
that,  from  want  of  time  and  Ubraries,  matters  are  disposed  of  somewhat  hurriedly 
on  circuit.  The  court  sits  late :  long  past  the  London  4  o'clock.  It  may  be  taken 
that  the  few  towns  which  are  stiU  visited  by  a  pair  of  judges  are  the  only  ones  at 
which  the  assizes  retain  a  real  importance.  The  consecutive  sittings  in  London  are 
on  the  whole  at  present  more  convenient  to  all  parties. 

Whether  at  London  or  on  circuit,  the  trial  may  be  either  of  the  whole  action, 
or  of  particular  issues  arising  in  it.  The  trial  of  separate  issues  is  nevertheless  very 
rare.  Formerly  the  only  method  of  deciding  questions  of  fact  was  by  a  jury.  Now, 
a  judge  is  preferred  in  about  half  the  actions  that  go  to  trial.  There  is  power  to 
associate  expert  assessors  with  the  judge :  but  in  practice  it  is  never  invoked.  The 
reason  given  is  that  experts  are  invariably  divided  into  two  opposing  camps,  being 
attached  to  one  or  other  great  group  of  technical  interests.  This  accounts,  perhaps, 
for  their  not  being  placed  on  the  bench  in  patent  actions :  but  it  fails  to  account  for 
the  universality  of  the  phenomenon.  In  the  Admiralty  Division,  nautical  assessors 
are  the  rule  in  cases  involving  questions  of  seamanship :  they  are  selected  from  the 
members  of  the  great  nautical  corporation  the  "Trinity  House",  and  are  so  termed 
"Trinity  Masters".  Matters  involving  mechanical  application  to  details  may  be 
ordered  to  be  tried  by  a  Referee.  Such  are  cases  which  involve  the  prolonged 
examination  of  documents,  or  scientific  or  local  investigation;  or,  above  all,  matters 
of  account.  There  are  3  "Official"  referees  (members  of  the  Bar),  and  the  parties  may 
agree  that  anyone  else  should  act  as  a  "Special"  Referee.  The  Referee  acts  in 
these  cases  as  a  judge:  sometimes  a  question  is  referred  to  him  merely  "for 
inquiry  and  report",  in  which  case  his  decision  is  not  enough  to  lead  to  judgment  — 
it  must  be  adopted  by  the  court,  which  is  in  no  way  bound  to  approve  it.  Referees 
may  be  assisted  by  assessors,  but  not  by  a  jury.  If  points  of  law  incidentally  arise 
before  them,  they  have  no  authority  to  decide  them.  They  may  sit  anjrwhere  in  the 
kingdom;  and  perhaps  elsewhere  if  they  think  fit. 

The  actual  procedure  at  a  trial,  before  a  judge  in  court,  whether  in  London  or 
on  circuit,  is  the  same.  The  single  judge,  seated  on  an  eminence,  presides:  below 
him  is  the  Registrar  (or  Associate  at  assizes),  whose  duty  it  is  to  note  the  various 
formal  steps  in  the  proceeding,  and  to  keep  account  of  every  document  produced, 
satisfying  himself  incidentally  that  they  are  properly  stamped.  Below  is  the  "well" 
of  the  court,  where  will  be  found  a  table  at  which  solicitors  may  sit,  and  from  which 
a  Utigant  appearing  in  person  will  have  to  shout  up  at  the  Bench.  Rising  again  on 
the  other  side  are  benches  for  counsel  with  desks  in  front.  If  there  are  more  rows 
than  one,  the  king's  counsel  occupy  the  foremost  row.   Behind  these  are  more  seats. 
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for  solicitors  and  witnesses.  The  general  public  are  relegated  to  the  back  of  the 
court,  or  to  a  gallery.  The  most  imposing  and  finest  courts  are  found  on  circuit, 
in  the  various  municipal  palaces;  the  courts  at  London  are  small  and  uncomfortable. 
On  one  side  of  the  Registrar  is  a  raised  stand  for  witnesses;  on  the  other  a  raised 
pen  for  the  jury,  in  case  a  jury  is  required. 

The  first  business  is  to  swear  a  jury,  it  necessary.  There  is  never  a  jury  in  chancery 
or  admiraltyi).  In  ordinary  common  law  cases  (which  include  broadly  aU  cases  of 
contract  and  tort)  either  party  can  have  a  jury  almost  as  a  matter  of  course: 
and  the  master  on  the  summons  for  directions  will  invariably  order  a  jury  if  requested 
^xcept  in  such  cases  of  minute  investigation  as  are  proper  for  a  referee.  A  "special" 
jury  can  be  ordered:  but  it  is  often  left  to  the  option  of  one  or  both  parties  to  claiin 
one  by  giving  notice  at  a  later  stage  than  the  hearing  of  this  preliminary  summons. 
But  quite  as  many  common  law  actions  are  tried  without  a  jury  as  with  one.  A  com- 
mon juryman  is  drawn  from  the  class  of  small  shopkeepers,  clerks,  and  managers, 
the  principal  qualification  being  the  payment  of  municipal  rates  on  the  occupation 
of  property  rated  at  £  20  per  annum  (the  rental  value  being  usually  a  little  higher). 
The  "special"  juryman  is  of  quite  a  different  class:  being  rated  on  an  occupation 
of  £  100,  or  at  any  rate  being  a  banker  or  merchant.  Professional  men  are  generally 
exempted.  The  jury  are  summoned  by  the  sheriff  of  the  county:  who  returns  a 
"panel"  2)  or  list  of  qualified  persons  to  a  sufficient  number,  from  whom  twelve  are 
chosen  for  each  few  cases.  It  is  very  rarely  that  they  are  challenged  for  partiality, 
but  of  course  they  can  be.  Common  jurymen  are  unpaid :  special  jurymen  are 
paid  a  guinea  each  by  the  parties. 

The  Registrar  then  "calls  the  case"  by  reading  its  short  title  —  "Brown  against 
Horton  and  others^ '  — ,  and  the  junior  counsel  for  the  plaintiff  (if  two  or  more  are  retained) 
"opens  the  pleadings",  stating  quite  drily  the  gist  of  the  action.  The  senior,  who  will 
almost  certainly  be  a  king's  counsel,  proceeds  to  amplify  the  statement  in  a  speech, 
in  the  course  of  which  he  indicates  for  the  first  time  the  main  outlines  of  his  evidence^). 
He  then  calls  witnesses,  and  he  or  (more  generally)  his  junior  examines  them  "in 
chief".  In  this  they  must  observe  the  rules  of  evidence  detailed  below.  The  judge 
is  at  liberty  to  interpose  at  any  time  with  a  question.  The  opposing  leader  usually 
cross-examines  each  witness  in  turn,  this  being  the  most  critical  and  deUcate  business 
of  the  trial :  though  it  has  been  said  that  the  task  is  still  more  difficult  of  restoring 
the  credit  of  a  witness  after  a  searching  cross-examination.  The  theory  of  an 
English  trial  is  not  that  the  statement  of  a  witness  made  under  the  sanction  of  an 
oath  is  entitled  to  conclusive  credit.  It  is  only  when  his  statements  and  character 
have  stood  the  test  of  every  conceivable  strain  —  surprise,  suggestions,  hectoring, 
subtlety,  artifice,  —  that  they  will  be  accepted  as  approximating  to  truth.  Evidence 
is  weighed,  rather  than  taken,  in  an  English  court.  Prosecutions  for  perjury  are 
very  few;  and  the  presumption  that  a  witness  is  speaking  the  truth  goes  only  a  very 
little  way. 

The  Mcence  allowed  in  cross-examination  is  very  wide.  It  has  its  limits:  but 
it  depends  greatly  on  the  judge  and  counsel  engaged  how  far  it  may  go.  The  character 
of  a  witness  being,  in  the  English  view,  a  most  important  element  in  his  credibility, 
anyone  who  comes  forward  as  a  witness  lays  himself  open  to  an  investigation  in 
open  court  of  aU  his  past  life. 

Witnesses  usually  appear  voluntarily.  An  unwilling  witness  is  not  Ukely  to 
do  those  who  call  him  much  benefit.  Pacts  are  very  elusive  things,  and  memories 
can  be  very  treacherous  at  times.  Still  an  unwilling  witness  may  be  wanted:  and 
if  so,  he  can  be  compelled  to  come  by  a  royal  "writ  of  subpoena".  Each  such  writ 
may  cover  any  number  of  witnesses,  except  when  it  calls  on  them  to  bring  named 
documents  with  them,  when  it  is  called  a  "subpoena  duces  tecum"  and  cannot 
be  addressed  to  more  than  three.  A  subpoena,  unUke  a  writ  of  summons,  may  be 
served  in  Scotland  or  Ireland.  At  its  service,  the  witness  must  be  tendered  his 
reasonable  expenses,  without  the  offer  of  which  he  is  under  no  obhgation  to  comply 
with  the  writ.     And  xmtil  he  is  paid  he  may  refuse  to  answer  questions. 

1)  There  is  power  to  order  a  jury  trial:  but  it  is  seldom  or  never  exercised;  and  the  effect 
would  be  that  a.  chancery  case  would  be  transferred  to  the  K.  B.  D. 

2)  In  Scottish  jurisprudence,  this  word  signifies  an  accused  person. 

3)  Sometimes  the  defendant  has  the  "right  to  begin".  The  rule  is  expressed  by  saying 
that  the  party  begins  who  would  lose  the  case  if  no  evidence  were  offered  by  either  side.  The 
"right  to  begin",  carrying  with  it  the  right  to  reply,  is  very  valuable. 
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There  are  other  reasons  for  which  he  may  refuse  to  answer:  (A)  That  the  answer 
would  tend  to  expose  him  to  the  risk  of  criminal  proceedings:  (B)  That  it  would 
violate  the  protection  with  which  all  communications  between  lawyer  and  client 
are  sacredly  invested,  and  which  may  extend,  to  cover  all  information  obtained 
by  or  under  the  direction  of  the  lawyer  or  client  with  a  view  to  the  particular  liti- 
gation. The  privilege  is  the  privilege  of  the  chent:  and  can  of  course  be  waived 
by  him.  A  witness  who  without  such  excuse,  fails  to  appear  or  to  answer  (if  physi- 
cally capable  of  doing  so)  is  liable  to  be  arbitrarily  fined  or  imprisoned  (though 
not  precisely  as  a  criminal)  for  "contempt  of  Court".  The  court  never  summons 
a  witness  on  its  own  initiative.  The  utmost  it  does  is  to  indicate  a  strong  opinion 
to  one  party  or  the  other  that  such-and-such  a  person  ought  to  be  tendered  for 
examination,  and  to  make  unfavourable  comment  to  the  jury  if  it  is  not  done. 

The  defendant's  leading  counsel  next  opens  his  case  with  a  speech.  It  may 
be  that  he  does  not  desire  to  call  any  evidence,  but  rests  his  case  on  the  results 
of  his  cross-examination.  Such  a  course  (frequent  in  criminal  cases),  deprives  the 
plaintiff  of  a  right  of  reply.  Otherwise,  when  the  defendant's  witnesses  have  been 
called,  cross-examined  and  re-examined,  the  defendant's  counsel  and  then  the  plain- 
tiff's are  each  at  liberty  to  sum  up  the  whole  result  from  their  respective  points 
of  view.  The  judge  then  sums  up  impartially  to  the  jury,  if  there  is  one,  and  if  not, 
gives  his  own  decision.  Juries  frequently  consult  as  to  their  verdict  by  screwing 
round  in  their  uncomfortable  seats  and  chattering  freely  among  themselves.  Occasio- 
nally they  leave  the  court  and  discuss  the  case  in  a  more  seemly  way.  The  summing- 
up  directs  them  as  to  the  law,  and  generally  gives  them  considerable  guidance 
as  to  the  facts.  The  jury  are  not  only  amateurs  in  law,  they  are  amateurs  in  the 
appreciation  of  evidence;  the  judge  is  a  professional,  and  it  is  not  thought  amiss 
that  he  should  direct  their  attention  to  weak  and  strong  features  of  the  testimony, 
and  to  fallacies  employed  in  their  speeches  by  counsel.  While  the  jury  are  con- 
sidering their  verdict  is  sometimes  found  a  convenient  time  for  the  argument  of 
points  of  law.  (Another  common  occasion  is  the  defending  counsel's  first  speech, 
in  which  he  frequently  asks  the  judge  to  rule  that  the  plaintiff's  evidence  discloses 
no  case  in  point  of  law  for  the  jury  to  decide).  If  the  jury  cannot  agree,  they  are  dis- 
charged (unless  the  parties  consent  to  take  the  verdict  of  a  majority).  This  ne- 
cessitates a  new  trial. 

The  jury  having  returned  a  verdict,  or  the  judge,  sitting  without  a  jury,  having 
given  his  decision,  the  court  gives  "judgment"  for  the  successful  party.  It  is  usual 
for  counsel  formally  to  get  up  and  ask  for  it,  though  this  is  perhaps  not  strictly  neces- 
sary where  the  verdict  is  for  a  liquidated  sum  and  no  difficulty  arises  as  to  costs.  But 
where  the  verdict  is  a  "special"  one;  i.  e.  where  the  jury  (whether  in  answer  to 
questions  left  to  them  by  the  judge,  or  not)  find  specific  facts,  a  motion 
for  judgment  becomes  necessary.  It  may  be  that  both  parties  regard  the  findings 
of  the  jury  as  entitling  them  to  judgment.  If  the  question  of  the  effect  in  law  of 
the  finding  is  at  all  difficult,  the  argument  of  the  motion  may  probably  be  deferred 
at  assizes,  and  even  in  London,  until  a  future  day.  In  Chancery,  the  course  of 
a  trial  in  which  a  single  clear  issue  is  raised  follows  much  the  same  course  as  a 
common-law  trial  by  a  judge  alone.    In  Admiralty  the  same  may  be  said. 

VIII.  Evidence. 

It  is  better  to  treat  in  a  separate  section  of  the  somewhat  arbitrary  and  compli- 
cated English  rules  of  evidence.  They  are  for  the  most  part,  if  not  entirely,  of  com- 
paratively modern  growth.  "Hearsay"  evidence  was,  for  example,  freely  admitted 
in  the  reign  of  James  I.  (1603).  The  late  Chief  Justice  (Lord  Russell  of  KiUowen) 
observed  of  them  that  "the  rules  of  evidence  which  prevail  in  this  country  are  much 
less  liberal  and  wide  than  those  which  prevail  in  many  other  enlightened  countries, 

and shut  out  large  bodies  of  testimony  which  are  received,  and  I  confess,  for 

myself,  I  think  are  properly  received,  in  other  countries :  evidence  of  great  cogency 
and  probative  force".  Aiid  the  Regius  Professor  of  Civil  Law  at  Cambridge 
agrees  that  the  courts  "ultimately  went  unfortunately  far  in  excluding  evidence". 

The  rules  of  evidence,  it  must  be  premised,  apply  mainly  to  examinations  in 
chief  (i.  e.  by  the  party  caUing  the  witness).  Cross-examination  is  practically  un- 
fettered by  rules,  except  those  of  expediency  and  good  taste.  For,  although  it  must 
theoretically  be,  like  all  other  examination,  relevant,  it  is  impossible  to  say  of  any 
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particular  question,  apparently  irrelevant,  that  it  is  not  part  of  the  developement 
of  the  attack  on  the  witnesses  psychological  attitude.  The  oath  is  a  very  unimportant 
feature  in  an  English  trial,  and  sits  lightly  on  many  consciences.  Consequently,  the 
the  cross-examination  of  witnesses  in  England  stands  to  their  cross-examination  in 
countries  where  false  swearing  has  very  probable  serious  consequences,  as  war  does 
to  chess.  An  apparently  irrelevant  question  may  lead  up  in  a  few  minutes  to 
the  breakdown  of  the  hostile  witness.  On  the  other  hand,  this  must  not  be  taken 
in  too  wide  a  sense.  There  is  no  more  frequent  cause  of  friction  between  bench 
and  bar  than  for  a  judge  to  interrupt  a  barrister  with — "What  is  all  this  leading 
to,  Mr.  A?"  It  should  also  be  noted  that  the  defendant  cannot  set  up  a  case  on 
which  he  has  not  afforded  the  plaintiff's  witnesses  an  opportunity,  in  cross-exami- 
nation, of  expressing  their  views. 

Let  us  add  that  written  evidence  is  most  uncommon.  The  interrogatories 
and  the  answers  to  them,  above  referred  to,  can  be  read.  But  other  evidence  is, 
in  practice,  always  given  orally,  except  in  interlocutory  proceedings.  The  parties 
may,  but  scarcely  ever  do,  agree  to  have  it  taken  in  writing  ("affidavit").  It 
may  be  agreed  or  ordered,  but  seldom  (except  in  the  "commercial  court")  is, 
that  a  particular  fact  may  be  proved  or  a  particular  witness  give  evidence,  in 
writing. 

But  even  then,  the  other  side  must  have  an  opportunity  of  seeing  the  written 
evidence  and  cross-examining  the  witness.  Wherever  there  is  a  sharp  conflict  of 
fact,  English  lawyers  distrust  affidavits.  They  are  drafted  by  the  solicitors,  and 
simply  signed,  often  rather  carelessly,  by  the  witness,  who  relies  on  the  solicitor 
to  get  them  properly  drawn  up.  Different  from  affidavit  evidence  is  evidence  which 
is  produced  to  the  court  in  writing,  but  was  taken  orally.  Such  are  depositions 
of  invalid  or  infirm  witnesses,  or  those  who  are  abroad.  Three  methods  are  available 
of  taking  their  evidence.  A  commission  may  be  appointed :  or,  much  more  usually, 
an  official  examiner,  or  an  unofficial,  but  impartial,  extraordinary  examiner,  is 
appointed  to  go  to  the  invalid  person,  or  to  proceed  abroad,  at  the  expense  of  the 
party  desiring  the  testimony,  and  to  conduct  a  fraction  of  the  trial  by  having  the 
witness  examined  and  cross-examined,  taking  down  the  answers,  and  transmitting 
them  to  the  court.  Or,  thirdly,  in  countries  where  such  a  procedure  would  be  a 
contravention  of  the  local  law  as  to  oaths  i),  letters  of  request  will  issue  to  the 
local  coiu-t,  asking  it  to  conduct  the  inquiry  (this  may  also  be  done  where  the 
witness  is  in  India  or  the  colonies;  only  these  courts  are  obliged  to  comply) 2). 

Otherwise,  the  evidence  is  purely  oral.  And  the  witness  is  usually  instructed  as  to 
whathisstoryistobe,  by  being  furnished  with  a  copy  of  the  "proof"  which  is  supplied 
to  counsel  as  containing  his  evidence.  It  is  an  inflexible  rule  that  the  barrister  who 
examines  a  witness  in  court  shaU  not  have  previously  interviewed  him  in  person  as  to 
his  evidence.  (This  does  not  apply  so  strictly  that  counsel  may  not  see  the  respective 
witnesses  at  all,  if  they  are  necessary  parties  to  be  present  at  any  conference  which 
he  holds  with  the  solicitor.)  It  is  the  solicitor's  business  to  "get  up"  the  case,  sub- 
ject to  the  barrister's  advice  as  to  the  kind  of  evidence  that  is  necessary,  by  inter- 
viewing the  persons  whom  it  is  desired  to  call  as  witnesses,  reducing  their  state- 
ments to  a  narrative,  and  communicating  it  to  counsel.  The  latter  then  analyzes 
the  synthesis,  in  open  court,  by  asking  the  witness  questions.  It  is  quite  exceptional 
and  unusual  for  a  witness  to  make  a  statement  of  any  length.  Such  speeches  as 
those  of  de  PeUieux  in  the  Dreyfus  case  would  not  be  admissible.  This  brings  us 
to  the  first  technical  rule  of  evidence. 

1.  Leading  questions  are  inadmissible.  Leading  questions  are  such  as  suggest 
the  answer;  so  that  the  barrister,  although  he  has  the  witness's  full  statement 
before  him,  cannot  put  it  to  him  in  a  series  of  descriptive  questions  to  which  the 
witness  need  only  answer  "Yes",  or  perhaps  "No".  The  questions  must  be  colour- 
less. Very  occasionally,  indeed,  it  is  necessary  to  depart  from  the  rule;  thus,  in  an 
action  for  the  value  of  a  damaged  article,  the  thing  may  be  produced  in  court,  and 

the  witness  asked  "Is  this  the  article  you  received  from  Messrs.  X?" to  which 

of  course  he  can  only  answer  "Yes,  it  is". 

1)  Letters  of  request  are  rapidly  Supplanting  commissions  in  all  cases:  except  in  csaes 
where  the  witness  is  in  the  United  States  of  North  America.  But  since  the  foreign  court  does 
not  take  the  evidence  in  the  English  manner,  there  are  signs  of  a  reaction. 

2)  As  to  Ireland  and  Scotland,  see  17  &  18  Vict.  o.  34,  ss.  1,  2;  Jud.  Act  1884,  s.  16. 
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2.  Hearsay  evidence^)  is  inadmissible.  This  is  because  the  statements  were 
not  made  under  the  sanction  of  an  oath  and  the  liability  to  cross-examination,  rather 
than  because  they  are  apt  to  be  coloured  by  the  personal  equation  of  the  reporter. 
But  there  are  certain  exceptions.    Statements  on  oath  are  received  as  to  declarations 

1.  Of  matters  of  general,  public  or  family  interest  (made  ante  litem  motam) 
e.  g.  pedigrees,  parish  boundaries  etc. 

2.  By  a  deceased  person  against  his  own  interest  or  in  the  course  of  his 
duty  (usually,  if  not  necessarily,  in  writing). 

3.  Which  form  part  of  the  res  gestae. 

4.  Made  previously  by  a  witness  and  contradicted  by  him  at  the  present  trial. 

5.  Made  by  a  party  or  his  agent  (admissions). 

There  are  many  perplexing  and  contradictory  decisions  on  these  exceptions. 
Statements  made  in  writing  by  a  carter,  a  servant  of  the  plaintiff,  were,  in  Price 
V.  Torrington  (1703)2)  received  (after  his  death)  in  the  plaintiff's  favour,  as  having 
been  made  in  the  course  of  his  duty.  But  an  entry  by  a  Jewish  rabbi  of  a  circum- 
cision in  the  synagogue  registry  was  rejected  when  tendered  as  proof  of  the  patient's 
age.  Entries  made  in  a  person's  own  business  books  are  not  considered  as  made  in 
pursuance  of  a  duty,  and  so  are  excluded 3).  They  may  sometimes  be  evidence  for  his 
opponents,  as  being  "admissions".  And  in  the  "commercial"  court  the  strict  rule  is 
very  much  relaxed*). 

3.  Documents  m/ust  he  proved  by  being  'prodvced.  This  is  expressed  also  by 
saying  that  "secondary"  evidence  of  documents  is  not  admissible.  Documents 
which  are  merely  evidentiary,  and  which  purport  to  be  narratives  of  transactions, 
and  of  no  intrinsic  vahdity,  are  not  regarded  as  evidence  in  themselves  at  all.  If  the 
person  who  prepared  them  is  alive,  he  ought  to  be  called:  if  not,  then  they  may 
possibly  be  admissible,  tmder  the  exceptions  to  rale  (2)  supra,  as  embodying  what 
he  wovdd  have  been  able  to  say.  Thus  a  diary,  even  if  contemporaneous  with  the 
facts  narrated  ia  it,  is  not  evidence,  and  cannot  be  read  in  court.  If  the  writer 
is  dead,  and  it  was  kept  in  pursuance  of  a  duty,  or  it  otherwise  falls  within  the 
exceptions  referred  to,  then,  on  proof  of  handwriting,  it  may  be  received  as  a  sub- 
stitute for  his  oral  testimony.  Or,  the  writer,  if  Uving,  may  be  called  to  depose 
to  the  facts  narrated,  and  may  "refresh  his  memory"  by  reference  to  the  diary, 
provided  that,  (1)  it  is  the  original  and  not  a  copy,  (2)  it  was  made  at  the  very  time 
of  the  occurrence  or  immediately  after. 

Leaving  these  classes  of  writings,  and  turning  to  documents  which  are  evidence, 
of  themselves,  having  an  intrinsic  operation  and  validity,  we  find  the  case  where 
usually  nothing  but  the  production  of  the  genuine  original  will  suffice.  Thus,  to 
prove  a  conveyance,  the  sealed  transfer  must  be  forthcoming:  to  prove  a  contract 
of  certain  kinds,  the  signed  writing  must  be  produced^).  Deeds  over  30  years  old, 
and  coming  from  a  natural  custody,  "prove  themselves" :  i.  e.,  it  is  unnecessary 
to  give  formal  evidence  of  execution  or  handwriting.  But  it  is  seldom  that  the 
authenticity  of  a  document  is  challenged,  and  the  expense  of  preparing  formal 
proof  which  will  probably  never  be  wanted  is  avoided  in  practice  by  the  inter- 
changing between  parties  of  "notices  to  admit"  documents.  The  costs  of  proving 
strictly  documents  included  in  such  a  notice,  which  the  opposite  party  declines  to 
admit,  will  have  to  be  borne  by  the  latter,  unless  the  judge  at  the  trial  certifies 
the  refusal  to  have  been  reasonable.  And  if  no  such  "notice  to  admit"  is  given, 
the  party  who  might  have  given  it  and  thus  avoided  the  necessity  of  strict  proof, 
wiU  probably  have  to  bear  the  expense,  whether  he  succeeds  in  the  action  or  not. 

Suppose  a  document,  which  is  admissible  or  necessary  as  evidence  is  lost, 
destroyed  or  not  in  the  party's  possession.  In  the  latter  case,  he  can  summon  the 
possessor  to  come  as  a  witness  and  to  bring  the  document  with  him.  Or,  if  it  is  in 
his  opponent's  power  or  possession,  he  can  give  him  "notice  to  produce"  it  at  the 
trial:  and  if  it  is  not  then  produced,  he  is  at  Hberty  to  do  what  could  not  other- 
wise be  done,  namely,  give  secondary  evidence  of  its  contents  (e.  g.  by  proving  a  copy). 
It  is  usual  to  give  simultaneously  notice  to  the  other  side  to  admit  all  one's  own, 

1)  I.  e.,   evidence   of   other  persons'  ■written   or  verbal    declarations   or   statements. 
S)  1  Salk.  285. 

»)  Davis  V.  Loyd,  (1844)  1  C.  &  K.,  246. 
*)  See  p.  74  infrd.. 

*)  See  the  Title  Contracts.  The  principal  instances  are  contracts  relating  to  land  and 
contracts  for  the  sale  of  goods  of  £10  value. 
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and  to  produce  all  their  own,  documents,  so  far  as  they  may  he  considered  useful. 
In  the  "commercial"  court,  the  rules  of  evidence  are  greatly  relaxed,  and  these 
notices,  the  object  of  which  is  to  secure  the  same  result  of  facile  proof,  can  seldom 
be  required.  And,  generally,  banker's  books  need  not  be  brought  to  court,  but 
certified  copies  may  be  ordered  to  be  used  instead^).  The  same  is  possible  where 
business  books  are  in  question:  but  (except  in  the  "commercial  court")  the  practice 
is  less  frequent. 

Foreign  evidence  used  formerly  invariably  to  be  taken  by  the  court's  pro- 
ceeding abroad  in  the  person  of  its  commissioners  or  examiner  (generally  barristers 
of  some  seniority,  appointed  ad  hoc).  This  was  the  mode  adopted  in  the  case  of 
sick  or  infirm  witnesses;  and  the  same  procedure  seemed  natural  in  the  case  of 
witnesses  abroad.  It  had  this  great  advantage,  that  the  person  charged  with  taking 
the  evidence  was  acquainted  with  the  English  evidentiary  system,  and  thus  the 
evidence  was  taken  precisely  as  it  would  have  been  at  home.  The  process  of  question- 
ing by  the  advocates  of  the  parties,  under  the  presidency  of  the  Examiner,  was 
followed 2).  Such  an  examiner  cannot  decide  as  to  the  admissibihty  of  any  question, 
but  must  reserve  such  objections  for  the  court. 

Where  such  an  examination  upon  oath  is  objected  to  by  the  local  law  (and 
it  seems  that  the  English  law  itself  penalizes  the  administration  of  oaths  by  im- 
official  persons  in  England),  the  only  course  is  to  issue  letters  of  request  to  a  local 
court.  These  are  transmitted  though  diplomatic  channels,  except  in^the  case  of 
Brazil,  which  prefers  that  its  courts  should  receive  them  direct.  And  in  the  last 
four  or  five  years  it  has  become  the  fashion  to  issue  letters  of  request,  even  when 
the  local  law  would  not  be  infringed  by  a  commission.  For  the  United  States  of 
North  America,  a  commission  is  still  preferred.  In  Ireland  and  Scotland  a  subpoena  is 
effective  and  no  commission  is  needed.  In  the  colonies  either  plan  (commission  or 
letters)  may  be  adopted,  and  the  local  courts  are  bound  to  comply  with  letters  of 
request,  which  may  take  the  form  of  a  "mandamus". 

By  a  remarkable  provisibn  of  the  Merchant  Shipping  Act,  1894,,  evidence 
taken  before  any  British  consular  officer  is  receivable  as  evidence  in  any  pro- 
ceedings in  England,  whether  any  opportunity  for  cross-examination^)  was  given 
or  not. 

Very  often  counsel  do  not  think  it  worth  while  to  object  to  questions  on 
technical  grounds. 

IX.  Appeals. 

The  hierarchy  of  the  courts  for  appeal  purposes  may  be  exhibited  as  follows : — 


K.  B.  D. 

C.  D. 

Adm.  D. 

Master  or  District  Eegistrar. 

Master  (or  dist.  regr.) 

Eegistrar. 

Judge  in  chambers. 

Judge  in  chambers. 

Judge  in  chambers. 

Judges  in  court  (Divisional 

Court). 
Judge  in  court  (Ist.  instance 

only). 

Judge  in  court. 

Judge  in  court. 

Court  of  Appeal. 


House  of  Lords. 


Interlocutory  proceedings  may  pass  through  all  these  stages*).  The  trial  of 
an  action  commenced  by  writ  of  course  begins  with  the  third.  Interlocutory  deci- 

1)  Stat.  42  &  43  Vict.  c.  11:  45  &  46  Vict.  c.  72. 

2)  In  the  case  of  commissioners  a  set  of  written  questions  was  formerly  prepared,  by 
the  party  desiring  the  evidence,  and  propounded  by  the  commissioners.  Cross-examination, 
however,  was  allowed.  But  this  process  has  long  been  disused  in  practice,  and  the  exami- 
nation before  an  examiner  is  termed  a  "conmiission"  in  common  parlance. 

*)  Unless  the  proceedings  are  criminal. 

*)  Except  in  "commercial"  list  cases  (see  p.  74),  where  they  begin  with  the  second. 
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sions  of  a  master  may  be  taken  by  appeal  to  a  judge :  or  the  matter  may  be  referred 
by  the  master  to  the  judge  without  giving  a  decision.  Most  interlocutory  matters 
in  the  K.  B.  D.  now^)  skip  the  next  stage  (that  of  appeal  to  a  Divisional  Court)  and 
go  straight  to  the  Court  of  Appeal.  This  is  so  in  the  case  of  all  matters  of  "prac- 
tice and  procedure":  and  in  aU  such  cases  the  leave  of  the  judge  appealed  from, 
or  of  the  Court  of  Appeal,  must  be  obtained,  unless  the  decision: 

1.  Concerned  the  liberty  of  the  subject  or  the  custody  of  children. 

2.  Refused  leave  to  defend  a  specially  indorsed  claim,  or  made  it  subject  to 
conditions. 

3.  Concerned  the  appointment  of  a  receiver  or  the  grant  of  an  injunction. 

4.  Determined  liabilities  under  the  Companies  Acts. 

5.  Dealt  with  the  finding  of  an  arbitrator  or  referee. 

Mere  orders  extending  time  or  giving  leave  to  defend  cannot  be  appealed  from. 
And  appeals  from  a  judge  as  to  costs  are  greatly  discouraged,  this  being  regarded 
as  a  matter  for  judicial  discretion. 

In  the  Chancery  Division  the  step  corresponding  to  the  hearing  in  the  Divisional 
Court  still  remains — the  hearing  by  the  judge  in  open  court.  But  this  is  not  strictly 
an  appeal.  In  the  K.  B.  D.,  the  suitor  goes  (or  rather  went)  from  Mr.  Justice  X,  sitting 
in  Chambers  to  the  King's  Bench  Division  (represented  by  the  Divisional  Court) 
sitting  in  court:  i.  e.  to  Justices  X,  Y  and  Z.  But  in  the  Chancery  Division,  the 
suitor  goes  from  Mr.  Justice  A  in  Chambers  to  Mr.  Justice  A  in  court:  obviously 
this  is  not  an  appeal  at  aU,  but  a  re-hearing  2).  Although  not  abolished,  in  "matters 
of  practice  and  procedure"  it  can  be  dispensed  with,  and  the  suitor  can  go 
direct  from  chambers  to  the  Court  of  Appeal,  if  he  can  get  the  judge's  certi- 
ficate that  no  further  argument  in  open  court  is  desired. 

Final  judgments  go  to  the  Court  of  Appeal  from  the  trial  judge  ia  aU  divisions. 
AU  roads  converge  in  the  Court  of  Appeal:  and  nearly  all  its  orders  are  appealable 
to  the  House  of  Lords.  It  is  now  the  place  to  make  some  reference  to  the  com- 
position of  these  various  tribunals.  Of  the  masters  we  have  already  spoken.  The  Judge 
in  chambers  is,  in  the  K.  B.  D.,  one  of  the  judges  of  that  division,  who,  like  the 
"Lord  Ordinary  on  the  Bills"  in  Scotland,  is  deputed  for  the  business.  The  Judges 
of  the  High  Court  must  be  barristers  of  10  years'  standing.  As  successors  of  the  judges 
of  the  old  Court  of  King's  Bench,  they  enjoy  very  high  consideration  socially,  and  are 
chosen  as  a  rule  from  counsel  of  the  most  extensive  practice  who  are  beginning  to  feel 
the  active  life  of  the  Bar  burdensome.  Since  the  institution  of  the  Court  of  Appeal, 
however,  the  same  weight  scarcely  attaches  to  their  judgments  as  formerly.  For 
appeal  purposes  and  for  purposes  of  argument  of  points  of  law,  the  K.  B.  judges  sit 
in  a  tribunal  designed  to  imitate,  at  a  minimum  expenditure  of  judicial  power,  the 
old  Court  of  King's  Bench  holding  a  plenary  sitting.  This  is  the  so-called  Divisional 
Court,  and  was,  until  Lord  Alverstone  introduced  a  different  fashion,  composed  of 
two  judges.  At  present,  the  Lord  Chief  Justice  and  two  puisne  judges  frequently  com- 
pose the  Divisional  Court.  In  Admiralty  the  President  and  another  judge  constitute  it; 
in  Chancery  it  is  never  required,  a  single  judge  in  court  being  competent  to  dispose 
of  aU  matters.  The  Lord  Chancellor  is  the  head  of  the  Chancery  Division,  but  has 
no  longer  any  but  a  supervisory  connection  with  it.  The  Lord  Chief  Justice,  on  the 
contrary,  is  an  active  member  of  the  King's  Bench  Division,  and  tries  causes,  in 
London  and  on  circuit,  as  an  ordinary  judge  of  first  instance. 

The  Court  of  Appeal  is  composed  of  the  Master  of  the  RoUs  as  working  presi- 
dent, and  five  "Lords  Justices",  though  the  Lord  Chancellor,  Lord  Chief  Justice 
and  President  of  the  Probate,  Divorce  and  Admiralty  Division  are  nominally 
members  also.  Judges  of  the  K.  B.  D.  and  C.  D.  may  be  invited  to  sit  there  on 
emergency,  and  also  ex -Lord  Chancellors.  It  sits  in  two  (occasionally  in  three) 
divisions  of  three  judges  each^).  Its  decisions  are  authoritative  in  a  sense  which 
can  hardly  be  said  of  those  of  the  High  Court. 

Appeals  to  the  House  of  Lords  are  costly  and  infrequent,  but  its  decisions 
are  of  conclusive  authority.  The  matter,  so  far  as  form  is  concerned,  passes  out 
of  the  purview  of  the  courts  of  law  altogether.  It  goes  from  the  Royal  Courts 
to  Westminster,  in  the  form  of  a  petition  to  the  King  in  Parhament,  and  is  ad- 


1)  Since  1894. 

2)  Boake  v.  Stevenson,  [1895]  1  Ch.  358. 

*)  But  two  can  decide  interlocutory  matters. 
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judicated  on  in  the  great  Chamber  of  Peers  by  a  fluctuating  body  of  law  lords 
from  three  to  ten  or  more  in  number.  In  theory,  any  peer  can  vote  on  the  question. 
It  required  the  greatest  efforts  to  prevent  lay  peers  from  taking  part  in  the  decision 
in  O'ConneU's  case  (the  Irish  agitator)  ia  1844.  Lord  RomiUy,  the  law  reformer, 
was  strongly  of  opinion  that  it  was  well  for  them  to  do  so,  as  it  tended  to  keep  the 
law  in  touch  with  ordinary  lay  opinion.  But  at  present  the  official  "law  lords" 
alone  decide.  At  one  time,  the  only  law  lord  who  could  be  relied  on  to  attend  was 
the  Lord  Chancellor ;  and  he  occupied  himself  comfortably  in  re-hearing  his  own  decrees. 
Sometimes  an  ex-Lord  Chancellor  would  assist  to  keep  him  straight,  and  many  most 
important  cases  were  so  decided  by  Erskine  and  Brougham,  with  a  lay  lord  or 
two  to  form  a  quorum.  Now,  there  are  four  salaried  Lords  of  Appeal  appointed 
(usually  an  equity,  a  common-law,  a  Scottish  and  an  Irish  lawyer),  and  at  least 
three  law  lords  (including  peers  who  hold,  or  have  held,  high  judicial  office  in 
Great  Britain  or  Ireland)  must  take  part  ia  every  decision. 

Time  for  Appealing. 

The  time  is  generally  rather  short.  For  a  House  of  Lords  Appeal,  a  year  is 
always  allowed.  Appeals  may  be  entered  in  the  Court  of  Appeal  within  3  months 
in  the  case  of  final  judgments,  14  days  in  the  case  of  interlocutory  orders.  When 
there  is  an  appeal  from  Chambers  to  a  Divisional  Court,  it  must  be  actually  entered 
to  be  heard  on  a  day  within  8  days  of  the  decision,  provided  such  a  court  is  available, 
and  2  days'  notice  must  be  given  to  the  respondent.  An  appeal  to  the  judge  in 
chambers  must  be  made  within  4  days  (in  the  K.  B.  D.) — ^in  the  C.  D.  the  master 
will  fix  a  day  if  the  resolution  to  appeal  is  taken  at  once,  otherwise  he  must  be 
applied  to  for  an  appointment. 

Evidence  on  Appeal.     New  trials. 

On  an  interlocutory  appeal,  the  evidence,  being  written,  is  available  for  pro- 
duction to  the  appeDate  tribunal  in  the  form  in  which  it  was  produced  to  the  court 
below.  On  a  final  appeal,  the  court  has  to  rely  on  the  notes  of  evidence  taken 
during  the  progress  of  the  case  by  the  judge,  and  on  the  shorthand  notes  (if  any) 
privately  agreed  to  be  taken  by  the  parties.  These,  or  as  much  of  them  as  is  ne- 
cessary, are  read  by  counsel,  who  can  also  supplement  the  account  from  their  per- 
sonal knowledge.  The  admission  of  fresh  evidence  is  very  unusual,  and  the  pro- 
duction of  a  witness  for  examination  and  cross-examination  almost  unheard  of. 
Great  reluctance  is  always  felt  to  entertain  any  appeal  upon  matters  of  fact :  and 
the  ground  of  appeal  is  almost  always  error  in  law. 

If  it  is  the  finding  of  fact  by  the  court  of  first  instance  which  is  impeached, 
the  standard  remedy  is  not  strictly  an  appeal  but  an  application  for  a  new  trial. 
This  used  (K.  B.)  to  be  made  to  a  Divisional  Court :  but  now  that  it  has  to  be  made 
to  the  CoTirt  of  Appeal,  which  has  power  to  enter  judgment  for  the  applicant  instead 
of  directing  the  new  trial  to  take  place,  it  has  nothing  to  distinguish  it  from  a 
strict  "appeal".  Such  an  application  is  possible  when  the  verdict  of  a  jury  or  the 
decision  of  a  judge  sitting  as  a  jury  is  alleged  to  be  vitiated  by  such  circumstances 
as  the  folloAving: 

1.  Verdict  against  the  weight  of  the  evidence. 

2.  Damages  grossly  excessive  or  inadequate. 

3.  Evidence  improperly  admitted  or  excluded. 

4.  Jury  misdirected  as  to  the  law  by  the  judge. 

The  last  in  the  most  frequent  case  in  which  the  Court  of  Appeal  reverses  the 
judgment,  instead  of  allowing  a  new  trial.  It  is  virtually  an  appeal  from  the  law 
laid  down  by  the  trial  judge.  Very  frequently,  where  the  damages  are  too  large, 
or  too  small,  the  Court  of  Appeal  will  decUne  to  give  a  new  trial  if  a  more  reasonable 
sum  will  be  accepted  or  paid. 

Stay  of  Execution. 
Pending  an  appeal,  the  court  from  which  the  appeal  is  brought  or  the  appel- 
late court  may  "stay"  execution;  so  that  the  successful  party  can  take  no  pro- 
ceedings to  make  his  judgment  available  in  the  meantime.  It  may,  and  very  gene- 
rally does,  impose  terms:  thus  it  is  often  ordered  that  a  substantial  part  of  the 
damages  should,  as  a  condition  of  the  stay,  be  paid  into  court. 
B  6 
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Form  of  Appeal. 

The  form  of  appeal  is  what  is  technically  called  a  "motion",  except  in  the 
House  of  Lords,  when  it  is  a  "petition".  Two  counsel  on  each  side,  or  in  each  in- 
terest, are  generally  heard:  and  three  copies  of  aU  documents  must  be  supplied 
for  the  use  of  the  Lords  Justices. 

In  the  Lords,  the  formahties  attending  appeal  are  elaborate.  A  recognizance 
in  £500  must  be  excecuted,  and  £200  deposited  in  cash,  or  guaranteed  with  ap- 
proved security:  the  appellant's  petition  must  be  printed  and  signed  by  two  counsel, 
served  on  the  respondents  and  presented  to  the  House.  The  appellant  must  also 
lodge  at  the  House,  and  deliver  to  the  respondent,  a  detailed  printed  case,  and 
by  taking  out  and  serving  an  "order  of  service"  on  the  respondents,  the  appellant 
makes  it  incumbent  on  them  to  lodge  a  similar  printed  "case"  in  reply  within 
6  weeks  (8  weeks  in  Scottish  and  Irish  cases).  Appendices  to  these  cases  contain 
prints  of  aU  the  documentary  evidence.  The  appeal  must  then  be  set  down  for 
hearing.  The  House  will  not  receive  fresh  evidence.  A  committee  sit  occasion- 
ally in  private  to  deal  with  interlocutory  matters. 

X.  Execution. 

On  obtaining  from  the  proper  officer  a  certificate  of  the  result  of  the. trial, 
the  judgment  can  be  "entered"  at  another  department  of  the  Central  Office  (or 
at  the  District  Registry,  as  the  case  may  be).  But  in  the  Chancery  Division  the 
judgment  is  not  one  for  the  simple  payment  of  damages,  but  is  a  complex  adjust- 
ment of  rights,  and  it  requires  to  be  "settled"  by  repeated  appointments  before 
the  Registrar,  at  which  the  solicitors  of  the  parties  attend,  and  take  any  objections 
they  may  have  to  his  official  "minutes"  of  the  decree.  Or,  again,  a  Chancery  judg- 
ment may  be  simply  one  for  the  taking  of  certain  accounts,  and  the  payment  of 
what  may  be  foiuid  due  on  balance.  Referees  are  never  resorted  to  in  chancery 
cases,  for  the  chancery  courts  have  a  complete  apparatus  for  taking  accounts: 
and  their  practice  is  not  to  refer  cases  of  account  to  a  referee  to  try,  but  to  pronounce 
judgment  for  an  account,  and  leave  it  to  be  worked  out  in  detail  in  chambers  by 
the  masters  in  chancery  (never  by  District  Registrars).  Such  judgments  are 
frequent  in  actions  on  mortgages  of  land:  the  judgment  directs  an  account  of 
what  is  due,  and  an  order  that  on  payment  of  principal,  interests  and  costs,  the 
mortgage  shall  be  discharged;  otherwise  that  the  land  shall  be  definitely  vested 
in  the  mortgagee.  So  also,  in  an  action  for  winding-up  a  partnership.  The  process 
of  verifyiag  the  accounts  need  hardly  be  detailed,  but  it  should  be  mentioned  that 
other  persons  more  or  less  interested  in  the  proceedings,  may  at  this  stage  be  brought 
in  to  participate  ia  taking  the  accounts,  although  not  origitially  parties.  The  up- 
shot of  the  proceeding  is  that  the  Master  signs  and  files  a  certHicate  embodying 
the  result  of  his  investigations. 

Any  party  may  then  apply  to  the  judge  to  alter  it.  The  matter  will  be  entered 
"for  further  consideration",  and  the  judge  will  confirm  or  alter  the  certificate, 
after  which  its  finding  can  be  enforced  by  the  ordinary  methods.  In  the  same  way,  the 
original  judgment  may  direct  certain  inquiries  to  be  made — such  as  what  persons 
were  the  next-of-kin  of  a  deceased  partner — and  the  Master  will  investigate  the 
facts  and  certify  the  result  in  a  similar  way. 

Attachment. 

When  the  final  judgment  directs — as  a  Chancery  action  frequently  does — that  the 
defendant  shall  do,  or  abstain  from  doing,  certain  definite  things  (other  than  the  mere 
payment  of  money,  such  as  concurring  in  a  sale  of  a  partnership  business,  assigning  a 
patent  to  a  person  for  whose  benefit  it  has  been  declared  that  he  possesses  it),  the 
decree  is  enforceable  by  an  order  of  committal  or  attachment,  i.  e.  imprisonment. 
A  mere  judgment  for  the  recovery  of  a  sum  of  money,  or  an  order  for  the  pay- 
ment of  such  a  sum  cannot  be  thus  enforced,  since  the  Debtors  Act  of  1869 — unless 
in  a  few  rare  cases i).  Such  process  against  the  person  is  surrounded  by  various 
safeguards.    It  absolutely  requires  to  be  grounded  on  personal  service  of  the  judg- 

1)  But  such  judgments  may  form  the  subject  of  an  application  to  a  court  with  bankruptcy 
jurisdiction  (usually  a  county  court)  for  an  order  committing  to  prison  for  six  weeks  or  less 
a  debtor  who  has  the  means  to  pay  and  does  not  do  so.     See  the  sections,  p.  94  infrd. 
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ment  or  order  on  the  defendant,  and  the  intervention  of  the  court  in  the  person 
of  a  judge  (usually  sitting  in  Chambers).  The  judge  must  be  satisfied  that  the  order 
has  been  brought  to  the  mind  of  the  party  and  disregarded,  by  sworn  testimony  in 
writing,  before  the  attachment  will  be  allowed.  If  permitted,  it  is  not  unusual 
to  direct  that  the  warrant  shall  "lie  in  the  office"  for  a  few  days  or  weeks,  to  give 
the  party  another  opportunity  of  complying.  The  warrant  takes  the  form  of  a 
"writ  of  attachment",  prepared  by  the  party  asking  for  its  issue,  sealed  at  the 
court  office,  and  delivered  to  the  sheriff  in  whose  county  the  party  to  be  attached 
is  living,  whose  duty  it  is  to  execute  it  by  his  bailiffs. 

Fieri  Facias. 

Much  the  most  common  method  of  execution  is,  however,  the  well-known 
writ  of  fieri  facias,  by  which  the  judgment-debtor's  movables  are  made  available 
to  satisfy  a  sum  certain  adjudged  to  be  due.  This  also  is  a  writ  framed  in  a  common 
form  by  the  solicitor  to  the  "judgment  creditor"  (who  may  be  the  defendant,  since 
the  judgment  may  have  given  him  a  right  to  receive  his  expenses  or  some  of  them 
from  an  entirely  or  partially  unsuccessful  plaintiff).  It  is  sealed  at  the  court  office 
(central  office  or  district  registry),  and  then  taken  to  the  sheriff  (in  practice,  to 
the  under-sheriff)  of  the  county,  for  execution  by  his  bailiffs.  The  great  advantage 
of  proceeding  to  actual  seizure  is  this,  that  the  creditor  may  be  thenceforward 
(provided  he  had  no  notice  of  any  recent  act  of  bankruptcy  on  the  part 
of  the  debtor)  preferred  to  others.  A  second  creditor  may  subsequently  seize, 
or  as  it  is  technically  termed,  "levy  on",  the  goods  already  seized  (of  course 
through  the  sheriff):  and  this  will  secure  a  secondary  preference,  and  so  on.  It  is 
not  proper  to  seize  more  goods  than  are  necessary;  but  the  uncertainties  of  forced 
sales  are  such  that  it  is  usual  to  seize  a  considerable  amount  for  complete  pro- 
tection. The  goods,  unless  bankruptcy  supervenes  and  the  bankruptcy  officials  inter- 
fere, are  sold  by  the  sheriff's  officers  by  public  auction;  and  by  modem  legislation^), 
if  the  judgment  was  for  over  £20,  the  sheriff  must  retain  the  proceeds  for  14  days, 
during  which  time  he  must  pay  it  over  to  the  bankruptcy  officials  (deducting  ex- 
penses) if  he  receives  notice  of  a  bankruptcy  petition's  being  presented  against 
the  debtor.  As  an  unsatisfied  judgment  for  a  substantial  amount  usually  precipi- 
tates a  bankruptcy  petition,  it  will  be  seen  that  there  is  not  very  much  benefit 
in  levying  a  fieri  facias  nowadays,  unless  for  the  behoof  of  the  general  body  of 
creditors. 

The  process,  being  ancient,  presents  striking  anomalies.  It  is  appUcable 
to  corporeal  moveables  capable  of  being  sold  (and  to  interests  for  a  term  of 
years  in  immoveables,  and  to  growing  crops.)  This  excluded  money,  bUls,  and 
securities  generally.  Money  and  its  equivalents  are  however  made  seizable  by 
1  &  2  Vic.  c.  110,  §  12.  Things  let  or  pledged  to  the  judgment-debtor  can  be 
seized  and  sold  pro  stio  interesse.  Those  which  he  has  let  or  pledged  to  third  parties 
cannot  be  affected.  But  this  is  not  because  the  mere  custody  of  the  third  parties 
protects  them.  On  the  contrary,  the  sheriff  may  always  break  into  a  stranger's 
house  to  get  the  debtor's  goods  (subject  to  an  action  for  damages  it  they  are  not 
actually  there),  though  he  may  not  break  into  the  debtor's  own  premises,  or  take 
goods  from  his  own  personal  custody.  A  special  exemption  is  given  to  tools  and 
professional  requisites,  bedding  and  dress  to  the  total  value  of  £5.  The  levy  can 
be  made  at  night. 

It  wiU  be  seen  that  the  process  closely  resembles  that  of  extra-judicial  distress 
for  rent.  The  two  are  apt  to  collide,  and  the  collision  is  the  subject  of  statutory 
regulation.  The  landlord,  as  a  preferred  creditor,  has  some  advantage.  He  is  hot 
bound  to  notice  probable  levies  (though  of  course  he  cannot  seize  what  is  already 
m  custodia  legis):  but  the  sheriff  is  bound,  on  levying  on  the  tenant's  goods,  to 
make  provision  for  the  landlord's  rights,  being  directed  by  statute  to  pay  to  the 
landlord  a  year's  arrears  of  rent  (or  in  the  case  of  a  weekly  or  monthly  tenancy  four 
weeks  or  months  as  the  case  may  be).  It  is  well  known  that  a  landlord  can  (sub- 
ject to  the  recent  revolutionary  Act  of  8  Edw.  VII,  c.  53.)  distrain  for  rent  on  all 
goods  found  on  his  tenant's  land,  no  matter  whose.  This  is  not  so  by  common  law, 
in  the  case  of  levies  by  a  judgment  creditor:  but  the  Bills  of  Sale  Acts 2)  have  gone 


1)  Bankruptcy  Act.,  1890,  §  11. 

2)  41  &  42  Vict.,  o.  31:  45  &  46  Vict.  c.  61. 
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a  considerable  way  in  the  direction  of  making  goods  leviable  whicb  have  been  (1) 
conveyed  away  by  the  debtor,  without  leaving  his  custody,  by  an  unregistered 
document,  —  or  (2)  allowed  to  remain  in  his  possession  in  the  way  of  business  by  the 
real  owner. 

Elegit. 
A  sort  of  analogy  to  fieri  facias  for  immovables  (including  terms  of  years, 
short  or  long)  is  offered  by  the  writ  of  elegit,  which  is  so  named  from  its  having 
originally  been  an  exclusive  writ,  which  the  creditor  could  have  if  he  "preferred" 
it  to  any  other.  The  land  is  seized  and  sold  by  the  sheriff:  and  after  that,  no  other 
process  of  execution  can,  even  now,  be  admitted i).  Just  as  the  interest  of  a  letter 
or  pledgor  is  not  liable  to  be  taken  under  a  fieri  facias,  so  the  interest  of  a  person 
entitled  to  the  possession  of  land  in  futuro  carmot  be  taken  in  elegit.  The  land  (un- 
less so  ordered)  is  not  sold,  but  its  value  is  ascertained  by  a  jury,  and  itself  delivered 
in  specie  to  the  creditor,  to  satisfy  his  claim  out  of  its  annual  proceeds.  Bankruptcy 
proceedings  do  not  seem  necessarily  to  interfere  with  the  operation  of  this  writ: 
but  it  is  defeated  by  a  conveyance  of  the  land  to  a  bon&,-fide  purchaser  prior  to 
delivery  to  the  creditor. 

Charging  Order. 

These  ancient  writs  are  not  available  in  the  case  of  many  species  of  property 
of  modem  growth:  in  particular,  to  stocks  and  shares.  In  virtue  of  1  &  2  Vic.  c.  110, 
§  14  it  is  possible  for  a  judgment  creditor  to  gain  a  certain  priority  in  respect  of 
these :  only,  however,  where  they  are  British  Government  stock,  funds  or  annuities, 
or  stock  or  shares  of  a  public  company  in  England.  This  is  effected,  not  by  em- 
powering the  creditor  to  sell,  or  get  the  sheriff  to  sell,  the  shares;  but  by  the  more 
elegant  expedient  (to  modem  ideas)  of  giving  him  a  "charge"  or  statutory  hypothec 
over  them.  This  charge  is  made  by  virtue  of  a  "charging  order"  issued  by  a  Master 
in  Chambers  ex  parte,  and  this  can  at  once  be  notified  to  the  government  financial 
officers,  or  to  the  company,  and  they  wiU  then  be  disabled  from  continuing  to 
pay  dividends  to,  and  from  recognizing  transfers  by,  the  debtor.  The  latter  can  "show 
cause"  against  this  "charging  order  nisi";  and  if  no  good  cause  is  shown,  it  will 
be  "made  absolute".  After  this,  the  creditor  has  a  good  and  effective  charge  on 
the  stock  etc.,  as  though  it  had  been  voluntarily  created  by  the  debtor  at  the  date 
of  the  first  "order  nm";  and  can  proceed  to  get  the  benefit  of  it  in  the  usual  way, 
i.  e.  by  commencing  a  chancery  action  claiming  sale  of  the  property  for  his  benefit: 
and  of  course  he  is  recognized  as  a  secured  creditor  in  bankruptcy.  Shares  in  un- 
incorporated trading  associations,  i.  e.,  partnerships,  can  also  be  attacked  by  the 
creditor.  Formerly  the  latter  sold  the  actual  chattels  of  the  firm  pro  debitoria 
interesse:  since  the  Partnership  Act,  1890  (§  23),  the  Master  can  make  an  order 
charging  the  debtor's  interest  in  the  firm,  and  the  creditor  stands  to  that  extent 
in  hS  place  as  entitled  to  participate  in  the  profits,  though  with  no  liability  to  the 
creditors  of  the  firm  and  no  powers  of  management. 

Garnishee  Proceedings. 

Formerly,  also,  the  debts  owed  by  other  persons  to  the  judgment  debtor  could 
not  be  made  available  for  the  satisfaction  of  the  judgment.  Now,  however,  it  the 
judgment  is  one  for  the  recovery  of  a  fixed  sum  of  money,  proceedings  called  "gar- 
nishee" proceedings  may  be  taken  in  order  to  make  them  available  for  the  purpose. 
These  proceedings  operate  somewhat  harshly  on  the  debtor's  debtor,  or  "garnishee" : 
but  they  can  only  be  taken  when  the  debt  is  of  a  simple  character;  i.  e.  not  a  debt 
dependmg  on  the  peculiar  rules  of  equity  jurisprudence  or  on  the  performance 
of  some  condition.  Consequently,  the  process  is  not  unlike  an  application  for  sum- 
mary judgment  against  the  third  party  on  a  specially  indorsed  writ.  A  "garnishee 
order"  is  made,  like  a  "charging  order  nisi",  ex  parte,  on  sworn  evidence  being  pro- 
duced to  a  Master;  but  it  must  be  shown  that  the  garnishee  is  in  England.  A  firm 
carrying  on  business  there  is  nevertheless  within  the  rule.  It  illustrates  the  quasi- 
independence  of  each  pair  of  Chancery  judges,  that  the  garnishee  summons,  if 
taken  out  in  a  matter  assigned  to  Justices  Warrington  and  Parker  (or  rather  their 
predecessors)  had  formerly  to  be  served  on  the  judgment  debtor  as  well  as  the  garnishee. 
This  however  is  now  made  the  regular  practice  in  aU  cases.    In  the  first  instance, 

1)  Hele  V.  Bexley  (1853)  17  Beavan,  U. 
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the  order  is  made  very  informally,  and  almost  as  a  matter  of  course.  But  it  has 
no  operation  until  it  is  served  personally  on  the  garnishee :  after  which  he  may  no 
longer  pay  the  judgment-debtor.  But  of  course  he  may  allege  that  he  does  not 
owe  the  debt  at  aU,  or  that  he  has  previously  been  instructed  to  pay  it  to  some 
stranger.  The  order  therefore  calls  upon  him  to  appear  in  chambers  and  state 
his  position.  If  he  chooses  to  pay  the  debt  to  the  court  officers,  he  need  do  nothing 
further.  But  if,  without  this,  he  fails  to  answer  the  summons,  or  appears  and  ad- 
mits the  debt,  an  order  may  be  made  ordering  execution  to  issue  against  him  just 
as  if  he  were  an  original  judgment  debtor.  If  he  disputes  the  debt,  or  says  it 
has  been  assigned  to  a  stranger,  whose  title  he  is  bound  to  recognize,  the  Master 
may,  by  an  extraordinary  stretch  of  power,  comparable  to  the  jurisdiction  on  a 
specially  indorsed  writ,  ignore  his  contention,  and  order  execution  to  issue  against 
him.  Or  he  may  direct  that  the  question  be  tried  as  though  it  arose  in  an  in- 
dependent action,  alleged  assignees  being  given  an  opportunity  of  participating  in  it. 

Equitable  Execution  and  Miscellaneous  Writs  of  Execution. 

Where  no  other  process  is  available,  the  court  is  increasingly  incUned  to 
assist  the  creditor  to  get  the  benefit  of  his  judgment  by  appointing  some  person 
"receiver"  or  official  custodian  of  the  property  sought  to  be  affected.  It  will  not 
do  so  to  overcome  merely  practical  difficulties.  This  process  derives  the  loose 
denomination  of  "equitable"  execution,  from  the  fact  that  it  was  first  employed 
to  render  the  interests  of  trust-beneficiaries  available  for  their  judgment-creditors. 
It  is  an  expensive  process,  since  the  receiver  works  independently  of  the  sheriff,  and 
must  be  remunerated.  It  will  accordingly  be  sparingly  conceded :  and  only  on  special 
application.  Somewhat  like  this  process  is  the  ancient  process  of  sequestration, 
by  which  commissioners  are  appointed  to  enter  into  possession  of  the  whole  of  the 
defendant's  legal  property,  untU  he  complies  with  the  order  of  the  court.  This 
operates  as  an  alternative  to  attachment^),  and  a  very  useful  one  in  the  case  of 
corporate  defendants.  But  the  property  cannot  be  sold,  except  (by  judicial  order) 
when  perishable,  or  to  raise  a  definite  sum  of  money  which  the  judgment  directs 
the  defendant  to  pay.  It  is  not  a  common — in  fact  it  is,  except  as  against  corpo- 
rations, a  very  rare — ^writ.  We  may  just  mention  three  other  uncommon  writs 
of  execution: — the  writs  of  possession,  delivery  and  assistance. 

The  former  issues  upon  a  judgment  for  the  recovery  of  land,  commanding  the 
sheriff  to  enforce  it  militari  manu.  The  writ  of  assistance  is  the  corresponding 
writ  for  movables.  It  is  hardly  ever 2)  used:  plaintiffs  preferring  to  levy  a  fieri 
facias  for  the  value  of  the  goods  detained:  or  to  issue  a  writ  of  delivery,  which 
allows  the  defendant  the  option  of  paying  for  the  goods. 

Generally. 

There  are  certain  limits  on  the  use  of  these  processes.  Except  on  judgments 
for  so  much  cash  or  for  the  recovery  of  land,  they  are  not  available  until  14  days 
from  the  date  of  judgment:  and  they  are  never  available  without  leave  after  the 
lapse  of  6  years.  There  are  other  cases  in  which  leave  is  required  before  a  judg- 
ment can  be  enforced,  of  which  the  most  important  is  that  of  the  enforcement  of 
judgments  against  the  private  assets  of  individual  partners  who  have  been  sued 
in  the  firm  name.  In  such  a  case  it  is  indispensable  that  the  particular  partners 
against  whom  execution  is  desired,  should  have  either 

1.  Been  personally  served  with  the  originating  process  (e.  g.  writ  of  summons). 

2.  Appeared  in  their  own  names. 

3.  Been  adjudged  partners. 

4.  Admitted  partnership. 

And  as  we  have  seen,  service  on  a  manager  or  one  partner  in  England  binds 
all  the  partners  though  they  may  aU  be  foreigners  who  have  never  been  in  England 
in  their  lives,  provided  that  the  firm  carries  on  business  there,  and  that  they  are 
sued  in  its  business  name.  But  a  judgment  based  on  such  service  can  only  be  en- 
forced against  the  partnership  assets;  and  no  leave  can  be  obtained  to  enforce  it 
against  any  private  property  a  partner  may  have  in  England;  unless  he  (1)  was 

1)  Supra,  p.  66. 

2)  For  a  case  of  its  employment,  see  Wyman  v.  Knight,  (1888),  39  Ch.  Div.,  165.  And 
see  forms  of  writs.  Annual  Practice,  Volume  II. 
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personally  in  a  position  to  be  served  with  process,  if  the  plaintiff  had  chosen  to 
follow  that  method,  or  (2)  has  recognized  the  jurisdiction  by  "entering  an  appear- 
ance", or  (3)  has  been  served  with  the  writ  or  notice  of  it  either  in  England  or 
under  the  rules  allowing  foreign  service. 

It  will  be  observed  that  by  no  process  is  it  easy  to  aarest  a  debtor,  even  when 
the  judgment  has  been  obtained.  A  fortiori  is  it  difficult  to  arrest  him,  as  was  for- 
merly common,  "on  mesne  process",  whilst  yet  the  trial  is  in  the  future.  There 
is  indeed  a  very  rare  proceeding  kaown  as  the  issue  of  a  writ  "me  exeat  regno"  by 
which  (if  it  still  exists)  a  defendant  may  be  arrested  and  detained  in  England  until 
he  gives  security  for  the  amount  of  a  liquidated  claim  against  him^),  5  he  is  at- 
tempting to  leave  the  country.  And,  prior  to  judgment,  the  Debtors  Act  1869 
(§  6)  authorizes  a  Master  to  order  the  arrest  of  a  defendant  if  it  is  proved  that  he  is 
intending  to  leave  England  and  that  this  will  prejudice  the  plaintiff  in  his  action, 
which  must  be  one  for  £  50  at  least. 

A  more  useful  process,  after  judgment,  is  that  which  enables  judgment-debtors 
to  be  brought  before  the  court  and  examined  as  to  their  financial  position,  with 
their  books  and  documents.  But,  in  practice,  if  a  judgment  is  not  discharged  by 
compUance,  bankruptcy  process  almost  invariably  follows  in  the  case  of  a  trader, 
unless  some  arrangement  is  come  to  between  the  parties. 

XL  Interlocutory  Applications. 

Incidental  applications  to  the  Court  or  its  officers  may  be  made  by  motion, 
petition  or  summons.  The  last  is  the  commonest  and  simplest,  and  can  be  made 
to  a  Master  or  district  registrar,  who  may  refer  it  to  a  judge  (to  whom  there  is  al- 
ways an  appeal).  In  chancery  the  close  relations  which  exist  between  a  judge  and 
his  Masters  enables  precise  <&ections  to  be  given  as  to  what  matters  each  judge 
wishes  reserved  for  Ms  own  determination.  The  process  is  simple :  the  party  desir- , 
ing  it  fills  up  a  form  of  summons,  files  it  at  the  office,  gets  a  copy  sealed,  and  serves 
it  on  the  other  side,  by  leaving  it  at  the  solicitor's  "address  for  service".  The  date 
of  hearing  ia  inserted  by  the  Master's  clerk  in  a  chancery  case,  as  being  convenient 
to  the  Master.  Two  days  notice  are  generally  given  to  the  other  side.  A  motion 
is  formally  made  in  open  court,  either  before  a  Divisional  CJourt^)  in  the  K.  B.  D. 
or  before  the  judge  in  charge  of  the  action  (or  his  colleague)  ia  the  C.  D.  Notice 
(2  days)  is  given  to  the  other  side,  but  not  to  the  court  (except  in  the  K.  B.  D., 
where  motions  are  entered  in  a  list  for  hearing).  In  the  Chancery  Division,  certain 
days  are  set  apart  as  "motion  days",  and  counsel  move  in  order  of  seniority.  Some- 
times a  motion  is  made  ex  'parte:  thus  if  an  injunction  is  urgently  wanted,  pending 
the  trial  of  an  action  (as  where  a  builder  is  interfering  with  one's  foundations)  the 
court  may  make  an  interim  injunction  ex  parte.  In  such  a  case  it  is  unnecessary 
to  wait  for  a  motion  day,  but  the  busiaess  of  the  Court  may  be  interrupted  for  the 
purpose:  frequently  by  interposition  after  the  mid-day  adjournment. 

An  opportunity  would  naturally  be  given  in  such  a  case  for  the  opposing  party 
to  come  on  a  future  day  and  object  to  the  interim  injunction  being  continued: 
and  the  party  obtaining  it  would  probably  have  to  undertake  to  be  responsible 
for  damages  if  it  eventually  should  prove  that  he  had  no  right  to  the  injunction 
at  all.  But  it  is  much  more  regular  and  usual  instead  of  moving  ex  parte,  to  apply 
for  leave  to  serve  regular  notice  of  motion  for  an  interim  injunction  simultaneously 
with  the  service  of  the  writ  commencing  the  action^).  The  application  wiU  then 
not  be  ex  parte,  but  the  merits  can  be  fiUly  gone  into.  Occasionally  they  are  gone 
into  so  fuUy  that  there  remains  no  substantial  question  to  try:  the  parties  then 
often  agree  to  treat  the  hearing  of  the  motion  as  the  trial  of  the  action;  and  the 
injunction  will  be  made  perpetual  (instead  of  interim)  or  refused  altogether  as  the 
case  may  be. 

Similar  motions  are  frequently  made  for  the  preservation  of  property  the 
subject  of  litigation  by  the  appointment  of  an  impartial  "receiver",  who  gives  se- 
curity to  the  court  for  its  safety  and  proper  employment.  This  is  common  in  the 
case  of  partnership  disputes. 

1)  Sobey  V.  Sohey,  (1873)  L.  R.   15  Eq.,  200. 

2)  See.  p.  40. 

3)  Leave  is  necessary,  becaiise  generally  interlocutory  process  cannot  be  served  on  a  de- 
fendant who  has  not  yet  appeared,  and  the  time  for  whose  appearance  has  not  expired. 
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Petitions  are  of  comparatively  rare  occurrence,  and  characteristic  of  chancery 
practice.  They  are  heard  in  court,  and  are  somewhat  elaborate  statements  of  fact, 
grounding  a  title  to  relief.  E.  g.  a  person  asking  for  payment  of  large  funds 
out  of  court  must  often  so  proceed. 

XII.  Interpleader.   Third  Party  Process.    Counterclaim. 

I.  Interpleader: 
One  important  kind  of  summons  stands  quite  by  itself,  since  it  brings  in  an 
entirely  fresh  question  into  the  action.  It  is  called  an  "interpleader"  summons, 
and  is  taken  out  by  a  defendant  who  is  in  the  position  of  lajdng  no  personal  claim 
to  the  subject-matter  of  the  action,  but  is  in  doubt  whether  the  plaintiff  or  some 
third  person  is  really  entitled.  This  is  the  position  of  a  sheriff  who  has  levied  on 
goods  which  are  claimed  as  the  property  of  some  person  other  than  the  judgment- 
debtor:  it  is  also  the  position  of  a  stakeholder.  The  summons  may  even  be  "origi- 
nating". The  neutral  holder  may  not  actually  have  been  sued  by  anyone,  but  he 
may  expect  to  have  rival  claims  set  up;  and  by  taking  out  an  interpleader  summons, 
he  can  secure  protection.    The  summons  must  be  supported  by  an  affidavit  of  — 

1.  No  interest. 

2.  No  collusion. 

3.  Willingness  to  put  the  disputed  property  under  the  control  of  the  court. 
On  this  the  Master,  or  district  registrar,  may  (1)  (if  an  action  is  already  in 

existence)  add  the  new  claimant  as  a  defendant,  or  substitute  him  for  the  neutral 
holder — or  (2)  (whether  an  action  is  pending  or  not)  direct  a  fictitious  issue  to  be 
stated  between  the  rivals  (or  a  "special  case"  if  the  dispute  be  one  of  law) — or  he 
may  (3)  decide  the  question  himself  (if  it  be  one  of  law) — or  (4)  (by  consent,  or 
where  the  sum  in  dispute  is  under  £50)  dispose  of  the  matter  summarily  and 
without  appeal. 

2.  Third  Party  Notice. 

A  somewhat  analogous  procedure  exists  where  the  defendant  is  not  quite 
iieutral,  but  insists  that,  if  he  is  liable  to  the  plaintiff,  he  has  a  right  to  iademnity 
or  contribution  from  a  third  party.  Ex.  gr.,  a  farmer  claims^  damages  for  bad  seed 
from  a  retail  dealer,  who  faUs  back  in  his  turn  on  the  wholesale  merchant  who 
suppUed  them.  It  was  held  that  the  chain  could  not  be  continued  further:  the 
"third  party"  could  not  bring  in  a  fourth,  but  had  to  pursue  his  claim  (if  any)  in 
an  independent  action. 

Since  1911,  however,  (E.  S.  C,  July:  0. 16,  r.  54a)  a  "third  party"  is  allowed  to 
bring  in  a  fourth  party:  and  since  the  proceeding  is  made  strictly  analogous  to  third 
party  proceedings,  an  endless  chain  of  fifth,  sixth  and  further  parties  is  admitted. 

The  notice  always  requires  leave  for  its  issue,  and  if  this  is  granted,  it  must  be 
served  on  the  new  third  party  in  the  same  way  as  a  writ.  It  must  then  be  appeared 
to,  and  unless  this  is  done,  the  third  party  is  taken  to  admit  the  defendant's  liability  to 
the  plaintiff,  and  his  own  Uabihty  to  indemnify  him,  and  if  judgment  than  goes  against 
the  defendant,  and  he  pays,  or  obtains  leave  for  the  purpose,  he  may  enter  judg- 
ment up  to  that  amount  agaiast  the  third  party.  If,  towever,  the  latter  duly  appears, 
the  defendant  must  take  out  a  summons  for  directions,  on  which  the  master  will 
say  how  the  questions  between  the  various  parties  are  to  be  ascertained  and  tried. 
Or  if  he  thinks  the  third  party  has  no  case,  he  can  give  judgment  for  the  defendant 
against  him,  just  as  though  the  latter  had  sued  him  on  a  specially  indorsed  writ. 
There  is  some  laxity,  it  will  be  seen,  about  these  provisions.  And  the  notice  can 
be  served  outside  the  jurisdiction,  in  the  same  circumstances  as  a  writ  could  be^). 

3.  Counterclaim. 

Perhaps  the  most  important  and  common  class  of  case  in  which  the  defendant 
asserts  a  claim  is,  however,  when  he  asserts  it  against  the  plaintiff.  This  is  done 
by  "counterclaim".  When  pleadings  are  being  delivered,  it  can  be  raised  in  the 
"defence".  Otherwise  notice  of  the  defendant's  contention  must  be  given  to  the 
plaintiff  within  10  days  after  "appearance".  And  fresh  parties,  besides  the  plain- 
tiff, may  be  brought  in  as  quasi-defendants  [but  not  as  quasi-plaintiffs^)]  to  the 

1)  Duboat  V.  Macpherson  (1889),  23  Q.  B.  D.  340. 
«)  Pender  v.  Taddei  [1898]  1  Q.  B.  798. 
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counterclaim  and  cannot  counterclaim  in  their  turn  {Akoy  v.  dreenhiU.  [1896] 
1  Ch.  19). 

As  to  the  distinction  between  set-off  and  counterclaim:  The  former  operates 
as  a  defence  to  the  plaintiff's  claim,  which  ought  to  have  been  reduced  by  its 
amount.  The  latter  is  an  independent  demand,  allowed  to  be  tried  with  the  plain- 
tiff's claim,  grounding  a  separate  judgment,  but  available  to  reduce  the  amount 
for  which  the  plaintiff  can  levy  excecution. 

There  is  little,  if  any,  restriction  on  the  kind  of  claims  that  can  thus  be  put 
forward  by  the  defendant.  Where  fresh  parties  are  brought  in,  they  must  be  served 
with  the  counterclaim  as  though  it  were  a  writ,  and  the  rules  for  service  of  writs 
outside  the  jurisdiction  apply.  Common-law  claims  may  be  urged  by  counter- 
claim in  Chancery  and  Admiralty  cases  i),  and  vice  versa. 

On  receiving  notice  of  counterclaim,  the  plaintiff  may  use  the  "third  party" 
procedure  for  the  piu^ose  of  obtaining  indemnity^).  If  pleadings  are  being  delivered, 
he  must  plead  to  the  counterclaim  in  his  "Reply", 

XIII.  Miscellaneous  provisions.    Infants  and  Lunatics. 

Actions  can  sometimes  be  remitted  to  an  inferior  court;  or  "consolidated", 
i.  e.  fused  into  one,  to  save  expense.  This  can  be  done  on  summons.  Again,  the 
plaintiff  may  "discontinue" ;  or  abandon  the  action,  by  simple  notice  to  the  defen- 
dant (though  a  counterclaiming  defendant  cannot  thus  abandon  his  counterclaim 
but  must  obtain  leave  to  do  so)  2).  This  prevents  the  matter  from  being  res  judi- 
cata, and  the  discontinuing  plaintiff  remains  at  Uberty  to  bring  fresh  proceedings. 
Orders  can  be  made  in  the  course  of  proceedings  for  the  protection  or  even  sale 
of  the  subject-matter;  and  in  a  chancery  case  the  protection  which  is  afforded 
by  a  sale  of  land  under  the  authority  of  the  court,  makes  such  sales  very  frequent. 
The  court  officials  choose  the  auctioneer,  fix  a  reserve  price,  and  settle  the  con- 
veyance; and  the  purchase-money  is  paid  into  court.  Or  they  can  authorize  a  sale 
by  tender,  or  a  sale  by  private  contract.  Or,  again,  they  can  authorize  a  sale  to  be 
made  by  some  party  without  the  supervision  by  the  court  of  the  details  just  men- 
tioned: but  this  is  less  usual. 

Particular  rules  apply  to  actions  to  which  infants  (under  21)  are  parties.  When 
plaintiffs,  they  need  a  "next  friend"  who  wiU  be  personally  responsible  for  the 
costs,  if  unsuccessful  (but  who  may  sue  in  forma  pauperis,  if  absolutelv  necessary). 
When  defendants,  they  must  have  a  "guardian  ad  litem",  appointed  by  the  plain- 
tiff's obtaining  an  order  of  appointment,  in  default  of  appearance  by  a  suitable 
guardian  vouched  for  as  disinterested  by  the  defendant's  solicitor.  ^The  legal  guardian 
of  the  infant  is  not  as  such  entitled  to  be  guardian  ad  litem:  but  service  of  a 
writ  may  be  effected  on  him.  Similar  rules  apply  to  lunatics.  Default  judgment 
cannot  be  had  against  infants. 

XIV.  The  "Commercial"  Court. 

The  existence  of  this  court  is  a  striking  instance  of  the  English  propensity 
for  erecting  a  substantial  structure  out  of  mere  understandings  and  acquiescence, 
without  there  being  any  positive  enactment  to  point  to  (as  in  the  case  of  "cabinet" 
government,  and  colonial  autonomy).  The  sole  written  foundation  for  the  practice 
of  the  court  has  no  legislative  or  customary  validity,  and  is  not  even  a  statutory 
Rule  of  Court.  It  is  a  mere  memorandum,  explaining  an  arrangement  made  by 
the  King's  Bench  judges  for  the  disposal  of  their  business.  We  print  it  in  Part.  XX. 
It  notifies  (Para.  11)  that  a  particular  judge  wUl  be  set  aside  for  commercial  business, 
and  states  that  it  is  "desirable"  that  interlocutory  applications  should  be  made 
to  him  in  person,  and  not  to  a  Master,  in  commercial  cases  (P.  2),  It  enables  him 
to  "make  such  order  as  he  thinks  fit,  in  accordance  with  the  existing  rules^',  "for 
the  speedy  determination  of  the  questions  really  in  controversy",  and  also  to  dis- 
pense with  the  technical  rules  of  evidence  (for  the  avoidance  of  expense  and  delay) — ■ 
again,  only  in  accordance  with  existing  statutory  rules.  None  such  have  been  made, 
except  one  (R.  S.  C,  0.  30,  r.  7),  which  allows  hearsay  evidence  to  be  given  of 

1)  Cf.  The  Cheapside.  [1904]   Prob.  339. 

2)  Levi's  case  [1902]  2  K.  B.  481. 

*)  As  to  the  discontinuance  of  proceedings  commenced  otherwise  than  by  writ,  see  Re 
Dyson's  Trade-Mark,  (1891)  65  L.  T.  488. 
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particular  facts,  if  specially  ordered,  and  also  allows  partictilar  facts  to  be  proved 
by  the  production  of  writings  (originals  or  copies) — "or  otherwise  as  the  judge  shall 
direct".  These  words  "or  otherwise"  are  very  wide:  but  they  can  hardly  be  sup- 
posed to  enable  the  judge  to  disregard  the  whole  law  of  evidence  (Paras.  6  and  8)i), 
and  in  fact,  Mathew,  who  is  a  strenuous  advocate  for  the  powers  of  the  "commercial" 
judge,  carmot  argue  that  they  do.  The  real  power  of  (fisregarding  the  strict  rules 
of  evidence,  he  admits,  rests  upon  the  consent  of  parties.  And  this  in  turn  seems 
to  rest  on  the  dislike  of  solicitors  to  run  counter  to  the  strongly  expressed  wishes 
of  the  Bench.  The  whole  presents  a  very  curious  problem  of  constitutional  law.  Lord 
Coleridge,  when  Lord  Chief  Justice,  was  strongly  impressed  by  the  danger  of  adopt- 
ing an  arbitrary  procedure  in  any  class  of  cases,  and  during  his  life-time  nothing 
could  be  done  in  that  direction.  Probably  the  true  remedy  might  have  been  to  re- 
cast the  Rules  of  Court  and  render  them  less  complex.  But  that  would  have  been 
a  herculean  undertaking :  and  just  as  Redlich  has  shown  us  the  Cabinet  usurping 
the  functions  of  the  House  of  Commons,  so  we  may  see  in  the  "commercial  court", 
an  elastic  practice  asserting  itself  and  reducing  the  etablished  rules  of  court  to 
a  hollow  shell. 

It  win  be  seen  that  the  memorandum  authorizes  nothing  new.  Its  importance 
lies  in  the  fact  that  dormant  or  unusual  powers,  which  actually  exist  in  the  Rules 
of  Court,  are  officially  put  forward  as  proper  to  be  exercised  ia  this  class  of  case. 
And  the  safeguard  is  attached  to  this  invitation,  that  the  authority  which  is  put 
forward  to  exercise  them  is  a  judge  in  person,  and  not  a  Master. 

On  this  elastic  and  slender  foundation,  the  capable  men  who  have  filled  the 
position  of  "commercial"  judge,  have  built  up'  a  system  of  procedure  which  rests 
in  reaUty  on  the  good  sense  and  concurrence  of  that  important  body,  the  solicitors. 
It  is  not  obligatory  to  proceed  in  the  "commercial  court":  but  it  is  convenient, 
and  the  legal  advisers  of  parties  are  prepared  to  acquiesce  in  the  directions  given 
by  the  judge,  even  where  they  involve  somewhat  startling  departures  from  the 
ordinary  practice. 

But  the  fact  that  one  judge  out  of  eighteen  in  the  Ring's  Bench  Division  is  capable 
of  dealing  with  the  business,  shows  that  the  term  "commercial  case"  has  by  no 
means  a  wide  interpretation.  Although  defined  as  "including  causes  arising  out 
of  the  ordinary  transactions  of  merchants  and  traders,  amongst  others,  those  re- 
lating to  the  construction  of  mercantile  documents,  export  or  import  of  merchan- 
dise, affreightment,  insurance,  banking,  mercantile  agency  and  mercantile  usages", 
it  is  in  reality  hardly  so  extensive  as  it  appears. 

It  is  said  that  claims  connected  with  shipping  transactions  (if  brought  in  the 
K.  B.  D.  and  not  in  Admiralty)  can  hardly  fail  to  be  cases  for  the  commercial  list: 
but  they  have  been  withdrawn  from  it  when  raising  questions  of  international  law. 
Mathew  observes  that  cases  iavolving  the  interpretation  of  a  mercantile  statute 
are  always  treated  as  commercial.  Yet  an  action  by  a  merchant  against  a  customer, 
on  a  biU  of  exchange  for  goods  sold,  was  refused  a  place  in  the  commercial  list^). 
And  Mr.  Justice  Scrutton,  when  a  leading  counsel  of  eminent  experience  in  commer- 
cial cases,  said  in  a  pubHc  address,  in  February  1908*),  that  the  question  of  whether 
a  case  will  be  put  into  the  "commercial"  list  or  not  depends  very  much  on  who  is  the 
judge  in  charge  of  it,  and  whether  the  list  is  full.  "If  the  list  is  not  fuU,  the  judge  is 
very  reeidy  to  take  cases ;  if  it  is  f uU,  he  becomes  very  discriminating  as  to  what  are 
commercial  cases:  and  if  one  knows  one's  judge,  one  wiU  find  what  remark  will 
keep  it  out  of  the  Ust."  He  added  that  there  was  one  judge  before  whom  it  was 
enough  to  say  that  the  case  was  an  engineering  case,  to  ensure  that  it  would  not 
go  into  the  commercial  list.  "The  very  mention  of  engineering  seemed  to  act  as 
a  warning  that  the  case  ought  not  to  come  within  the  precincts  of  the  commercial 

court Generally,  the  court  tried  all  shipping  cases  and  all  insurance  cases*). 

When  you  get  to  the  Stock  Exchange  it  is  a  httle  more  difficult and  when 

you  come  to  the  sale  of  goods  it  is  very  difficult  to  say  whether  they  ought  to  take 
them  or  not."    Mr.  Justice  Scrutton  "thought  the  bills  of  costs  were  less". 

Some  cases  may  be  of  a  kind  assigned  to  the  Chancery  Division.  If  the  neces- 
sary consents  can  be  had,  such  an  action  may  be  transferred  to  the  K.  B.  D.  and 

1)  See  Judio.  Act,   1875,  §  20,  {infrd  p.  89). 

«)  39  Solicitors'  Journal,  715,  720. 

»)  Law  Times  Newspaper,  29  Febr.   1908,  p.  417. 

* )  Scilicet,  when  not  brought  in  the  Admiralty  Division. 
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proceed  as  a  commercial  case^).  But  it  cannot  of  course  be  previously  dealt  with 
by  the  commercial  judge,  as  he  has  no  cognizance  of  chancery  cases.  Admiraltj^ 
cases  would  generally  be  left  in  that  division,  and  not  transferred  to  the  commercial 
list  in  the  K.  B.  D.  The  question  of  whether  or  not  the  case  (assuming  it  to  be 
in  the  K.  B.  D.  originally  or  by  transfer)  is  to  go  into  that  list  will  be  settled  on  the 
summons  for  directions  2)  (or  in  cases  of  a  specially  indorsed  writ,  on  the  summons 
for  leave  to  sign  judgment  if  such  leave  is  refused).  And  the  plaintiff  may  take 
out  the  summons  for  directions  itself  before  the  commercial  judge  (though  of  course 
the  latter  need  not  necessarily  retain  the  case).  Since  no  summons  for  directions 
can  be  taken  out  until  the  defendant  appears,  the  plaintiff,  if  he  wishes  to  have 
the  case  made  a  commercial  one  immediately,  must  make  a  special  and  independent 
application  to  the  judge.  And  this  can  be  done,  although  the  defendant  is  not 
yet  formally  before  the  court,  because  the  whole  theory  of  the  matter  is  that  it  is 
a  mere  question  of  what  judge  is  to  try  the  case — ^which  is  clearly  an  affair  which 
concerns  only  the  judges  themselves^).  Yet  with  some  want  of  logic,  an  appeal  to 
the  Court  of  Appeal  is  allowed  from  the  judge's  decision*).  Summonses  for  directions 
in  commercial  cases  are  heard  by  the  judge  in  court,  and  not  in  chambers  —  a  de- 
parture from  custom.    The  trial  may  be  at  London  or  Liverpool. 

A  special  series  of  "Reports  of  Commercial  Cases"  (Com.  Cas.)  has  regularly 
appeared,  dealing  with  cases  tried  by  the  commercial  judge.  The  more  important 
are  also  reported  in  the  ordinary  Reports.  As  the  case  is,  in  theory,  nothing  more 
nor  less  than  an  action  in  the  King's  Bench  Division,  judgment,  execution  and 
appeal  differ  in  no  respect  from  their  ordinary  course.  The  process  is,  in  short, 
a  tacit  reversion  to  the  old  comm.on  law  system,  as  it  existed  before  1873,  when 
the  delicate  and  expensive  machinery  of  chancery  practice  (properly  applicable  to 
cases  concerning  universitates  bonorv/m)  was  imported  wholesale  into  the  practice  of 
the  common  law.  One  example  wUl  suffice.  We  have  seen  that  in  chancery  sworn 
lists  of  all  documents  which  could  possibly  be  said  to  be  relevant,  must  be  furnished 
by  each  party  to  the  other:  after  which  it  became  necessary  to  expend  much  time 
and  labour  in  inspecting  their  contents.  The  new  "commercial"  practice  is  to  order 
mere  lists  of  documents  to  be  exchanged,  and  to  rely  on  the  court's  summary  powers 
over  solicitors,  for  the  sufficiency  of  these  lists  and  the  due  production  of  every- 
thing material.  If  a  party  were  to  sue  or  defend  in  person,  or  to  discharge  his  soli- 
citor, the  new  system  loses  a  powerful  lever,  and  in  such  a  case  it  is  quite  possible 
that  it  would  be  directed  to  proceed  in  the  ordinary  fashion. 

The  "commercial"  practice  is  not  intended  to  apply  to  cases  in  which  the 
main  question  is  one  of  account.  Matters  of  account  are  best  left  to  be  decided 
by  a  referee  under  the  old  practice.  And  so  with  cases  where  the  main  question 
is  one  of  law. 

The  sjTstem  which  it  was  desired  to  establish,  of  having  one  single  judge  in  charge 
of  all  the  commercial  work,  has  been  found  to  be  inconsistent  with  the  circuit  system : 
and  a  rota  of  three  or  four  judges  taking  it  in  turn  has  been  arranged.  The  result 
is  that  the  idea  of  having  one  judge  who  should  be  cognizant  of  the  whole  process 
in  each  case  from  beginning  to  end,  is  not  carried  out. 

Of  the  Commercial  Court  practice,  Vaughan  WiLiams  L.  J.  observed  in  Gomp. 
SavMnena  v.  Houlder  Bros.  [1910]  2  K.  B.  362,  —  "I  understand  that,  according 
to  the  practice  which  prevails  in  the  Commercial  Court,  and,  I  am  afraid,  to  some 
extent,  in  the  courts  generally  under  the  Judicature  Acts,  no  greater  precision  in 
pleading  is  required  than  appears  in  these  "points  of  claim".  I  regret  it,  and  am 
not  by  any  means  the  only  judge  who  has  commented  on  the  lamentable  want  of  pre- 
cision which  is  prevalent  imder  the  system  of  pleading  now  in  force". 

The  elasticity  of  the  process  is  a  recommendation.  But  its  esoteric  and  un- 
written character  are  hardly  commendable.  The  result  is  to  make  it  very  diffi- 
cult for  any  but  practitioners  well  acquainted  with  the  arcana  of  the  court  to 
conduct  a  case  with  credit.  Its  popularity  appears  on  the  decline.  Only  94  cases 
were  tried  in  this  court  in  1910.  Some  attempt  was  made  in  1908  to  assimilate  the 
entire  K.  B.  practice  to  that  of  the  "commercial  court"  —  with  indifferent  success. 


1)  Baerlem  v.  Chartered  Mercantile  Bank,  [1895]  2  Ch.  488. 
*)  See  p.  53  auprd. 

»)  Barry  v.  Peruvian  Corporation,  [1896]  1  Q.  B.  208. 
*)  Sea  Insurance  Co.  v.  Carr,  [1901]  1  K.  B.  7. 
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A  series  of  rules  (R.  S.  C,  July  1908)  was  appended  to  0.  54  (rr.  30 — 41), 
directed  to  secure  that  interlocutory  applications  should  be  dealt  with  by  the  Judge 
who  might  be  expected  to  try  the  case.  This  was  found  impossible  in  practice; 
and  the  attempt  was  attended  by  much  inconvenience.  New  rules  (R.  S.  C,  Aug. 
1909)  reverted  to  the  older  practice,  while  regularizing  it.  A  Judge  is  now  formally 
assigned  to  deal  with  interlocutory  business,  and  it  is  left  to  his  discretion  to  transfer 
it  in  any  particular  case  to  the  probable  trial  Judge  if  and  when  convenient.  The 
rules,  both  of  1908  and  1909,  appear  to  have  been  exceptionally  badly  drafted. 
Ttey  are  partly  inconsistent  and  partly  ultra  vires.  At  present  they  are  in  a  con- 
dition of  virtual  suspense,  under  the  wide  powers'conferred  by  them  on  the  Lord 
Chief  Justice. 

XV.    Admiralty  Division; 

We  have  already  noted  the  jurisdiction  of  the  Admiralty  Division,  which  is  to 
some  extent  co-extensive  with  that  of  the  King's  Bench.  An  ordinary  action  in 
'personam  might  be  brought  in  the  Admiralty  Division,  and  if  of  a  mercantile  or 
shipping  character  would  probably  not  be  ordered  to  be  transferred  to  the  K.  B.  D.i). 
So  that  the  chief  importance  of  knowing  what  matters  are  properly  the  subject 
of  Admiralty  jurisdiction  is  this — ^that  such  matters  may  generally  form  the  subject 
of  an  action  in  rem.  An  action  for  damage  by  collision,  if  restricted  to  damages 
against  the  owners  personally,  might  be  quite  well  brought  in  the  King's  Bench. 
Conversely,  an  action  for  damage  on  a  breach  of  contract  to  carry  goods  safely 
by  sea  to  England,  though  naturally  a  case  for  the  King's  Bench,  might  form  the 
subject  of  an  action  in  rem,  and  in  that  case  would  have  to  be  brought  within  the 
terms  of  the  Admiralty  jurisdiction.  The  peculiarities  of  Admiralty  procedure  apply 
mainly  to  actions  in  rem. 

It  has  been  observed  that,  in  such  actions,  the  periods  for  delivery  of  pleadings 
are  shortened,  and  that  the  summons  for  directions  is  unknown  in  Admiralty  prac- 
tice. It  should  be  added  that  trials  may  be  expedited.  The  "Master"  of  the  other 
divisions  is  replaced  by  the  "Registrar",  and  nautical  assessors  are  frequent.  They 
can  be  had  as  of  course  in  collision  and  salvage  cases.  But  their  view  does  not 
bind  the  judge  in  any  way^).  In  actions  in  rem,  the  great  advantage  is  that  the 
ship  and  [or]  cargo  concerned  can  be  arrested  and  detained  for  the  satisfaction  of 
the  demand.    This  procedure  requires  some  detail. 

The  writ  having  been  served  on  the  res,  as  explained  above  3),  the  plaintiff 
can  apply  for  a  "warrant  of  arrest",  which  will  be  served  by  the  officer  of  the  Court 
(the  Admiralty  Marshal),  and  must  be  so  served  within  12  months.  The  ship  is 
now  in  custodia  Ugis:  but  even  prior  to  the  service  of  the  warrant  it  is  contempt 
of  court  for  those  in  control  of  her  to  disregard  notice  that  a  warrant  is  out.  An 
owner  can  however  prevent  or  terminate  the  arrest  by  giving  security.  If  he  desires 
to  prevent  the  issue  of  a  warrant  altogether,  he  can,  even  though  no  action  has 
yet  been  commenced,  enter  what  is  called  a  "caveat"  at  the  court  office,  by  signing 
an  undertaking  to  enter  appearance  and  either  give  security  or  pay  cash  into  court 
to  a  named  amount  in  any  action  that  may  be  instituted  against  the  property*). 
This  caveat  makes  it  necessary  for  the  plaintiff  to  serve  the  owner  as  well  as  the  res : 
and  if  the  plaintiff  then  unreasonably  proceeds  to  arrest,  in  the  face  of  the  owner's 
expressed  undertaking  to  give  bail,  he  incurs  a  liability  to  pay  damages  for  demurrage 
and  other  loss.  On  the  other  hand,  if  this  precaution  has  not  been  taken,  a  Warrant 
of  Release  must  be  obtained.  To  such  a  Release  there  is  only  a  qualified  right.  If  se- 
curity is  given  for  the  value  of  the  res  (or  the  value  of  the  res  paid  into  court),  the 
release  wiH  be  accorded,  unless  the  plaintiff  has  entered  a  "caveat"  against  it,  at 
the  risk  of  damages  if  his  conduct  in  doing  so  is  unreasonable.  Thus  the  plaintiff, 
who  has  frimd  facie  an  absolute  right  to  arrest,  does  so  at  his  own  risk — (1)  in  the 
face  of  a  caveat  by  the  owner  against  alrest,  or  (2)  by  entering  a  caveat  of  his  own 
against  release.     And  the  court  can  always,  on  motion,  overrule  a  caveat. 

To  ground  the  issue  of  a  warrant  of  arrest,  a  sworn  statement  (affidavit) 
must  be  produced  to  the  officials,  (though  they  may  dispense  with  some  of  the 

1)  Cases  of  marine  insurance  are  constantly  so  tried. 

2)  See  The  City  of  Berlin,  [1908]  P.   120:  The  Konig  Wittem  II.  ibid.  125. 
»)  P.  47  supra. 

*)  A  solicitor  signing  such  an  tindertaking  becomes  personally  liable  on  it:  Th»  Orimdon. 
1900]  P.  71. 
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particulars),  verifying  (1)  the  party  (2)  his  claim  (3)  the  fact  that  it  is  unsatisfied 
(4)  the  name  and  nature  of  the  res:  and  also  stating  in  an  suit  for  seamens'  wages 
or  for  possession  of  a  vessel  (1)  the  flag  of  the  vessel  (2)  the  fact  that  the  London 
consul  of  the  flag  has  had  notice.  If  the  action  is  on  a  bottomry  bond,  it  must 
be  produced,  as  weU  as  a  notarial  translation,  if  in  a  foreign  language. 

We  have  said  that  Security  ("bail")  must  be  offered  in  an  owner's  cavmt; 
and  tendered  in  order  to  obtain  a  Release.  Bail  is  an  equivalent  for  the  value 
of  the  rea,  and  is  given  by  means  of  a  contract  of  record,  entered  into  by  sureties 
before  the  Registrar,  or  even  a  District  Registrar  or  any  commissioner  for  oaths, 
or  a  special  commissioner  appointed  ad  hoc.  To  secure  the  benefit  of  a  cavmt  against 
arrest,  this  security  should  be  given  within  3  days  of  service  of  the  writ  on  the 
caveator.  The  caveator  informs  the  officials  and  the  plaintiff  of  the  proposed  sureties ; 
the  marshal  immediately  satisfies  himself  as  to  their  solvency,  and  the  bond  can 
then  be  completed.  Although  the  bail  is  in  theory  an  equivalent  for  the  res,  it  is 
usual,  to  avoid  the  trouble  of  a  hurried  appraisement  at  this  early  stage,  to  put 
in  bail  for  the  amount  of  the  claim;  and  it  cannot  be  exacted  beyond  it.  Nor  can 
it  be  enforced  beyond  the  true  value  of  the  res  as  ultimately  ascertained  by  ap- 
praisement: upon  due  application,  it  will  be  reduced  to  that  amount. 

The  most  remarkable  subsequent  feature  of  an  Admiralty  action  occurs  in 
cases  of  collision :  where,  before  any  pleading  is  delivered  (and  therefore  before  either 
side  is  cognizant  of  the  other's  case),  each  party  must  file^)  what  is  called  a  "Preli- 
minary Act".  These  are  sealed  up,  and  opened  at  the  trial.  They  contain  parti- 
culars of  the  following  details  from  each  party's  point  of  view: 

1.  Names  of  vessels  and  masters. 

2.  Time  of  collision. 

3.  Place  of  collision. 

4.  Direction  and  force  of  wind. 

5.  State  of  weather. 

6.  State  and  force  of  tide. 

7.  Course  and  speed  of  vessel  when  the  other  was  first  seen. 

8.  Lights  carried  by  her. 

9.  Distance  and  bearing  of  other  vessel  when  first  seen. 

10.  Lights  of  the  other  vessel  which  were  first  seen. 

11.  Whether  any  other  lights  of  hers  came  into  view  before  collision. 

12.  What  measures  were  taken,  and  when,  to  avoid  collision. 

13.  Parts  of  each  vessel  which  came  into  contact. 

14.  What  sound  signals  were  given,  and  when. 

15.  What  sound  signals  were  heard  from  the  other  vessel,  and  when. 

As  in  the  Chancery  Division,  sales  by  the  court  and  accounts  and  inquiries  are 
frequent  incidental  proceedings.  Accounts  and  inquiries  are  gone  into  before  the 
registrar,  who  may,  in  accordance  with  ancient  practice,  have  the  assistance  of 
merchants.  Evidence  in  these  incidental  matters  is  usually  taken  viva  voce  (twenty- 
one  days  are  allowed  to  the  claimant  to  file  his  claims  and  the  vouchers  in 
support  of  them):  and  the  registrar's  final  determination  may  be  objected  to 
before  the  judge  (six  days  are  allowed  to  proceed  on  it,  and  fourteen  more  to 
object  to  it)  in  court.  Thus,  an  inquiry  may  be  made  as  to  the  state  of  accounts 
between  co-owners,  or  mortgagees  and  owners,  or  as  to  the  value  of  goods.  See 
R.  S.  C.  17  July  1911  (0.  56). 

It  has  been  questioned,  and  apparently  with  much  force,  whether  a  judgment 
in  'personam  beyond  the  value  of  the  res  can  be  given  in  an  action  in  rem.  A  person 
who  appears,  for  the  purpose  of  giving  bail  and  releasing  his  property,  does  not 
seem  to  submit  personally  to  the  jurisdiction.  In  The  Oemma^)  and  The  Dictator^) 
a  defendant,  who  had  appeared  and  given  bail,  wa^s  obliged  to  pay  personally  the 
deficiency  over  and  above  the  amount  of  bail.  But  that  was  because,  in  The  Dic- 
tator, the  bail  (and  the  original  claim)  was  much  below  the  value  of  the  res:  whilst, 
in  the  Gemma,  the  point  was,  not  whether  a  judgment  beyond  its  value  was  good 
or  bad,  but  whether  (assuming  it  good)  it  could  be  executed  against  property  for 
which  bail  had  been  at  a  previous  stage  given.    WiUiams  and  Bruce  say  that 

1)  Plaintiff — ^within  7  days  of  issue  of  writ.     Defendant — within  7  days  of  appearance. 
«)  [1899]  P.  285. 
»)  [1892]  P.  304. 
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such  a  judgment,  exceeding  the  value  of  the  res,  is  unknown  to  the  records  of 
the  court  1). 

K  the  plaintiff  obtains  judgment,  he  will  wish  to  make  his  arrest  or  bail  effective. 
If  bail  has  been  given,  the  court  must  be  asked  to  order  pajnnent  by  a  limited 
time,  in  default  of  which  the  ordinary  processes  of  execution  can  issue  against 
the  cautioners.  If  not,  the  res  may  be  sold  under  a  commission  of  sale  taken  out 
of  the  Begistry  by  the  plaintiff,  and  executed  by  the  Marshal,  who  must  first 
have  the  res  valued  by  sworn  experts.  Leave  is  required  from  the  judge  before 
any  lower  price  can  be  accepted.  The  process  in  rem  being  an  international  process, 
bail  will  not  be  exacted  where  it  has  already  been  given  for  the  same  claim  in  a 
foreign  court  2). 

On  the  whole,  the  admiralty  process  is  effective  and  speedy.  The  parties  are 
sure  of  a  specially  skilled  judge:  there  is  no  danger  of  a  jury,  and  cases  have  oc- 
casionally been  known  to  go  to  trial  in  three  weeks  from  issue  of  the  writ.  Its  draw- 
back is  that  the  procedure  is  rather  special,  and  almost  renders  it  necessary  to 
engage  the  first-rate  firms  of  solicitors  who  are  accustomed  to  it.  But  it  is  prefer- 
able to  the  commercial  court,  and  might  be  more  extensively  resorted  to. 

XVI.    County  Courts. 

These  tribunals  are  established  for  minor  civU  cases.  Solicitors  and  barristers 
have  alike  a  right  of  audience.  The  limit  of  their  common  law  jurisdiction  is  £100, 
and  they  have  practically  an  exclusive  jurisdiction  (except  where  the  claim  can 
be  specially  endorsed)  in  cases  of  contract  up  to  £50  or  in  tort  up  to  £20:  for 
in  such  cases,  a  successful  plaintiff  in  the  High  Court  wiU  only  be  allowed  county 
court  costs,  and  if  his  claim  is  under  £20  in  contract  or  £10  in  tort,  he  wiU  usually 
get  no  costs  in  the  High  Court  at  all.  The  judge  may  however  always  allow  him  full 
costs,  and  would  do  so  if  there  was  good  reason  for  bringiag  the  case  in  the  High 
Court — e.  g.  it  it  were  brought  to  decide  an  important  question  of  law,  or  were 
one  on  which  large  sums  indirectly  depended.  An  action  of  tort  may  be  remitted 
to  the  county  court  if  a  plaintiff  has  no  visible  means  and  does  not  give  security. 
These  courts  have  also  a  chancery  jurisdiction  (very  seldom  invoked)  where  the 
mass  of  property  involved  does  not  exceed  £500  in  value:  and  some  of  them  have 
an  Admiralty  jurisdiction,  limited  to  £150  for  towage,  wages  or  necessaries,  and 
to  £300  in  most  other  cases. 

They  cannot  entertain  cases  of  libel,  slander,  malicious  prosecution,  false  im- 
prisonment or  breach  of  promise  to  marry:  and  they  may  (but  seldom  do)  have 
a  jury  of  8. 

Their  jurisdiction  is  limited  to  their  local  district :  and  they  cannot  order  foreign 
service  of  their  process,  which  is  not  executed  by  the  plaintiff  or  the  sheriff,  but 
by  their  own  "high  bailiff".  Their  decrees  are  usually  enforced  by  committal  to 
prison  on  proof  of  ability  to  pay  and  failure  to  do  so.  But  a  "warrant"  against 
goods,  equivalent  to  a  fieri  facias,  can  be  issued  to  and  executed  by  the  high  bailiff. 
Committals  cannot  be  for  more  than  6  weeks,  but  may  be  again  and  again  renewed. 
They  vary  in  frequency  very  greatly  on  the  different  circuits.  The  strict  rules 
of  evidence  apply  to  county  court  trials. 

Particulars  of  the  demand  must  be  given,  and  notice  must  be  given  of  certain 
special  defences.  Otherwise  the  procedure  is  summary.  Appeal  Hes  on  questions  of 
law  to  the  High  Court;  and  by  leave,  to  the  Court  of  Appeal  and  House  of  Lords. 

Some  other  local  "mferior  courts"  exist.  The  Court  of  Passage  at  Liverpool, 
the  Salford  Hundred  Court  at  Manchester,  and  the  Mayor's  Court  at  London 
are  of  commercial  importance. 

XVII.  Irish  Courts. 

The  Irish  system  is  in  all  essentials  precisely  the  same  as  the  English.  There 
is  a  Supreme  Court,  with  a  Court  of  Appeal  in  which  sit  two  Lords  Justices  and  one 
of  the  presidents  of  the  divisions  of  the  High  Court:  a  Chancery  Division,  in  which 
the  Master  of  the  Rolls  sits  as  a  first  instance  judge,  and  a  King's  Bench  Division, 
with  which  is  merged  the  Admiralty  Division  (one  judge  being  assigned  to  Ad- 
miralty business).    No  "commercial"  court  exists.    The  old  office  of  Chief  Baron 

1)  Admiralty  Practice,  p.  25. 

2)  The  ChristiarAorg,  (1885)  10  P.  D.  141. 
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of  the  Exchequer  still  exists,  (though  the  Exchequer  Division  has  long  been 
merged  in  the  K.  B.  D.),  through  the  happy  survival  of  Chief  Baron  PaUes.  The 
last  EngUsh  Chief  Baron  has  long  been  deceased.  County  Courts  also  exist  under 
the  name  of  "Civil  BiU  Courts",  with  an  appeal  to  the  assizes.  The  Supreme  Court 
is  regulated  by  ,Stat.  40  &  41  Vic.  c.  57,  and  Rules  made  under  it.  Apphca- 
tions  for  summaiy  judgment  on  hquidated  claims  are  made  by  "motion"  in  open 
court:  —  an  improvement  on  the  English  procedure  in  Chambers. 

Service  of  process  may  be  made  (if  personal  service  is  impracticable)  by  serv- 
ing an  employee  or  relative  of  the  defendant  at  his  house  or  place  of  busiaess, 
or  (in  the  case  of  a  disturbed  district)  by  post.  The  "summons  for  directions" 
is  unknown,  therefore  pleadings  proceed  according  to  rule.  There  are  no  district 
registries  in  Ireland :  nor  are  Beferees  known.  Motions  for  new  trials  stiU  go  to  an 
Divisional  Court,  and  not  to  the  Coiut  of  Appeal.  Provision  is  made  for  official 
shorthand  notes  to  be  taken,  if  the  court  permits,  and  charged  for  with  the  other 
costs  of  the  action.  (See  the  Rules  of  the  Supreme  Court,  Ireland  1891,  1902, 
ditto  1899  [admiralty].) 

An  Irish  "Rule  of  Court"  of  1891  assimilated  the  Irish  practice  as  to  service 
of  process  abroad  to  the  EngUsh  procedure :  except  that  all  process,  and  not  only 
writs  of  summons  etc.,  can  be  so  served  (by  leave)  and  also  that  leave  for  foreign 
service  can  be  given  in  a  case  of  contract  made  in  Ireland,  whether  to  be  per- 
formed there  or  not.  The  Irish  courts  are  under  a  statutory  obligation  to  con- 
sider the  comparative  cost  and  convenience  of  proceedings  in  Ireland  or  in  the 
defendant's  place  of  residence  (Act  of  1877  §  4). 

XVIII.  Scottish  Courts. 

In  Scotland  the  system  is  totally  different.  The  Supreme  Court  is  termed 
the  Court  of  Session,  or  officially  the  College  of  Justice.  The  judges  are  all  styled 
"Lord"!),  and  are  diAdded  into  an  "Inner"  and  "Outer"  House.  The  Inner  House 
is  an  appellate  court,  sitting  in  two  or  three  divisions,  and  presided  over  by  the  Lord 
Justice-General  (usually  a  member  of  the  House  of  Lords),  and  the  Lord  Justice-Clerk. 
The  Outer  House  normally  consists  of  five  judges  ("Lords  Ordinary"),  sitting  se- 
parately. The  junior  judge  usually  deals  with  matters  of  interlocutory  procedure 
(the  "Lord  Ordinary  on  the  Bills").  The  court  sits  in  Edinburgh,  and  circuit 
sittings  (except  in  Glasgow)  are  infrequent.  Sometimes,  in  important  cases,  a 
court  of  7  or  13  judges  is  made  up  specially  (as  in  the  Moray  Firth  trawling 
prosecution). 

No  separate  admiralty  or  chancery  divisions  exist. 

The  Rules  of  the  Court  of  Session  are  termed  Acts  of  Sederunt,  and  are  quoted 
thus:  —  "A.  S.  March  27th  1908". 

There  is  no  appeal  from  the  Court  of  Session  to  the  House  df  Lords  in  inter- 
locutory matters,  except  in  the  case  of  a  difference  of  opinion  on  a  point  of  law. 
In  Scotland  there  is  nothing  corresponding  to  the  Chancery  Division:  the  fusion 
between  law  and  "equity"  is  complete:  but  some  cases  which  in  England  would 
be  "equitable",  deriving  from  the  ancient  high  prerogative  of  the  Chancellor,  (e.  g. 
guardianship  cases)  go  direct  to  the  Inner  House  ("nobile  officium"),  as  do  some 
other  cases  by  statute.  The  litigant  selects  his  own  judge,  which  he  cannot  do  in 
England  or  Ireland,  but  the  Lord  President  has  a  power  of  transfer.  There  are 
statutory  provisions  for  joint  sittings  of  5  or  7  judges  of  the  Inner  House,  or  of  the 
whole  Court :  but  the  two  permanent  divisions  of  the  Inner  House  are  much  more 
markedly  separate  from  each  other  than  are  the  two  branches  in  which  the  Enghsh 
Court  of  Appeal  usually  sits. 

There  is  no  occasion  for  a  "commercial  court"  in  Scotland:  since  the  same 
Lord  Ordinary  superintends  aU  the  steps  in  each  action  which  he  wiU  eventually 
try,  just  as  the  commercial  judge  is  supposed  to  do  in  England.  The  "Masters" 
are  replaced  by  the  Principal  Clerks  of  Session,  and  the  Assistant  and  Depute 
Clerks,  who  also  perform  the  functions  of  the  English  Registrars.  But  the 
Scottish  judges  leave  less  to  these  officials  than  is  the  case  in  England,    Inter- 

1)  Neither  they  nor  the  English  "Lords  Justices"  are  "lords"  in  the  sense  of  peerage: 
though  the  "lords  of  appeal"  in  the  House  of  Lords,  of  course,  are  such.  Great  confusion  arises 
in  popular  periodicals  between  the  "Lord  Justice",  who  is  a  judge  of  the  Court  of  Appeal,  and 
the  "Lord  of  Appeal"  who  is  a  life  peer  and  a  member  of  the  House  of  Lords. 
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locutory  proceedings  are  heard  in  court;  and  the  court  does  not,  as  in  England, 
require  a  sworn  statement  of  fact  (affidavit) :  it  rehes  on  the  statements  of  counsel 
and  the  written  petition  of  the  soHcitor,  (cf.  the  English  "commercial"  practice). 
When  elaborate  accounts  have  to  be  taken,  as  in  the  administration  of  a  minor's 
property,  they  are  referred  M)o  "the  accountant  of  court".  Scottish  practice  is 
much  more  strict  in  formal  details  than  EngUsh:  and  it  is  not  so  easy  to  disregard 
technical  regulations  at  the  risk  of  a  little  extra  expense. 

The  Court  of  Session  never  sits  on  Monday.  Its  counsel  are  termed  advocates ; 
and  soHcitors  may  be  either  "Writers  to  the  Signet"  (W.  S.),  "sohcitors"  (S.  S.  C), 
or  "law  agents"  (L.  A.).  Writers  to  the  Signet  occupy  a  station  midway  between 
barristers  and  solicitors,  and  are  in  theory  ehgible  for  judgeships.  Sohcitors  of 
all  kinds,  as  distinguished  from  advocates,  are  often  called  "writers".  The  crown 
lawyers  (Lord  Advocate  and  Solicitor  General  and  their  deputes)  are  not  as  in  Eng- 
land the  official  representatives  of  the  profession,  although  they  are  at  its  head. 
The  Dean  of  Faculty,  appointed  by  the  advocates,  occupies  that  position.  King's 
C!ounsel  are  a  modem  innovation  in  Scotland.  The  etiquette  which  regulates  their 
employment  is  not  firmly  estabHshed,  and  the  title  is  said  to  be  Uttle  more  than 
an  honourable  distinction. 

The  Scots  courts  will  give  a  declaratory  judgment,  declaring  rights  without  giving 
any  substantive  reUef :  this  can  seldom  be  had  in  England.  Another-  important 
feature  is  that  totally  different  views  are  taken  of  jurisdiction.  The  Enghsh  practice 
of  entertaining  cases  against  transient  visitors,  served  within  the  realm,  has  been 
gravely  threatened  in  England  itself.  The  recent  cases  of  Norton  ([1908]  1.  Ch. 
471);  EgheH  ([1907]  2  Ch.,  p.  205)  and  Logan  ([1906]  1  K.  B.  p.  141)  i)  show  that 
it  is  incompatible  with  modern  conditions^).  In  Scotland  it  never  existed.  The 
grounds  of  jurisdiction  are  (1)  domicile,  (2)  40  days'  residence  (except  in  deter- 
minations of  status  and  immoveables),  (3)  cause  of  action  arising  in  Scotland,  coupled 
with  defendant's  presence  there,  (4)  consent  ("prorogation",  "reconvention"),  (5) 
possession  of  immoveable  property  by  defendant  in  Scotland,  (6)  possession  of  mo- 
veable propertjr  by  defendant  there,  if  (a)  the  action  is  for  the  judicial  division  of  a 
fund  of  which  it  forms  part;  or  (b)  the  moveables  have  been  "arrested"  (i.  e.  im- 
pounded) ad  fundendam  jurisdictionem  (cf.  Voet.  II,  4,  22).  Mackay  adds  in  the 
case  of  companies,  that  the  fact  of  carrying  on  business  in  Scotland  would  probably 
suffice  to  found  jurisdiction  in  cases  connected  with  its  Scottish  house^).  But  it 
will  generally  be  possible  to  proceed  in  such  cases  by  "arrestment".  Regarding 
numbers  (2),  (5)  and  (6),  it  is  to  be  remarked  that  they  do  not  apply  to  questions 
of  status:  it  is  doubtful  whether  this  includes  bankruptcy. 

Jurisdiction  may  be  dechned  on  the  ground  of  "forum  non  conveniens" .  This 
is  in  theory  incompetent  in  England:  but  we  have  just  seen  that  there  is  a  strong 
tendency  to  introduce  it  in  practice.  Jurisdiction  is  usually  dechned  in  cases  of 
taking  the  accoimts  of  foreign  administrators  and  managers. 

The  court  will  not  generally  proceed  with  an  action  when  a  similar  one  has 
already  been  commenced  or  decided  in  a  competent  foreign  court,  unless  the  ob- 
ject is  to  make  property  situate  in  Scotland  available  in  satisfaction  of  a  foreign 
decree.  It  is  probable  that  the  court  would  not  enforce  a  decree  rendered  by  a 
court  which  it  did  not  consider  competent.  Jurisdiction  may  also  be  declined  on 
the  grounds  personal  to  the  judge  of  relationship  to  parities  to  the  cause  and  of  interest 
in  the  subject  matter.    E.  g.,  that  he  holds  shares  in  a  Utigant  Company. 

An  Enghsh  action  commences  as  lis  pendens  with  the  issue  of  the  writ :  a  Scottish 
one  only  when  served  on  defender.  Prior  proceedings  are  (1)  the  citation,  which  is 
effected  by  a  public  functionary  (the  messenger-at-arms*),  acting  in  the  presence 
of  a  witness  on  a  "summons"  addressed  to  him  in  the  sovereign's  name.  This 
is  personal  citation,  and  the  safest  form:  but  a  person  may  be  cited  by  leaving 
a  copy  of  the  "summons"  at  his  residence;  or  "edictahy"  (if  resident  out  of  Scotland)  S), 

1)  See  these  cases  noted  in  Blatter  of  the  Berlin  Society  of  International  Law  and  Oomp. 
Juriaprttdence  III.  6.  p.  189,  and  II.  2.  p.  106. 

2)  Mackay:  I.  183.- 
»)  Mackay:  I.  183. 

*)  He  is  a  Kneal  successor  of  the  ancient  heralds:  and  is  under  the  control,  not  of  the 
court,  but  of  the  Lord  Lyon  King  of  Arms. 

5)  Citation  may  be  made  by  leaving  process  at  a  party's  Scottish  residence  within  40  days 
of  his  departure  from  it:  but  if  he   has  quitted  Scotland  altogether,  the  citation  must   pro- 
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by  filing  at  the  Court  office.  The  "Summons",  though  directed  to  the  messenger, 
contains  a  full  statement  of  the  relief  claimed,  and  attached  to  it  is  a  "condescen- 
dence", which  is  tantamount  to  the  English  pleading  known  as  a  "statement  of  claim", 
setting  out  the  facts  in  full,  and  also  a  statement  of  "pleas  in  law"  in  which  (as 
is  never  requisite  or  proper  on  the  part  of  a  plaintiff  in  England)  the  points  of  law 
are  set  out  on  which  the  "pursuer"  relies.  The  summons  is  then  filed  at  the  court 
and  appearence  is  entered  to  it  by  marking  it  with  a  marginal  note  within  7  days 
("induciae"),  the  defender  being  entitled  to  borrow  the  summons  for  a  sufficient 
time,  to  enable  him  to  prepare  his  defence.  In  this  pleading  he  denies  the  "conde- 
scendence" seriatim,  and  then  gives  his  own  version  of  the  facts — much  as  a  defen- 
dent  pleads  in  an  English  chancery  case.  Pleaders  are  allowed  much  latitude  in 
Scotland,  and  may  and  do  plead  evidence.  Instead  of  dehvering  further  pleas,  parties 
by  leave  "revise"  their  condescendence  and  defence,  and  then  "close  the  record",  under 
the  personal  directions  of  the  Lord  Ordinary  in  open  court,  when  his  lordship  hears 
argument  as  to  fiu'ther  procedure  and  decides  the  case  if  possible ;  and,  if  not,  deter- 
mines whether  any  and  what  mode  of  proof  or  trial  should  be  allowed. 

There  is  no  process  corresponding  to  the  EngHsh  summary  judgment  on  a 
liquidated  demand,  without  permitting  the  defendant  to  go  to  trial.  But  judgment 
can  be  had  without  trial  if  the  defender  does  not  enter  appearance,  or  does  not 
put  in  a  defence.  The  judgment  must  however  be  pronounced  by  the  judge,  but 
he  requires  no  proof.  Such  a  decree  in  absentia  can  be  recalled  on  appHcation  with- 
in 10  days,  and  payment  of  £  2.  2.  0  of  expenses.  And  registered  negotiable  in- 
struments can  ground  execution  ("diligence")  without  any  judgment  being  ne- 
cessary. Further,  when  a  liquid  document  of  debt  contains  a  consent  to  register 
for  execution,  registration  is  equivalent  to  a  decree  of  the  Court ^). 

As  to  the  method  of  proof.  This,  if  the  parties  differ,  is  to  be  settled  by  the 
Lord  Ordiaary,  and  may  be  before  a  judge,  judge  and  jury,  judge  and  experts,  or 
a  Commissioner.  It  is  impossible  to  state  precisely  in  what  classes  of  cases  a  jury 
will  be  ordered.  In  a  collision  case  it  was  refused  (McLean  v.  Johnstone,  [1906, 
Eraser's  Rep.  VIII.  836]) :  so  also  in  a  workman's  accident  case  ( Vallery  v.  Mc  Alpine, 
ibid.  Vol.  VII.  640),  and  in  a  case  of  aUeged  fraud  (Young  v.  Healy  [1909]  S.  C.  687). 
In  a  recent  case  (Gibb  [1912]  S.  C.  584)  the  Lord  President  spoke  of  "the  consti- 
tutional tribunal"  for  cases  of  personal  injury  as  being  a  jury:  a  singular  attitude 
in  Scotland.  And  see  especially  Sharpies  v.  Yuill,  7  P.  p.  657,  as  to  cases  re- 
moved from  the  Sheriff  Court.  It  was  usual  in  former  times  for  particular  judges  to 
take  the  evidence ;  they  transmitted  the  proofs  to  the  court  for  consideration.  This 
was  supplanted  by  the  appointment  of  commissioners  for  the  purpose,  in  1800;  and 
in  1815  jury  trial  was  introduced.  Lastly,  in  1868,  the  system  of  the  judge  to  whom 
the  action  was  assigned  taking  his  own  proof  himself  was  introduced.  It  is  specially 
provided  that  the  evidence  shall  be  taken  down  in  full  by  the  judge  or  a  sworn 
shorthand  writer:  a  provision  unknown  in  England.  If  a  commissioner  takes  the 
evidence,  he  does  not  decide  upon  its  effect,  but  merely  transmits  it  to  the  court. 
Witnesses  are  compelled  to  attend  by  "letters  of  diUgence".  The  rules  of  evidence 
are  wider  than  in  England.  "Hearsay"  evidence  is  admitted  in  all  cases  when 
the  person  originally  making  the  statement  is  deceased ;  but  it  must  be  relevant  as 
proceeding  from  the  deceased  witness.  Books  of  trade  are  evidence  for  or  against 
the  party  to  whom  they  belong.  On  the  other  hand  the  general  roving  inquiry 
into  a  witness's  discreditable  antecedents  is  not  encouraged;  it  is  only  relevant 
in  questions  where  the  plaintiff  seeks  to  set  up  a  good  character. 

The  jury  (if  any)  decide  by  a  majority.  A  peculiarity  is  the  "oath  of  reference" : 
a  party  (even  if  defeated  at  the  trial)  can  have  the  case  decided  solely  on  his  oppo- 
nent's oath  (Ef  50.  12.  2),  (but  only  if  he  has  not  already  cross-examined  him  as 
a  witness) :  or  even  on  that  of  some  other  person,  in  certain  cases.  Great  difficulties 
sometimes  arise  from  the  uncertainty  of  the  terms  in  which  such  oaths  are  ex- 
pressed. In  enforcing  the  decree,  it  has  been  seen  that  the  defender's  shares,  stock,  and 
credits  (hke  other  moveables),  can  be  "arrested" :  and  that  even  before  the  beginning 
of  the  action.    To  make  them  available  in  satisfaction  of  the  debt,  an  "action  of 

bably  be  edictal  (i.  e.  filed  at  the  Registry.  Morrison.  1907,  Session  eases  999).  It  is  desirable 
that  citation  be  personal  if  possible  by  serving  on  the  defender  himself;  since  1882,  however, 
citation  may  be  made  by  registered  letter,  provided  that  it  is  delivered  in  due  course,  and 
is  directed  to  the  defendants  proper  place  of  citation. 

1)  See  Brodie-Innes,  "Comparative  Principles",  pp.  729,  730. 
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furthcoming"  must  be  brought  against  the  defender's  debtor  or  the  company  in 
which  the  defender  holds  stock. 

^  J  *^fj"^®'"*^°*  ^  *^**  °*  *  i^^>  *^«  court  must  be  asked  to  "apply"  it.  Execution 
(termed  dihgence")  cannot  generaUy  issue  until  15  days  after  judgment.  It  is  ne- 
ce^ary  first  to  obtain  an  official  copy  of  the  decree  and  a  consequent  warrant  to 
enforce  it  ("warrant  to  charge").  This  must  be  served  on  the  defender.  The  creditor  can 
/ow  u-i.--^°/-  ^^^^^  movables)  (2)  arrest  (seize  them  in  the  hands  of  thu^d  parties) 
(3)  inhibit  (mterdict  dealings  with  immovables)  (4)  adjudge  (acquire  immovables), 
concurrently  and  by  the  force  of  one  warrant.  The  messenger-at-arms  enforces  the 
first  of  these  acts  of  execution.  Inhibition  must  be  served  and  registered  (and 
this  may  be  before  trial).  Adjudication  corresponds  to  the  Enghsh  writ  of  elegit, 
and  must  be  registered:  but  every  creditor  who  obtains  such  an  adjudication 
within  a  year  and  a  day  of  the  first,  is  entitled  to  participate  in  the  benefit. 
Costs  are  generally  allowed  on  judgments  for  £5  or  more,  but  only  half  costs 
u  not  more  than  £25  is  decerned  for. 

A  new  trial  may  be  had  if  new  facts  are  discovered  which  could  not  reasonably 
have  been  known  at  the  trial  {res  noviter).  This  is  not  in  accordance  with  Enghsh 
practice:  and,  generally,  a  new  trial  is  granted  with  more  facihty  than  in  England. 
Where  the  objection  to  the  first  trial  is  improper  admission  or  rejection  of  evidence, 
or  a  mistake  of  law,  on  the  part  of  the  judge,  the  appHcation  for  a  new  trial  takes 
the  form  of  a  "bill  of  exceptions",  which  the  judge  must  sign,  and  which  then  comes 
before  one  of  the  Divisions  of  the  Inner  House,  hke  an  appeal.  The  judge  who  tried 
the  case  sits  also.  Other  grounds  proceed  on  motion  for  a  new  trial;  e.  g.  where 
the  objection  is  excess  of  damages. 

Interlocutory  or  summary  appUcations  are  made  by  petition  (occasionally  by 
motion)  and  are  heard  in  open  Court.  "Summonses  in  chambers"  are  -unknown. 
But  "Notes"  in  a  small  measure  take  their  place.  Among  matters  settled  by  motion 
are  the  time  and  place  of  trial,  which  is  now  scarcely  ever  on  circuit  (though  circuit, 
trials  are  still  competent  in  theory)  and  aU  other  incidental  matters  arising  in  the 
conduct  of  the  case.  These  matters  come  before  the  Junior  Lord  Ordinary  ("Lord 
Ordinary  on  the  Bills"). 

The  Sessions  of  the  Court  are— Winter  Session  from  15  October  to  20  March,  with 
a  recess  of  a  fortnight  at  Christmas  and  a  week  in  February :  Summer  Session  from 
12  May  to  21  July,  when  the  Court  ceases  for  the  Autumn  Vacation.  In  vacation, 
work  proceeds  in  the  Bill  chamber,  the  duties  of  which  are  performed  by  various 
Lords  Ordinary  in  rotation  of  a  fortnight  each. 

The  process  of  interpleader  is  represented  in  Scotland  by  what  is  called  "mul- 
tiplepoinding".  It  is  always  in  the  name  of  the  holder  of  the  fund  in  medio,  that 
the  initial  summons  is  taken  out.  If  the  summons  is  actually  raised  by  the 
holder  of  the  fund  he  is  designated  Real  Raiser:  if  by  another  party  who  is  no- 
minally defender  it  is  the  latter  who  is  designated  in  the  summons  as  "Real  Raiser" 
while  the  holder  of  the  fund  is  then  "Nominal  Raiser".  The  action  has  a  much 
more  frequent  and  wide  operation  than  the  Enghsh  interpleader — ^including  many 
subjects  of  the  English  equitable  jurisdiction,  e.  g.  the  distribution  of  a  trust  fund, 
the  administration  of  a  deceased  person's  property,  and  the  like.  See  as  to  the  prac- 
tice in  multiplepoinding,  by  which  persons  may  be  allowed  to  come  in  and  assert 
claims  at  a  late  stage  of  process,  Landale  v.  Wilson,  1900,  Eraser's  Rep.  II,  1050. 
This  will  not  be  allowed  if  they  had  notice  earher,  but  delayed  to  save  themselves 
costs.  The  court  has  the  power  of  giving  interdicts  or  injunctions :  and  the  court 
can  also,  by  "suspension",  put  a  stop  to  the  improper  use  of  its  own  process. 
Technically,  interdict  is  always  coupled  with  suspension.  It  may  be  resorted  to,  to 
prevent  the  consequences  of  an  irregular  dihgence  (in  England,  an  irregular  execution 
is  generaUy  a  mere  nuUity).  Or  it  may  be  ancillary  to  other  rehef .  Or  it  may  be  the 
main  object  of  proceeding  (viz.,  to  prevent  a  threatened  wrong).  In  the  latter  cases 
the  process  is  to  present  a  Note  in  the  BiU  Chamber  (court  for  summary  affairs). 
On  this,  the  Lord  Ordinary  on  the  Bills  may  grant  an  interim  interdict  ex  parte: 
but  not  if  a  caveat  has  been  entered  by  a  party  apprehensive  of  interdict.  Frequently 
the  interim  award  is  only  granted  on  caution  being  found.  Appearance  has  then 
to  be  entered  and  answers  lodged,  when  the  judga  again  has  the  case  before 
him,  and  unless  there  is  no  colour  of  ground  for  the  Note,  he  "passes"  it  for 
trial  in  the  ordinary  way,  and  meanwhile  may  or  may  not  continue  the  interim 
interdict. 
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It  will  be  seen  that  the  process  of  interdict  substantially  much  resembles  the  English 
claim  for  an  injimction  to  prevent  apprehended  damage.  In  the  latter  case,  the  plain- 
tiff brings  an  action  to  enforce  his  right,  and  asks  for  the  interim  injunction,  as  it 
were,  by  the  way.  In  Scotland  the  immediate  injunction,  which  is  really  what  is  want- 
ed, is  made  the  subject  of  an  appropriate  summary  proceeding  independent  of  any 
action.  If  the  "Note"  is  passed,  the  question  of  malring  the  interdict  perpetual, 
or  of  granting  perpetual  interdict  where  the  Lord  Ordinary  on  the  Bills  has  thought 
it  safer  not  to  concede  an  interim  interdict,  comes  before  the  court  as  an  ordinary 
action  would.  The  respondent  chooses  a  Lord  Ordinary  and  appellate  Division,  and 
the  case  proceeds  in  the  Court  of  Session  (of  which  the  BiU  Chamber  is  not  techni- 
cally a  part,  though  it  has  really  in  practice  become  so  since  A.  S.  20  March 
1907).  . 

The  practice  as  to  documents  is  different  from  that  used  in  England.  A  liti- 
gant has  to  deposit  in  court  all  documents  in  his  possession  on  which  he  relies. 
In  England  he  can  get  inspection  of  his  opponent's  documents  (even  if  not  forming 
part  of  that  opponent's  case)  by  the  process  of  "discovery".  But  he  cannot  in- 
spect the  documents  held  by  third  parties  prior  to  the  trial;  when  he  can  summon 
them  as  witnesses  to  bring  documents  with  them.  In  Scotland,  it  is  otherwise. 
Whether  documents  are  in  the  possession  of  a  party  or  of  strangers,  an  order  may 
be  made  on  motion  for  their  production.  But  the  order  is  not  so  sweeping  as  the 
English  order  for  discovery,  which  entails  the  production  and  inspection  of  all  papers 
which  may  in  any  way  remotely  affect  the  issue.  It  takes  the  form  of  a  commission 
directed  to  independent  lawyers,  and  the  documents  to  be  produced  must  be  more 
or  less  clearly  specified  as  relative  to  the  points  at  issue.  Third  parties  are  even  com- 
pelled to  produce  their  title-deeds,  if  founded  on  or  relevant,  but  precautions  are 
taken  to  prevent  the  disclosure  of  any  but  the  relevant  parts  of  business  books. 
As  in  England,  the  court  has  wide  powers  of  directing  the  inspection  of  places, 
things  and  processes,  connected  with  the  subject  matter  of  the  action. 

Appeals  from  a  Lord  Ordinary  of  the  Outer  House  go  to  one  or  other  Division 
of  the  Inner  House.  The  form  is  a  "Reclaiming  Note".  The  whole  "record"  is 
printed,  and  it  is  usual  to  print  aU  material  documents  (which  is  not  done,  except 
in  the  House  of  Lords,  in  England).  Twenty-one  days  are  allowed  in  which  to 
"reclaim"  against  an  "interlocutor"  (decree),  except  where  it  does  not  in  any  way 
dispose  of  the  action  au  fond,  in  which  latter  case  ten  days  constitute  the  period 
(or  six  days  if  the  interlocutor  merely  settled  the  mode  of  trial).  Leave  is  necessary 
for  an  appeal  at  aU,  unless  the  cause  has  been  finally  disposed  of  in  the  Outer  House 
(except  in  cases  where  the  interlocutor  merely  settled  the  mode  of  trial).  It  is  impor- 
tant to  observe  that  an  "interlocutor"  is  by  no  means  synonymous  with  the  English 
"interlocutory  order":  but  apphes  to  aU  decrees,  "interim"  or  final. 

The  taxing  officer  in  the  Court  of  Session  is  the  "auditor".  It  is  niuch  more 
usual  in  Scotland  then  in  England  for  a  judge  to  take  time  to  consider  his  judgment, 
and  to  refrain  from  giving  it  immediately  upon  hearing  counsel. 

The  Court  has  Admiralty  jurisdiction  (as  successor  to  the  Scottish  Court  of 
Admiralty  since  1830).  The  Admiralty  jurisdiction  has  always  been  wide  in  Scot- 
land, and  comprises  marine  insurance,  bottomry,  charter-parties,  contracts  of  freight 
(biUs  of  lading)  wreck,  salvage  and  colhsion,  contracts  concerning  the  lading  and 
unlading  of  ships  in  Scotland,  and  actions  for  the  delivery  of  goods  sent  on  ship  board, 
or  for  recovering  their  value,  or  where  the  subject  of  the  suit  consists  of  goods  trans- 
ported by  sea  from  one  port  to  another.  Actions  on  bills  of  exchange,  and  some 
other  mercantile  contracts  were  also  recognized  as  proper  subjects  of  admiralty 
jurisdiction.  Decrees  in  rem  are  not  necessary,  since  jurisdiction  can  in  any  case  be 
assumed  by  "arrestment"  of  property;  and  any  decree  enforced  against  it.  But  a 
defendant  in  an  admiralty  case  may  be  called  upon  to  give  caution  "judicatum 
solvi". 

Although  there  is  no  summary  process  by  which  a  debt  can  be  recovered,  it 
is  always  competent  in  any  ordinary  action,  to  insert  in  the  summons  by  which  proceed- 
ings are  commenced  a  warrant  to  impound  ("arrest")  the  defender's  movables 
imtil  caution  be  found.  The  "arrestment"  can  be  removed  on  the  defender's  appli- 
cation by  the  Lord  Ordinary,  with  or  without  caution  de  judicio  sisti.  Letters  of 
inhibition  can  also  be  granted,  restrainiug  him  from  alienation.  Litigants  (British 
or  foreign)  not  resident  in  Scotland  (and  not  in  Ireland  or  England),  instead  of 
giving  security  for  costs,  "sist  a  mandatory",  i.  e.  appoint  a  person  to  be  responsible 
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for  the  conduct  of  the  action,  including  the  payment  of  costs:  and  this  apphes  to 
defenders  as  well  as  pursuers.  This  is  not  necessary  if  he  hasjand  in  Scotland: 
nor  generally  if  he  has  solvent  partners  there,  who  are  already  defenders.  But  a 
co-defender  cannot  be  mandatary. 

So,  in  a  multiplepoinding,  if  the  party  claimant  has  been  judicially  found 
entitled  to  a  sufficient  share  of  the  fund  to  cover  expenses,  no  mandatory  need  be 
sistedi)  for  him.  A  mandatory  who  is  in  England  or  Ireland  is  competent  to  be 
sisted^),  because  decrees  of  Court  can  be  made  effectual  against  him  under  the  provi- 
sions of  the  Judgments  Extension  Acts  reciprocally  apphcable  to  England,  Scotland 
and  Ireland. 

The  mandatory  must  be  solvent,  but  not  necessarily  rich  enough  to  bear  all 
costs  of  process.  It  is  sufficient  if  he  is  of  the  same  condition  as  the  defender :  thus 
a  farm-servant  was  admitted  as  mandatory.  A  mandatory  may  decline  at  any  time 
to  be  further  responsible,  but  continues  hable  for  past  expenses — ^perhaps  even  after 
his  successor  is  appointed.  Failure  to  appoint  a  mandatory  when  directed  is 
equivalent  to  loss  of  process.  The  mandatory  can  recover  disbursements  from  the 
"mandant".  He  must  carry  out  any  decree  that  the  court  pronounces,  not  being 
one  for  the  payment  of  damages  or  its  equivalent. 

Unlike  Enghsh,  Scottish  practice  allows  a  party  to  sue  by  an  agent,  if  he 
chooses,  and  to  this  end  he  can  appoint  a  mandatary. 

Litigation  by  poor  persons  has  long  been  specially  provided  for.  A  certificate 
by  the  parish  minister  and  two  "elders"  of  the  Established  Church  or  Inspectors 
of  Poor  as  to  the  appHcant's  poverty  and  good  character  is  requisite:  and  they 
are  liable  to  an  action  if  they  improperly  refuse  it.  If  the  action  is  against  the  church 
or  minister,  or  for  any  other  vaUd  reason,  the  court  may  refer  it  to  the  "sheriff" 
to  certify.  For  admission  to  the  Poor's  Roll  in  the  Sheriff  Court  "The  Sheriff  Courts 
(Scotland)  Act  1907"  §  162  requires  the  applicant  to  produce  a  certificate  of  poverty 
signed  by  the  inspector  or  assistant  inspector  of  poor  of  the  parish  or  district  in 
which  he  resides.  Or,  if  the  poor  person  lives  out  of  Scotland,  any  qualified  person 
may  be  invited  by  the  Court  to  certify  (e.  g.  an  army  chaplain,  in  a  case  where  he 
is  serving  as  a  soldier  in  India.  Forrest  [1907  Sess.  Cases  435]).  The  adverse  party 
must  have  notice  of  the  intention  to  apply  for  a  certificate.  The  certificate  is  then 
transmitted,  with  the  party's  declaration,  upon  which  it  was  made^),  and  a  certi- 
ficate of  intimation  by  letter  to  the  adverse  party,  to  one  of  the  official  "Poor's 
Agents",  who  then  obtains  from  the  court  a  direction  remitting  the  case  to  be 
examined  by  four  lawyers  (two  being  advocates)  on  the  merits.  If  a  good  ground 
of  action  is  found,  proceedings  may  be  instituted  under  the  direction  of  an  advocate, 
and  other  lawyers,  chosen  by  rotation  from  a  special  hst  of  persons  willing  to  under- 
take the  duty. 

As  in  England,  the  pauper  litigant  pays  no  expenses  or  court  fees,  and  need 
not  "sist  a  mandatary"*).  And  if  successful,  he  recovers  the  fuU  fees  and  costs 
which  he  has  then  to  pay — this  is  not  so  in  England,  nor  in  the- House  of  Lords. 
But  he  is  not,  as  in  England,  entitled  to  the  services  of  his  counsel  and  solicitors 
free  of  charge:  if  he  ever  obtains  means,  he  must  pay  them.  A  limited  company, 
as  in  England,  can  be  ordered  to  find  caution,  if  pursuers  (plaintiffs). 

The  Court  of  Session  is  held  to  have  a  narrow  criminal  jurisdiction,  ia  cases 
of  perjury,  fraudulent  bankruptcy,  forgery,  assault  on  its  officers  ("deforcement") 
or  breach  of  its  interdicts:  but  the  ordinary  tribunal  is  the  Court  of  Justiciary. 

The  "Sheriff  Court"  has  a  much  wider  jurisdiction  than  the  Enghsh  Coimty 
Court.  The  Court  of  Session  dates  only  from  James  1  (1425)  and  in  its  present  form 
only  from  James  V.  (1532).  The  Sheriff  appears  as  a  judicial  officer  from  the  earliest 
times  and  above  him  the  Judiciar  and  Chamberlain  (See  for  a  comparison  of  the 
Court  of  Session  at  its  institution  with  the  ParUament  of  Paris,  Mackay:  Court  of 
Session  Practice  I.  21).  The  Sheriff  Court  is  presided  over  by  the  Sheriff  of  the 
County,  who  at  present  is  always  an  advocate  of  not  less  than  five  years  standing, 

1)  See  EltMlie  v.  Pauline,  (1905)  Fraser's  Rep.  VII.  541.  The  same  case  shows  that  in 
Scotland  there  is  no  difference  in  this  respect  between  an  original  hearing  and  an  appeal. 

2)  Blow.  V.  Ecuadorian  (1903).    Ibid.  V.  444. 

»)  This  must  follow  the  form  of  A.  S.  21  Dec.  1842. 

*)  Cf.  Deaaau  v.  Daish  (1897),  Rettie'sRep.  976:  in  which  Lord  Kinnear  says  that  poverty 
is  not  in  itself  a  ground  for  requiring  a  mandatory,  even  if  the  party  is  not  suing  in  forma  pauperis. 

6* 
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but  since  the  Sheriff  Court  (Scotland)  Act  1907 1)  may  now  be  a  law  agent  (Sohoitor) 
if  he  has  served  for  five  years  as  a  Sheriff  Substitute.  He  receives  a  salary  which 
varies  in  accordance  with  the  importance  of  the  district  from  £700  to  £2000.  He 
has  certain  administrative  and  considerable  criminal  jurisdiction,  but  in  civil 
matters  his  personal  duties  are  chiefly  of  an  appellate  nature,  except  in  the  County 
of  Lanarkshire^)  which  includes  Glasgow,  and  Midlothian,  which  includes  Edinburgh. 
He  is  not  obliged  to  reside  in  his  SJbieriffdom  nor  is  he  debarred  from  practising  as 
an  advocate.  The  resident  judges  of  a  Sheriffdom  are  termed  Sheriff  Substitutes, 
and  their  qualifications  are  the  same  as  for  Sheriffs. 

The  Sheriff  Court  has  jurisdiction  in  pecuniary  cases  up  to  any  amount,  but 
exclusive  under  £50;  and  appeal  lies  to  the  Court  of  Session.  The  latter  court  has 
exclusive  jurisdiction  in  questions  of  status.  In  actions  relating  to  heritage  (immo- 
veables) and  declaratory  causes  valued  up  to  £1000  or  £50  annual,  the  Sheriff 
Court  has  jurisdiction  concurrently  with  the  Court  of  Session.  The  Sheriff  Court  has 
however  jurisdiction  only  within  its  hmits  (i.  e.  a  group  of  counties) :  and  it  has  juris- 
diction against  a  foreigner  only  if  property  of  his  is  "arrested"  within  the  sheriffdom. 

The  case  is  generally  heard  by  the  Sheriff  Substitute,  holding  his  office  from 
the  Crown,  with  appeal  to  the  Sheriff.  Where  the  action  concerns  immoveables, 
or  is  an  action  for  damages  or  is  otherwise  appropriate  for  jury  trial  (which  cannot 
be  had  in  the  Sheriff  Court)  the  defender  can  have  the  cause  removed  to  the  Court 
of  Session,  subject  to  the  risk  of  costs. 

There  are  "small-debt  courts"  in  the  counties  for  the  speedy  and  informal  recov- 
ery before  the  Sheriff  Substitute  of  claims  under  £20,  without  right  of  appeal  on 
the  merits,  but  only  on  rare  Umited  grounds  e.  g.  incompetency,  abuse  of  pro- 
cess and  oppression  on  part  of  the  judge.  These  appeals  are  considered  by  the  Court 
of  Justiciary.  The  old  jurisdiction  of  the  local  magistrates  (Justice  of  Peace)  to 
try  cases  under  £5  value  is  gradually  falling  into  desuetude. 

XIX.  Costs.    Payment  into  Court.    (England  and  Ireland.) 

The  expense  of  litigation  in  England  is  heavy.  Counsel's  fees  cannot  be  less  than 
a  guinea,  and  on  appearance  in  court  they  are  seldom  less  than  £  3.  3. 0,  besides  a  fee 
for  a  "conference"  previously.  If  two  are  employed,  the  fee  of  the  junior  is  calculated 
at  about  three-fifths  that  of  the  leader.  In  chancery,  leading  counsel  are  attached 
to  particular  judges,  and  their  fees  do  not  vary  very  much.  A  select  circle  of  some 
haM-dozen  "go  special",  i.  e.  they  appear  in  any  chancery  court,  or  in  the  Court 
of  Appeal,  and  charge  higher  fees.  But  in  the  K.  B.  D.,  where  advocacy  is  at  a 
premium,  the  fees  of  the  more  noted  counsel  reach  fancy  figures.  As  to  solicitors, 
their  remuneration  is  calculated  by  allowing  a  fixed  small  charge  for  every  small 
act  performed  by  them.  Thus  the  entry  of  a  cause  for  trial,  which  simply  means 
senifing  a  clerk  down  to  the  office  with  the  necessary  papers,  is  the  subject  of  a 
separate  charge,  which  in  reality  helps  to  pay  for  the  solicitor's  expenditure  of  time 
and  thought  over  the  case.  A  solicitor's  bUl  consists  of  multifarious  small  items, 
for  each  of  which  a  definite  charge  is  prescribed. 

The  total  expense  to  a  suitor  of  carrying  an  action  through  an  assize  trial, 
or  nisi  prius  trial,  in  the  K.  B.  D.  may  roughly  be  put  at  about  £100;  but  if  ex- 
pensive counsel  are  engaged,  it  may  reach  thousands.  The  expense  of  maintaining 
witnesses,  it  may  be  for  a  week  or  more,  in  readiness  for  the  case  to  come  on,  is 
also  a  most  serious  item.  When  the  case  appears  in  the  list,  it  is  not  safe  to  be  un-  . 
prepared,  because  no-one  can  possibly  know  how  long  the  cases  before  it  may  take, 
or  whether  they  may  not  be  settled.  So  that  country  witnesses  must  be  kept  at  the 
assize  town,  or  in  London,  in  readiness  for  the  hearing.  The  cost  of  the  summary 
process  called  an  originating  summons,  in  Chancery,  may  be  estimated  at,  say 
£  30,  assuming  that  it  goes  into  court,  and  is  not  disposed  of  by  the  master.  Regular 
actions  in  chancery  are  generally  of  an  administrative  character,  and  the  expense 
may  be  looked  at  in  the  light  of  a  payment  for  the  cost  of  judicial  administration, 
and  may  vary  to  any  extent.  They  are,  besides,  frequently  ordered  to  be  paid 
out  of  particular  funds,  the  subject  of  dispute 3).  The  costs  in  Admiralty  are  roughly 

1)  Stat.  7  Edw.  7.  c.  51. 

2)  See  Order  in  Council,  11  March,   1911. 

3)  A  very  common  instance  is  where  a  testator  has  used  difficult  language,  causing  rival 
claims.  The  unsucoeasful  claimant  will  not  have  to  pay  costs  personally,  and  will  even  get  his 
own  costs  out  of  the  testator's  estate. 
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comparable  with  those  in  the  K.  B.  D. :  but  of  course  on  a  seizure  the  Marshal 
must  be  paid.  The  costs  of  an  appeal  to  the  Appellate  division  of  the  Supreme  Court 
may  be  as  little  as  f  20  a  side.  Those  of  an  appeal  to  the  House  of  Lords  are 
almost  prohibitive  for  private  persons. 

Fees  are  usually  denoted  by  stamps  impressed  on  the  documents  in  respect 
of  which  the  fee  is  charged.  Every  affidavit  must  bear  a  stamp  calculated  ad 
valorem  m  proportion  to  its  length.  The  bills  of  solicitors  are  subject  to  official  revision, 
or  taxation.  This  may  proceed  on  two  different  principles.  The  client  may  say  the 
solicitor  has  over-charged  him,  and  claim  taxation  accordingly.  Although  a  solicitor 
very  frequently  modifies  his  charges  in  a  small  case — for  the  official  scale  bears  little 
or  no  relation  to  the  magnitude  of  the  sum  at  stake — yet  he  is  ia  no  way  bound  to 
do  so.  But  he  must  not  exceed  the  official  allowance,  or  incur  needless  and  extra- 
vagant costs;  and  the  client  can,  in  such  a  case,  have  his  bill  reduced.  Much  of  the 
expense  of  actions  consists  in  the  taking  of  copies  of  documents  of  one  kind  and 
another;  and  this  is  a  fruitful  source  of  extravagance.  BiUs  can  be  taxed  by  taking 
out  an  originating  summons. 

But  there  is  another  sort  of  taxation:  not,  like  this,  "between  solicitor  and 
client" — but  "between  party  and  party".  This  is  requisite  when  one  party  is  ordered 
to  pay  all  (or  more  rarely,  some)  of  the  other's  costs,  and  no  special  direction  is 
given  that  aU  the  costs  shall  be  paid  which  that  party's  solicitor  might  properly 
be  allowed  to  charge  his  client  with,  as  proper  expenditure.  If  a  solicitor  properly 
employs  counsel  at  a  fee  of  £105,  the  fee  wUl  be  allowed  as  against  the  client, — ^but 
it  does  not  follow  that  the  opposite  party,  if  he  is  ordered  to  pay  the  costs,  will 
be  saddled  with  the  cost  of  employing  this  first-rate  advocate,  when  a  less  cele- 
brated lawyer,  at  a  fee  of  say  £26.5  would  have  been  competent  (though  less 
certain  of  success). 

The  same  principle  was  employed  in  other  forms.  Certain  items  of  expendi- 
ture were  regarded  as  luxuries,  which  a  solicitor  might  properly  procure  for  his 
own  client,  but  for  which  an  opponent  should  not  (unless  so  ordered)  be  called 
upon  to  pay.  In  the  result,  it  became  nearly  as  serious  a  matter  to  win  an  action 
as  to  lose  it.  For  the  amotmt  of  the  verdict  might  easily  be  swallowed  up  by  the 
disallowed  costs.  An  order  promulgated  in  1902  directs  the  taxing  officers 
now  to  allow  all  costs  properly  incurred  (not  through  over-caution,  or  by  paying 
special  fees  to  counsel).  This  is  far  from  giving  a  complete  indemnity:  but  it  is 
believed  to  have  gone  some  way  towards  making  litigation  less  expensive.  It  is 
not,  however,  the  same  thing  as  awarding  "solicitor  and  client"  costs^). 

A  purely  common-law  verdict  "carries  costs"  unless  the  judge  for  good  cause 
deprives  the  successful  party  of  them  2).  In  other  cases  the  costs  are  in  the  dis- 
cretion of  the  court.  This  affords  a  most  powerful  weapon  to  the  bench,  which 
if  it  were  used  upon  any  concerted  plan,  would  be  irresistible.  Judges  constantly 
mark  their  sense  of  the  moral  rights  of  parties  by  making  special  orders  as  to  costs. 
And,  since  costs  are  so  heavy,  the  party  who  gets  a  verdict  in  point  of  law,  may 
find  his  defective  morality  cost  him  dear.  Sometimes  the  judicial  discretion  is 
usefully  exercised  in  awarding  a  lump  sum  riomine  expensarum.  This  saves  the 
parties  the  expense  of  a  minute  investigation  before  the  taxing  official. 

Security  for  Costs. 

This  may  be  ordered  in  cases  where  a  plaintiff  (or  a  person  who  is  substan- 
tially in  the  position  of  a  plaintiff,  ex  gr.  an  interpleading  or  coimterclaiming  defen- 
dant)^) either — 

1.  Resides  abroad:  or  is  privileged  from  arrest. 

2.  Is  a  limited  company  and  in  liquidation  (or  even  if  of  small  resources; 
Diamand  Steel  M.  Co.  v.  Harrison  (1910)  27  Rep.  Patent  Cas.  451.  (Se- 
curity £100  out  of  maximum  estimated  assets  £700). 

3.  Is  a  nominal  plaintiff  only*). 

4.  Does  not  correctly  state  his  residence  (or  evasively  changes  it). 

1)  The  Bradahaw  [1902]  1  Ch.  436.  Cf.  Be  Ermen  [1903]  2  Ch.  156.  O.  W.  B.  Co.  v. 
Carpalla  [1909]  2  Ch.  471. 

2)  But   see  p.  77  as  to  cases  which  might  have  been  brought  in  the  county  court. 

*)  Cf.  Pretoria  Petersburg  Railway.  [1904]  2  Ch.  359  (claim  in  winding-up);  New  Fenix 
Co.  V.  Oefieral  Accident  [1911]  2  K.  B.   619  (oounterlaim). 

*)  See  Greener  v.  Kahn  <fc  Co.  [1906]  2  K.  B.  374  (insolvent  suing  for  benefit  of  creditors). 
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5.  Is  without  visible  means  (and  the  action  is  one  of  tort)i). 

But  an  appellant  can  be  ordered  to  give  security  on  the  mere  ground  of  insol- 
vency2),  or  even  poverty^) — but  not  where  the  liberty  of  the  subject  is  affected*). 
Such  appeal  security  has  varied  from  £  5  to  £  1500.  It  may  be  given  by  an  ap- 
proved bond,  as  well  as  in  cash. 

If  a  substantial  plaintiff  is  in  England  (or  perhaps  the  British  Islands),  the 
others  need  not  give  security.  Nor  need  plaintiffs  who  are  themselves  in  Scotland 
or  Ireland  give  security,  nor  if  they  have  property  within  the  realm :  for  in  either 
case  their  liabihty  for  costs  can  be  enforced  by  the  ordinary  process.  The  British 
nationality  of  a  plaintiff  is  immaterial,  unless  he  is  abroad  on  the  public  service. 

Paupers. 

Is  justice  then  denied  to  the  poor,  who  cannot  fiad  a  lawyer  to  finance  them 
on  speculation?  Practically,  the  Supreme  Court  is  not  a  poor  man's  court.  Yet 
there  exist  provisions  by  which  a  person  who  is  sunk  in  the  very  depths  of  po- 
verty can  resort  to  it  with  almost  improper  facility.  On  sweariag  that  he  is  not 
worth  more  than  £  25,  and  (if  a  plaintiff)  obtaioing  the  signature  of  a  barrister 
to  his  case,  as  one  proper  to  be  heard,  a  litigant  can  proceed  in  farwA  pauperis, 
and  is  entitled  to  have  a  sohcitor  and  counsel  assigned  to  him:  though  we  do  not 
know  of  a  case  in  which  unwilling  soMcitors  or  counsel  have  been  constrained  to  act. 
The  procedure  is  by  way  of  petition  to  the  Court;  but  the  petition  is  simply  handed 
in  to  the  Registrar^),  and  answered  as  of  course  in  the  affirmative.  The  pauper 
can  go  on  to  the  appeal  court:  but  he  must  obtain  a  fresh  order  if  he  appeals  to 
the  House  of  Lords :  and  a  litigant  can  become  a  pauper  at  any  stage.  At  no  stage 
does  he  pay  court  fees.  And,  if  costs  are  given  in  his  favour,  his  opponent  cannot 
be  forced  to  pay  on  the  footing  that  court  fees  have  been  iacluded  in  the  pauper's 
expenses.  It  is  sometimes  felt  a  serious  hardship  that  an  irresponsible  man  of  straw 
who  has  perhaps  been  ordered  to  give  security  for  the  costs  of  an  appeal  should 
be  allowed  to  evade  the  order  for  security,  and  to  carry  a  party  whose  right  is  ad- 
judged good,  to  successive  appeals  by  becoming  "a  pauper". 

If  the  pauper  succeeds,  his  solicitor  and  counsel  will  not  get  their  costs  from 
the  defeated  party^). 

Payment  Into  Court. 

We  have  seen  the  effect  upon  the  incidence  of  costs  of  delivering  "notices 
to  produce"  and  "notices  to  admit".  Another  step  which  may  have  an  important 
bearing  on  costs  is  payment  of  money  into  court;  i.  e.  the  transfer  of  cash  into 
the  Bank  of  England  (Law  Courts  Branch)  to  the  credit  of  the  Paymaster-General. 
By  doing  this,  the  defendant  gives  the  plaintiff  the  opportunity  of  taking  the  money 
out  in  satisfaction  of  his  claim  without  any  further  trouble.  And  the  defendant 
may  either  admit  his  liability  (in  which  case,  if  the  plaintiffs  does  not  take  out 
the  money,  the  only  question  wiU  be  as  to  whether  the  tender  was  sufficient) — or 
he  may  deny  it,  in  which  case  the  tender  is  regarded  as  an  offer  to  buy  off  the  plain- 
tiff, and  to  save  the  trouble  and  expense  of  a  presumably  successful  trial.  This 
latter  course  cannot  be  followed  in  a  libel  or  slander  case :  for  it  would  be  unfair 
to  deter  the  plaintiff  from  proceeding  to  vindicate  his  character,  by  offering  him 
a  sum  of  money.  If  a  plaintiff,  on  receipt  of  such  an  offer  as  may  thus  be  made, 
declines  to  accept  it,  and  eventually  recovers  no  more  at  the  trial,  he  is  regarded 
as  having  failed  in  his  action,  and  the  defendant  is  entitled  to  all  costs  subsequent 
to  the  payment  into  court.  So  that  a  defamed  individual  who  is  refused  the  satis- 
faction of  the  defendant's  admission  that  he  was  wrong,  but  is  offered  a  moderate 
sum  by  way  of  solatium,  would,  but  for  the  above  rule  which  prevents  such  an 
offer  from  being  accompanied  by  a  denial  of  Uability,  be  placed  in  a  very  diffi- 
cult position.    He  would  either  have  to  put  up  with  the  imputation  and  pocket 


1)  In  this  case,  if  the  security  is  not-  given,  the  action  will  not  be  dismissed,  but  will  be 
remitted  to  the  county  coiirt. 

2)  Be  Ivory  (1872),  10  Ch.  D.  377. 

»)  Harlock  v.  Ashberry  (1878)  19  Ch.  D.  84. 
*)  Hood-Barra  v.  Heriot.  [1896]  2  Q.  B.  375. 

5)  Or  the  Practice  Master  for  the  day  in  the  K.  B.  D. 

6)  Carson  v.  PickeragiU.  (1885)  14  Q.  B.  D.  859. 
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the  money;  or  go  to  trial  and  risk  getting  rather  less  awarded  him,  and  so  incurring 
all  the  costs  of  the  proceedings. 

In  chancery  proceedings,  payment  into  court  is  frequent,  for  quite  a  different 
purpose.  In  the  course  of  the  judicial  administration  of  property,  cash  or  securities, 
or  even  valuahles  may  be  directed  to  he  paid  into  court,  or,  in  time,  to  be  paid  out. 
Orders  directing  or  empowering  such  transactions  have  a  "lodgment  schedule" 
or  "payment  schedule"  respectively  appended  to  them,  which  show  the  precise 
accounts  or  "ledger  credits"  to  which  the  transfer  relates,  and  the  persons  or  ac- 
counts by,  to  or  from  whom  or  which  precisely  the  transfer  is  to  be  made.  On  pro- 
duction of  these  to  the  paymaster-general,  tltie  operation  can  be  carried  through, 
by  his  issue  of  corresponding  directions  to  the  Bank  of  England. 

No  order  is  required  for  the  payment  in  or  out  of  money  merely  paid  into 
court  in  satisfaction  of  a  claim. 

XX.  statutes. 

Supreme  Court  of  Judicature  Act,  1873. 
(36  &  37  Vict.  0.  66.) 
Union  ol  existliig  Cooits  into  one  Sapieme  Court. 

3.  The  several  Courts  hereinafter  mentioned  (that  is  to  say),  The  High  Court  of  Chancery 
of  England,  the  Court  of  Queen's  Bench,  the  Court  of  Common  Pleas  at  Westminster,  the  Court 
of  Exchequer,  the  High  Court  of  Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce  and 
Matrimonial  Causes,  and  the  London  Court  of  Bankruptcy,  shall  be  united  and  consolidated 
together,  and  shall  constitute,  under  and  subject  to  the  provisions  of  this  Act,  one  Supreme  Court 
of  Judicature  in  England. 

Division  ol  Supreme  Court  Into  a  Court  of  orlglnil  and  a  Court  o(  appellate  jurlidlotlon. 

4.  The  said  Supreme  Court  shall  consist  of  two  permanent  Divisions,  one  of  which,  under 
the  name  of  "Her  Majesty's  High  Court  of  Justice,"  shall  have  and  exercise  original  jurisdiction, 
with  such  appellate  jurisdiction  from  inferior  Courts  as  is  hereinafter  mentioned,  and  the  other 
of  which,  under  the  name  of  "Her  Majesty's  Court  of  Appeal,"  shall  have  and  exercise  appellate 
jurisdiction,  with  such  original  jurisdiction  as  hereinafter  mentioned  as  may  be  incident  to 
the  determination  of  any  appeal. 

Rnies  as  to  exercise  ot  Jurlsdiotlon. 

23.  The  jurisdiction  by  this  Act  transferred  to  the  said  High  Court  of  Justice  and  the 
said  Court  of  Appeal  respectively  shall  be  exercised  (so  far  as  regards  procedure  and  practice) 
in  the  manner  provided  by  this  Act,  or  by  such  rules  and  orders  of  covirt  as  may  be  made  pur- . 
suant  to  this  Act;  and  where  no  special  provision  is  contained  in  this  Act  or  in  any  such  rules 
or  orders  of  coiirt  with  reference  thereto,  it  shall  be  exercised  as  nearly  as  may  be  in  the  same 
manner  as  the  same  might  have  been  exercised  by  the  respective  courts  from  which  such 
jurisdiction  shall  have  been  transferred,  or  by  any  of  such  courts. 
Rules  ot  Court  to  provide  tor  distribution  ot  business. 

33.  All  causes  and  matters  which  may  be  commenced  in,  or  which  shall  be  transferred 
by  this  Act  to,  the  High  Court-  of  Justice,  shall  be  distributed  among  the  several  divisions  and 
judges  of  the  said  High  Court,  in  such  manner  as  may  from  time  to  time  be  determined 
by  any  rules  of  court,  or  orders  of  transfer,  to  be  made  under  the  authority  of  this  Act;  and  in 
the  meantime,  and  subject  thereto,  all  such  causes  and  matters  shall  be  assigned  to  the  said 
divisions  respectively,  in  the  manner  hereinafter  provided.  Every  document  by  which  any 
cause  or  matter  may  be  commenced  in  the  said  High  Co\jrt  shall  be  marked  with  the  name 
of  the  division,  or  with  the  name  of  the  judge,  to  which  or  to  whom  the  same  is  assigned. 
Assignment  ot  certain  business  to  particular  Divisions  ot  HIgb  Court  subject  to  Rules. 

34.  There  shall  be  assigned  (subject  as  aforesaid)  to  the  Chancery  Division  of  the  said  court: 

1.  All  causes  and  matters  pending  in  the  Court  of  Chancery  at  the  commencement  of 
this  Act. 

2.  AH  causes  and  matters  to  be  commenced  after  the  commencement  of  this  Act,  under 
any  Act  of  Parliament  by  which  exclusive  jurisdiction,  in  respect  to  such  causes  or 
matters,  has  been  given  to  the  Court  of  Chancery,  or  to  any  judges  or  judge  thereof 
respectively,  except  appeals  from  county  courts. 

3.  All  cavises  and  matters  for  any  of  the  following  purposes:  —  The  administration 
of  the  estates  of  deceased  persons;  —  The  dissolution  of  partnerships  or  the  taking 
of  partnership  or  other  accounts;  —  The  redemption  or  foreclosure  of  mortgages;  —  The 
raising  of  portions,  or  other  charges  on  land;  —  The  sale  and  distribution  of  the 
proceeds  of  property  subject  to  any  lien  or  charge;  —  The  execution  of  trusts,  chari- 
table or  private;  —  The  rectification,  or  setting  aside,  or  cancellation  of  deeds  or  other 
written  instruments;  —  The  specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estates,  including  contracts  for  leases;  —  The  partition  or  sale  of 
real  estates;   —  The  wardship  of  infants  and  the  care  of  infants'  estates. 
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Divisional  Conrte  ol  the  Hleh  Conrt  o(  Jiutlce. 

40.  Such  causes  and  matters  as  are  not  proper  to  be  heard  by  a  single  judge  shall  be  heard 
by  Divisional  Courts  of  the  said  High  Court  of  Justice,  which  shall  for  that  purpose  exercise  all 
or  any  part  of  the  jurisdiction  of  the  said  High  Court.  Any  number  of  such  Divisional  Courts 
may  sit  at  the  same  time.  Every  judge  of  the  said  High  Court  shall  be  qualified  and  empowered 
to  sit  in  any  of  such  Divisional  Courts.  The  president  of  every  such  Divisional  Court  of  the 
High  Court  of  Justice  shall  be  the  senior  judge  of  those  present,  according  to  the  order  of  their 
precedence  under  this  Act. 
Ai  to  dlsebarglng  orders  made  In  Chamlieri. 

50.  Every  order  made  by  a  judge  of  the  said  High  Court  in  Chambers,  may  be  set  aside 
or  discharged  upon  notice  by  any  Divisional  Court,  or  by  the  judge  sitting  in  court,  according 
to  the  course  and  practice  of  the  division  of  the  High  Court  to  which  the  particular  cause  or 
matter  in  which  such  order  is  made  may  be  assigned;  and  no  appeal  shall  he  from  any  such  order, 
to  set  aside  or  discharge  which  no  such  motion  has  been  ma4e,  unless  by  special  leave  of  the 
judge  by  whom  such  order  was  made,  or  of  the  Court  of  Appeal. 

ProvlBlon  for  absenee  or  vacancy  In  the  office  of  a  Judge. 

51.  Upon  the  request  of  the  Lord  Chancellor,  it  shall  be  lawful  for.  any  judge  of  the  Court 
of  Appeal,  who  may  consent  so  to  do,  to  sit  and  act  as  a  judge  of  the  said  High  Court  or  to  per- 
form any  other  official  or  ministerial  acts  for  or  on  behalf  of  any  judge  absent  from  illness 
or  any  other  cause,  or  in  the  place  of  any  judge  whose  office  has  become  vacant,  or  as  an 
additional  judge  of  any  division;  and  while  so  sitting  and  acting  any  such  judge  of  the  Court 
of  Appeal  shall  have  all  the  power  and  authority  of  a  judge  of  the  said  High  Court. 

Power  of  a  single  Judge  In  Court  of  Appeal. 

52.  In  any  cause  or  matter  pending  before  the  Court  of  Appeal,  any  direction  incidental 
thereto,  not  involving  the  decision  of  the  appeal,  may  be  given  by  a  single  judge  of  the  Court 
of  Appeal;  and  a  single  judge  of  the  Court  of  Appeal  may  at  any  time  dtiring  vacation  make 
any  interim  order  to  prevent  prejudice  to  the  claims  of  any  parties  pending  an  appeal  aa  he 
may  think  fit;  but  every  such  order  made  by  a  single  judge  may  be  discharged  or  varied  by  the 
Court  of  Appeal  or  a  divisional  court  thereof. 

Proceedings  to  to  taken  In  district  registries. 

64.  Subject  to  the  Rules  of  Court  in  force  for  the  time  being,  writs  of  summons  for  the 
commencement  of  actions  in  the  High  Court  of  Justice  shall  be  issued  by  the  district  registrars 
when  thereunto  required;  and  unless  any  order  to  the  contrary  shall  be  made  by  the  High  Court 
of  Justice,  or  by  any  judge  thereof,  all  such  further  proceedings,  including  proceedings  for  the 
arrest  or  detention  of  a  ship,  her  tackle,  apparel,  furniture,  cargo,  or  freight,  as  may  and  ought 
to  be  taken  by  the  respective  parties  to  such  action  in  the  said  High  Court  down  to  and  including 
entry  for  trial,  or  (if  the  plaintiff  is  entitled  to  sign  final  judgment  or  to  obtain  an  order  for  an 
account  by  reason  of  the  non-appearance  of  the  defendant)  down  to  and  including  final  judgment, 
or  an  order  for  an  account,  may  be  taken  before  the  district  registrar,  and  recorded  in  the  district 
registry,  in  such  manner  as  may  be  prescribed  by  Rules  of  Court;  and  all  such  other  proceedings 
in  any  such  action  as  may  be  prescribed  by  Rules  of  Court  shall  be  taken  and  if  necessary 
may  be  recorded  in  the  same  district  registry. 

Supreme  Court  of  Judicature  Act,  1875. 
(38  &  39  Vict.  c.  77.) 
Short  title,  and  eonstruetlon  irith  SB  &  87  Viet.  e.  66. 

1.    This  Act  shaJl,  so  far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  one 
with  the  Supreme  Court  of  Judicature  Act,   1873,  (in  this  Act  referred  to  as  "the  principal 
Act,")  and  may  be  cited  as  the  Supreme  Court  of  Judicature  Act,  1875. 
Constitution  of  Conrt  of  Appeal. 

4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in  the  principal  Act  referred  to  aa 
the  Court  of  Appeal,  shall  be  constituted  as  follows:  There  shall  be  five  ex-officio  judges  thereof, 
and  also  so  many  ordinary  judges,  not  exceeding  three  at  any  one  time,  as  Her  Majesty 
shall  from  time  to  time  appoint. 

The  ex-officio  judges  shall  be  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England, 
the  Mtister  of  the  Rolls 

The  first  ordinary  judges  of  the  said  court  shall  be  the  present  Lords  Justices  of  Appeal 
in  Chancery,  and  such  one  other  person  as  Her  Majesty  may  be  pleased  to  appoint  by  letters 
patent 

No  judge  of  the  said  Court  of  Appeal  shall  sit  as  a  judge  on  the  hearing  of  an  appeal 
from  any  judgment  or  order  made  by  himself,  or  made  by  any  divisional  court  of  the  High 
Court  of  which    he  was  and  is  a  member 

SIttlnp  of  Court  of  Appeal. 

12.  Every  appeal  to  the  Court  of  Appeal  shall,  where  the  subject-matter  of  the  appeal  is  a 
final  order,  decree,  or  judgment,  be  heard  before  not  less  than  three  judges  of  the  said  court  sitting 
together,  and  shall,  when  the  subject-matter  of  the  appeal  is  an  interlocutory  order,  decree, 
or  judgment,  be  heard  before  not  less  than  two  judges  of  the  said  court  sitting  together. 
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Any  doubt  which  may  arise,  as  to  what  decrees,  orders,  or  judgments  are  final,  and  what 
are  interlocutory,  shall  be  determined  by  the  Court  of  Appeal. 

Subject  to  the  provisions  contained  in  this  section,  the  Court  of  Appeal  may  sit  in  two 
divisions  at  the  same  time. 
Provision  as  to  making,  &e,,  ol  rules  ot  court  before  or  after  tlie  eommeneement  of  the  Act. 

17.  Her  Majesty  may  at  any  time  after  the  passing  and  before  the  commencement  of 
this  Act,  by  order  in  council,  made  upon  the  reconmiendation  of  the  Lord  Chancellor,  and 
the  Lord  Chief  Justice  of  England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  and  the  Lords  Justices  of  Appeal 
in  Chancery,  or  any  five  of  them,  and  the  other  judges  of  the  several  courts  intended  to 
he  united  and  consolidated  by  the  principal  Act  as  amended  by  this  Act,  or  of  a  majority 
of  such  other  judges,  make  any  further  or  additional  rules  of  court  for  carrying  the  principal 
Act  and  this  Act  into  effect,  and  in  particular  for  aU  or  any  of  the  following  matters,  so 
far  as  they  are  not  provided  for  by  the  rules  in  the  first  schedule  to  this  Act;  that  is  to  say, 

1.  For  regulating  the  sittings  of  the  High  Court  of  Justice  and  of  any  divisional  or  other 
Courts  thereof,   and  of  the  judges  of  the  said  High  Court  sitting  in  chambers;   and 

2.  For  regulating  the  pleading,  practice,  and  procedure  in  the  High  Court  of  Justice 
and  Court  of  Appeal;  and 

3.  Generally,  for  regulating  any  matters  relating  to  the  practice  and  procedure  of  the  said 
courts  respectively,  or  to  the  duties  of  the  officers  thereof,  or  of  the  Supreme  Court,  or 
to  the  costs  of  proceedings  therein. 

The  Supreme  Court  may  at  any  time,  with  the  concurrence  of  a  majority  of  the  judges 
thereof  present  at  any  meeting  for  that  purpose  held  (of  which  majority  the  Lord  Chancellor 
shall  be  one),  alter  and  annul  any  rules  of  court  for  the  time  being  in  force,  and  have  and  exer- 
cise the  same  power  of  making  rules  of  court  as  is  by  this  section  vested  in  Her  Majesty  in 
council  on  the  recommendation  of  the  said  judges  before  the  commencement  of  this  Act. 

All  rules  of  court  made  in  pursuance  of  this  section  shall  be  laid  before  each  House  of 
Parliament  within  such  time  and  shall  be  subject  to  be  annulled  in  such  manner  as  is  in  this 
Act  provided. 

AU  rules  of  court  made  in  pursuance  of  this  section,  shall  from  and  after  the  commen- 
cement of  this  Act,  and  if  made  after  the  commencement  of  this  Act  shall  from  and  after 
they  come  into  operation,  regulate  all  matters  to  which  they  extend,  until  annulled  or  altered 
in  pursuance  of  this  section 

Provision  as  to  Act  not  affecting  roles  of  evidence  or  Jnries. 

20.    Nothing  in  this  Act or  in  any  rules  of  oovirt  to  be  made  under  this  Act, 

save  as  far  as  relates  to  the  power  of  the  Court  for  special  reasons  to  allow  depositions  or 
affidavits  to  be  read,  shall  affect  the  mode  of  giving  evidence  by  the  oral  examination  of 
vritnesses  in  trials  by  jury,  or  the  rules  of  evidence,  or  the  law  relating  to  jurymen  or  juries. 

Appellate  Jurisdiction  Act,  1876. 
(39  &  40  Vict.  c.  59.) 
Appeal  to  tlie  House  of  Lords. 

3.  Subject  as  in  this  Act  mentioned  an  appeal  shall  lie  to  the  House  of  Lords  from  any 
order  or  judgment  of  any  of  the  Courts  following;  that  is  to  say, 

England. 

1.  Of  Her  Majesty's  Court  of  Appeal  in  England;  and 
Scotland. 

2.  Of  any  Court  in  Scotland  from  which  error  or  an  appeal  at  or  immediately  before  the 
commencement  of  this  Act  lay  to  the  House  of  Lords  by  common  law  or  by  statute;  and 
Ireland. 

3.  Of  any  Court  in  Ireland  from  which  error  or  an  appeal  at  or  immediately  before  the 
commencement  of  this  Act  lay  to  the  House  of  Lords  by  common  law  or  by  statute. 

Form  ot  appeal  to  House  of  Lords. 

4.  Every  appeal  shall  be  brought  by  way  of  petition  to  the  House  of  Lords,  praying  that 
the  matter  of  the  order  or  judgment  appealed  against  may  be  reviewed  before  Her  Majesty 
the  Queen  in  her  Court  of  Parliament,  in  order  that  the  said  Court  may  determine  what 
of  right,  and  according  to  the  law  and  custom  of  this  realm,  ought  to  be  done  in  the  subject 
matter  of  such  appeal. 

Fuorum  and  description  of  "Lords  of  Appeal." 

5.  An  appeal  shall  not  be  heard  and  determined  by  the  House  of  Lords  unless  there  are 
present  at  such  hearing  and  determination  not  less  than  three  of  the  following  persons,  in  this 
Act  designated  Lords  of  Appeal;  that  is  to  say: 

1.  The  Lord  Chancellor  of  Great  Britain  for  the  time  being;  and 

2.  The  Lords  of  Appeal  in  Ordinary  to  be  appointed  as  in  this  Act  mentioned;  and 

3.  Such  Peers  of  Parliament  as  are  for  the  time  being  holding  or  have  held  any  of  the 
offices  in  this  Act  described  as  liigh  judicial  offices. 
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Appolntmsnt  ot  two  "Lordi  ot  Appeal  In  OnUnary." 

6. ,  For  the  purpose  of  aiding  the  House  of  Lords  in  the  hearing  and  determination  of 
appeals,  Her  Majesty  may  by  letters  patent  appoint  two  qualified  .persons  to  be  Lords  of  Appeal 
in  Ordinary.  _, 

A  person  shall  not  be  qualified  to  be  appointed  by  Her  Majesty  a  Lord  of  Appeal  in 
Ordinary  unless  he  has  been  at  or  before  the  time  of  his  appointment  the  holder  for  a  period 
of  not  less  than  two  years  of  some  one  or  more  of  the  offices  in  this  Act  described  as  high 
judicial  offices,  or  has  been  at  or  before  such  time  as  aforesaid,  for  not  less  than  fifteen  yars, 
a  practising  barrister  in  England  or  Ireland,  or  a  practising  advocate  in  Scotland. 

Every  Lord  of  Appeal  in  Ordinary  shall  hold  his  office  diiring  good  behaviour,  and  shall 
continue  to  hold  the  same  notwithstanding  the  demise  of  the  Crown,  but  he  may  be  removed 
from  such  office  on  the  address  of  both  Houses  of  Parliament. 

There  shall  be  paid  to  every  Lord  of  Appeal  in  Ordinary  a  salary  of  six  thousand  pounds 
a  year. 

Every  Lord  of  Appeal  ia  Ordinary,  unless  he  is  otherwise  entitled  to  sit  as  a  member 
of  the  House  of  Lords,  shall  by  virtue  and  according  to  the  date  of  his  appointment  be  entitled 
during  his  life  to  ranlc  as  a  Baron  by  such  style  as  Her  Majesty  may  be  pleased  to  appoint, 
and  shall  during  the  time  that  he  continues  in  his  office  as  a  Lord  of  Appeal  in  Ordinary, 
and  no  longer,  be  entitled  to  »  writ  of  summons  to  attend,  and  to  sit  and  vote  in  the  House 
of  Lords;  his  dignity  as  a  Lord  of  Parliament  shall  not  descend  to  his  heirs. 

On  any  Lord  of  Appeal  in  Ordinary  vacating  his  office,  by  death,  resignation,  or  otherwise. 
Her  Majesty  may  fill  up  the  vacancy  by  the  appointment  of  another  quahfied  person. 

A  Lord  of  Appeal  in  Ordinary  shall,  if  a  privy  councillor,  be  a  member  of  the  Judicial 
Committee  of  the  Privy  Council,  and,  subject  to  the  due  performance  by  a  Lord  of  Appeal 
in  Ordinary  of  his  duties  as  to  the  hearing  and  determining  of  appeals  in  the  House  of  Lords, 
it  shall  be  his  duty,  being  a  privy  councillor,  to  sit  and  act  as  a  member  of  the  Judicial  Com- 
mittee of  the  Privy  Council. 

Appointment  ol  two  additional  Lords  of  Appeal  in  Ordinary  on  vacancy  In  office  ot  paid  lodges  ol  Jadlolal  Committee. 

14.  Her  Majesty  may  appoint  a  third  Lord  of  Appeal  and  a  fourth  Lord  of  Appeal  in 
Ordinary  in  addition  to  the  Lords  of  Appeal  in  Ordinary  aforesaid;  and  may  from  time  to 
time  fill  up  any  vacancies  occurring  in  the  offices  of  such  third  and  fourth  Lord  of  Appeal  in 
Ordinary. 

Any  Lord  of  Appeal  in  Ordinary  appointed  in  pursuance  of  this  section  shall  be  appointed 
in  the  same  manner,  hold  his  office  by  the  same  tenure,  be  entitled  to  the  same  salary  and  pension, 
and  in  all  respects  be  in  the  same  position  as  if  he  were  a  Lord  of  Appeal  in  Ordinary  appo- 
inted in  pursuance  of  the  power  in  this  Act  before  given  to  Her  Majesty 

Supreme  Court  of  Judicature  Act,  1877. 
(40  Vict.  c.  9.) 
Style  ol  judges. 

4.  The  ordinary  judges  of  the  Court  of  Appeal  shall  be  styled  Lords  Justices  of  Appeal, 
and  the  judges  of  the  High  Court  of  Justice  (other  than  the  presidents  of  divisions)  shall  be  styled 
justices  of  the  High  Court. 

Su/preme  Court  of  Judicature  Act,  1881. 
(44  &  45  Vict.  o.  68.) 
Master  ot  the  Rolls  to  be  Judge  ot  Appeal  only, 

2.  Every  Master  of  the  Rolls  shall  by  virtue  of  his  office  be  a  judge  of  Her  Majesty's  Court 
of  Appeal,  and  shall  retain  the  same  rank,  title,  salary,  right  of  pension,  patronage,  and 
powers  of  appointment  or  dismissal,  and  all  other  powers,  privileges,  and  disquaUfications 
now  and  hereretofore  belonging  to  the  said  office  of  Master  of  the  RoUs  and  all  other  duties 
of  the  said  office  except  that  of  a  judge  of  Her  Majesty's  High  Court  of  Justice:  Provided  that 
any  Master  of  the  Rolls  to  be  hereafter  appointed  shall  be  under  an  obligation  to  go  circuits 
and  to  act  as  a  commissioner  under  commissions  of  assize,  or  other  commissions  authorized 
to  be  issued  in  pursuance  of  the  Supreme  Court  of  Judicature  Act,  1873,  in  the  same  manner 
in  all  respects  as  he  would  have  been  under  the  lastmentioned  Act,  or  any  Acts  or  Act  amending 
the  same,  if  he  had  continued  to  be  a  judge  of  the  Chancery  Division  of  the  High  Court  of 
Justice. 

Existing  vacancy  In  Court  ot  Appeal  not  to  be  filled  up. 

3.  The  number  of  ordinary  judges  of  that  court  shall  henceforth  be  five. 
President  ot  Probate  Division  to  be  an  ez-oOloIo  Judge  ot  Court  ot  Appeal. 

4.  The  President  for  the  time  being  of  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice  shall  henceforth  be  an  ex-officio  judge  of  Her  Majesty's  Court  of 
Appeal  with  the  same  powers,  and  in  the  same  manner  in  all  respects  as  the  other  ex -officio 
judges  thereof;  he  shall  not  be  entitled  in  the  said  court  to  any  precedence  over  any  existing 
judge  to  which  he  would  not  have  been  entitled  as  a  judge  of  the  Supreme  Court  of  Judicature 
if  this  Act  had  not  passed. 
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Power  to  make  rales  under  89  &  40  Viet.  s.  59. 

19.  The  power  of  making  rules  of  court,  conferred  by  section  seventeen  of  the  Appellate 
Jurisdiction  Act,  1876,  upon  the  several  judges  therein  mentioned,  shall  henceforth  be  vested 
in  and  exercised  by  any  five  or  more  of  the  following  persons,  of  whom  the  Lord  Chancellor 
shall  be  one;  namely,  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Bolls,  the  President  of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Judicature  to  be  from  time  to  time  appointed  for  the  purpose  by  the  Lord  Chancellor  in 
writing  under  his  hand,  such  appointment  to  continue  for  such  time  as  shall  be  specified  therein. 

Supreme  Court  of  Judicature  Act,  1884. 
(47  &  48  Vict.  c.  61.) 
Preeedenee  ol  President  ot  Probate,  &c.,  DIvlilon. 

3.    The  President  for  the  time  being  of  the  Probate,  Divorce  and  Admiralty  Division 
of  the  High  Court  of  Justice  shall  have  rank  and  precedence  in  the   Court   of  Appeal  next 
after  all  ordinary  Judges  of  that  Court  appointed  before  the  time  at  which  he  shall  have  become 
an  ex-officio  member  thereof. 
Execution  ot  Instrumenti  by  order  oI  the  Court. 

14.  Where  any  person  neglects  or  refuses  to  comply  with  a,  judgment  or  order  directing 
him  to  execute  any  conveyance,  contract,  or  other  document,  or  to  indorse  any  negotiable  instru- 
ment, the  court  may,  on  such  terms  and  conditions  (if  any)  as  may  be  just,  order  that  such 
conveyance,  contract,  or  other  document  shall  be  executed,  or  that  such  negotiable  instrument 
shall  be  indorsed  by  such  person  as  the  Court  may  nominate  for  that  purpose;  and  in  such 
case  the  conveyance,  contract,  document,  or  instrument  so  executed  or  indorsed  shall  operate 
and  be  for  all  purposes  available  as  if  it  had  been  executed  or  indorsed  by  the  person  originally 
directed  to  execute  or  indorse  it. 

Supreme  Court  of  Judicature  Act,  1890. 

(53  &  54  Vict.  o.  44.) 
Motions  tor  new  trial. 

1.  From  and  after  the  commencement  of  this  Act  every  motion  for  a  new  trial,  or  to  set 
aside  a  verdict,  finding,  or  judgment,  in  any  cause  or  matter  in  the  High  Court  in  which 
there  has  been  a  trial  thereof,  or  of  any  issue  therein  with  a  jury,  shall  be  heard  and  deter- 
mined by  the  Court  of  Appeal  and  not  by  a  Divisional  Court  of  the  High  Court:  Provided  always, 
that  such  motions  shall  be  heard  and  determined  before  not  less  than  three  Judges  ot  the  Court 
of  Appeal  sitting  together 

Hotlons  (or  Judgment. 

2.  Every  motion  for  judgment  in  ajiy  such  cause  or  matter  shall  be  heard  and  determined 
by  the  Judge  before  whom  such  trial  with  a  jury  took  place,  and  not  by  a  Divisional  Court, 
unless  it  be  impossible  or  inconvenient  that  such  Judge  should  act,  in  which  case  such  motion 
shall  be  heard  and  determined  by  some  other  Judge  to  be  nominated  by  the  President  of  the 
Division  to  which  the  cause  or  matter  belongs. 

Costs. 

5.  Subject  to  the  Supreme  Court  of  Judicature  Acts,  and  the  rules  of  Court  made  there- 
under, and  to  the  express  provisions  of  any  Statute,  whether  passed  before  or  after  the  commen- 
cement of  this  Act,  the  costs  of  and  incident  to  aU  proceedings  in  the  Supreme  Court,  including 
the  administration  of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or  Judge,  and 
the  Court  or  Judge  shall  have  full  power  to  determine  by  whom  and  to  what  extent  such  costs 
are  to  be  paid. 

Supreme  Court  of  Judicature  Act,  1891. 
(64  &  55  Vict.  u.  53.) 
Ex-Iiord  Chancellor  to  he  a  Judge  o(  Court  ot  Appeal. 

1.  Every  person  who  has  held  the  office  of  Lord  Chancellor  shall  be  an  ex-officio  judge 
of  the  Court  of  Appeal,  but  he  shall  not  be  reqijired  to  sit  and  act  as  a  judge  of  that  court, 
unless  upon  the  request  of  the  Lord  Chancellor  he  consents  so  to  do,  and  while  so  sitting  and 
acting  he  shall  rank  therein  according  to  his  precedence  as  a  peer. 

Supreme  Court  of  Judicature  (Procedure)  Act,  1894. 
(57  &  58  Vict.  c.  16.) 
Regulations  as  to  appeals. 
1.       1.  No  appeal  shall  lie — 

a)  From  an  order  allowing  an  extension  of  time  for  appealing  from  a  judgment  or 
order;  nor 

b)  Without  the  leave  of  the  Judge,  or  of  the  Court  of  Appeal,  from  any  interlocu- 
tory order  or  interlocutory  judgment  made  or  given  by  a  Judge,  except  in  the 
following  cases,  namely: 

I.  Where  the  liberty  of  the  subject  or  the  custody  of  infants  is  concerned;  and 
II.  Cases  of  granting  or  refusing  an  injunction  or  appointing  a  receiver;  emd 
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m.  Any  decision  determining  the  claim  of  any  creditor  or  the  liability  of  any 
contributory,  or  the  liability  of  any  director  or  other  officer  under  the  Companies 
Acts,  1862  to  1890,  in  respect  of  misfeasance  or  otherwise;  and 

rV.  Any  decree  nisi  in  a  matrimom'al  cause,  and  any  judgment  or  order  in  an  ad- 
miralty action  determining  liability;  and 
V.  Any  order  on  a  special  case  stated  under  the  Arbitration  Act,   1889:  and 

VI.  Such  other  cases,  to  be  prescribed  by  rules  of  court,  as  may  in  the  opinion 
of  the  authority  for  making  such  rules  be  of  the  nature  of  final  decisions. 

2.  An  order  refusing  unconditional  leave  to  defend  an  action  shall  not  be  deemed  to  be  an 
interlocutory  order  within  the  meaning  of  this  section. 

3.  No  appeal  shall  lie  from  an  order  of  a  Judge  giving  unconditional  leave  to  defend  an 
action. 

4.  In  mattery  of  practice  and  procedure  every  appeal  from  a  Judge  shall  be  to  the  Court 
of  Appeal. 

5.  In  all  cases  where  there  is  a  right  of  appeal  to  the  High  Court  from  any  court  or 
person,  the  appeal  shall  be  heard  and  determined  by  a  Divisional  Court  constituted  as 
may  be  prescribed  by  rules  of  court;  and  the  determination  thereof  by  the  Divisional 
Court  shall  be  final,  unless  leave  to  appeal  is  given  by  that  Court  or  by  the  Court  of 
Appeal. 

Ezplsiutlon  of  power  to  make  rules. 

3.  It  is  hereby  declared  that  the  power  to  make  rules  conferred  by  the  Judicature  Acts, 
1873  to  1891,  includes  power  to  make  rules  for  regulating  the  means  by  which  particular  facts 
may  be  proved  and  the  mode  in  which  evidence  thereof  may  be  given: 

a)  On  any  application  in  any  matter  or  proceeding  relating  to  the  distribution  of  any 
fund  or  property,  whether  in  court  or  not;  and 

b)  On  any  application  upon  summons  for  directions  pursuant  to  such  rules. 
Amendment  ol  provisions  as  to  Bale  Committee. 

i.  The  persons  in  whom  the  power  of  making  rules  of  court  pursuant  to  section  seventeen 
of  the  Appellate  Jurisdiction  Act,  1876,  and  section  nineteen  of  the  Supreme  Court  of  Judicature 
Act,  1881,  is  vested,  shall  include  the  President  of  the  Incorporated  Law  Society  for  the  time 
being,  and  shall  also  include  two  persons  (one  of  whom  shall  be  a  practising  barrister)  to  be 
appointed  for  the  purpose  in  the  same  manner  as  the  four  judges  in  the  lastmentioned  section 
referred  to. 

Vexatiovs  Actions  Act,  1896. 
(59  &  60  Vict.  c.  51.) 
Power  ot  eotnt  to  piohlblt  instltntlon  ot  action  wlthont  leave. 

1.  It  shall  be  lawful  for  the  Attorney-General  to  apply  to  the  High  Court  for  an  order 
under  this  Act,  and  if  he  satisfies  the  High  Court  that  any  person  has  habitually  and  persistently 
instituted  vexations  legal  proceedings  without  any  reasonable  ground  for  instituting  such  pro- 
ceedings, whether  in  the  High  Court  or  in  any  inferior  court,  and  whether  against  the  same 
person  or  against  different  persons,  the  court  may,  after  hearing  such  person  or  giving  him  an 
opportvmity  of  being  heard,  after  assigning  counsel  in  case  such  person  is  unable  on  account 
of  poverty  to  retain  counsel,  order  that  no  legal  proceedings  shall  be  instituted  by  that  person 
in  the  High  Court  or  any  other  court,  unless  he  obtains  the  leave  of  the  High  Court  or  some 
judge  thereof,  and  satisfies  the  Court  or  judge  that  such  legal  proceeding  is  not  an  abuse  of  the 
process  of  the  coiu?t,  and  that  there  is  prima  facie  ground  for  such  proceeding.  A  copy  of  such 
order  shall  be  published  in  the  London  Gazette. 

Extent  and  short  title. 

2.       I.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

2.  This  Act  may  be  cited  as  the  Vexatious  Actions  Act,  1896. 

Arbitration  Act,  1889. 

(52  &  53  Vict.  c.  49.) 
Reference  for  Inquiry  and  report. 

18.  1.  Subject  to  rules  of  Court  and  to  any  right  to  have  particular  cases  tried  by  a  jury, 
the  Court  or  a  judge  may  refer  any  question  arising  in  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  Crown)  for  inquiry  or  report  to  any  official  or  special 
referee. 
2.  The  report  of  an  official  or  special  referee  may  be  adopted  wholly  or  partially  by  the 
Court  or  a  judge,  and  if  so  adopted  may  be  enforced  as  a  judgment  or  order  to  the 
same  effect. 
Reference  for  trial. 

14.    In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the  Crown), 

a)  If  all  the  parties  interested  who  are  not  vmder  disabihty  consent:  or; 

b)  If  the  cause  or  matter  reqtiires  any  prolonged  examination  of  documents  or  any  scien- 
tific or  local  investigation  which  cannot  in  the  opinion  of  Court  or  a  judge  conveniently 
be  made  before  a  jury  or  conducted  by  the  Court  through  its  other  ordinary  officers:  or; 


STATUTES.  93 

c)  If  the  question  in  dispute  consists  wholly  or  in  part  of  matters  of  account;  —  The 
Court  or  a  judge  may  at  any  time  order  the  whole  cause  or  matter,  or  any  question 
or  issue  of  fact  arising  therein,  to  be  tried  before  a  special  referee  or  arbitrator 
respectively  agreed  on  by  the  parties,  or  before  an  official  referee  or  officer  of  the  Court. 

Powen  and  ramuntntlon  of  retereM  >nd  STbltnton. 

15.  1.  In  all  cases  of  reference  to  an  official  or  special  referee  or  Arbitrator  under  an  order 
of  the  Court  or  a  judge  in  any  cause  or  matter,  the  official  or  special  referee  or  arbitrat 
or  shall  be  deemed  to  be  an  officer  of  the  Court,  and  shall  have  such  authority,  and 
shall  conduct  the  reference  in  such  manner,  as  may  be  prescribed  by  rules  of  Court,  and 
subject  thereto  as  the  Court  or  a  judge  may  direct. 

2.  The  report  or  award  of  any  official  or  special  referee  or  arbitrator,  on  any  such  refe- 
rence shall,  unless  set  aside  by  the  Court  or  a  judge,  be  equivalent  to  the  verdict  of 
a  jury. 

3.  The  remuneration  to  be  paid  to  any  special  referee  or  arbitrator  to  whom  any  matter 
is  referred  under  order  of  the  Court  or  a  judge  shall  be  determined  by  the  Court 
or  a  judge. 

Poww  to  compel  attendance  ot  wltncn  In  any  part  ot  the  United  Kingdom,  and  to  eider  habcai  corpus  to  Issue. 

18.  (1.)  The  Court  or  a  judge  may  order  that  a  writ  of  subpoena  ad  testificandum  or  of 
subpoena  duces  tecum  shall  issue  to  compel  the  attendance  before  an  official  or  special  re- 
feree,   of  a  witness  wherever  he  may  be  within  the  United  Kingdom. 

Statement  ol  case  pending  arbitration. 

19.  Any  referee may  at  any  stage  of  the  proceedings  under  a  reference,  and 

shall,  if  so  directed  by  the  Court  or  judge,  state  in  the  form  of  a  special  case  for  the  opioion 
of  the  Court  any  question  of  law  arising  in  the  course  of  the  reference. 

Admiralty  Court  Act,  1840. 

inrtadledon.  (»  *  *  ^-*-  ^  ^''^ 

4.  The  High  Court  of  Admiralty  shall  have  jurisdiction  to  decide  all  questions  or  to  the 
title  to  or  ownership  of  any  ship  or  vessel  (or  the  proceeds  thereof  remaining  in  the  registry) 
arising  in  any  cause  of  possesion,  salvage,  damage,  wages  or  bottomree,  which  shall  be  instituted 
in  the  said  court  after  the  passing  of  this  act. 

6.  The  High  Court  of  Admiralty  shall  have  jurisdiction  to  decide  aU  claims  and  demands 
whatever  in  the  nature  of  salvage  for  services  rendered  to,  or  damage  received  by,  any  ship  or 
sea-going  vessel,  or  in  the  nature  of  towage,  or  for  necessaries  supphed  to  any  foreign  ship  a 
sea-going  vessel,  and  to  enforce  the  payment  thereof  whether  such  ship  or  vessel  may  have  been 
within  the  body  of  a  county  or  upon  the  high  seas  at  the  time  when  the  services  were  rendered 
or  damage  received  or  necessaries  furnished,  in  respect  of  which  such  claim  is  made. 

Admiralty  Court  Act,  1861. 
T  - ...  -  (24  Vict.  c.  10.) 

Jurisdiction. 

2.    In  the  interpretationTand  for  the  purposes  of  this  Act "ship"  shall  include 

any  description  of  vessel  used  in  navigation  not  propelled  by  oars. 

4.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  for  the  building, 
equipping,  or  repairing  of  any  ship,  if  at  the  time  of  the  institution  of  the  cause  the  ship  or  the 
proceeds  thereof  are  abeady  under  arrest  of  the  Court. 

5.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  for  necessaries 
supplied  to  any  ship  elsewhere  than  in  the  port  to  which  the  ship  belongs  unless  it  is  shown  to  the 
satisfaction  of  the  court  that  at  the  time  of  the  institution  of  the  cause  any  owner  or  part  owner 
of  the  ship  is  domiciled  in  England  or  Wales:  provided  always,  that  if  in  any  such  cause  the 
plaintiff  do  not  recover  twenty  pounds  he  shall  not  be  entitled  to  any  costs,  charges  or  expenses 
incurred  by  biTn  therein,  unless  the  judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in 
8uch  Court. 

6.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  by  the  owner  or 
consignee  or  assignee  of  any  bill  of  lading  of  any  goods  carried  into  any  port  in  England  or  Wales 
in  any  ship,  for  damage  done  to  the  goods  or  any  part  thereof  by  the  negligence  or  misconduct 
of,  or  for  any  breach  of  duty  or  breach  of  contract  on  the  part  of  the  owner,  master  or  crew  of 
the  ship  [with  similar  provisions  as  to  domicile  and  costs]. 

7.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  for  damage  done 
by  any  ship. 

8.  The  High  Coiu-t  of  Admiralty  shall  have  jurisdiction  to  decide  aU  questions  arising 
between  the  co-owners,  or  any  of  them,  touching  the  ownership,  possession,  employment  and 
earnings  of  any  ship  registered  at  any  port  in  England  or  Wales,  or  any  share  thereof,  and  may 
settle  all  accounts  outstanding  and  unsettled  between  the  parties  in  relation  thereto,  and  may 
direct  the  said  ship  or  share  to  be  sold,  and  may  make  such  order  in  the  premises  as  to  it  shall 
seem  fit. 

10.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  by  a  seaman  of 
any  ship  for  wages  earned  by  him  on  board  the  ship,  whether  the  same  be  due  under  a  special 


94  PROCEDURE. 

contract  or  otherwise,  and  also  over  any  claini  by  the  mafiter  of  any  ship  for  wages  earned  by 
him  on  board  the  ship,  and  for  disbursements  made  by  him  on  account  of  the  ship  [limit  of  costs 
to  cases  where  £50  recovered]. 

11.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  in  respect  of 
any  mortgage  duly  registered  according  to  the  provisions  of  the  Merchant  Shipping  Act,  1854, 
whether  the  ship  or  the  proceeds  thereof  be  under  arrest  of  the  said  Court,  or  not. 

Merchant  Shipping  Act,  1894. 

(57  &  58  Vict.  c.  60.) 
Jnrlidlotlon  o{  Admlnlty. 

565.  Subject  to  the  provisions  of  this  Act,  the  High  Court,  and  in  Scotland  the  Court  of  Ses- 
sion, shall  have  jurisdiction  to  decide  upon  all  claims  whatsoever  relating  to  salvage,  whether 
the  services  in  respect  of  which  salvage  is  claimed  were  performed  on  the  high  seas  or  within  the 
body  of  any  county,  and  whether  the  wreck  in  respect  of  which  salvage  is  claimed  is  found 
on  the  sea  or  on  the  land,  or  partly  on  the  sea  and  partly  on  the  land. 

Debtors  Act,  1869. 
(32  &  33  Vict.  c.  62.) 
Imprbonment  tor  Debt  Abolished, 

4.    With  the  exceptions  hereinafter  mentioned,  no  person  shall be  arrested  or 

imprisoned  for  making  default  in  the  payment  of  a  sum  of  money.  There  shall  be  excepted  from 
the  operation  of  the  above  enactment. 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty  (other  than  a 
penalty  in  respect  of  any  contract). 

2.  Default  in  payment  of  a  sum  recoverable  simimarily  before  a  justice  or  justices  of 
the  peace  [police  magistrates]. 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity  and  ordered  to  pay  by 
a  court  of  equity  any  sum  in  his  possession  or  under  his  control. 

4.  Default  by  an  attorney  or  soUoitor  in  payment  of  costs  when  ordered  to  pay  costs 
for  misconduct  as  such,  or  in  payment  of  a  sum  of  money  when  ordered  to  pay  the  same 
in  his  character  of  an  officer  of  the  court  making  the  order. 

5.  Default  in  pajTnent  for  the  benefit  of  creditors  of  any  portion  of  a  salary  or  other 
income  in  respect  of  the  payment  of  which  any  court  having  jurisdiction  in  bankruptcy  is 
authorized  to  make  an  order. 

6.  Default  in  payment  of  sums  in  respect  of  the  payment  of  which,  orders  are  in  this  act 
authorized  to  be  made. 

Provided  (1)  that  no  person  shall  be  imprisoned  in  any  case  excepted  from  the  operation 
of  this  section  for  a  longer  period  than  one  year 

5.  Subject  to  the  provisions  hereinafter  mentioned. . .  .any  court  may  commit  to  prison 
for  a  term  not  exceeding  six  weeks,  or  until  payment  of  the  sum  due,  any  person  who  makes 
default  in  payment  of  any  debt  or  instalment  of  any  debt  due  from  him  in  pursuance  of  any 
order  or  judgment  of  that  or  any  other  competent  [English]  court:  Provided 

That  such  jurisdiction  shall  only  be  exercised  when  it  is  proved  to  the  satis- 
faction of  the  court  that  the  person  making  default  either  has  or  has  had  since  the  date  of  the 
order  or  judgment  the  means  to  pay  the  sum  in  respect  of  which  he  has  made  default,  and  has 
refused  or  neglected,  or  refuses  or  neglects,  to  pay  the  same.  Proof  of  the  means  of  the  person 
making  default  may  be  given  in  such  manner  as  the  court  thinks  just;  and  for  the  proposes 
of  such  proof  the  debtor  and  any  witnesses  may  be  summoned  and  examined  on  oath,  according 

to  the   prescribed  rules For  the  purposes  of  this  section  the  court  may  direct  any 

debt  due  from  any  person  in  pursuance  of  any  order  or  judgment ....  to  be  paid  by  instalments 

and  may  from  time  to  time  rescind  or  vary  such  order No  imprisonment  under  this 

section  shall  operate  as  a  satisfaction  or  extinguishment  of  any  debt  or  demand  or  cause  of 
action  or  deprive  any  person  of  any  right  to  take  out  execution  against  the  lands,  goods  or  chattels 
of  the  person  imprisoned,  in  the  same  manner  as  if  the  imprisonment  had  not  taken  place.  Any 
person  imprisoned  under  this  section  shall  be  discharged  out  of  custody  upon  a  certificate 

that  he  has  satisfied  the  debt  or  instalment  of  a  debt  in  respect  to  which  he  was 

imprisoned,  together  with  the  prescribed  costs  (if  any). 

Commercial  Causes  Notice. 
Notice. 
The  judges  of  the  Queen's  Bench  Division  desire  to  make,  in  accordance  with  the  existing 
rules  and  orders,  further  provision  for  the  despatch  of  commercial  business  as  herein  provided: 

1.  Commercial  causes  include  causes  arising  out  of  the  ordinary  transactions  of  merchants 
and  traders;  amongst  others,  those  relating  to  the  construction  of  mercantile  documents,  export 
or  import  of  merchandise,  affreightment,  insurance,  banking,  and  mercantile  agency  and  mer- 
cantile usages. 

2.  A  separate  list  for  summonses  in  commercial  cases  will  be  kept  at  chambers.  A 
separate   list  will  also  be  kept  for  the  entry  of  such  causes  for  trial,  but  no  cause  shall  be 
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entered  in  such  list  which  has  not  been  dealt  with  by  a  judge  charged  with  commercial  busi- 
ness, upon  application  by  either  party  for  that  purpose,  or  upon  summons  for  directions 
or  otherwise. 

3>  With  respect  to  town  commercial  causes  it  is  considered  desirable,  with  a  view  to 
despatch  and  the  saving  of  expense,  that  all  applications  shall  be  made  direct  to  the  judge  charged 
with  commercial  business,  and  with  respect  to  country  commercial  causes  applications  may 
by  consent  of  the  parties  be  made  to  him  in  like  manner. 

4.  As  to  commercial  causes  already  entered  for  trial,  application  may  be  made  to  such 
judge  by  either  party  to  enter  the  same  in  the  commercial  cause  list. 

6.  Applications  in  commercial  causes  under  Order  XIV.  shall  be  made  as  heretofore,  but 
where  leave  to  defend  has  been  given  such  causes  may  be  dealt  with  like  other  oonunercial  causes. 

6.  Application  may  be  made  to  such  judge  under  the  provisions  of  the  Judicature  Act,  1894, 
and  the  rules  thereunder,  or  by  consent,  to  dispense  with  the  technical  rules  of  evidence,  for  the 
avoidance  of  expense  and  delay  which  might  arise  from  commissions  to  take  evidence  and  otherwise. 

7.  AppUcation  may  also  be  made  to  such  judge,  after  writ  or  originating  summons,  for 
his  judgment  on  any  point  of  law. 

8.  Such  judge  may  at  any  time  after  appearance  and  without  pleadings  make  such  order 
as  he  thinks  fit  for  the  speedy  determination,  in  accordance  with  existing  rules,  of  the  questions 
really  in  controversy  between  the  parties. 

9.  Parties  may,  if  they  so  desire,  agree  that  the  judgment  or  decision  of  such  judge  in  any 
cause  or  matter  shall  be  final. 

10.  Application  may  be  made  to  such  judge  in  urgent  cases  to  fix  an  early  day  for  the 
hearing  of  any  cause  or  matter. 

11.  Summonses  may  be  entered  in  the  list  of  commercial  summonses  .  .  .;  these  will  be 
heard  by  Mr.  Justice  Mathew,  who  .  .  .  will  .  ,  .  as  far  as  is  practicable,  continue  to  sit  de 
die  in  diem  for  the  despatch  of  commercial  business.  Where  necessary,  other  judges  of  the 
Queen's  [now  King's]  Bench  Division  will  assist  in  the  disposal  of  commercial  business. 

12.  Country  conunercial  causes  will  be  tried  as  is  usual  at  the  assizes. 

By  Order. 


Commercial  Laws  of  England. 

Title  T.   Companies. 

By  A.  F.  Topham,  LL.  M.,  Barrister-at-Law.  . 


I.   Introduction. 

Limited  liability  was  first  introd  uced  into  English  law  in  the  middle  of  the  1 9th  Cen- 
tury. However  large  might  be  the  number  of  persons  who  were  associated  together 
for  the  purpose  of  trade,  they  together  formed  in  the  eye  of  the  law  merely  a  part- 
nership or  collection  of  individuals,  all  of  whom  were  jointly  liable  for  the  debts 
incurred  by  any  of  them  on  behalf  of  the  association  or  partnership.  If,  however, 
the  association  was  incorporated  by  charter  from  the  Crown,  a  complete  immunity 
from  all  the  debts  of  the  association  was  obtained  by  the  individual  members. 
These  associations,  or  corporations  as  they  are  called,  have  existed  ia  England  from 
early  times.  The  corporation  is  considered  as  a  distinct  persona  or  Jegal  entity 
with  rights  and  liabilities  distinct  from  those  of  the  individual  corporators. 

Trading  associations  have  also  been  incorporated  from  time  to  time  by  special 
Act  of  Parhament.  The  rights  and  liabilities  of  the  individual  members  of  these 
statutory  corporations  were  regulated  by  the  special  Act  of  the  legislature  which 
created  the  corporation,  and  are  now  for  the  most  part  regulated  by  their  own 
special  Acts  of  Parliament,  which  usually  incorporate  the  provisions  of  the  Compa- 
nies Clauses  Consolidation  Acts  1845  to  1889^). 

Trading  associations  not  incorporated  in  either  of  these  modes  have  frequently 
been  formed  and  have  in  many  cases  purported  to  divide  their  capital  into  shares 
and  to  limit  the  liability  of  each  member  to  the  amount  of  his  share.  Such  an  arrange- 
ment might  be  valid  as  between  the  various  members  of  the  association,  but  cre- 
ditors always  had  the  right  to  render  any  member  liable  to  the  fuU  amount  for  the 
debts  of  the  association,  leaving  the  corporators  to  adjust  the  ultimate  liability 
between  themselves. 

Associations  of  this  nature  became  very  common  in  the  early  years  of  the  18th 
century  and  this  led  to  the  passing  of  the  "Bubble  Act"  2)  of  1719,  which  enacted 
that  persons  should  be  deemed  to  be  public  nuisances  who  "presumed  to  act  as  if 
they  were  corporate  bodies"  or  "pretended  to  make  their  shares  in  stocks  transfer- 
able without  any  legal  authority  by  act  of  Parliament  or  Charter".  This  Act  was 
repealed  in  1835,  but  the  law  still  continued  to  prohibit  limited  liability  and  transfer- 
able shares  in  associations  not  legally  incorporated  3). 

Early  in  the  19th  Century  it  became  apparent  that  a  royal  charter  or  a  special 
Act  of  the  legislature  was  a  cumbrous  method  of  establishing  trading  associations, 
and  the  formation  of  such  associations  was  partly  encouraged  and  partly  checked 
by  various  tentative  and  half-hearted  legislative  experiments,  until  the  principle 
of  limited  hability  was  definitelv  and  lastingly  established  by  the  Companies  Act 
of  1862. 

By  an  act  of  1834*)  the  Crown  was  enabled  to  grant  by  letters  patent  to  any 
body  of  persons  associated  together  for  trading  or  other  purposes,  although  not  in- 
corporated by  letters  patent,  any  privileges  which  according  to  common  law  the  Crown 
could  grant  by  charter  of  incorporation.  This  was  repealed  by  a  somewhat  similar 
statute,  namely,  the  Chartered  Companies  Act,  1837^),  by  which  the  Crown  was 
authorised  in  a  similar  way  by  letters  patent  to  enable  the  association  to  sue  and 
be  sued  in  the  name  of  one  or  two  officers  who  were  to  be  registered  for  that  purpose 
and  to  provide  that  the  members  of  the  association  should  be  individually  liable 
in  their  persons  and  property  for  the  debts  of  the  association  to  such  extent  only 
per  share  as  should  be  declared  by  the  letters  patent. 

1)  8  &  9  Vic.  c.  16  and  amending  statutes. 

2)  6  Geo.  I.  o.  18. 

3)  Duvergier  v.  Fellows  (1828)  5  Bing.  248,  267. 
*)  4  &  5.  WiU.  IV.  c.  94. 

«)  7  Will.  IV.  &  1  Vic.  c.  73. 
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As  regards  liability  to  creditors  such  companies  were  essentially  partnerships; 
their  members  were  liable  to  the  last  farthing  for  the  debts  of  the  companies;  but 
before  recourse  for  payment  of  such  debts  could  be  made  against  an  individual 
member  it  was  necessary  for  the  creditors  to  show  that  they  could  not  obtain  pay- 
ment from  the  company  i). 

By  an  Act  of  18442)  it  was  made  illegal  for  any  company  of  more  than  six  per- 
sons to  carry  on  the  trade  of  bankers  in  England  except  by  letters  patent  from  the 
Crown.  The  holders  of  at  least  half  the  shares  had  to  execute  a  deed  of  partnership 
and  the  association  became  a  corporation,  but  the  letters  patent  were  for  a  term 
of  not  more  than  20  years. 

Another  Act  was  passed  in  18443)  for  the  regulation  of  "Joint-stock  Companies", 
which  were  defined  to  include  "every  partnership  whereof  the  capital  is  divided 
or  agreed  to  be  divided  into  shares,  and  so  as  to  be  transferable  without  the  express 

consent  of  aU  the  co-partners"  and  "every  partnership  which shall  consist 

of  more  than  25  members"  —  except  companies  incorporated  by  statute  or  charter. 
When  the  company  had  been  formed  by  means  of  a  deed  of  settlement  under  this 
Act  a  certificate  of  complete  registration  could  be  obtained  and  then  the  company 
and  its  shareholders  became  incorporated,  with  power  to  sue  and  be  sued  in  the  re- 
gistered name,  and  to  hold  land,  provided  the  land  was  required  for  the  purpose 
of  being  used  as  a  place  of  business,  and  to  issue  share  certificates.  The  Act  did  not 
limit  the  liability  of  members,  and  a  judgment  against  the  Company  could  be  en- 
forced by  execution  not  only  against  the  assets  of  the  Company  but  also  against 
the  property  of  any  shareholder  who  had  not  ceased  to  be  a  member  of  the  company 
for  three  years.  A  shareholder  against  whom  execution  had  been  levied  had  a 
remedy  against  the  company. 

In  1855  was  passed  the  first  Limited  Liability  Act*),  by  which  any  joint-stock 
company  with  a  capital  divided  into  shares  of  a  nominal  value  of  not  less  than  £  10 
each,  could  obtain  a  certificate  of  registration  with  limited  liability.  The  word 
"limited"  had  to  be  added  as  the  last  word  in  the  name  of  the  company  and  the 
members  were  not  liable  for  any  of  the  debts  of  the  company  except  where  execution 
against  the  company  failed  to  realise  sufficient,  in  which  case  execution  could  be 
levied  against  the  shareholders,  but  to  the  extent  only  of  the  portions  of  their  shares 
not  then  paid  up. 

This  Act  was  repealed  by  the  Joint-stock  Companies  Act  1856  S),  which  foreshad- 
owed many  of  the  provisions  of  the  Act  of  1862.  It  prohibited  the  carrying  on  in 
partnership  by  more  than  20  persons  of  any  trade  or  business  having  gain  for  its 
object,  unless  such  persons  were  registered  under  the  Act  or  incorporated  by  charter 
or  statute.  Seven  or  more  persons  could  form  themselves  into  a  company  with 
or  without  limited  liability  by  signing  a  Memorandum  of  Association  and  com- 
plying with  certain  other  requirements  preliminary  to  registration.  If  the  UabiUty 
was  Umited,  the  word  "Hmited"  had  to  be  the  last  word  in  the  company's  name,  and 
on  a  winding-up  the  existing  shareholders  were  liable  to  contribute  to  an  amount 
sufficient  to  pay  the  debts  of  the  company  and  the  expenses  of  winding  up,  provided 
that  no  contribution  could  be  required  from  any  shareholder  exceeding  the  amount, 
if  any,  unpaid  on  the  shares  held  by  him. 

Banking  companies  were  specially  dealt  with  by  two  further  acts.  By  an  act 
of  1857^)  banking  companies  of  seven  or  more  persons  having  a  share  capital  could 
register  under  the  Act,  but  not  with  limited  liability.  By  the  Act  of  1858'') 
banks  were  allowed  to  be  registered  with  limited  liability,  subject  however  to  the 
provision  that  if  they  issued  notes  they  were  to  be  subject  to  unhmited  HabUity 
in  respect  of  the  notes  and  the  shareholders  were  to  be  liable  for  the  whole  amount 
of  the  note  issue  in  addition  to  the  sum  for  which  they  would  be  liable  as  share- 
holders in  a  limited  company. 

The  Companies  Act  of  1862  provided  the  code  which  is  stiU  the  basis  of  com- 
pany law  in  England;  for  although  it  was  frequently  amended  and  extended  and 

1)  Lindley  on  Companies  p.  5. 

2)  7  &  8.  Vio.  o.  113. 

3)  7  &  8.  Vic.  o.  110. 
*)  18  &  19  Vict.  c.  133. 
s)  19  &  20  Vict.  c.  47. 
8)  IS  &  19  Vict.  c.  133. 
')  21  &  22  Vict.  o.  91. 
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finally  repealed,  the  consolidating  statute  of  1908  has  adopted  with  only  verbal 
modifications  the  great  bulk  of  its  provisions,  welding  the  Act  of  1862  and  its  amending 
statutes  into  one  logically  arranged  whole. 

The  English  law  relating  to  limited  companies  is  now  to  be  found  almost 
entirely  within  the  provisions  of  the  Companies  (Consolidation)  Act  1908,  explained 
and  amplified  by  the  law  laid  down  by  the  courts  in  decided  cases,  which,  though 
they  were  for  the  most  part  decided  before  the  Act  was  passed,  are  stiU  authoritative 
law  so  far  as  the  particular  provisions  on  which  they  were  based  have  been  incorpor- 
ated into  the  new  Act. 

II.  The  Companies  (Consolidation)  Act,  1908.^) 

A  company  registered  under  this  Act  may  be  either  a  public  company  or  a  pri- 
vate company.  The  latter  is  a  company  which  restricts  the  right  to  transfer 
its  shares,  limits  the  number  of  its  members  (exclusive  of  persons  in  the  employ- 
ment of  the  company)  to  fifty  and  prohibits  any  invitation  to  the  public  to  sub- 
scribe for  its  shares  or  debentures^). 

A  company  may  be  registered  with  unlimited  liabiUty,  in  which  case  the  lia- 
bility of  each  member  is  much  the  same  as  that  of  a  partner  in  a  firm,  or  with  the 
liability  of  its  members  limited  to  the  extent  of  a  fixed  guarantee ;  or  the  company 
may  be  limited  by  shares,  in  which  case  each  member  is  only  liable  to  contribute 
to  the  capital  of  the  company  the  nominal  amount  of  his  shares,  and,  if  he  has  done 
this,  is  free  from  all  further  liabihty  for  the  debts  of  the  company  and  cannot  be 
compelled  directly  or  indirectly  to  provide  further  capital  for  the  company  or  for 
pajrment  of  its  debts. 

Some  part  of  the  nominal  amount  of  each  share  is  usually  paid  by  the  share- 
holder when  he  acquires  his  shares  and  the  rest  is  liable  to  be  called  up  by  the  com- 
pany when  required,  subject  to  any  express  agreement  which  may  have  been  made 
as  to  the  time  and  mode  in  which  calls  shaU.  be  made.  When  the  whole  nominal 
amoimt  of  the.  share  has  been  called  up  and  paid  to  the  company,  the  shares  are  said 
to  be  fully  paid. 

The  great  majority  of  companies  formed  mider  the  Companies  Act  are  limited 
by  shares ;  in  fact  mJunited  companies  and  guarantee  companies  are  comparatively 
rare.  Consequently,  the  bulk  of  this  article  wiU  be  devoted  to  companies  Umited 
by  shares,  the  special  peculiarities  of  the  other  forms  of  company  being  separately 
dealt  with. 

A  public  company  must  have  at  least  seven  members  and  a  private  company 
must  have  at  least  two  members.  If  the  number  of  members  of  a  company  faUs 
below  seven  or  two,  as  the  case  may  be,  the  company  may  be  wound  up  by  the  court, 
and  if  the  members,  knowing  that  the  numbers  are  so  reduced,  carry  on  business 
for  more  than  six  months,  they  become  personally  liable  for  the  debts  of  the  com- 
pany3).  The  court,  however,  seldom  makes  an  order  to  wind  up  a  company  on  the 
ground  that  its  numbers  have  fallen  below  the  minimum  required,  but  wiU  usually 
rely  upon  the  members  passing  a  resolution  for  voluntary  winding-up  in  order  to 
put  an  end  to  their  personal  liability. 

No  company  or  partnership  for  banking  purposes  must  consist  of  more  than 
ten  persons  and  no  company  or  partnership  formed  for  the  purpose  of  carrying  on 
any  other  business  must  consist  of  more  than  twenty  persons,  unless  it  is  registered 
under  the  Companies  Act  or  unless  it  is  a  statutory  company,  such  as  a  railway 
company  incorporated  by  Act  of  Parliament  or  a  corporation  created  by  letters 
patent  from  the  Crown,  or  a  building  society,  friendly  society  or  industrial  society 
registered  under  the  special  statutes  applicable  to  such  societies*). 

A  company  is  formed  in  the  following  manner  —  In  the  case  of  a  pubUo  company 
seven  persons,  and  in  the  case  of  a  private  company  two  persons,  subscribe  their 
names  to  a  "Memorandum  of  Association".  This  document  together  with  a  statu- 
tory declaration  that  all  the  requirements  of  the  Act  have  been  complied  with  and 
certain  other  necessary  papers  are  then  produced  to  an  officer  called  the  Registrar 
of  Joint-stock  Companies  (now  referred  to  in  the  Act  as  the  Registrar  of  Companies) 

1)  8  Ed.  VII.  c.  69. 

2)  Companies  (Consolidation)  Act  1908,    Sect.  121. 
8)  Ibid.  S.  116. 

4)  Ibid.  Sect.  1. 
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who  retains  and  registers  the  memorandum  of  association  and  grants  a  certificate 
that  the  company  is  incorporated  and  (in  case  of  a  limited  company)  hmited^^). 

The  subscribers  of  the  memorandum  together  with  any  other  persons  who  may 
by  that  time  have  acquired  shares  in  and  thus  become  members  of  the  company 
thereupon  become  a  corporate  body.  The  corporate  body  thus  formed  has  a  special 
power  to  hold  lands  2)  in  spite  of  the  general  law  that  lands  cannot  be  granted  to 
corporations. 

If  however  the  company  is  not  formed  for  the  purpose  of  gain  it  has  not  this 
special  power. 

A  company  which  is  in  course  of  formation  has  no  legal  existence  until  it  is 
actually  registered ;  consequently  no  contracts  can  be  made  by  it  or  by  any  person 
on  its  behalf  so  as  to  bind  it  in  any  way.  Contracts  are  sometimes  made  by  a  person 
who  purports  to  contract  as  the  agent  for  a  company  not  yet  formed.  Such  con- 
tracts render  the  so-called  agent  personally  liable^),  but  do  not  bind  the  company 
or  confer  any  rights  of  action  on  the  company*)  and  cannot  even  be  ratified  by  the 
company  after  its  formation.  The  company  may,  however,  and  usually  does,  make 
a  new  contract  after  its  formation  on  the  same  terms  as  the  preliminary  contract, 
and  the  articles  of  association  usually  provide  that  the  first  duty  of  the  directors 
shall  be  to  enter  into  such  a  contract. 

The  contract  itself  usually  provides  that  the  UabiUty  of  the  so-called  agent 
shall  cease  if  the  company  adopts  the  agreement,  or  if  it  fails  to  do  so  within  some 
fixed  period  such  as  six  months. 

III.  The  Memorandum  of  Association. 

In  the  case  of  a  company  Umited  by  shares,  the  memorandum  must  state: 

I.  The  name  of  the  company,  with  "Limited"  as  the  last  word  in  its  name; 

II.  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 
in  which  the  registered  office  of  the  company  is  to  be  situate; 

III.  The  objects  of  the  company; 

IV.  That  the  liability  of  the  members  is  Hmited; 

V.  The  amount  of  share  capital  with  which  the  company  proposes  to  be  registered 
and  the  division  of  the  capital  into  shares  of  a  fixed  amount. 

In  the  case  of  any  company  which  has  a  share  capital,  each  subscriber  of  the 
memorandum  must  take  at  least  one  share  and  must  write  opposite  to  his  name  the 
number  of  shares  he  takes. 

A  limited  company  must  display  the  word  "hmited"  as  part  of  its  name  in  all 
official  documents,  and  if  the  word  is  omitted  from  any  contract  made  on  behalf 
of  the  company,  the  directors  may  incur  personal  habihty^)  in  respect  of  that  con- 
tract. 

Where  however  a  company  is  formed  for  the  purpose  of  promoting  art,  science, 
religion,  charity  or  any  other  similar  object  which  does  not  involve  the  acquisition 
of  gain,  and  intends  to  apply  its  income  solely  in  promoting  the  objects  for  which 
it  is  formed,  it  may  with  the  licence  of  the  Board  of  Trade  omit  the  word  "Umited" 
from  its  name;  this  has  been  done  for  instance  in  the  case  of  the  Cyclists'  Touring 
Club  mentioned  below.  Such  a  company  may  not  without  the  licence  of  the  Board 
of  Trade  hold  more  than  two  acres  of  land®). 

If  a  person  or  body  of  persons  who  are  not  a  Umited  company  carry  on  business 
under  a  name  the  last  word  of  which  is  "limited"  they  are  Uable  to  heavy  fines''). 

Any  defects  in  the  memorandum  of  association  are  cured  by  the  incorpora- 
tion of  the  company;  for  the  certificate  of  incorporation  is  absolutely  conclusive 
evidence  that  aU  the  necessary  steps  and  formalities  have  been  properly  carried 
out  and  that  the  company  is  duly  formed,  in  spite  of  any  defect  in  such  formalities 
which  may  afterwards  be  shown  to  have  occurred  s).  Thus,  if  it  should  afterwards 
appear  that  only  six  persons  in  fact  signed  the  memorandum  of  association,  the 

1)  Ibid,  sects  15  and  16. 

2)  Ibid.  S.  16. 

s)  Kelner  v.  Baxter  J1867J  L.  B.  2  C.  P.  174. 

*)  Natal  Land  Co.  v.  Pauline  Syndicate.  Ld.  [1904]  A.  C.  120. 

6)  Atkins  &  Co.  v.   Wardle  (1889)  68  L.  J.  Q.  B.  377. 
B)  Companies  (Consolidation)  Act,  1908,  ss.  19  and  20. 

7)  Ibid.  8.  282. 

8)  Ibid.  s.  17. 
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company  would  be  effectually  incorporated,  but  subject  of  course  to  the  liability 
of  being  wound  up  if  it  did  not  forthwith  increase  the  number  of  its  members  to 
seven  at  least. 

The  memorandum  of  association  is  the  document  which  constitutes  the  com- 
pany and  defines  its  powers.  A  company  has  no  powers  except  those  which  are 
expressly  or  impliedly  given  to  it  by  its  memorandum,  and  if  it  attempts  to  do 
any  act  or  carry  on  any  business  outside  these  limited  powers,  all  the  acts  so  done 
are  invalid  as  being  vUra  vires,  and  not  even  the  express  ratification  of  such  acts 
by  every  member  of  the  company  can  make  them  valid  i). 

The  memorandum  of  association  is  usually  framed  in  very  wide  terms,  apparently 
giving  to  the  company  express  power  to  carry  on  every  conceivable  form  of  business 
as  a  separate  and  independent  object;  but  the  apparent  omnipotence  so  given  must 
be  accepted  with  caution ;  for  the  Law  Courts  will  as  a  rule  determine  from  the  name 
and  general  position  of  the  company  and  even  from  the  terms  of  the  prospectus  by 
which  it  invites  subscriptions  what  its  main  object  is,  and  will  not  allow  it  to  carry 
on  any  business  which  is  not  fairly  incidental  to  its  real  object  2). 

If  the  main  object  of  the  company  afterwards  fails  the  company  may  be  ordered 
to  be  wound  up,  even  though  some  of  its  members  wish  to  continue  business  of  another 
nature  the  power  to  carry  on  which  is  given  by  one  of  the  subsidiary  clauses  of  the 
memorandum^). 

On  the  other  hand  a  company  formed  for  the  purpose  of  carrying  on  business 
with  a  view  to  profit  has  an  implied  power  to  do  any  acts  which  are  fairly  incidental 
to  its  real  business,  even  if  such  powers  are  not  given  to  it  by  the  memorandum. 
Thus  it  may  buy  or  sell  land*),  borrow  money  on  mortgage^)  or  reward  its  old  em- 
ployees by  means  of  pensions®). 

A  company  cannot  alter  its  memorandum  of  association  except  for  the  pur- 
pose of  changing  its  name,  altering  or  extending  its  objects  or  increasing,  reorganising 
or  reducing  its  capital.  In  these  cases  the  procedure  provided  by  the  Act  must  be 
followed. 

The  name  may  be  altered  in  the  following  way.  A  company  may  not  be  registered 
with  a  name  identical  with  the  name  of  any  existing  company  or  firm')  or  so  Closely 
resembling  that  name  as  to  be  calculated  to  deceive  the  public  or  the  persons  likely 
to  deal  with  the  older  company  or  firm.  If  a  company  has  inadvertently  infringed 
this  rule,  it  may  change  its  name  with  the  sanction  of  the  Registrar  of  Companies  8). 
In  any  other  case  a  company  may  change  its  name  by  a  special  resolution  9)  with 
the  approval  in  writing  of  the  Board  of  Trade.  The  new  name  is  then  entered  in  the 
register.  The  change  of  name  does  not  affect  any  of  the  rights  of  the  company  or 
any  legal  proceedings  which  have  been  taken  by  or  against  the  company^"). 

The  provisions  of  the  memorandum  relating  to  the  objects  or  powers  of  the 
company  may  be  altered  by  special  resolution®),  confirmed  by  the  courtii),  so  far 
as  may  be  required  to  enable  the  company  to  carry  on  its  business  more  economically 
or  efficiently,  to  attain  its  main  object  by  new  or  improved  means,  to  enlarge  or 
change  the  local  area  of  its  operations,  to  carry  on  some  other  business  which  can 
conveniently  be  combined  with  its  own  business,  or  to  restrict  or  abandon  any  of 
its  objects. 

The  court  wiU  before  confirming  the  resolution  consider  whether  the  interests 
of  any  persons  will  be  affected  by  the  change  12).  Thus  the  court  refused  to  sanction 
an  extension  of  the  objects  of  the  Cyclists  Touring  Club  so  as  to  include  motorists, 

1)  Aahbwry  Railway  Carriage  Co.  v.  RioJie  (1875),  L.  R.  7  H.  L.  653. 

2)  Be  Orovm  Bank  (1889)  44  Ch.  D.  634. 

»)  Be  Amalgamated  Syndicate   [1897]  2  Ch.  600. 
*)  Kingsbury  CoUieries  Ld  [1907]  2  Ch.  259. 
6)  General  Auction  Co.  v.  Smith  [1891]  3  Ch.  432. 
6)  Cyclist  Touring  Club  v.  Hopkinaon  [1910]  1  Ch.  179. 

')  Societe  Panhard  et  Levassor  v.  Panhard    Levaaaor  Motor  Co.  Ld.  [1901]  2  Ch.  513. 
*)  Companies  (Consolidation)  Act  1908,  Sect.  8. 

8)  A  special  resolution  must  be  passed  by  a  three  fourths  majority  of  the  members  present 
at  a  meeting  of  the  Company  and  confirmed  at  a  subsequent  meeting;  see.    p.   110  post. 

10)  Companies  (Consohdation)  Act  1908,  Sect.  8  (5). 

11)  The  court  is  in  practice  one  of  the  judges  of  the  Chancery  Division  of  the  High  Court: 
Be  Essex  and  Suffolk  Insurance  Society  [1909]  W.  N.  102. 

12)  Companies  (Consolidation)  Act,  1908,  Sect.  9. 
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:«: 
on  the  ground  that  the  real  object  of  the  club  was  to  protect  cychsts  and  thati^otors 
constituted  one  of  the  dangers  against  which  cychsts  needed  protection^).'.'"' 

Where  it  is  desired  that  special  privileges  shall  be  irrevocably  attached  to. 
certaio  classes  of  shares,  these  special  privileges  are  often  defined  in  the  memorandum 
of  association.  If  this  is  done,  they  cannot  be  changed  by  any  majority  of  the  share- 
holders or  by  any  alteration  of  the  articles^),  unless  the  memorandum  itself  provides 
that  they  may  be  changed  in  some  special  manner  3).  In  the  absence  of  any  such 
special  provision  in  the  memorandum,  the  rights  attached  to  any  class  of  shares 
by  the  memorandum  can  only  be  altered  by  a  special  resolution  confirmed  by  the 
court,  and  this  must  be  preceded  by  a  resolution  passed  by  a  majority  in  number 
of  the  shareholders  of  that  class  holding  three  fourths  of  the  share  capital  of  that 
class  and  confirmed  at  a  meeting  of  shareholders  of  that  class  in  the  same  way 
as  a  special  resolution*).  Any  substantial  difference  between  the  rights  of  the  holders 
■  of  different  shares  will  make  them  separate  classes  for  the  purposes  of  these  meetings, 
as  for  instance  if  some  shares  have  been  fuUy  paid  and  some  only  partly  paid^). 

Any  alteration  in  the  amount  of  the  share  capital  or  the  number  and  nominal 
value  of  the  shares  into  which  it  is  divided  also  involves  an  alteration  of  the  memo- 
randum of  association.  Where  such  an  alteration  does  not  involve  a  reduction  of 
the  amount  of  the  issued  capital,  it  may  be  made  without  the  sanction  of  the  court. 
Thus  the  company  may  increase  its  share  capital  by  the  issue  of  new  shares  of  such 
amount  as  it  thinks  expedient  or  may  consolidate  its  shares  by  dividing  its  original 
capital  into  fewer  shares  of  larger  amount®).  Either  of  these  alterations  may  be 
effected  by  an  ordinary  resolution  or  by  any  other  method  prescribed  by  the  articles. 
Thus  the  articles  may  provide  that  the  company  may  delegate  its  power  to  increase 
its  capital  to  the  directors''). 

The  company  can  in  the  same  way  convert  its  fully  paid  shares  into  "Stock". 
This  does  not  involve  any  very  material  change  in  the  rights  of  the  holders,  the 
change  being  made  for  the  purpose  of  convenience.  After  the  conversion  of  shares 
into  stock  the  register  of  members  shows  the  amount  or  nominal  value  of  stock 
held  by  each  member  instead  of  a  specified  number  of  shares  identified  by  denoting 
numbers,  and  the  stockholders  are  enabled  to  deal  with  their  interests  in  fragments 
or  irregular  amounts  even  involving  shillings  and  pence,  unless  the  articles  contain 
any  restriction  as  to  the  minimum  amount  which  may  be  dealt  with.  In  other  re- 
spects the  rights  of  stockholders  are  practically  the  same  as  those  of  shareholders. 
Thus  a  bequest  by  will  of  shares  in  a  company  will  pass  stock  in  that  company*). 
But  a  power  to  invest  in  shares  does  not  authorise  an  investment  in  stock®).  Shares 
may  also  be  sub-divided  into  a  greater  number  of  shares  of  smaller  amounts.  This 
requires  a  special  resolution^"). 

Share  capital  which  has  not  been  taken  up  and  therefore  remains  unissued 
may  be  cancelled  by  the  company  by  an  ordinary  resolution;  but  any  reduction 
of  the  amount  of  the  issued  capital  of  the  company  is  jealously  guarded  and  can 
only  be  accomplished  by  special  resolution  subject  to  the  sanction  of  the  court i'^). 

The  most  usual  ways  of  reducing  capital  are  by  extinguishing  or  reducing  the 
liabihty  on  shares  which  are  not  fully  paid,  or  by  cancelling  paid  up  capital  which 
has  been  lost  or  is  unrepresented  by  available  assets,  or  by  repaying  capital  which 
is  in  excess  of  the  wants  of  the  company.  A  company  may  also  with  the  sanction 
of  the  court  reduce  its  capital  in  any  other  way,  provided  the  reduction  does  not 
prejudice  its  creditors  and  is  fair  to  the  different  classes  of  shareholders  i^).  What- 
ever be  the  alleged  reasons  for  the  reduction  they  must  be  proved  to  the  satisfaction 
of  the  court  before  the  resolution  will  be  sanctioned  ^^) ;  but  if  there  are  no  creditors 

1)  Be  CyeUsta'  Touring  Club  [1907)  1  Ch.  269. 

2)  Aehbury  v.   Watson  (1885)  28  Ch.  D.  56. 
")  WeUhach  Incandescent  Oo.  [1904]  1  Ch.  87. 

4)  Companies  (Consolidation)  Act,  1908,  Sect.  45. 

*)  United  Provident  Co.  [1910]  2  Ch.  477. 

*)  Companies  (Consolidation)  Act,  1908,  Sect.  41. 

')  Mosely  v.  KoffyfonUin  Mines  [1910]  2  Ch.  382;  [1911]  1  Ch.  73. 

8)  Morrice  v.  Ayhner  (1874)  L.  B.  10  Ch.  148. 

*)  Eve.  J.  Times  Newspaper  1911.    June  15. 
1")  Companies  (Consolidation)  Act,  1908,  S.  41  (2). 
")  Ibid.   Sect.  46. 
12)  Pooh  v.  National  Bank  of  China  [1907]  A.  C.  229. 
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of  the  company,  the  court  may  dispense  with  such  evidence^).  The  reduction  may 
be  effected  by  reducing  one  class  of  shares  more  than  another,  or  even  by  writing 
off  the  whole  of  the  loss  from  one  class  of  shares,  provided  the  scheme  of  reduction 
is  in  the  circumstances  fair  to  aU  classes  of  shareholders  2). 

When  a  company  has  passed  a  resolution  to  reduce  its  capital  the  words  "and 
reduced"  must  be  added  to  its  name  for  such  period  as  the  court  may  fix.  Where 
however  the  proposed  reduction  does  not  involve  the  reduction  of  the  liability  of 
the  shareholders  or  the  return  of  any  capital  to  them,  the  court  may  dispense  with 
the  addition  of  these  words  if  it  thinks  fit,  and  this  is  frequently  done  if  the  company 
is  carrying  on  business  in  foreign  countries  where  the  addition  of  the  words  "and 
reduced"  would  be  likely  to  be  misunderstood  and  damage  the  credit  of  the  com- 
pany S).  The  mere  fact,  however,  that  a  company  is  carrying  on  business  abroad  is 
not  of  itself  necessarily  sufficient  to  induce  the  court  to  dispense  with  the  words 
in  question*). 

If  the  proposed  reduction  of  capital  involves  any  diminution  of  the  HabiUty 
of  members  or  any  repayment  of  capital,  the  creditors  of  the  company  are  entitled 
to  object  to  the  reduction,  and  the  court  wiU  not  confirm  the  reduction  unless  the 
objecting  creditors  are  paid  off  or  their  claims  properly  provided  for^). 

When  the  reduction  has  been  confirmed,  a  minute  showing  the  reduction  is 
registered  with  the  Registrar  and  takes  the  place  of  the  corresponding  part  of  the 
memorandum  of  association  of  the  company^). 

IV.  Articles  of  Association. 

A  company  limited  by  shares  may,  in  addition  to  its  memorandum  of  association, 
register  articles  of  association  signed  by  the  persons  who  signed  the  memorandum. 

The  articles  of  association  contain  regulations  for  the  internal  management 
of  the  company  and  the  conduct  of  its  business.  They  usually  deal  with  the  following 
matters :  —  the  manner  in  which  shares  of  the  company  are  to  be  issued  and  allotted, 
the  issue  of  share  certificates  to  the  members,  provisions  regulating  calls  in  respect 
of  shares  not  fully  paid  and  for  forfeiture  of  the  shares  if  the  calls  are  not  paid,  trans- 
fers of  shares,  increase  and  reduction  of  the  company's  capital,  meetings  of  members, 
the  election,  retirement,  powers  and  proceedings  of  the  directors  or  other  managing 
body  of  the  company,  payment  of  dividends,  the  keeping  and  auditing  of  accounts, 
the  manner  in  which  notices  are  to  be  served  on  the  members  and  special  provis- 
ions appUcable  in  case  of  the  winding  up  of  the  company. 

If  no  articles  are  adopted  a  form  of  articles  set  out  in  the  first  schedule  to  the 
Companies  Act  and  known  as  Table  A  will  apply  to  the  company.  And  even  if  other 
articles  are  adopted  by  the  company  the  provisions  of  Table  A  wiU  apply  in  so  far 
as  it  is  not  excluded  expressly  or  by  implication.  It  is  usual  in  practice  to  exclude 
Table  A  altogether  and  adopt  articles  which  provide  rather  more  detailed  regula- 
tions for  the  management  of  the  company.  Sometimes  however  Table  A  is  adopted 
with  certain  specified  modifications.  This  may  save  expense  in  the  preparation  of 
the  articles,  but  is  most  inconvenient  and  usually  causes  confusion  and  further  ex- 
pense in  the  working  of  the  company. 

The  articles  of  association,  unlike  the  memorandum,  are  freely  alterable  by  the 
company.  And  the  company  cannot  deprive  itself  of  this  power.  The  articles  can 
be  altered  to  any  extent  by  special  resolution,  and  any  alteration  so  made  is  as 
valid  as  if  originally  contained  in  the  articles').  The  whole  character  of  the  internal 
arrangements  of  the  company  and  the  rights  of  its  members  (except  so  far  as  they 
are  fixed  in  the  memorandum)  can  be  altered  in  this  way,  and  individual  shareholders 
may  suffer  considerable  loss  by  the  change  8),  provided  that  the  provisions  of  the 
Act  are  not  infringed  and  that  the  proposed  change  is  made  in  the  interests  of  the 
company  as  a  whole. 

1)  Re  Louiaicma  Co.  [1909]  2  Ch.  552. 

2)  Re  Quebrada  Copper  Co.  (1889)  40  Ch.  D.  363. 
S)  Sumatra  Tobacco  Co.  [1898]  W.  N.  80. 

4)  Re  Undner  &  Co.  [1911]  W.  N.  66. 

°)  Companies  (Consolidation)  Act,  1908,  Sect.  49  and  50. 

9)  Ibid.  Sect.  52. 

7)  Ibid.  Sect.  13. 

8)  Andrews  v.  Gas  Meter  Co.  [1897]  1  Ch.  361. 


SHAEEHOLDERS.  103 

The  power  to  alter  the  articles  is  however  subject  to  the  following  restrictions. 
The  majority  of  shareholders  must  not  perpetrate  a  fraud  on  the  minority  by  passing 
resolutions  which  unfairly  deprive  some  of  the  shareholders  of  their  rights  or  which 
are  passed  in  the  interests  of  other  competing  persons  or  companies  in  which  the 
majority  are  interested.  Such  resolutions  may  be  upset  by  the  dissenting  minority^). 
Again  the  articles  are  controlled  by  the  memorandum  and  cannot  be  so  changed  as 
to  authorise  any  dealings  which  are  not  authorised  by  the  memorandum;  and  a 
company  cannot  by  altering  its  articles  alter  its  contractual  relations  with  per- 
sons outside  the  company^). 

The  articles  taken  in  conjunction  with  the  memorandum  of  association  contain 
the  bargain  which  is  made  between  the  various  shareholders  and  the  company  when 
the  shares  are  issued;  they  bind  the  company  and  the  members  to  the  same  extent 
as  if  they  had  been  signed  and  sealed  by  every  member  and  contained  covenants 
by  all  the  members  to  observe  their  provisions  3). 

The  company  is  not  directly  bound  by  the  articles,  since  the  Act  does  not  refer 
to  any  signature  or  covenants  by  or  on  behalf  of  the  company;  but  the  company 
is  usually  liable  to  the  members  to  observe  the  terms  of  the  articles  by  reason  of 
an  implied  contract  arising  from  the  fact  that  the  company  has  allotted  shares 
on  the  basis  of  the  articles*).  There  is  however  no  such  implied  contract  with 
regard  to  other  persons,  and  consequently  no  person  not  a  member  of  the  company 
can  claim  to  enforce  the  provisions  of  the  articles  against  the  company.  Thus  the 
fact  that  a  certain  person  is  appointed  by  the  articles  to  be  the  solicitor  of  the  com- 
pany wiU  not  give  him  a  right  to  be  employed  as  such^). 

Every  person  who  acquires  shares  by  transfer  is  bound  by  the  memorandum 
and  articles  as  if  he  had  been  an  original  member,  and  every  person  dealing  with 
the  company  is  deemed  to  have  notice  of  their  contents.  A  person  who  is  not  a 
member  of  the  company  is  not  however  bound  to  inquire  nor  is  he  held  to  have 
any  notice  as  to  what  has  taken  place  in  the  internal  management  of  the  company. 
Thus,  if  the  regulations  in  the  memorandum  and  articles  preclude  the  directors  from 
borrowing  money,  a  person  who  lends  money  to  the  company  would  have  no  remedy 
for  the  recovery  of  his  loan;  but  if  the  regulations  provide  that  the  directors  may 
borrow  money  "if  authorised  by  special  resolution",  a  lender  is  entitled  to  assume 
that  the  special  resolution  has  been  duly  passed  8). 

Since  the  memorandum  and  articles  are  registered  with  the  Registrar  of  Com- 
panies they  are  available  for  the  inspection  of  any  member  of  the  public,  and  every 
member  of  the  company  is  entitled  to  require  a  copy  of  them  on  payment  of  a  sum 
not  exceeding  one  shilling'). 

V.  Shareholders. 

In  the  case  of  a  company  limited  by  shares  the  terms  "shareholder"  and 
"member"  are  practically  synonymous.  The  only  exception,  which  however  makes 
very  little  practical  difference,  occurs  when  fuUy  paid  shares  have  been  converted 
into  stock  8). 

The  persons  who  subscribe  the  memorandum  of  the  company  thereby  become 
members  and  are  deemed  to  be  the  holders  of  the  number  of  shares  set  opposite 
their  names  in  the  memorandum,  and  their  names  should  be  entered  on  the  register 
of  members  immediately  upon  registration  of  the  company®).  Any  other  person 
becomes  a  member  by  agreeing  to  become  a  member  (that  is,  in  the  case  of  a  com- 
pany limited  by  shares,  by  agreeing  to  take  shares)  and  by  his  name  being  entered 
on  the  register  of  members. 

The  register  of  members  can  if  necessary  be  rectified;  but  untU  rectification 
the  entry  of  the  name  of  any  person  is  the  test  of  his  membership^")  (except  in  the 

1)  Menier  and  Boopers'JFelegraph  Works  (1874),  L.  R.  9  Ch.  350. 

2)  British  Equitable  Co.  v.  Bailey  [1906]  A.  C.  35. 
8)  Companies  (Consolidation)  Act,  1908,  Sect.  14. 
*)  New  British-Iron  Co.  [1898]  1  Ch.  324. 

6)  Eley  V.  Positive  Co.,  (1876)  1  Ex.  D.  88. 
8)  Royal  British  Bank  v.  Turguand  (1856)  6  E.  &  B.  327. 
'7)  Companies  (Consolidation)  Act,  1908,  Sect.  18. 
8)  As  to  which  see  ante. 
B)  Companies  (Consolidation)  Act,  Sect.  24. 
i«)  Ibid.  Sect.  33. 
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case  of  the  subscribers  of  the  memorandum,  for  they  become  members  indepen- 
dently of  the  entry  of  their  names  on  the  register),  and  even  if  he  in  fact  holds  the 
shares  as  agent  or  trustee  for  other  persons  or  as  the  representative  of  a  deceased 
member  this  fact  will  not  appear  on  the  register  i),  and  the  company  will  as  a  rule 
be  entitled  to  treat  the  registered  holder  as  the  member  for  all  purposes  and  will 
not  be  bound  to  take  notice  of  any  trust  or  agency  affecting  the  shares.  As  between 
the  registered  holder  and  the  person  for  whom  he  holds  in  trust,  the  trust  can  be 
enforced  and  the  beneficiary  is  boimd  to  indemnify  the  trustee  against  any  loss 
or  liability  he  may  incur  by  reason  of  holding  the  shares,  and  this  indemnity  is  not 
limited  in  extent  to  the  value  of  the  shares  held  in  trust^). 

If  the  registered  member  be  dead,  his  representatives  when  properly  con- 
stituted can  transfer  his  shares  as  if  they  were  themselves  members  ^).  They  do  not 
become  members  unless  they  apply  to  be  put  on  the  register,  and  consequently  do 
not  incur  any  personal  liability.  The  estate  of  the  deceased  member  remains  liable 
for  any  calls  that  may  be  made  in  respect  of  the  shares. 

If  the  representatives  get  themselves  registered  as  members,  they  become  per- 
sonally liable  for  calls  and  other  liabilities  attached  to  the  shares,  but  can  claim  to 
be  indemnified  out  of  the  deceased's  estate  so  far  as  that  estate  is  sufficient  for  the 
purpose. 

If  the  company  serves  any  notice  on  a  deceased  member  at  his  registered  address 
the  notice  is  good,  if  the  company  has  no  knowledge  of  his  death.  But  if  the  company 
has  knowledge  of  the  death,  the  notice  should  be  given  to  the  executors*). 

The  register  can  be  rectified  by  an  order  of  the  court  if  a  person  who  is  not  or 
ought  not  to  be  a  member  is  wrongly  entered  on  the  register.  If  for  instance  a  person 
has  been  induced  to  take  shares  by  fraud,  or  if  registration  is  omitted  or  delayed 
in  case  of  a  person  who  ought  to  be  entered  on  the  register  S),  the  person  aggrieved 
may  apply  to  the  court  for  rectification  of  the  register. 

The  register  wUl  show  the  names  and  addresses  of  the  members  and  the  number 
of  shares  held  by  each^)  and  the  amount  paid  up  on  the  shares.  It  must  be  kept 
at  the  registered  office''),  and  (subject  to  reasonable  restrictions  and  a  right  to  close 
the  register  for  not  more  than  30  days  in  every  year^))  must  be  open  for  the  inspec- 
tion of  members  free  and  of  the  pubUc  on  payment  of  not  more  than  one  shilling. 
This  enables  any  person  by  making  the  necessary  inspection  of  the  company's 
register  to  obtain  information  which  is  often  of  great  use  as  to  the  composition  of 
the  company's  membership.  A  supplementary  share  register  may  be  kept  in  any 
colony  8). 

One  company  can  hold  shares  in  and  thus  become  a  member  of  another  com- 
pany, if  it  is  authorised  so  to  do  by  its  memorandum  of  association,  and  may  in  that 
case  authorise  one  of  its  officers  to  attend  meetings  and  vote  on  its  behalf.  But 
a  company  cannot  le  a  member  of  itseK^'^). 

If  an  infant  takes  shares  in  a  company,  he  may  repudiate  his  membership  within 
a  reasonable  time  after  reaching  21,  provided  he  has  received  no  dividends  and  taken 
no  other  benefit  by  reason  of  his  holding  the  shares^i). 

An  individual  shareholder  is  not  entitled  to  sue  the  directors  or  any  other  per- 
son in  respect  of  a  wrong  done  to  the  company  ^2).  His  proper  course  is  to  requisition 
a  general  meeting  of  the  company  and,  if  he  can  obtain  the  support  of  a  majority 
of  the  persons  voting  at  the  meeting,  the  action  can  then  be  commenced  in  the  name 
of  the  company.  If  however  the  majority  of  the  members  are  themselves  taking 
part  in  the  wrongful  act  and  the  act  is  ultra  vires,  a  member  of  the  dissentient 
minority  can  bring  an  action  in  his  own  name  to  restrain  the  directors  from  doing 

1)  Ibid.  Sect.  27. 

2)  Hardoon  v.  BeUUoa  [1901]  A.  C.  118. 

3)  Companies  (Consolidation)  Act,  Sect.  29. 

*)  James  v.  Buena  Ventura  Syndicate  Ld.  [1896]  1  Ch.  456. 

^)  Companies  (Consolidation)  Act,  Sect.  32. 

«)  Ibid.  Sect.  25. 

7)  Ibid.  Sect.  30. 

8)  Ibid.  Sect.  31. 

»)  Ibid.  Sect.  34—36. 

10)  Trevor  v.   WhitwoHh  (1887)  12  App.  Cas  409. 

11)  Hamilton  v.  Vatiglum  Sherrin  Co.  [1894]  3  Ch.  589. 

12)  Burland  v.  Earle  [1902]  A.  C.  83. 
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the  act  in  question.  If  the  company  or  the  directors  deprive  him  of  any  of  his  rights 
as  a  member  of  the  company,  he  can  sue  the  coflipany  in  his  own  name,  and  if  he 
chooses,  may  add  the  directors  as  defendants. 

A  shareholder  who  has  participated  in  any  wrongful  acts  cannot  sue  the  direc- 
tors for  damages  in  respect  of  them :  but  he  can  apply  for  an  injunction  to  restrain 
a  repetition  or  continuance  of  the  wrongful  acts  ^  they  are  ultra  vires  i). 

VI.  Share  Capital. 

The  whole  of  the  capital  of  every  company  limited  by  shares  is  divided  into 
shares,  which  may  be  of  equal  or  unequal  amounts,  and  each  share  carries  a  right 
to  participate  to  a  certain  fixed  extent  in  the  profits  of  the  company  and  in  its  capital 
assets  in  case  it  be  wound  up. 

Each  share  is  not  any  particular  portion  of  the  actual  property  owned  by  the 
company;  the  property  belongs  to  the  company  as  a  separate  individual  and  the 
share  is  an  incorporeal  right,  which  confers  on  its  owner  such  rights  as  the  rules  of 
the  company  give  him  as  one  of  its  members  to  join  in  the  control  of  that  property 
but  no  claim  to  a  share  of  the  property  itself,  except  in  the  one  case  of  the  winding 
up  of  the  company. 

Consequently,  though  the  company  may  own  a  considerable  quantity  of  free- 
hold land,  which  according  to  the  terminology  of  English  law  is  "real"  property 
and  is  governed  by  special  rules  of  inheritance  and  possesses  other  attributes  which 
in  most  other  codes  of  law  are  associated  with  the  term  "immovable",  yet  the  shares 
in  such  a  company  are  "personal"  property  and  are  consequently  subject  to  the  rules 
of  succession  and  ownership  which  apply  to  movables  2). 

The  shares  are  deemed  to  be  locally  situate  where  the  company  has  its  head 
office  3). 

Shares  can  be  transferred,  and  unless  the  articles  provide  otherwise,  the  consent 
of  the  other  members  or  of  the  board  of  directors  is  not  required. 

The  form  of  transfer  is  governed  by  the  articles,  which  usually  provide  that 
the  transfer  shall  be  in  writing  and  signed  both  by  the  transferor  and  the  trans- 
feree ;  but  in  case  no  form  is  provided  by  the  articles  a  transfer  in  writing  signed  by 
the  transferor  is  all  that  is  required*).  In  either  case  the  transfer  is  completed  by 
the  entry  of  the  name  of  the  transferee  in  the  register  of  members^).  If  the  regist- 
ration is  improperly  delayed  by  the  company,  the  transferee  may  on  applying  to 
the  court  be  given  the  same  rights  as  he  would  have  had  if  the  transfer  had  been 
duly  registered^). 

"  Each  share  is  identified  by  its  appropriate  number,  which  is  entered  in  the  re- 
gister, and  each  holder  is  entitled  to  demand  a  certificate  showing  the  denoting  num- 
bers of  the  shares  held  by  him  and  usually  stating  how  much  has  been  paid  up  on 
the  shares. 

The  company  is  bound  to  have  the  certificates  ready  for  delivery  within  two 
months  after  any  allotment  or  transfer  of  shares''). 

The  certificate  is  usually  under  the  seal  of  the  company,  and  in  that  case  is 
'prima  facie  evidence  of  the  title 8)  of  the  holder  to  the  shares  comprised  in  it." It 
also  binds  the  company  in  favour  of  the  holder  of  the  certificate  by  way  of  admission 
or  estoppel  to  the  truth  of  the  statements  contained  in  it;  but  only  so  far  as  the 
company  is  under  any  duty  towards  the  person  who  reUes  on  those  statements. 
Consequently  the  company  cannot  be  made  liable  in  respect  of  such  statements  by 
a  person  who  is  not  a  member  of  the  company,  even  though  he  deals  with  the  share- 
holder on  the  faith  of  the  statements  in  the  certificate  8). 

When  a  shareholder  agrees  to  sell  part  only  of  the  shares  comprised  in  his 
certificate,  it  is  customary  for  the  company  to  certify  the  transfer,  that  is,  to  insert 
a  note  in  the  margin  of  the  transfer  to  the  effect  that  a  certificate  for  the  total 

1)  Mosely  v.  KoffyfonUin  Mines  [1911]  1  Ch.  73. 

2)  Companies  (Consolidation)  Act,  Sect.  22. 

»)  Att-Gen.  v.  Higgina  (1857)  2  H.  &  N.  339  at  p.  351. 

*)  Judicature  Act  1873  (36  &  37  Vic.  o.  66)  Sect.  25  (6). 

B)  Companies  (Consolidation)  Act,  Sect.  28. 

8)  Sussex  Brick  Co.  [1904]  1  Ch.  598. 

')  Companies  (Consolidation)  Act,  Sect.  92. 

8)  Ibid.  Sect.  23. 

»)  Bainford  v.  James  Keith  Ld.  [1905]  1.  Ch.  296. 
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number  of  shares  has  been  lodged  with  the  company.  This  is  accepted  on  the  Stock 
Exchange  as  evidence  that  the  shares  will  be  delivered;  but  it  imposes  no  liabihty 
on  the  company  1),  and  the  company  is  not  in  any  way  estopped  by  the  statement 
so  indorsed  on  the  transfer  and  is  not  liable  if  registration  of  the  transfer  is  after- 
wards refused,  even  though  the  statement  was  due  to  carelessness  on  the  part  of 
the  secretary  or  the  officers  of  the  company. 

A  transfer  carries  with  it  the  right  to  aU  dividends  declared  in  respect  of  the 
shares  after  the  date  of  the  agreement  for  sale  unless  otherwise  agreed,  and  the 
transferee  becomes  liable  to  pay  all  subsequent  calls  and  to  indemnify  the  trans- 
feror against  them. 

A  forged  transfer  has  no  effect  at  all,  and  if  the  supposed  transferee  is  registered 
as  holder  of  the  shares  the  original  holder  can  have  the  register  rectified.  The  com- 
pany may,  however,  be  rendered  liable  to  the  person  to  whom  the  new  certificate  has 
been  issued  or  his  transferees  under  the  doctrine  of  estoppel. 

Shares  may  be  mortgaged.  This  is  usually  effected  by  depositing  the  share 
certificate  with  the  lender,  and  the  deposit  is  sometimes  accompanied  by  a  transfer 
of  the  shares  executed  by  the  shareholder  with  the  name  of  the  transferee  left  in 
blank  to  be  filled  in  by  the  lender  in  case  he  wishes  to  enforce  his  security.  The  lender 
may  also  sell  the  shares  after  giving  reasonable  notice  to  the  borrower 2). 

In  order  to  render  such  a  mortgage  indefeasible  the  lender  should  give  notice  to 
the  company  of  a  claim  on  the  shares  supported  by  affidavit  under  Order  46,  rules 
2,  4  of  the  Rules  of  the  Supreme  Court.  If  this  is  done,  the  company  cannot  register 
any  transfer  of  the  shares  by  the  borrower  without  giving  notice  to  the  lender,  thus 
giving  him  an  opportimity  to  apply  to  the  coxirt  for  an  injunction  to  restrain  the 
threatened  transfer.  If  this  is  not  done,  the  borrower  if  he  is  fraudulent,  can  as  a 
rule  easily  obtain  a  new  certificate  from  the  company  by  alleging  that  his  original 
certificate  has  been  lost  or  destroyed.  If  he  then  transfers  his  shares  to  a  bona  fide 
purchaser  who  thereupon  registers  his  transfer,  the  original  lender  may  lose  aU  rights 
over  the  shares  and,  since  the  company  has  not  issued  any  certificate  to  him,  will 
have  no  remedy  against  the  company,  even  if  the  certificate  which  was  issued  to 
the  borrower  and  deposited  with  the  lender  states  that  no  transfer  will  be  registered 
without  the  production  of  the  certificate  3). 

The  deposit  is  sometimes  accompanied  by  a  written  mortgage  or  charge  over 
the  shares:  but  this  does  not  render  the  security  any  more  perfect:  it  only  serves 
to  define  the  rights  as  between  the  borrower  and  the  lender. 

A  company  may  issue  to  the  members,  in  lieu  of  certificates,  share  warrants*), 
which  may  entitle  the  bearer  of  the  warrant  to  be  considered  as  a  member  in  re- 
spect of  the  shares  specified  in  the  warrant. 

The  shares  may  then  be  transferred  by  mere  delivery  of  the  warrant,  the  name 
of  the  holder  of  the  shares  being  struck  out  from  the  register  of  members  as  from 
the  date  when  the  warrant  is  issued,  and  the  issue  of  the  warrant  being  entered 
in  the  register.  Share  warrants  can  only  be  issued  in  respect  of  fully  paid  shares 
or  stock,  and  the  bearer  can  at  any  time  insist  upon  being  entered  on  the  register 
as  a  registered  holder  of  the  shares  provided  he  surrenders  the  warrant  to  the  com- 
pany. Where  share  warrants  are  issued,  dividends  are  usually  claimed  and  paid  by 
means  of  coupons,  and  the  holders  are  usually  only  entitled  to  vote  at  meetings 
of  the  company  after  they  have  proved  their  membership  by  depositing  their  share 
warrants  with  the  company  a  few  days  before  the  meeting,  or  by  any  other  suffi- 
cient means  of  proof  which  the  company  is  prepared  to  accept. 

The  share  capital  of  a  company  may  be  divided  into  different  classes  of  shares, 
such  as  preference  shares,  ordinary  shares  and  deferred  shares.  The  holders  of  pre- 
ference shares  are  usually  entitled  to  payment  of  a  fixed  dividend  before  any  dividend 
is  payable  on  the  ordinary  shares.  If  no  provision  to  the  contrary  is  contained 
in  the  articles,  any  deficiency  in  the  fixed  dividend  in  one  year  must  be  made  good 
out  of  the  profits  of  subsequent  years  before  the  ordinary  shareholders  get  any  divi- 
dends S).  The  preference  shares  are  then  said  to  be  cumulative.  The  articles  may 
however  provide  that  the  shares  shall  be  "non-cumulative",  that  is  that  the  divi- 

1)  Oeorge  WUtechurch  Id.  v.  Cavanagh  [1902]  A.  C.  117. 

2)  Shibba  v.  Slater  [1910]  1  Ch.  p.  632. 

»)  Bainford  v.  James  Keith  Ld.  [1905]  1  C!h.  296. 
*)  Companies  (Consolidation)  Act,  Sect.  37. 
fi)  Foster  v.  Coles  [1906]  W.  N.  107. 
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dends  of  each  year  shall  be  divided  without  reference  to  deficiencies  in  previous 
years  1).  Deferred  shares  as  a  rule  do  not  carry  any  dividends  imless  dividends 
exceeding  a  fixed  rate  (say  10  per  cent)  have  been  paid  on  the  ordinary  shares  and 
then  they  are  entitled  to  a  certain  proportion  of  the  profits. 

When  the  assets  of  the  company  are  distributed  for  the  purposes  of  winding 
up,  all  classes  of  shares  rank  pari  passu  and  the  capital  subscribed  is  paid  up  in  such 
a  manner  that  all  shareholders  share  in  equal  proportions  the  loss  or  gain  as  the  case 
may  be^).  The  articles  however  frequently  provide  that  the  preference  shares  shall 
have  a  priority  as  to  capital  in  a  winding  up,  or  that  the  "surplus  assets",  that  is 
the  assets  which  remain  after  payment  of  all  debts  and  repayment  of  all  the  capital 
paid  up  on  aU  the  shares  3)  shall  be  divided  in  imequal  proportions  among  the  different 
classes  of  shares.  Thus  the  promoters  of  a  company  often  reserve  to  themselves 
deferred  shares  of  one  shilling  each  while  dividing  the  bulk  of  the  capital  into  a 
similar  number  of  £1  shares  and  then  provide  that  the  surplus  assets  shall  be  divided 
into  two  equal  portions,  one  to  be  divided  among  the  holders  of  the  deferred  shares 
and  the  other  among  the  holders  of  the  rest  of  the  shares. 

A  company  can  turn  any  part  of  its  capital  which  has  not  been  called  up  into 
reserve  capital,  by  passing  a  special  resolution  that  such  capital  shall  not  be  called 
up  except  in  the  case  of  a  winding-up*).  Reserve  capital  created  in  this  way  cannot 
be  charged  or  dealt  with  by  the  company  s),  and  is  not  taken  into  consideration  when 
the  question  of  the  solvency  or  insolvency  of  the  company  has  to  be  determined 
for  the  purposes  of  a  winding-up  petition 8). 

VII.  Calls. 

A  company  is  not  bound  to  allot  at  once  the  whole  of  the  share  capital  which 
is  fixed  as  its  nominal  capital  by  the  memorandum :  in  other  words  the  issued  capital 
may  be  less  than  the  nominal  capital.  Again  the  company  is  not  bound  to  call 
upon  the  members  to  pay  at  once  the  whole  nominal  value  of  their  shares.  Thus  the 
paid  up  capital  may  be  less  than  the  issued  capital. 

Where  the  whole  of  the  amount  due  on  any  share  has  not  been  paid  up,  the  com- 
pany may  at  any  time  make  a  caU  on  the  member  for  the  whole  or  any  part  of  the 
amount  so  due,  subject  only  to  the  provisions  of  the  articles  as  to  the  time  and 
mode  of  making  the  call.  Thus,  if  the  articles  provide  that  not  more  than  a  certain 
percentage  of  the  nominal  value  of  the  share  shall  be  called  up  at  one  time  and  that 
no  call  shall  be  made  within  a  fixed  time  after  a  previous  call,  the  directors  cannot 
make  calls  which  would  infringe  these  restrictions.  Such  restrictions,  however, 
cease  to  be  binding  if  the  company  is  wound  up'). 

The  articles  may  provide  that  some  members  shall  be  liable  to  calls  larger 
in  amount  or  earlier  in  date  than  other  members^).  The  directors  however  must 
exercise  their  power  of  making  calls  in  a  fair  manner  and  not  so  as  to  benefit 
themselves  at  the  expense  of  the  other  members 8). 

The  company  may  also  receive  from  the  holder  of  any  share  not  fully  paid 
the  whole  or  any  part  of  the  amount  stiQ  unpaid  without  making  calls  on  the  other 
members,  and  the  amount  so  paid  in  advance  may  either  carry  interest  at  an  agreed 
rate  or  dividends  in  the  same  proportion  as  the  other  paid  up  capital  i'').  This  power 
must  also  be  exercised  fairly  and  for  the  benefit  of  the  company  as  a  whole;  conse- 
quently, directors  were  held  to  have  acted  illegally  who  paid  up  in  advance  of  calls 
the  amount  due  from  themselves  in  respect  of  their  shares  for  the  purpose  of  pro- 
viding a  fund  out  of  which  they  paid  themselves  their  remuneration  for  the  year 
as  directors,  the  company  having  made  no  profits  out  of  which  such  remuneration 
could  be  paid  11). 

^)lStaples  V.  EaaUman  Photo  Co.  [1896]  2  Ch.  303. 

2)  Welton  V.  Saffery  [1897]  A.  C.  299. 

»)  Be  Bamel  Syndicate  Ld.  [1911]  1  Ch.  749. 

*)  Companies  (Consolidation)  Act,  Sect.  69. 

6)  BarOett  v.  Mayfair  Property  Oo.  [1898]  2  Ch.  28. 

8)  Bristol  Joint  Stock  Bank  (1890)  44  Ch.  D.  703. 

')  Fowler  v.  Broad's  NighiUght  Oo.  [1893]  1  Ch.  724. 

8)  Companies  (Consolidation)  Act,  Sect.  39. 

»)  Alexander  v.  AtUomatio  Telephone  Oo.  Ld.  [1900]  2  Ch.  56. 
10)  Companies  (ConsoUdation)  Act,  Sect.  39  (2)  and  (3). 
")  Syke's  Case  (1872)  L.  R.  13  Eq.  256. 
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The  articles  usually  provide  that  if  a  member  fails  to  pay  the  calls  on  his  shares 
within  a  specified  time,  his  shares  may  be  forfeited. 

This  provision  is  valid,  although  the  forfeiture  may  effect  a  reduction  of  the 
amount  of  the  issued  capital;  and  the  courts  will  not  relieve  a  shareholder  against 
a  forfeiture  so  incurred  unless  there  has  been  some  irregularity  in  the  proceedings. 
The  forfeited  shares  cannot  be  cancelled  without  leave  of  the  court;  but  they  may 
be  sold  by  the  company. 

The  forfeiture  must  only  be  declared  bona  fide  for  the  benefit  of  the  company 
when  the  amount  of  the  calls  cannot  otherwise  be  obtained,  and  directors  must  not 
forfeit  the  shares  of  their  friends  in  order  to  relieve  them  from  liability  for  calls. 
Such  a  forfeiture  would  be  void. 

The  articles  usually  also  provide  that  the  company  shall  have  a  lien  or  charge 
over  the  shares  of  a  member  for  debts  due  from  him  to  the  company,  and  that  the 
company  may  enforce  the  lien  by  sale  of  the  shares. 

The  articles  also  as  a  rule  give  power  to  the  directors  to  accept  a  surrender  of 
shares.  This  may  be  done  in  any  case  where  a  forfeiture  could  be  enforced,  in  order 
to  avoid  going  through  the  necessary  formalities;  but  it  cannot  be  done  for  the  pur- 
pose of  relieving  a  friendly  shareholder  from  hability  in  respect  of  his  shares,  and 
it  cannot  be  done  even  for  the  benefit  of  the  company  in  cases  where  it  would  in- 
volve a  reduction  of  capital  unless  the  leave  of  the  court  is  obtained i).  Thus  a 
surrender  of  even  fully  paid  shares  by  way  of  gift  to  the  company  is  only  valid  if 
the  shares  are  held  by  the  company  as  unissued  or  are  re-issued  2).  They  cannot 
be  cancelled  without  leave  of  the  court. 

VIII.  The  Registered  Office. 

A  company  must  have  a  registered  office  and  must  give  notice  to  the  Registrar 
of  the  situation  of  the  office,  and  if  the  situation  is  changed,  notice  of  the  change 
must  be  given  to  the  Registrar  3).  So  far  as  a  company  can  be  said  to  reside  any- 
where, it  is  taken  to  be  resident  in  the  place  where  its  registered  office  is,  conse- 
quently the  situation  of  the  registered  office  fixes  the  domicile  of  the  company. 

All  notices,  writs  or  other  process  may  be  served  on  the  company  at  its  registered 
office.  Thus,  any  person  wishing  to  serve  a  notice  on  the  company  can  do  so  effec- 
tively by  ascertaining  from  the  Registrar  the  situation  of  the  registered  office  and 
by  serving  the  company  there.  It  is  not  in  every  case  necessary  to  serve  the  com- 
pany at  its  registered  office ;  for  it  may  be  that  the  company  has  no  registered  office 
or  has  left  it*),  or  has  invited  persons  to  serve  notices  in  some  other  way^),  and  in 
these  and  similar  cases  service  can  he  made  in  any  manner  which  is  really  effectual, 
as  for  instance  by  serving  the  secretary  or  manager. 

IX.  Publication  of  Name. 

Every  limited  company  must  affix  its  name  in  an  easily  legible  manner  to  the 
outside  of  every  office  or  place  where  it  carries  on  business  6),  and  must  engrave  its 
name  on  its  seal,  and  must  mention  its  name  legibly  on  aU  notices,  advertisements 
and  other  official  publications  of  the  company. 

The  name,  as  we  have  seen,  must  conclude  with  the  word  "limited"  and  pre- 
sumably the  full  name  must  always  be  stated.  In  practice,  particularly  in  adver- 
tisements, the  name  is  frequently  stated  in  a  shortened  and  more  popular  form. 
This  practice  however  is  dangerous,  as  it  exposes  all  the  officers  of  the  company 
who  are  responsible  for  it  to  liability  by  way  of  fine  and  also  renders  such  officers 
personally  liable  on  all  bills  of  exchange  or  other  documents  involving  a  hability, 
if  the  liability  is  not  met  by  the  company''). 

X.  Meetings. 

A  newly  formed  company  must  hold  a  general  meeting  of  its  members,  called 
a  statutory  meeting,  not  less  than  one  month  and  not  more  than  three  months  from 

1)  Bellerby  v.  Bowland  Ld.  [1902]  2  Ch.  14. 

2)  Denver  Hotel  Co.  [1893]  1  Ch.  495. 

^)  Companies  (Consolidation)  Act,    Sect.  62. 

*)  Fortune  Copper  Mining  Co.  (1870)  L.  B.  10  Eq.  390. 

5)  Brmiley  v.  Rhodesia  Consolidated  Ld.  [1910]  2  Ch.  95. 

")  Companies  (Consolidation)  Act,  Sect.  63. 

')  Ibid.  Sect.  63  (2)  and  (3). 
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the  date  at  which  the  company  becomes  entitled  to  commence  business  i).  Seven 
days  before  the  meeting  the  directors  must  send  to  all  the  members  a  report  as  to 
the  general  position  of  the  company. 

The  report  must  show  the  number  of  shares  allotted,  the  extent  to  which  they 
have  been  paid  up  and  the  consideration  for  which  they  have  been  allotted,  and 
the  cash  received  on  allotment ;  the  report  must  also  contain  an  abstract  of  receipts 
and  payments,  particulars  of  the  balances  remaining  in  hand,  an  account  or  esti- 
mate of  the  preliminary  expenses,  and  the  names  and  addresses  of  the  directors 
auditors,  managers  and  secretary.  No  contract  mentioned  in  the  prospectus  can 
be  altered  without  the  consent  of  this  statutory  meeting  2)  and  consequently  the 
report  must  also  show  particulars  of  any  contract  which  it  is  proposed  to  modify  and 
of  the  proposed  modification. 

The  report  is  certified  by  the  auditors  and  filed  with  the  Registrar,  and  a  list 
of  the  members,  showing  the  shares  held  by  them,  must  he  produced  at  the  meeting. 
These  provisions  ensure  that  the  members  of  the  company  shall  have  an  early 
opportunity  of  ascertaining  most  of  the  material  facts  concerning  the  financial 
situation  of  the  company  and  they  are  entitled  at  the  meeting  to  discuss  and  move 
resolutions  in  respect  of  anything  relating  to  the  formation  of  the  company.  The 
holding  of  the  statutory  meeting  can  be  enforced  by  means  of  a  petition  to  wind  up 
the  company. 

After  the  formation  of  the  company  an  ordinary  general  meeting  must  be  held 
at  least  once  in  every  calendar  year  not  more  than  15  months  after  the  last  preceding 
general  meeting  3).  If  this  is  not  done,  the  company  and  its  officers  become  Uable 
to  penalties  and  any  member  can  apply  to  the  court  to  call  or  direct  the  calling 
of  a  general  meeting. 

In  addition  to  the  ordinary  annual  meeting,  extraordinary  meetings  may  be 
called*)  at  any  time  by  the  directors,  and  it  a  siifficient  number  of  members  desire 
to  caU  a  meeting  they  may  do  so  by  a  requisition  addressed  to  the  directors.  The 
holders  of  one  tenth  of  the  issued  capital  of  the  company  on  which  all  calls  and 
other  sums  have  been  paid  have  a  statutory  right  to  requisition  a  meeting  and  the 
articles  frequently  provide  that  a  smaller  number  of  members  shall  be  entitled  to  ■ 
requisition  a  meeting.  On  the  receipt  of  such  a  requisition  the  directors  are  bound 
to  call  a  general  meeting  within  21  days,  and  in  default  the  requisitionists  may 
themselves  convene  a  meeting.  The  requisition  must  state  the  objects  for  which 
the  meeting  is  to  be  called. 

Every  member  is  entitled  to  notice  of  a  general  meeting  unless  the  articles 
provide  otherwise.  The  notice  should  specify  the  general  nature  of  the  business 
to  be  transacted  but  need  not  set  it  out  in  detail,  provided  the  members  have  fair 
notice  of  the  substance  of  the  proposed  transactions^).  The  length  of  notice  and 
the  voting  rights  of  each  member  are  usually  fixed  by  the  articles. 

Minutes  of  aU  meetings  must  be  kept  in  books  and  any  minute  signed  by  the 
chairman  of  a  meeting,  or  of  the  next  meeting,  is  evidence  of  the  proceedings.  Where 
minutes  have  been  so  signed  the  meeting  is  prima  facie  taken  to  have  been  duly 
convened  and  held^). 

A  company  may  be  a  member  of  another  company,  and,  if  so,  can  appoint  a  re- 
presentative to  attend  meetings  and  vote  on  its  behalf^).  In  other  cases  a  member 
who  wishes  to  take  part  in  the  meeting  must  as  a  rule  either  attend  personally  or 
appoint  as  his  proxy  another  member  of  the  company  to  vote  on  his  behalf.  A 
member  who  is  going  abroad  or  is  residing  in  a  foreign  country  should  as  a  rule  give  a 
power  of  attorney  to  some  person  in  England  to  vote  or  appoint  proxies  for  him. 
The  dates  of  the  particular  meetings  at  which  he  is  to  vote  and  the  manner  in  which 
he  is  to  do  so  can  then  be  arranged  on  short  notice  by  telegram  or  cable  8). 

The  articles  usually  fix  the  number  of  members  who  shaU  form  a  quorum  for 
a  general  meeting.  If  no  number  is  fixed  two  members  are  sufficient.  It  is  doubtful 

1)  Ibid.  Sect.  65. 

2)  Ibid.  Sect.  83. 

3)  Ibid.  Sect.  64. 
*)  Ibid.  Sect.  66. 

6)  Young  v.  South  African  Syndicate  Ld.  [1896]  2  Ch.  268. 

^)  Companies  (Consolidation)  Act,  Sect.  71. 

')  Ibid.  Sect.  68. 

8)  Sadgrove  v.  Bryden  [1907]  1  Ch.  318. 
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whether  a  member  can  be  counted  in  a  quorum  if  he  is  not  entitled  to  vote  at  the 
meeting. 

One  person  cannot  as  a  rule  constitute  a  meeting :  but  if  all  the  shares  of  a  parti- 
cular class  are  held  by  one  person,  he  can  exercise  some  of  the  powers  of  a  meeting 
of  that  class  1). 

AQ  the  powers  of  a  company  which  are  not  required  by  the  Companies  Act 
or  by  the  articles  of  the  company  to  be  exercised  in  any  special  manner  and  which 
are  not  delegated  to  the  directors,  can  be  exercised  by  an  ordinary  resolution  passed 
by  a  simple  majority  of  the  members  entitled  to  vote  who  are  present  at  a  general 
meeting  of  the  company.  Certain  matters  are  however  required  to  be  done  by  an 
extraordinary  resolution,  e.  g.  a  winding  up  of  the  company  on  the  ground  that 
its  liabilities  prevent  it  from  continuing  its  business,  or  (sometimes)  the  removal 
of  a  director  from  office.  Certain  other  matters  can  only  be  effected  by  a  special 
resolution,  e.  g.  an  alteration  of  the  articles  or  a  winding  up  of  the  company  for 
reasons  other  than  the  inability  to  pay  its  debts  or  the  completion  of  the  time  or 
purpose  for  which  it  was  constituted. 

An  extraordinary  resolution^)  is  one  which  is  passed  by  a  majority  of  not  less 
than  three  fourths  of  such  members  entitled  to  vote  as  are  present  in  person  or  by 
proxy  (where  proxies  are  allowed)  at  a  general  meeting.  Notice  of  the  meeting  must 
have  been  given  specifying  the  iatention  to  propose  the  resolution  as  an  extraordinary 
resolution. 

A  special  resolution  must  be  passed  in  the  manner  reqiiired  for  passing  an 
extraordinary  resolution  and  must  be  confirmed  by  a  simple  majority  of  members 
present  and  entitled  to  vote  at  a  subsequent  meeting,  held  after  an  interval  of  not 
less  than  fourteen  clear  days  and  not  more  than  one  month  from  the  date  of  the 
first  meeting. 

Votes  are  given  at  meetings  in  the  first  place  by  show  of  hands.  In  this  case 
each  member  actually  present  and  entitled  to  vote  has  one  vote  and  votes  given 
by  proxy  caimot  be  counted. 

Usually,  however,  the  articles  provide  that  a  certain  minimum  number  of  mem- 
bers shaU  be  entitled  to  demand  a  poll.  In  this  case  votes  can  as  a  rule  be  given  by 
proxy  and  the  members  are  entitled  to  one  vote  for  every  share  held  by  them  unless 
the  articles  provide  for  some  other  arrangement  of  the  voting  power. 

At  a  meeting  where  an  extraordinary  or  special  resolution  is  to  be  passed  three 
persons  entitled  to  vote  are  entitled  by  the  Companies  Act  to  demand  a  poU^)  and 
the  articles  cannot  destroy  this  right,  but  may  extend  the  number  of  persons  required 
to  demand  a  poll  to  five. 

Copies  of  special  resolutions  and  extraordinary  resolutions  must  be  sent  to  the 
Registrar  to  be  recorded*),  and  special  resolutions  when  passed  become  part  of  the 
articles  and  should  be  annexed  to  every  copy  of  the  articles  published  after  the 
confirmation  of  the  resolution. 

Where  a  resolution  has  been  put  forward  as  an  extraordinary  or  special  reso- 
lution the  declaration  of  the  chairman  of  the  meeting  that  it  has  been  passed  by 
the  required  majority  is  conclusive,  and  there  is  no  necessity  to  prove  the  number 
of  members  who  voted  for  or  against  it^);  and  even  if  it  can  afterwards  be  proved 
that  the  number  of  members  who  voted  for  the  resolution  was  insufficient,  the 
chairman's  declaration  is  stiU  conclusive  in  its  favour^).  But  this  is  subject  to  the 
qualification  that  if  the  chairman's  declaration  shows  on  the  face  of  it  that  the  reso- 
lution was  not  properly  passed  the  resolution  wiU  not  be  vaHd.  Thus,  where  the 
chairman  declared  that  a  resolution  had  been  carried  against  the  vote  of  the  majority 
on  a  show  of  hands  by  counting  a  large  number  of  votes  which  had  been  given  by  proxy 
and  which  ought  not  to  have  been  counted  on  a  vote  by  show  of  hands,  the  reso- 
lurionwas  held  to  be  void''),  and  in  any  case  if  the  chairman's  declaration  can  be 
proved  to  have  been  fraudulent  the  resolution  will  be  invalid. 

1)  East  V.  Bennett  [1911]  1  Ch.  163. 

2)  Companies  (Consolidation)  Act,    Sect.  69. 
8)  Ibid.  Sect.  69  (4). 

*)  Ibid.  Sect.  70. 

6)  Ibid.  Sect.  69  (3). 

6)  Hadleigh  Oastle  Mine  [1900]  2  Ch.  419. 

')  Caratal  New  Mines  Id.  [1902]  2  Ch.  498. 
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XI.  Directors. 

There  is  no  legal  necessity  for  a  company  to  have  directors :  but  usually  a  board 
of  directors  is  appointed  who  become  the  agents  of  the  company  with  power  to 
conduct  its  business. 

The  first  directors  may  be  appointed  by  the  articles,  or  in  such  manner  as  the 
articles  provide.  If  no  provision  is  made,  they  may  be  appointed  at  a  meeting  of 
the  persons  who  subscribed  the  memorandum  of  association  by  a  majority  of  such 
subscribers,  or  without  a  meeting  by  a  document  signed  by  all  the  subscribers. 
Usually  the  articles  provide  that  a  person  shall  not  be  capable  of  being  appointed 
a  director  unless  he  holds  a  certain  number  of  shares  called  his  "qualification 
shares";   but  there  is  no  necessity  for  the  company  to  fix  any  qualification. 

No  person  can  be  appointed  director  by  the  articles  or  named  as  a  director 
or  proposed  director  in  a  prospectus  or  statement  filed  in  lieu  of  a  prospectus  unless 
he  has  signed  and  filed  with  the  Registrar  a  consent  in  writing  to  act  as  director  i) 
and  either  signed  the  memorandum  for  his  qualification  shares  (if  any)  or  signed 
and  filed  with  the  Registrar  a  contract  in  writing  to  take  his  qualification  shares 
(if  any)  from  the  company  and  to  pay  for  them.  There  is  authority  for  saying  that 
he  must  pay  for  the  qualification  shares  actually  in  cash  2).  And  if  he  takes  them 
as  a  present  from  the  promoters  or  holds  shares  which  really  belong  to  the  promoters 
as  trustee  for  them,  he  becomes  liable  to  the  company  in  damages,  the  amount  of 
which  is  usually  the  nominal  value  of  the  shares,  but  may  be  more^).  Shares  held 
by  a  director  as  trustee  for  persons  not  otherwise  connected  with  the  company  are 
a  sufficient  qualification  even  if  the  articles  provide  that  the  qualification  shares  of 
a  director  must  be  held  "in  his  own  right". 

Where  a  qualification  is  required,  every  director  must  obtain  his  quaUfication 
within  two  months  after  his  appointment*),  and  if  he  fails  to  do  so,  or  if  he  sub- 
sequently ceases  to  hold  the  necessary  shares  to  qualify  him,  he  vacates  his  office 
and  becomes  liable  to  penalties  if  he  acts  as  director,  and  cannot  be  re-elected  until 
he  has  obtained  his  qualification.  If  however  a  director  acts  as  such  in  the  belief 
that  he  is  duly  appointed  and  qualified,  and  it  afterwards  appears  that  there  was 
some  defect  in  his  appointment  or  qualification,  his  acts  as  director  are  vaUd^), 
unless  the  defect  was  of  such  a  substantial  nature  that  he  never  had  any  substantial 
cla,im  to  the  position  of  director^).  A  company  is  bound  to  keep  a  register  of  its 
directors  and  send  a  copy  of  the  register  to  the  Registrar  and  also  to  notify  to  the 
Registrar  any  changes  in  the  board '). 

Directors  are  to  a  certain  extent  trustees  for  the  company;  but  they  are  not 
quite  in  the  same  position  as  ordinary  trustees,  such  as  trustees  of  a  wiU  or  a  marriage 
settlement. 

Trustees  of  a  wiU  or  a  settlement  are  bound  by  English  law  to  account  with 
great  strictness  for  aU  moneys  received  and  for  all  benefits  which  may  be  derived 
by  them  from  their  position  as  trustees  either  directly  or  indirectly.  Directors 
however  are  not  bound  to  account  with  the  same  strictness  and  are  not  precluded 
to  the  same  extent  from  making  a  profit  out  of  their  position. 

They  are  managers  of  the  company  in  the  interests  of  themselves  as  well  as  of 
the  other  shareholders,  and  are  entitled  to  consider  their  own  interests  as  members 
of  the  company. 

They  must,  however,  exercise  their  powers  as  directors  for  the  benefit  of  the 
company  as  a  whole;  thus  they  must  not  make  calls,  issue  shares  or  accept  surrenders 
of  shares  for  the  purpose  of  conferring  some  benefit  on  themselves  or  their  friends 
to  the  disadvantage  of  the  company*). 

They  are  not,  however,  in  any  position  of  trust  towards  any  individual  share- 
holder, nor  towards  persons  outside  the  company.    Thus,  they  are  not  prevented 

^)  Companies  (Consolidations)  Act,    Sect.  72. 

2)  Buckley.  9th  ed.    p.  168. 

8)  London  and  South  Western  Canal  Co.  [1911]  1  Ch.  346. 

*)  Companies  (Consolidation)  Act,    Sect.  73. 

6)  Ibid.  Sect.  74. 

*)  Dawson  v.  African  Consolidated  Co.  [1898]  1  Ch.  6. 

')  Companies  (Consolidation)  Act,    Sect.  75. 

8)  Alexander  v.  Automatic  Telephone  Co.  [1900]  2  Ch.  56. 
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from  making  a  profit  for  themselves  out  of  third  parties,  if  the  company  does  not 
object  1). 

The  articles  usually  fix  a  maximum  and  a  minimum  number  of  directors  and 
also  the  number  which  shall  form  a  quorum  at  a  board  meeting.  If  no  quorum  is 
fixed,  the  number  of  directors  who  usually  act  becomes  the  quorum.  A  director 
who  is  disqualified  from  voting  on  any  question,  as  by  reason  of  his  being  personally 
interested  in  it,  cannot  be  counted  in  a  quorum^). 

The  articles  usually  provide  that  a  director  may  be  removed  by  extraordinary 
resolution. 

The  remuneration  of  directors  is  usually  fixed  by  the  articles  and  must  be  dis- 
closed in  every  prospectus.  The  amoimt  due  to  directors  for  remuneration  is  a  debt 
due  to  them  from  the  company  and  may  be  paid  out  of  capital  if  there  are  no  profits. 
It  is  due  to  them  in  return  for  their  services  as  directors  and  is  not  considered  as  a 
profit  attached  to  the  holding  of  the  shares.  Hence,  if  a  director  holds  his  quali- 
fication shares  as  a  trustee  for  another  person  he  will  not  be  bound  to  pay  over 
the  remuneration  which  he  receives  to  the  person  for  whom  he  holds  them. 

Remuneration  is  generally  made  payable  "at  the  rate  of"  a  certain  amount 
per  annum.  The  object  of  this  is  to  ensure  that  if  a  director  retires  after  acting 
for  a  part  of  a  year  he  shall  be  entitled  to  a  proportionate  part  of  his  remuneration. 
If  the  articles  merely  provide  that  the  remuneration  shaU  be  a  fixed  sum  per  annum, 
he  will  not  get  any  remuneration  in  any  year  unless  he  acts  for  the  whole  year. 

If  aU  the  directors  agree  with  each  other  and  with  the  company  that  they  wiU 
waive  their  remuneration  for  a  particular  year,  the  agreement  is  legally  binding 
and  can  be  enforced  by  the  company  3). 

The  powers  of  the  directors  are  usually  fixed  by  the  articles  and  they  are  usually 
given  aU  the  powers  of  the  company  except  those  which  must  be  exercised  in  some 
special  way,  as  by  an  extraordinary  or  special  resolution  of  the  company. 

If  the  directors  do  some  act  which  is  beyond  their  powers  but  within  the  powers 
of  the  company,  the  shareholders  in  general  meeting  may  ratify  the  act. 

Directors  cannot  make  contracts  with  the  company,  for  by  so  doing  they  would 
be  placing  their  private  interests  in  direct  conflict  with  their  duty  as  directors  to 
make  the  best  possible  contract  for  the  company*).  The  articles,  however,  usually 
modify  this  rule  and  allow  such  contracts  to  be  made  provided  the  director  in  question 
discloses  his  interest  and  does  not  vote  in  respect  of  the  contract. 

The  articles  also  frequently  provide  that  the  directors  may  delegate  their 
powers  to  other  persons  to  act  for  them.  If  there  is  no  such  provision  directors  cannot 
delegate  their  powers. 

So  long  as  directors  act  bona  fide  they  cannot  be  made  liable  for  errors  of  judg- 
ment. Their  acts  must  be  either  ultra  vires  or  must  amount  to  gross  negligence 
or  fraud  before  they  incur  any  liability  to  the  company^). 

They  may  however  be  liable  to  individual  shareholders  for  misstatements  in  a 
prospectus,  and  may  incur  penalties  if  they  omit  to  comply  with  the  provisions 
of  the  Companies  Act  in  certain  particulars,  if  for  instance  they  allot  shares  before 
the  minimum  subscription  has  been  subscribed')  or  omit  to  call  a  general  meeting 
within  the  proper  time^). 

Where  a  director  has  been  guilty  of  fraud  or  gross  negligence,  proceedings  may 
be  taken  against  him  by  the  liquidator  in  the  winding  up  of  the  company,  and  any 
one  director  may  be  sued  alone  and  rendered  responsible  for  the  whole  loss ;  for  the 
Act  provides  that  any  person  who  has  taken  part  in  the  promotion  of  a  company 
or  who  has  been  a  director  or  officer  may  be  ordered  to  repay  to  the  company  any 
money  which  has  been  improperly  retained  or  misapplied  by  him  or  may  be  ordered 
to  contribute  to  the  funds  of  the  company  in  case  of  any  misfeasance  or  breach  of 
trust,  and  this  may  be  done  on  the  application  of  any  creditor  or  contributory  8). 
If  a  director  or  officer  of  the  company  has  been  guilty  of  any  falsification  of  books 

1)  Bath  ^f.  Standard  Land  Co.  [1911]  1  Ch.  618. 

2)  Be  Oreymouth  Point  Elizabeth  Bailway  [1904]  1  Ch.  32. 

3)  West-Yorkshire  Darracq  Ld.  v.  Coleridge  [1911]  2  K.  B.  327. 
*)  Parker  v.  McKenna  (1875)  L.  B.  10  Ch.  118. 

6)  Brazilian  Bubher  Go.  [1911]  1  Ch.  96. 
^)  Companies  (Consolidation)  Act,    Sect.  86. 
')  Ibid.  Sect.  64. 
8)  Ibid.   Sect.  215. 
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or  other  criminal  offence  the  court  may  order  the  liquidator  to  prosecute  him  and 
to  pay  the  costs  of  the  prosecution  out  of  the  assets i). 

H  one  director  has  paid  the  whole  of  the  loss  occasioned  by  the  wrongful  acts 
of  all  the  directors,  he  ca»  get  contribution  from  the  others,  except  where  he  has 
made  fraudulent  representations  and  the  other  directors  have  not  done  so. 

XII.  Contracts  by  Companies. 

Notwithstanding  the  general  rule  of  English  law  that  a  corporation  can  only 
make  contracts  under  seal,  a  company  can  contract  in  the  same  way  as  an  indivi- 
dual2),  except  that  contracts  made  in  writing  and  signed,  or  made  verbally,  must 
be  made  or  signed  on  behalf  of  the  company  by  some  person  acting  under  its  authority 
express  or  implied,  since,  of  course,  a  company  cannot  itself  make  a  verbal  contract 
or  sign  a  written  one.  Similarly  a  bill  of  exchange  or  promissory  note  is  deemed  to  be 
properly  made'*),  accepted  or  indorsed  on  behalf  of  a  company  if  made,  accepted 
or  indorsed  on  behalf  of  the  company  by  any  person  acting  under  its  authority. 

A  company  may  contract  with  its  members  or  with  any  class  of  its  members 
or  creditors,  if  every  member  of  that  class  agrees.  If  not,  any  arrangement  or 
compromise  made  between  the  company  and  any  class  of  its  members  or  creditors 
may  be  made  effectual  by  order  of  the  court  if  it  is  sanctioned  at  a  meeting  by  a 
majority  in  number  representing  three  quarters  in  value  of  the  shares  or  debts 
of  the  class*). 

A  company  carrying  on  business  abroad  may  appoint  persons  to  act  as  its  attor- 
neys by  writing  under  its  seal^),  and  if  authorised  to  do  so  by  its  articles,  may  have 
a  special  seal  for  use  in  any  foreign  country^)  and  may  authorise  any  person  to 
affix  such  seal  to  documents  executed  in  that  foreign  country. 

The  authority  of  this  agent  continues  until  notice  of  revocation  has  been  given 
to  the  person  dealing  with  him. 

This  seal  should  be  a  facsimile  of  the  company's  seal  with  the  addition  of  the 
name  of  the  foreign  country  in  which  it  is  to  have  effect,  and  wiU  be  as  effectual  in 
that  country  as  the  company's  regular  seal.  A  company  may  also  by  writing  under 
its  seal  refer  disputes  to  arbitration. 

Xni.  Prospectus. 

The  document  by  which  promoters  of  a  company  endeavour  to  induce  members 
of  the  public  to  invest  money  in  their  enterprise  has  been  shown  by  experience 
to  be  a  facile  means  of  defrauding  the  public  and  is  consequently  now  subjected 
to  very  special  regulations.  The  danger  arising  from  false  statements  of  fact  is  met 
by  the  ordinary  law  of  the  land,  which  renders  the  persons  responsible  for  any  false 
statement  liable  in  damages  to  any  person  who  acts  upon  it  and  thereby  suffers 
damage,  if  the  statement  is  known  to  be  false  or  is  made  in  reckless  disregard  of  what 
the  true  facts  may  be').  A  similar  liability  to  pay  compensation  to  the  persons  de- 
ceived is  extended  by  the  Companies  Act  to  statements  made  by  directors  or  pro- 
moters in  a  prospectus  if  the  statements  are  made  without  reasonable  grounds  for 
beheving  them  to  be  true. 

Where  a  prospectus  invites  persons  to  subscribe  for  shares  or  debentures  of  a 
company,  every  person  who  is  a  director  at  the  time  of  the  issue  of  the  prospectus 
or  who  is,  with  his  authority,  named  in  the  prospectus  as  a  director  or  proposed 
director,  and  every  promoter  of  the  company,  and  every  person  who  has  authorised 
the  issue  of  the  prospectus,  is  liable  to  pay  compensation  to  any  person  who  sub- 
scribes for  shares  or  debentures  on  the  faith  of  the  prospectus,  for  any  loss  sustained 
by  reason  of  any  untrue  statements  in  the  prospectus  or  in  any  reports  referred 
to  in  it  or  attached  to  it,  unless  it  is  proved  that  he  had  reasonable  ground  to  believe 
and  did  at  the  time  of  allotment  in  fact  beheve  that  the  statement  was  true,  or  where 
the  statement  purports  to  be  taken  from  a  statement,  report  or  valuation  of  an  expert 

1)  Ibid.  Sect.  217. 

2)  Ibid.  Sect.  76. 

3)  Ibid.  Sect.  77. 
*)  Ibid.  Sect.  120. 
6)  Ibid.  Sect.  78. 
8)  Ibid.  Sect.  79. 

')  Derry-v.  Peek  (1889)  14App.  Cas.  337. 
B  8 
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or  from  an  official  document,  tliat  it  fairly  represented  the  statement  or  is  a  fair 
copy  of  the  report  or  valuation  or  official  document,  unless,  in  the  case  of  re- 
liance on  an  expert,  the  person  sought  to  be  made  liable  had  no  reasonable  ground 
for  believing  that  the  expert  was  competent  i). 

This  liability  does  not  apply  where  the  consent  to  act  as  director  was  with- 
drawn before  the  issue  of  the  prospectus,  or  if  the  prospectus  was  issued  without 
the  knowledge  or  authority  of  the  person  sought  to  be  made  liable,  provided  he 
gives  reasonable  public  notice  that  it  was  issued  without  his  knowledge  or  consent. 

The  safest  course  for  such  a  person  to  pursue  is  to  bring  an  action  claiming 
an  injunction  to  restrain  further  pubhcation  of  the  prospectus. 

A  person  who  has  consented  to  the  issue  of  a  prospectus  can  also  escape  liability 
if  he  withdraws  his  consent  after  becoming  aware  of  the  untruth  of  any  statement 
in  the  prospectus  and  gives  public  notice  of  his  withdrawal. 

These  provisions  give  some  protection  to  the  general  public  in  case  of  untrue 
statements  of  fact  in  a  prospectus. 

The  promoters,  however,  have  the  utmost  freedom  in  making  the  most  exagge- 
rated and  highly  coloured  statements  as  to  anything  which  may  fairly  be  called 
matter  of  opinion,  as  for  instance  the  prospects  of  future  success  and  the  amount 
of  the  probable  profits  of  the  company,  so  long  as  they  are  not  based  upon  and  do 
not  imply  some  false  statement  of  fact. 

It  is  also  most  material  for  the  protection  of  the  public  that  no  facts  should 
be  concealed  which  relate  to  the  constitution  of  the  company  or  the  property  which 
it  is  to  acquire,  it  a  knowledge  of  such  facts  would  materially  assist  an  intending 
subscriber  in  deciding  whether  or  not  to  apply  for  shares.  The  Companies  Act  conse- 
quently provides  that  certain  specified  iniormation  shall  be  given  in  every  case. 
The  outlines  of  these  provisions  are  as  follows   : 

Every  prospectus  must  be  dated  and  signed  by  every  person  who  is  named 
in  it  as  a  director  or  proposed  director  of  the  company  2)  and  must  be  filed  with  the 
Registrar.    The  prospectus  should  state  that  it  has  been  so  filed. 

It  must  also  state  the  following  matters  ^) : 

a)  The  contents  of  the  memorandum  with  the  names,  descriptions  and  ad- 
dresses of  the  signatories  and  the  number  of  shares  subscribed  for  by  them 
respectively  (this  is  usually  printed  in  the  fold  of  the  prospectus),  and  the 
number  of  founders  or  management  or  deferred  shares,  if  any,  and  the 
nature  and  extent  of  the  interest  of  the  holders  in  the  property  arid  profits 
of  the  company;  and 

b)  The  number  of  shares,  if  any,  fixed  by  the  articles  as  the  qualification  of  a 
director  and  any  provision  in  the  articles  as  to  the  remuneration  of  the  di- 
rectors; and 

c)  The  names,  descriptions  and  addresses  of  the  directors  or  proposed  di- 
rectors; and 

d)  The  "minimum  subscription".  This  is  the  amount  fixed  in  the  memoran- 
dum or  articles  as  the  minimum  amount  of  share  capital  subscribed  in 
cash  on  which  the  directors  may  proceed  to  allotment.  H  no  minimum  sub- 
scription is  fixed,  then  the  whole  amount  of  the  shares  offered  must  be  sub- 
scribed before  any  shares  can  be  allotted*).  The  amount  payable  on  appli- 
cation and  allotment  on  each  share  must  also  be  stated  and,  in  the  case  of 
a  second  or  subsequent  offer  of  shares,  the  amount  offered  for  subscription 
on  each  previous  allotment  made  within  the  two  preceding  years,  and  the 
amount  actually  allotted,  and  the  amount,  if  any,  paid  on  the  shares  so  al- 
lotted; and 

e)  The  number  and  amount  of  shares  and  debentures  which  within  the  two 
preceding  years  have  been  issued,  or  agreed  to  be  issued,  as  fuUy  or  partly 
paid  up  otherwise  than  in  cash,  and  in  the  latter  case  the  extent  to  which 
they  are  paid  up,  and  in  either  case  the  consideration  for  the  issue ; 

f)  The  names  and  addresses  of  the  vendors  of  any  property  purchased  or  ac- 
quired by  the  company  or  proposed  to  be  purchased  or  acquired,  which  is 

1)  Companies  (Consolidation)  Act,    Sect.  84. 

2)  Ibid.  Sect.  80. 
8)  Ibid.  Sect.  81. 
*)  Ibid.  Sect.  85. 
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to  be  paid  for  wholly  or  partly  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus  or  the  purchase  or  acquisition  of  which  has 
not  been  completed  at  the  date  of  issue  and  the  amount  payable  in  cash, 
shares,  or  debentures,  to  the  vendor,  and  where  there  is  more  than  one  se- 
parate vendor,  or  the  company  is  a  subpurchaser,  the  amount  so  payable  to 
each  vendor.  Where,  however,  the  vendors  are  a  firm,  the  members  of  the  firm 
need  not  be  treated  as  separate  vendors ;  and 
g)  The  amount  (if  any)  paid  or  payable  as  purchase  money  in  cash,  shares,  or 
debentures,  for  any  such  property,   specifying  the  amount  (if  any)  pay- 
able for  goodwill;  and 
h)  The  amount  (if  any)  paid  within  the  two  preceding  years  or  the  amoimt  or 
rate  payable  as  underwriting  commission,  that  is  to  say,  as  commission  for 
subscribing   or  agreeing  to   subscribe   or  procuring  subscriptions,   for  any 
shares  or  debentures  of  the  company.    If  however  the  original  underwriters 
procure  other  persons  to  sub -underwrite  part  of  the  shares  which  they 
have  agreed  to  underwrite  it  is  not  necessary  to  state  the  commission  payable 
to  the  sub-underwriters;  and 
i)  The  amount  or  estimated  amount  of  preliminary  expenses;  and 
j)  The  amount  paid  within  the  two  preceding  years  or  intended  to  be  paid  to 

any  promoter,  and  the  consideration  for  any  such  payment;  and 
k)  The  dates  of  and  parties  to  every  material  contract,  and  a  reasonable  time 
and  place  at  which  any  material  contract  or  a  copy  thereof  may  be  in- 
spected.   This  requirement  does  not  apply  to  a  contract  entered  into  in  the 
ordinary  course  of  the  business  carried  on  or  intended  to  be  carried  on  by 
the  company,  or  to  any  contract  entered  into  more  than  two  years  before 
the  date  of  issue  of  the  prospectus ;  but  it  seems  to  apply  to  any  other  con- 
tract the  terms  of  which  or  the  names  of  the  parties  to  which  could  be  fairly 
considered  as  being  in  any  way  material  for  an  intending  subscriber  to 
know;  and 
1)  The  names  and  addresses  of  the  auditors  (if  any)  of  the  company ;  and 
m)  Pull  particulars  of  the  nature  and  extent  of  the  interest  (i£  any)  of  every 
director  in  the  promotion  of,  or  in  the  property  proposed  to  be  acquired 
by,  the  company,  or,  where  the  interest  of  such  a  director  consists  in  being 
a  partner  in  a  firm,  the  nature  and  extent  of  the  interest  of  the  firm,  with  a 
statement  of  all  sums  paid  or  agreed  to  be  paid  to  him  or  to  the  firm  in 
cash   or  shares  or  otherwise  by   any  person  either  to  induce  him  to  be- 
come, or  to  qualify  him  as,  a  director,   or  otherwise  for  services  rendered 
by  him  or  by  his  firm  in  connexion  with  the  promotion  or  formation  of  the 
company;  and 
n)  Where  the  company  is  a  company  having  shares  of  more  than  one  class,  the 
right  of  voting  at  meetings  of  the  company  conferred  by  the  several  classes 
of  shares  respectively. 
The  term   "vendor"  is  very  comprehensive.    For  the  purposes  of  these  pro- 
visions every  person  is  deemed  to  be  a  vendor  who  has  entered  into  any  contract  for 
sale  or  for  any  option  of  purchase  of  any  property  to  be  acquired  by  the  company  i), 
in  any  case  where: 

a)  The  purchase-money  is  not  fuUy  paid  at  the  date  of  issue  of  the  prospectus ;  or 

b)  The  purchase-money  is  to  be  paid  or  satisfied  whoUy  or  in  part  out  of  the 
proceeds  of  the  issue  offered  for  subscription  by  the  prospectus;  or 

c)  The    contract  depends  for  its  validity  or  fulfUment  on  the  result  of  that 
issue. 

Provisions  were  at  one  time  commonly  inserted  in  prospectuses  providing  that 
the  applicants  for  shares  should  not  insist  upon  fuU  disclosure  of  all  matters  required 
to  be  disclosed  by  the  Act.  These  waiver  clauses  were  however  always  held  to  be 
void  if  they  were  fraudulent  or  tricky,  and  now  by  the  Companies  Act  any  provision 
binding  an  applicant  to  waive  compliance  with  any  of  the  requirements  of  the  Act 
is  void. 

Where  a  prospectus  is  published  as  a  newspaper  advertisement  2)  it  is  not  ne- 
cessary in  the  advertisement  to  specify  the  contents  of  the  memorandum  or  the 

1)  Ibid.  Sect.  81  (2). 

2)  Ibid.  Sect.  81  (6). 

8* 
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names  of  the  signatories  and  the  number  of  shares  subscribed  for  by  them.  But 
it  appears  to  be  necessary  to  comply  with  all  the  other  requirements,  and  this  liabil- 
ity cannot  probably  be  avoided  by  describing  the  advertisement  as  an  "abridged" 
prospectus. 

These  provisions  do  not  apply  to  a  circular  or  notice  inviting  existing  members 
or  debenture  holders  of  a  company  to  subscribe  either  for  shares  or  for  debentures 
of  the  company. 

The  requirements  as  to  the  memorandum  and  the  qualification,  remuneration, 
and  interest  of  directors  and  their  names  and  addresses,  and  the  amount  of  prelim- 
inary expenses,  do  not  apply  in  the  case  of  a  prospectus  issued  more  than  one  year 
after  the  date  at  which  the  company  is  entitled  to  commence  business.  All  the  other 
provisions  however  apply  to  such  a  prospectus. 

The  Act  does  not  remove  any  liability  imposed  by  the  ordinary  law^).  Thus 
a  concealment  of  material  facts  which  is  so  misleading  as  to  amount  to  fraud  would 
render  the  promoters  responsible  apart  from  the  Act.  And  a  person  who  has  been 
induced  to  take  shares  by  misrepresentations  of  fact  can  rescind  his  contract  and 
recover  the  amount  paid  by  him,  even  though  the  misrepresentations  were 
made  innocently. 

The  mere  fact  that  some  of  the  matters  which  are  required  by  the  Act  to  be  stated 
have  been  omitted  wiU  not  of  itself  entitle  a  person  who  has  applied  for  shares  to 
claim  damages  from  the  directors  responsible  for  the  prospectus.  He  must  show 
that  if  the  matters  in  question  had  been  fully  stated  he  would  not  have  applied 
for  the  shares  2).  And  an  omission  of  the  details  required  by  the  Act  does  not  in  any 
case  give  rise  to  a  right  of  rescission^),  except  an  omission  to  state  the  amount  of  the 
minimum  subscription.  Such  an  omission  entitles  a  subscriber  to  rescind  his  con- 
tract, if  he  appUes  within  one  month  after  the  holding  of  the  statutory  meeting*). 

If  a  company  does  not  issue  a  prospectus  on  its  formation,  it  must  disclose 
practically  all  the  matters  which  it  would  have  been  bound  to  disclose  in  the  pro- 
spectus by  filing  with  the  Registrar  a  "statement  in  lieu  of  prospectus"  in  the  form 
set  out  in  the  2nd  Schedule  to  the  Companies  Act,  and  the  company  cannot  allot 
any  shares  or  debentures  until  it  has  fUed  such  a  statement S). 

Thus  in  aU.  cases  (except  on  the  formation  of  a  private  company)  the  Act  requires 
fuU  information  to  be  placed  at  the  disposal  of  intending  applicants  for  shares.  At 
one  time  promoters  attempted  to  minimise  the  disclosure  as  far  as  possible,  but  of 
recent  years  it  has  been  found  more  politic  to  make  full  disclosures,  and  especially 
to  give  full  opportunities  to  investors  to  inspect  aU  the  material  documents,  more 
especially  as  it  is  found  that  investors  scarcely  ever  avail  themselves  of  the  oppor- 
tunity. 

XIV.  Allotment  of  Shares. 

Allotment  of  shares  takes  place  when  the  company  accepts  the  offer  of  a 
person  to  take  shares  and  notifies  him  that  it  has  accepted  his  offer.  Usually  the 
person  offering  to  take  shares  signs  a  form  of  application  sent  with  the  prospectus, 
and  after  the  subscription  Usts  are  closed  the  company  sends  him  an  allotment  letter 
stating  the  number  of  shares  in  respect  of  which  his  offer  is  accepted. 

The  contract  to  take  the  shares  is  complete  as  soon  as  the  allotment  letter  is 
posted^),  notwithstanding  that  it  may  be  delayed  or  even  lost  in  the  post. 

A  company  cannot  allot  any  of  its  shares  which  have  been  offered  to  the  public 
for  subscription  unless  the  number  of  shares  fixed  in  the  prospectus  as  the  minimum 
subscription  has  been  subscribed'),  and  the  sums  payable  on  application  (which 
must  not  be  less  than  5%  of  the  nominal  amount  of  each  share)  have  been  paid  to  the 
company. 

If  this  has  not  been  done  within  40  days  after  the  first  issue  of  the  prospectus, 
the  money  received  from  applicants  for  shares  must  be  returned  (but  without  in- 
terest) and  if  it  is  not  paid  within  8  days  thereafter  interest  wiU  run  at  the  rate  of 

1)  Companies  (Consolidation)  Act,  Sect.  81  (9). 

2)  Naeh  V.  Calthorpe  [1905]  2  Ch.  237. 

3)  Sotiih  of  England  Gas  Co.  [1911]  1  Ch.  573. 
*)  Companies  (Consolidation)  Act,    Sect.  86. 

6)  Ibid.  Sect.  82. 

6)  Household  Insurance  Co.  v.  Grant  (1878)  4  Ex.  D.  216. 

7)  Companies  (Consolidation)  Act,    Sect.  86. 
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5%.  These  provisions  cannot  be  waived  by  any  applicant;  but  (except  that  the 
amount  payable  on  application  must  never  be  less  than  5%)  they  do  not  apply  to 
any  allotment  of  shares  after  the  first  allotment  of  shares  offered  to  the  public  for 
subscription. 

If  an  allotment  is  made  in  a  manner  not  authorised  by  these  provisions  the 
allotment  is  voidable  i)  and  will  become  void  if  the  applicant  takes  steps  to  upset 
it  within  one  month  after  the  statutory  meeting. 

The  company  must  within  one  month  after  any  allotment  of  its  shares  file  with 
the  Registrar  a  return  of  the  allotments  2)  showing  the  numbers  of  the  shares  and 
the  amounts  paid  and  payable  on  them  and  the  names  of  the  allottees. 

If  shares  are  issued  for  cash  they  are  subject  to  the  liability  of  payment  of  the 
whole  nominal  value  in  cash,  and  they  cannot  be  issued  as  a  gift  or  at  a  discount  3). 

But  shares  may  be  issued  as  the  purchase  price  of  property  sold  to  the  com- 
pany or  in  consideration  of  services  rendered,  and  in  this  case,  so  long  as  the  pro- 
perty acquired  or  the  services  rendgred  are  not  absolutely  valueless  or  of  a  value 
which  is  obviously  on  the  face  of  it  of  a  less  money  value  than  the  nominal  value 
of  the  shares,  it  has  been  held*)  that  the  court  wiU  not  inquire  into  the  actual  value 
of  the  property  given  in  exchange  for  the  shares;  but  it  would  not  be  advisable 
to  carry  this  doctrine  too  far,  as  the  probable  tendency  of  the  Court  at  the  present 
day  would  be  to  curtail  rather  than  extend  the  freedom  apparently  accorded  by 
this  decision. 

When  shares  are  allotted  for  a  consideration  other  than  cash,  a  certain  amount 
of  pubUcity  is  required  by  the  Act;  for  there  must  be  filed  with  the  Registrar  within 
one  month  after  any  such  allotment  a  contract  in  writing  S),  being  the  contract  under 
which  the  aUottee  became  entitled  to  the  shares  in  question,  and  also  any  contract 
showing  the  consideration  for  which  the  allotment  was  made^). 

If  there  is  no  contract  in  writing,  particulars  of  the  contract  may  be  filed  in- 
stead. Default  in  complying  with  these  provisions  does  not  now  render  the  allotment 
void  or  the  allottee  liable  for  calls  on  his  shares,  but  merely  exposes  the  persons 
responsible  for  the  default  to  liability  for  penalties. 

XV.  Stamps  on  Contracts  of  Sale. 

The  contract  or  the  particulars  must  be  duly  stamped  before  being  filed.  The 
expense  of  this  may  be  heavy,  as  in  some  cases  the  contract  requires  to  be  stamped 
ad  valorem  at  the  rate  of  10  shillings  for  every  £50  of  the  purchase  price,  or  ap- 
proximately 1%').  This  provision  does  not  apply  to  a  contract  for  the  sale  of 
the  fuU  legal  interest  in  property  situate  abroad,  which  wiU  therefore  require  only 
a  10  shilling  stamp.  Thus  an  agreement  for  sale  of  the  goodwill  of  a  business  carried 
on  abroad  will  not  require  an  ad  valorem  stamp^).  But  the  full  stamp  duty  wUl 
be  required  in  the  case  of  a  contract  for  the  sale  of  any  equitable  interest  in  any 
property  wherever  situate,  and  in  the  case  of  a  contract  for  the  sale  of  any  pro- 
perty which  is  not  situated  abroad.  Thus  the  sale  of  the  benefit  of  an  agreement 
relating  to  property  abroad  will  require  the  ad  valorem  stamp  as  the  agreement  itself 
is  the  property  to  be  sold  and  it  is  not  locally  situated  abroad®). 

And  since  1909  these  requirements  cannot  be  evaded  by  executing  the  agree- 
ment abroad^"). 

It  is  sometimes  a  matter  of  some  difficulty  to  determine  whether  the  real  con- 
sideration for  an  allotment  of  shares  has  been  cash  or  some  consideration  other  than 
cash.  In  order  that  there  may  be  a  payment  in  cash  it  is  not  absolutely  necessary 
that  money  should  be  paid  over  either  in  notes  and  coin  or  by  means  of  a  cheque. 
Provided  there  is  a  bona  fide  debt  due  from  the  company  and  immediately  payable 
in  cash,  the  creditor  may  agree  to  subscribe  for  shares  and  to  pay  for  them  by  releas- 

1)  Ibid.  Sect.  86. 

2)  Ibid.  Sect.  88. 

8)  Weldon  v.  Saffery  [1897]  A.  C.  299. 

*)  Be  Wragg  Ld.  [1899]  1  Ch.  796. 

6)  Companies  (Consolidation)  Act,    Sect.  88  (1)  (b). 

8)  Ibid.  Sect.  88. 

')  Stamp  Act,  1891    (54  &  65  Vict.  c.  39)  Sect.  59  (1). 

8)  /.  if.  Commissioners  v.  MuUer  ds  Co.  Margarine  Ld.  [1901]  A.  C.  217. 

9)  Danubian  Sugar  Factories  v.  Commissioners  [1901]  1  K.  B.  246. 
10)  Revenue  Act,  1909  (9  Ed.  VII.  o.  43],  Sect.  7. 
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ing  a  corresponding  portion  of  his  debt.  It  is  not  necessary  that  a  cheque  should 
be  handed  to  him  by  the  company  and  then  handed  back  by  him^). 

On  the  other  hand,  the  mere  passing  to  and  fro  of  cheques  will  not  make  a  trans- 
action a  payment  in  cash,  if  the  whole  transaction  taken  together  is  really  an  arrange- 
ment for  the  allotment  of  shares  in  return  for  services  or  for  property  purchased. 
And  even  if  the  contract  under  which  the  payment  is  due  and  the  agreement  for 
the  allotment  of  shares  are  in  form  quite  independent  of  each  other,  there  will  be 
no  payment  in  cash  if  the  performance  of  the  one  contract  was  in  fact  conditional 
upon  the  performance  of  the  other. 

XVI.  Commencement  of  business. 

A  company  cannot  commence  business  or  borrow  money  unless  shares  pay- 
able in  cash  not  less  in  number  than  the  minimum  subscription  have  been  allotted, 
and  every  director  has  paid  the  same  amoimt  as  is  payable  by  the  public  on  appli- 
cation and  allotment  for  all  the  shares  which  he  has  agreed  to  take  up  for  cash  2). 
A  declaration  must  also  be  filed  with  the  Registrar  to  the  effect  that  this  has  been 
done,  and  if  there  is  no  prospectus  a  statement  in  Ueu  of  prospectus  must  be  filed 
before  any  business  may  be  commenced.  When  these  provisions  have  been  com- 
plied with,  the  Registrar  gives  a  certificate  to  the  effect  that  the  company  may  com- 
mence business,  and  this  certificate  is  conclusive.  The  company  may  make  con- 
tracts before  it  is  entitled  to  commence  business,  but  such  contracts  are  provisional 
only,  and  do  not  bind  the  company  until  it  is  entitled  to  commence  business.  They 
do,  however,  apparently  bind  the  other  parties  to  the  contract  immediately  they 
are  made  unless  express  provision  is  made  to  the  contrary.  Debentures  may  be 
offered  for  subscription  together  with  shares  and  the  company  may  receive  the  sums 
payable  on  application  for  the  debentures  before  it  is  ready  to  commence  business, 
but  the  debentures  should  not  be  actually  issued  until  after  a  certificate  has  been 
obtained  to  the  effect  that  the  company  is  entitled  to  commence  business. 

XVII.  Underwriting. 

Although  the  rule  against  issuing  shares  at  a  discount  is  very  strict,  so  that 
where  shares  are  issued  for  cash,  the  company  cannot  release  the  subscriber  from 
his  liability  to  pay  the  whole  nominal  amount  of  the  shares  in  f  uU,  yet  the  Companies 
Act  authorises  a  company  to  make  certain  payments  for  brokerage  and  underwriting, 
although  the  result  wLQ  be  to  reduce  the  amount  actually  receivable  in  respect 
of  the  shares  to  something  below  par. 

A  small  percentage  may  be  paid  to  brokers  on  the  introduction  of  subscribers 3). 
The  amount  which  can  be  lawfuUy  so  paid  is  not  fixed,  but  must  be  reasonable  and 
is  not  usually  more  than  about  2V2  per  cent*). 

The  amount  which  may  be  paid  by  way  of  underwriting  commission  is  unlimi- 
ted, provided  the  proper  means  are  taken  to  authorise  it,  and  the  provisions  of  the 
Act  are  so  wide  that  they  appear  at  first  sight  to  authorise  the  issue  of  shares  at 
a  discount,  or  in  other  words  to  allow  shares  to  be  issued  to  a  person  on  the  terms 
that  he  shall  deduct  a  certain  amount  from  the  sum  payable  by  him. 

The  Act  however  only  authorises  the  payment  of  a  "commission"  6)  and  it  appears 
probable  therefore  that  the  deduction  can  only  be  made  in  cases  where  the  sub- 
scriber has  rendered  some  sort  of  service  to  the  company  besides  the  mere  appU- 
cation  for  the  shares  to  be  allotted  to  him,  as  for  instance  by  agreeing  to  take  a 
certain  number  of  shares  in  any  case,  although  the  company  is  left  free  to  offer 
those  shares  to  other  persons  if  it  thinks  fit. 

The  rule  is  as  follows®): 

A  company  may  pay  a  commission  to  any  person  in  consideration  of  his  sub- 
scribing or  agreeing  to  subscribe,  whether  absolutely  or  conditionally,  for  any  shares 
in  the  company  or  procuring  or  agreeing  to  procure  subscriptions,  whether  absolute 
or  conditional,  for  any  shares  in  the  company,  if  the  payment  of  the  commission 

1)  Larocgue  v.  Beaiiohermn  [1899]  A.  C.  358. 

2)  Companies  (Con^iolidation)  Act,  Sect.  87. 

3)  Ibid.  Sect.  89  (3). 

*)  Metropolitan  Coal  Aaaoeiation  v.  Scrimgeour  [1895]  2  Q.  B.  604. 
S)  Keatinge  v.  Pamigar  Mines  [1902]  W.  N.  15. 
s)  Companies  (Consolidation)  Act,  Sect.  89. 
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is  authorised  by  the  articles,  and  the  commission  paid  or  agreed  to  be  paid  does 
not  exceed  the  amount  or  rate  so  authorised,  and  if  the  amount  or  rate  per  cent,  of  the 
commission  paid  or  agreed  to  be  paid  is  disclosed  in  the  prospectus,  if  the  shares  are 
offered  to  the  public  for  subscription,  or  in  other  cases,  disclosed  in  the  statement 
in  lieu  of  prospectus  and  in  any  circular  or  notice  inviting  subscription  for  the 
shares. 

If  these  particulars  are  not  complied  with,  a  company  may  not  apply  any  of 
its  shares  or  capital  money  either  directly  or  indirectly  in  payment  of  any  commis- 
sion, discount  or  allowance  to  any  person  in  consideration  of  his  subscribing  or 
agreeing  to  subscribe  whether  absolutely  or  conditionally  for  any  shares  of  the 
company,  or  procuring  or  agreeiag  to  procure  subscriptions  whether  absolute  or 
conditional,  for  any  shares  in  the  company. 

Thus  it  appears  that  a  commission  may  be  paid  to  a  person  for  agreeing  to 
subscribe  for  shares  even  though  he  takes  them  absolutely  and  not  subject  to  any 
condition;  but  on  the  other  hand  if  a  person  agrees  to  take  a  £1  share  and  the  com- 
pany agrees  to  pay  him  5  shillings  for  doing  so,  and  there  is  no  other  consideration  for 
the  transaction,  the  payment  is  probably  a  discount  and  not  a  commission  and  would 
be  illegal.  The  usual  terms  of  underwriting  are  that  each  underwriter  shall  take 
up  a  certain  number  of  shares,  but  that  the  subscriptions  for  shares  by  the  public 
shall  reduce  proportionately  the  number  of  shares  which  each  underwriter  is  bound 
to  take  up. 

Compliance  with  the  requirements  of  the  Act  cannot  be  avoided  by  nominally 
adding  the  amoimt  of  the  underwriting  commission  to  the  purchase  price  of  any 
property  bought  by  the  company  or  to  the  contract  price  for  any  work  done,  and 
although  the  commission  may  lawfully  be  paid  out  of  the  money  or  shares  paid  or 
allotted  to  any  vendor  or  promoter,  this  can  only  be  done  if  the  payment  could 
lawfully  have  been  made  by  the  company i). 

The  amount  of  any  commissions  paid  for  underwriting  must  be  shown  in  the 
company's  balance  sheets  until  it  has  been  written  off  2). 

Debentures  can  be  issued  at  a  discount  and  may  be  underwritten,  and  the 
amount  of  any  discount  or  commission  allowed  need  not  be  expressly  authorised  in 
the  articles,  but  any  commission  paid  or  agreed  to  be  paid  must  be  disclosed  in  the 
prospectus  in  the  manner  stated  above  and  any  commission  or  discount  paid  or 
allowed  must  appear  in  the  balance  sheet  until  written  off  2). 

Debentures  which  have  been  issued  at  a  discount  cannot  be  issued  on  the  terms 
that  they  may  be  exchanged  for  fully  paid  shares. 

The  requirements  as  to  underwriting  commission  and  the  prohibition  against 
issuing  shares  at  a  discount  do  not  prevent  a  company  from  paying  a  reasonable 
commission  to  brokers  for  placing  shares;  but  if  the  amoimt  is  excessive  or  unreason- 
able, the  payment  will  probably  be  illegal  and  render  the  directors  liable  to  refund 
the  amount  paid.  Underwriting  commissions  cannot  be  protected  from  the  necessity 
of  disclosure  merely  by  calling  the  payments  "brokerage"  3). 

If  an  option  to  take  up  shares  at  par  within  a  fixed  time  is  given  by  way  of  con- 
sideration for  underwriting  shares,  this  is  not  a  commission  or  discount  withia  the 
meaning  of  these  provisions  and  the  power  to  give  such  an  option  need  not  be  ex- 
pressly provided  by  the  articles  of  the  company*). 

Such  options  are  now  frequently  given  by  way  of  commission  and  the  company 
sometimes  issues  option  certificates  in  respect  of  the  shares  subject  to  the  option. 

An  option  must  be  exercised  strictly  within  the  time  fixed.  The  value  of  such 
an  option  may  be  greatly  diminished  if  the  company  should  increase  its  capital 
and  issue  further  shares;  but  the  option  holder  has  no  legal  right  to  object. 

XVIII.  Dividends. 

.  A  trading  company  has  power  to  distribute  its  profits  by  way  of  dividend 
although  no  express  power  to  do  so  is  provided  by  the  memorandum,  and  it  may 
divide  its  profits  in  any  way  it  pleases  subject  to  the  rule  that  dividends  must 
not  be  paid  out  of  capital. 

1)  Ibid.  Sect.  89  (3). 

2)  Ibid.  Sect.  90. 

3)  Metropolitan  Association  v.  Scrimgeour  [1895]  2  Q.  B.  604. 
*)^Hilder  v.  Dexter  [1902]  A.  C.  474. 
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This  rule  gives  rise  to  some  difficulty  in  its  practical  application,  for  though 
capital  may  not  be  used  for  paying  dividends,  a  company  is  not  always  bound  to 
make  good  every  loss  on  capital  account  before  it  can  pay  dividends.  Losses  of  "cir- 
culating capital",  (that  is  the  stock  in  trade  or  other  property  in  which  the  company 
deals)  must  always  be  taken  into  accoimt  before  payment  of  dividends,  but  losses 
on  account  of  its  permanent  property  such  as  leasehold  houses,  concessions  and  in- 
vestments may  usually  be  written  off  gradually  or  even  sometimes  entirely  neglected  i) 
while  additions  to  the  value  of  the  capital  may  usually  be  treated  as  profit  and 
distributed 2).  The  standard  applied  should  be  the  standard  of  a  reasonable  man 
of  business  3). 

Directors  who  have  paid  away  dividends  out  of  capital  can  be  made  to  refund 
the  amounts  so  paid,  but  not  by  shareholders  who  have  themselves  taken  part  in 
or  knowingly  received  part  of  the  illegal  payment. 

There  is  an  exception  to  the  general  rule  in  the  case  of  shares  issued  for  the  pur- 
pose of  raising  money  to  pay  for  works  or  buildings,  or  plant  which  cannot  be  rendered 
profitable  for  a  considerable  time*).  In  this  case  the  company  may  pay  interest 
not  exceeding  4%  per  annum  out  of  capital  on  the  amount  so  paid,  provided  the  pay- 
ment is  authorised  by  the  articles  or  by  a  special  resolution  and  sanctioned  by  the 
Board  of  Trade. 

The  articles  usually  provide  that  dividends  shall  be  paid  on  the  ordinary  shares 
in  proportion  to  the  amounts  paid  up  on  the  shares.  In  the  absence  of  such  a  pro- 
vision dividends  would  be  payable  in  proportion  to  the  amount  of  the  nominal  value 
of  the  shares  irrespective  of  the  amounts  paid  up  on  them^). 

Shareholders  have  no  right  to  insist  on  the  whole  profits  being  divided  as  divi- 
dend if  the  directors  consider  that  some  of  the  profits  should  he  carried  to  a 
reserve  fund.  But  profits  carried  to  a  reserve  fimd  remain  profits  and  can  be  distri- 
buted as  dividend  notwithstanding  subsequent  losses  of  capital^).  So  soon  as  a 
dividend  has  been  declared  it  becomes  a  debt  due  from  the  company  to  the  share- 
holder payable  in  cash,  unless  otherwise  agreed''),  and  is  probably  a  "specialty" 
debt  or  debt  evidenced  by  a  document  under  seal,  namely  the  share  certificate, 
so  that  the  claim  of  the  shareholder  cannot  be  barred  by  the  lapse  of  less  than  20 
years  ^). 

The  articles  usually  provide  that  the  amount  of  the  dividends  shall  ia  the  first 
place  be  recommended  by  the  directors,  and  that  the  amount  so  recommended  or 
any  less  amount  may  be  declared  by  the  company  in  general  meeting.  The  meeting 
has  not  as  a  rule  any  power  to  increase  the  amount  of  dividend  recommended  by 
the  directors. 

If  a  certain  minimum  dividend  on  the  shares  of  a  company  is  guaranteed  by 
some  person  outside  the  company,  the  money  received  under  such  guarantee  may 
be  payable  to  the  shareholders  in  priority  to  payment  of  the  creditors  of  the  com- 
pany9). 

XIX.   Mortgages  and  Charges. 

Every  company  which  carries  on  business  with  a  view  to  profit  has  power  to 
borrow  money  and  secure  its  re-payment  by  mortgaging  or  charging  its  property, 
even  though  no  such  power  is  expressly  given  by  its  memorandum^O).  But  a  person 
lending  money  to  a  company  should  take  care  to  see  that  its  power  to  borrow  is  not 
expressly  restricted  by  its  memorandum  and  articles;  for  if  a  company  borrows 
beyond  the  limits  so  fixed,  the  security  for  the  loan  is  void  and  the  company  cannot 
be  sued  for  the  money  lent.  The  lender  may  however  have  a  right  of  action  against 
the  directors,  if  they  have  by  their  conduct  led  him  to  believe  that  the  company 

1)  Vemer  v.  General  Commercial  Trust  [1894]  2  Ch.  239. 

2)  Spanish  Prospecting  Go.  [1911]  1  Ch.  92. 
S)  National  Bank  of  Wales  [1899]  2  Ch.    629. 
*)  Companies  (Consolidation)  Act,  s.  91. 

5)  Oaldiank  Oil  Go.  v.  Grum.  (1883)  8  App.  Cas.  65. 

6)  Be  Hoare  &  Go.  Ld.  [1904]  2  Ch.  208. 

7)  Re  Severn  &  Wye  Rail  Go.  [1896]  1  Ch.  559. 

8)  Re  Drogheda  Steam  Packet  Go.  [1903]  1  I.  R.  512. 
»)  Ex.  p.  Jegon  (1879)  12  Ch.  D.  503. 

10)  General  Auction  Go.  v.  Smith  [1891]  3  Ch.  432. 
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had  power  to  borrow  the  money i).  And  if  the  money  is  used  to  pay  off  existing 
debts,  he  may  stand  in  the  place  of  the  creditors  who  have  been  paid  off. 

The  most  usual  forms  of  mortgage  made  by  individuals  are  1.  A  legal  mortgage 
of  specific  land,  by  conveying  the  land  itseK  to  the  mortgagee  subject  to  a  proviso 
for  re-conveyance  on  payment  of  the  amount  lent  with  interest:  2.  An  equitable 
mortgage  or  charge  created  by  depositing  the  title  deeds  of  lands  with  the  lender ; 
3.  A  biU  of  sale,  being  a  mortgage  of  specific  movable  property,  which  is  void  unless 
it  is  registered  as  a  bill  of  sale. 

In  the  case  of  land  a  legal  mortgage  is  the  most  satisfactory  form  of  charge, 
as  the  possession  of  the  legal  estate  carries  with  it  special  rights  of  priority  over  any 
other  form  of  charge  even  if  prior  in  point  of  time,  unless  the  legal  mortgagee  has 
or  ought  to  have  acquired  notice  of  the  earlier  charge. 

In  the  case  of  mortgages  of  movable  property  companies  are  specially  favoured : 
for  a  mortgage  of  movables  by  a  company  does  not  require  to  be  in  the  form  of  a  bill 
of  sale  and  consequently  a  very  common  form  of  charge  is  a  debenture  or  document 
charging  a  certain  sum  with  interest  on  all  the  property  of  the  company  movable  or 
immovable. 

This  is  generally  charged  in  such  a  way  that  the  company  is  left  at  liberty 
to  deal  with  all  its  property  in  the  ordinary  course  of  business  until  some  specified 
event  happens,  which  under  the  conditions  of  issue  of  the  debenture  makes  the  money 
secured  immediately  payable,  such  as  the  non-payment  of  interest  on  the  deben- 
ture, seizure  of  the  company's  goods  by  creditors  or  cessation  of  the  company's  busi- 
ness. So  soon  as  the  principal  money  becomes  payable  the  holder  of  the  debenture 
has  a  right  to  make  his  charge  actively  effectual  by  taking  possession  of  the  then 
existing  property  of  the  company.  This  form  of  charge  is  called  a  floating  charge. 
The  most  usual  course  adopted  for  the  purpose  of  rendering  such  a  charge  actively 
effectual  is  the  appointment  of  a  receiver  to  take  c'harge  of  the  property,  and  the 
result  of  so  doing  is  to  attach  the  charge  specifically  to  the  then  existing  assets  of 
the  company.  A  mere  demand  by  the  debenture  holder  for  payment  does  not  attach 
his  charge  to  the  assets  in  this  manner  2) ;  such  a  result  can  only  be  achieved  by  active 
steps  being  taken  to  enforce  the  security. 

A  debenture  which  creates  only  a  floating  charge  is  liable  to  be  postponed 
if  a  landlord  distrains  for  rent,  or  if  a  creditor  gets  a  "garnishee"  order  attaching 
a  debt  due  to  the  company,  or  if  a  judgment  creditor  seizes  and  sells  goods  under 
a  writ  of  execution,  provided  that  these  things  take  place  before  the  debenture 
holder  has  taken  steps  to  enforce  his  security. 

There  are  also  certain  payments  which  have  preferential  rights  in  a  winding  up, 
such  as  the  wages  of  clerks,  servants  and  workmen  and  rates  and  taxes  and  these 
prevail  over  a  debenture  which  creates  merely  a  floating  charge^),  and  must  be  paid 
in  the  first  instance  by  any  person  who  is  appointed  a  receiver  of  the  property  charged 
by  the  debentures. 

An  express  power  to  the  debenture  holders  to  appoint  a  receiver  is  usually  pro- 
vided by  the  debentures  to  be  exercisable  on  the  happening  of  any  event  which 
makes  the  principal  money  payable.  In  any  case  the  debenture  holder  has  also  a 
right  to  apply  to  the  court  to  appoint  a  receiver  if  his  capital  money  is  overdue  and 
unpaid  or  interest  is  in  arrear  or  the  property  is  in  danger  of  loss  or  destruction, 
as  for  instance  by  a  cessation  of  work*).  A  receiver  appointed  by  the  court  is  an 
officer  of  the  court.  Any  interference  with  him  may  be  punished  by  commitment 
to  prison  for  contempt  of  court.  He  is  personally  responsible  for  his  acts  and  for 
all  contracts  made  by  him  as  receiver,  but  has  a  right  to  be  indemnified  out  of  the 
assets  of  the  company  so  far  as  they  wiU  go,  in  respect  of  any  liabilities  and  expenses 
properly  incurred  by  him. 

A  receiver  appointed  by  the  debenture-holder  under  an  express  power  to  do  so 
contained  in  the  debenture  is  the  agent  of  the  debenture-holder,  who  thus  becomes 
liable  for  his  acts  and  defaults;  but  the  debenture  frequently  contains  a  provision 
(either  directly  or  by  reference  to  sections  21  to  24  of  the  Conveyancing  act  1881) 
that  the  receiver  though  appointed  by  the  debenture  holder  shall  be  deemed  to  be 

1)  Weeks  v.  Proper*  (1878)  L.  R.  8  C.  P.  427. 

2)  Evans  v.  Bivcd  Granite  Quarries  Ld.  [1910]  2  K.  B.  979. 
8)  See  Companies  (Consolidation)  Act,  Sect.  209  post. 

*)  McMahm  v.  North  Kent  Iron  Works  [1891]  2  Ch.  148. 
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the  agent  of  the  company.  In  this  case  neither  the  debenture  holder  nor  the  receiver 
incurs  any  Uability,  since  the  receiver  is  acting  as  agent  for  the  company. 

In  cases  where  it  becomes  necessary  for  the  business  to  be  carried  on  temporarily 
with  a  view  to  selling  it  as  a  going  concern,  the  court  will  on  the  application  of  a 
debenture  holder  appoint  a  manager  of  the  business,  but  usually  directs  that  he  is 
not  to  act  for  more  than  three  months. 

If  it  becomes  necessary  to  borrow  moneys  for  the  purpose  of  paying  wages  or 
other  pressing  claims  in  order  to  keep  the  business  going  with  a  view  to  its  sale, 
the  court  wiU  authorise  the  receiver  to  borrow  money  for  this  purpose  and  to  charge  it 
on  the  assets  in  priority  to  the  debentures. 

The  court  will  not,  however,  authorise  such  borrowing  where  the  continuance 
of  the  business  would  be  merely  speculative  and  would  be  at  all  likely  to  end  in  further 
lossi).  And  if  the  receiver  borrows  without  the  authority  of  the  court  or  borrows 
more  than  is  authorised  by  the  court,  he  will  be  personally  liable  for  the  amount, 
without  any  right  of  indemnity  out  of  the  assets,  unless  the  necessity  for  borrowing 
was  very  urgent  and  it  was  difficult  or  impossible  to  apply  to  the  court  before  con- 
tracting the  loan^). 

Sometimes  the  debentures  are  further  secured  by  a  specific  legal  mortgage  of 
some  of  the  lands  of  the  company.  In  this  case  the  land  is  conveyed  by  a  trust 
deed  to  trustees,  who  thus  obtain  the  legal  estate  and  the  special  priority  attached 
to  it.  Sometimes  the  debt  takes  the  form  of  debenture  stock,  created  by  the  com- 
pany covenanting  to  pay  a  certain  sum  to  the  trustees.  In  this  case  the  stock 
can  be  divided  into  holdings  of  irregular  amounts,  and  each  debenture-stock  holder 
receives  a  debenture  stock  certificate  for  the  total  amount  of  stock  held  by  him, 
whereas  debentures  are  usually  issued  in  a  series,  each  debenture  beiag  for  a  round 
sum  such  as  £100,  and  each  debenture  holder  holds  a  separate  debenture  for  each 
£100  held  by  him.  In  either  case  it  is  usually  provided  that  the  debentures  or  the 
debenture  stock  of  the  series  shall  rank  as  a  charge  pari  passu,  so  that  no  holder 
shaU  have  priority  over  any  other.  In  the  absence  of  such  a  provision  the  deben- 
tures would  rank  in  order  of  date,  and  if  several  were  made  on  the  same  day,  then 
in  the  order  of  the  denoting  number  on  each  debenture.  It  is  also  usually  provided  that 
the  company  shaU  not  give  any  other  mortgage  or  charge  in  priority  to  or  on  an 
equality  with  the  charge  created  by  the  debentures.  This  clause  however  is  liable 
to  be  defeated  if  the  company  borrows  money  on  a  legal  mortgage  from  a  lender 
who  has  no  notice  of  the  clause  in  the  debenture ;  for  the  latter  will  get  priority  by 
reason  of  his  legal  estate.  Debentures  or  debenture  stock  can  also  be  issued  to  bearer, 
in  which  case  they  are  negotiable  and  pass  by  delivery  of  the  debenture  or  the  de- 
benture stock  certificate 3). 

The  reason  why  a  company  has  special  exemption  from  the  requirements  of  the 
Bills  of  Sale  Acts  is  that  mortgages  and  charges  of  a  company  fall  under  very  special 
regulations  with  regard  to  registration. 

The  Companies  Act  provides  as  follows : 

Every  mortgage  or  charge  created  by  a  company,  for  the  purpose  of  securing 
any  issue  of  debentures,  or  being  a  charge  on  uncalled  share  capital  of  the  company, 
or  created  or  evidenced  by  an  instrument  which,  if  executed  by  an  individual,  would 
require  registration  as  a  bUl  of  sale,  or  a  mortgage  or  charge  on  any  land,  wherever 
situate,  or  any  interest  therein,  or  any  book  debts  of  the  company,  or  being  a  floating 
charge  on  the  undertaking  or  property  of  the  company,  is  void  so  far  as  any  security 
on  the  company's  property  or  undertaking  is  thereby  conferred  as  against  the  liqui- 
dator and  any  creditor  of  the  company,  unless  particulars  of  the  charge,  with  the  in- 
strument of  charge,  are  deUvered  to  the  Registrar  for  registration  within  twenty- 
one  days  after  the  date  of  its  creation*).  The  contract  for  repayment  of  the  money 
is  not  however  rendered  void,  and  when  the  charge  becomes  void,  the  money  secured 
immediately  becomes  payable. 

In  the  case  of  a  charge  created  out  of  the  United  Kingdom,  comprising  solely 
property  situate  outside  the  United  Kingdom,  a  copy  of  the  instrument  of  charge 
properly  verified  must  be  delivered  to  the  Registrar  within  twenty-one  days  after 

1)  Securities  Investment  Corp  v.  Brighton  Alhambra  (1893)  68  L.  T.  249. 

2)  Be  British  Power  Co.  Ld.  [1906]  1  Ch.  497. 

3)  Eddatein  v.  SchuUr  [1902]  2  K.  B.   144. 
*)  Companies  (Consolidation)  Act,  Sect.  93. 
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the  date  on  which  the  instrument  or  copy  could,  in  due  course  of  post,  and  if  dis- 
patched with  due  diligence,  have  been  received  in  the  United  Kingdom. 

Where  the  charge  is  created  in  the  United  Kingdom,  but  comprises  property 
outside  the  United  Kingdom,  the  instrument  of  charge  may  be  sent  for  registration 
notwithstandiag  that  further  proceedings  may  be  necessary  to  make  the  mortgage 
or  charge  valid  according  to  the  law  of  the  country  in  which  the  property  is  situate. 

Where  a  negotiable  instrument  has  been  given  to  secure  the  payment  of  any 
book  debts  of  a  company,  the  deposit  of  the  instrument  for  the  purpose  of  securing 
an  advance  to  the  company  is  not  treated  as  a  mortgage  or  charge  on  those  book 
debts. 

The  Registrar  keeps  a  public  register  of  all  the  mortgages  and  charges  created 
by  each  company  requiring  registration  under  these  provisions,  and  enters  in  the  re- 
gister the  date  of  creation,  the  amount  secured,  short  particulars  of  the  property 
mortgaged  or  charged,  and  the  names  of  the  mortgagees  or  persons  entitled  to  the 
charge. 

Where  a  series  of  debentures  is  created  it  is  sufficient  to  register  the  total  amount 
secured  by  the  whole  series,  the  dates  of  the  resolutions  authorising  the  issue  of  the 
series  and  the  date  of  the  trust  deed,  if  any,  a  general  description  of  the  property 
charged  and  the  names  of  the  trustees,  if  any,  for  the  debenture  holders,  together 
with  the  trust  deed,  or,  if  there  is  none,  one  of  the  debentures  of  the  series.  If  parts 
of  the  series  are  issued  at  a  later  date,  the  dates  and  amounts  of  the  further  issues 
should  he  registered;  but  an  omission  to  do  this  does  not  invalidate  the  debentures. 

Any  underwriting  commission  paid  on  the  issue  of  the  debentures  should  also 
appear  on  the  register. 

The  Registrar  gives  a  certificate  of  registration,  and  a  copy  of  this  certificate 
must  be  endorsed  on  every  debenture  or  certificate  of  debenture  stock. 

It  is  the  duty  of  the  company  to  send  these  particulars  to  the  Registrar,  but 
it  the  company  omits  to  do  so  any  person  interested  may  effect  the  registration. 

The  register  kept  by  the  Registrar  in  this  manner  is  open  to  inspection  by  any 
person  on  payment  of  a  sum  not  exceeding  one  shilling  for  each  inspection. 

An  agreement  to  issue  debentures  creates  immediately  an  equitable  charge 
over  the  company's  assets:  such  an  agreement  should  therefore  be  registered,  as 
the  equitable  charge  which  would  otherwise  result  from  the  agreement  will  be  void 
unless  it  is  registered  within  21  days  after  the  date  of  the  agreement. 

Any  order  appointing  a  receiver  must  also  be  registered  and  also  the  receiver's 
account  1). 

If  the  registration  of  any  charge  is  omitted  by  inadvertence,  the  court  has 
power  to  extend  the  time  for  registration  2) ;  but  the  same  result  is  obtained  by  issu- 
ing a  new  charge  in  the  place  of  the  former  one  and  registering  the  new  charge  within 
the  proper  time.  Penalties  however  are  incurred  in  case  of  non-registration,  be- 
sides the  avoidance  of  the  charge. 

For  the  purpose  of  assisting  searches  the  registrar  keeps  a  chronological  index 
of  registered  charges. 

In  addition  to  this  public  register  of  mortgages  each  company  must  keep  at  its 
office  a  copy  of  every  instrument  of  charge  registered  with  the  Registrar,  or,  ia  the 
case  of  a  series  of  debentures,  a  copy  of  one  of  the  debentures,  and  also  a  separate 
register  of  charges  specifically  affecting  any  of  its  property  3),  with  a  description  of 
the  property,  the  amount  secured  by  the  charge  and  the  name  of  the  person  entitled 
to  the  charge.  These  copies  and  the  register  kept  by  the  company  must  be  open 
to  the  inspection  of  creditors  and  members  of  the  company  without  fee  and  the  re- 
gister must  be  open  to  any  one  on  payment  of  not  more  than*)  one  shiUing. 

A  company  usually  keeps  also  a  register  of  the  holders  of  debentures  (unless 
the  sums  secured  by  the  debentures  are  payable  to  bearer).  If  such  a  register 
is  kept  it  must  be  open  to  the  inspection  of  the  debenture-holders  and  share- 
holders, but  subject  to  any  reasonable  restrictions  which  may  be  imposed  by  the 
company  and  subject  to  the  power  of  the  company  to  close  the  register  for  not 
more  than  30  days  in  each  year  6).    Debenture-holders  may  also  demand  a  copy  of 

1)  Companies  (Consolidation)  Act,  Soots.  94,  95. 

2)  Ibid.  Sect.  96. 
8)  Ibid.  Sect.  100. 
*)  Ibid.  Sect.  101. 
B)  Ibid.  Sect.  102. 
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the  whole  or  part  of  the  register  on  payment  oi  6^  per  100  words,  and  a  copy  of 
the  trust  deed  (if  any)  at  the  same  rate,  or  if  it  is  printed  at  the  price  of  one  shilling. 

Debentures  are  usually  made  payable  at  some  fixed  future  date,  but  they  may 
be  issued  without  any  fixed  date  for  re-payment  and  may  even  be  perpetual  or 
irredeemable  or  redeemable  only  on  the  happening  of  some  particvdar  contingency  i). 
Debentures  which  have  been  paid  off  may  be  re-issued  by  the  company  2)  and  the  new 
debentures  will  be  part  of  the  original  series,  unless  the  debentures  were  originally 
issued  upon  conditions  which  prevented  the  company  from  re-issuing  them,  or  un- 
less they  were  redeemed  under  some  provision  which  required  the  company  to  re- 
deem a  certain  number  of  the  debentures  for  the  purpose  of  gradually  reducing  the 
amount  of  the  issue.  Apparently  the  necessity  for  registration  of  the  debenture 
can  in  some  cases  be  avoided  by  cancelling  and  re-issuing  the  debenture  every  14  days^). 
A  re-issue  of  a  debenture  requires  payment  of  the  same  stamp  duty  as  an  original 
issue. 

A  contract  by  a  company  to  issue  debentures  or  a  contract  by  a  person  to  take 
up  debentures  in  a  company  can  be  enforced  by  an  order  of  the  court  for  specific 
performance,  although  as  a  rule  a  contract  to  lend  money  cannot  be  specifically 
enforced*). 

Debentures,  unlike  shares,  may  be  freely  issued  at  a  discount ;  but  if  they  are, 
any  provision  enabling  the  debenture  holder  to  exchange  his  debentures  for  fully 
paid  shares  would  be  void  as  an  indirect  means  of  issuing  shares  at  a  discount  S). 

A  company  cannot  issue  a  new  series  of  debentures  after  the  commencement 
of  a  winding  up;  but  it  can  issue  any  debentures  of  an  existing  series  which  have 
not  yet  been  issued. 

A  debenture  holder  can  enforce  his  security  by  sale  of  the  assets  of  the  company 
if  a  power  of  sale  is  expressly  provided  in  the  debenture.  Otherwise  he  must  adopt 
the  usual  course  of  applying  to  the  court  for  a  receiver  and  for  the  usual  order  in  a 
debenture-holders'  action. 

This  comprises  an  order  for  accounts  and  inquiries  as  to  the  amoimt  owing  on 
the  debentures,  as  to  the  available  assets  of  the  company,  and  as  to  the  other  charges 
(if  any)    which  have  priority  to  the  debentures,  and  an  order  for  sale  of  the  assets. 

If  all  the  debenture  holders  are  before  the  court  they  can  apply  for  an  order  for 
foreclosure,  that  is  an  order  that  the  assets  shall  be  vested  in  them  free  from  all 
rights  of  the  company  if  the  debenture  debt  and  interest  is  not  paid  within  a  time 
fixed  in  the  order. 

On  a  winding  up,  a  debenture  holder  may  rely  on  his  security  and  will  be  paid 
his  debt  with  interest  and  costs  in  full  if  the  secxirity  is  sufficient.  If  his  charge  does 
not  comprise  all  the  assets  of  the  company  and  is  not  sufficient  for  payment  of  his 
debt  in  full,  he  may  value  his  security  and  prove  in  the  winding  up  for  the  balance 
of  his  debt.  He  cannot  however  prove  in  the  winding  up  for  interest  falling  due 
after  the  date  of  the  winding  up  order  6), 

Any  one  debenture  holder  may  commence  an  action  to  enforce  his  security  on 
behalf  of  himself  and  all  other  debenture  holders  of  the  same  series,  and  he  will  be 
entitled  to  his  costs  of  the  action  out  of  the  assets  comprised  in  the  debentures  be- 
fore anything  is  distributed  among  the  debenture  holders. 

XX.  Audit  of  Accounts. 

A  company  is  bound  to  keep  accoimts  and  to  have  them  audited  in  every  year 
in  such  a  way  as  to  ensure  as  far  as  possible  that  the  shareholders  shall  have  full 
opportunity  to  ascertain  the  real  financial  position  of  the  company. 

At  least  one  auditor  must  be  appointed  at  every  annual  general  meeting  of  the 
company  7).  He  must  not  be  a  director  or  other  officer  of  the  company.  If  no  auditor 
is  appointed  by  the  company,  the  Board  of  Trade  can  appoint  an  auditor  on  the 
application  of  any  member  of  the  company. 


1)  Ibid.  Sect.  103. 

2)  Ibid.  Sect.  104. 

8)  Be  Benshaw  &  Co.  [1908]  W.  N.  210. 

*)  Companies  (Consolidation)  Act,  Sect.  105. 

6)  Mosely  v.  Koffyfontein  Mines  Ld.  [1904]  2  Ch.  108. 

6)  Quariermaine's  Case  [1892]  1  Ch.  639. 

7)  Companies  (Consolidation)  Act,  Sect.  112. 
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The  directors  may  appoint  the  first  auditors  to  hold  office  until  the  first  annual 
meeting  and  may  afterwards  fiU  up  any  vacancies  which  occur  in  the  office  of 
auditor. 

The  duty  of  the  auditors  is  to  investigate  the  accounts  and  report  to  the  share- 
holders on  the  accounts  and  on  any  balance  sheet  laid  before  the  company  in  general 
meeting  1).  The  report  must  state  whether  or  not  the  auditors  have  obtained  all 
the  information  and  explanations  they  have  required  and  whether  in  their  opinion 
the  balance  sheet  is  properly  drawn  up  so  as  to  show  a  correct  view  of  the  state  of 
the  company's  affairs  according  to  the  best  of  their  information  and  the  explana- 
tions given  to  them  and  as  shown  by  the  books  of  the  company.  The  balance  sheet 
must  be  signed  by  two  directors  and  the  auditor's  report  must  be  attached  to  it  or 
referred  to  in  it.  The  report  must  be  read  at  the  annual  general  meeting  and  must 
be  open  to  the  inspection  of  any  member,  and  he  can  claim  a  copy  of  the  report 
and  balance  sheet  at  the  price  of  e"*  per  100  words.  The  articles  often  provide  that 
a  print  of  the  balance  sheet  and  report  shall  be  sent  to  all  the  members,  but  the 
company  is  not  boimd  to  give  special  facilities  for  inspecting  the  books  and  accounts. 
Whatever  rights  in  this  respect  are  given  to  ordinary  shareholders  must  also  be 
accorded  to  holders  of  preference  shares  and  debentures  2). 

As  a  result  of  these  provisions  any  comments  made  by  the  auditors  in  their 
report  are  brought  to  the  notice  of  any  of  the  shareholders  who  take  a  sufficiently 
active  interest  in  the  affairs  of  the  company.  The  auditors  are  bound  to  look  care- 
fully into  the  accounts,  check  the  figures  and  investigate  fully  anything  which 
raises  a  suspicion  that  the  balance  sheet  does  not  show  the  true  financial  position 
of  the  company;  but  they  are  not  employed  as  valuers  and  are  not  liable  if  they 
act  on  the  information  of  the  managers  and  directors  of  the  company  as  to  the 
value  of  the  stock  and  assets  of  the  company  ').  It  may  be  doubted,  however,  whether 
an  auditor  can  safely  pass  without  comment  a  balance  sheet  which  (as  is  often  the 
case)  sets  out  as  assets  the  exact  cost  of  the  property  and  plant  without  any  de- 
duction for  depreciation,  and  includes  as  assets  the  amount  of  the  preliminary  ex- 
penses of  the  company  and  other  expenditure  of  the  company  which  is  not  directly 
represented  by  available  assets.  If  there  has  in  fact  been  a  loss  of  capital,  the  loss 
should  be  shown  on  the  balance  sheet  and  should  not  be  veiled  by  an  artificial  balancing 
of  the  accounts. 

XXI.  Winding  Up. 

The  dissolution  of  a  company  is  effected  by  a  winding  up,  which  may  be  either 
voluntary  or  compulsory  under  an  order  of  the  court  or  may  take  an  intermediate 
form  of  a  voluntary  liquidation  under  the  supervision  of  the  court. 

The  cause  of  the  dissolution  may  be  that  the  object  for  which  the  company  was 
estabUshed  is  complete  or  that  its  business  has  been  so  successful  that  a  reconstruc- 
tion, or  the  transfer  of  its  undertaking  and  property  to  a  larger  company,  becomes 
advisable,  or  that  its  business  has  exhausted  its  available  capital  without  for  the  time 
being  producing  any  obvious  success,  in  which  case  a  similar  reconstruction  may 
be  the  best  means  of  obtaining  further  capital.  In  these  and  similar  cases  the  members 
of  the  company  usually  bring  about  the  dissolution  by  their  own  accord,  and  a  vol- 
untary winding  up  results. 

If  however  the  company  becomes  insolvent,  it  cannot  be  made  bankrupt,  but 
it  can  be  wound  up  either  voluntarily  by  resolutions  of  its  members  or  by  the  court 
on  the  application  of  the  company's  creditors  or  sometimes  of  one  or  more  of  its 
members.  In  this  case,  the  rules  applicable  in  the  bankruptcy  of  an  individual 
apply  to  the  company  so  far  as  relates  to  the  rights  of  secured  and  unsecured  cre- 
ditors, debts  provable  in  the  winding  up,  and  the  valuation  of  future  and  contingent 
liabiHties*).  Those  however  of  the  bankruptcy  rules  which  relate  to  the  inclusion 
amongst  a  debtor's  assets  of  property  left  in  his  possession  by  the  true  owner  in  such 
circumstances  that  he  is  the  reputed  owner,  do  not  apply  to  the  winding  up 
of  a  company^). 

1)  Ibid.  Sect.  113. 

2)  Ibid.  Sect.  114. 

3)  Re  Kingston  Cotton  Mill  (No.  2)  [1896]  2  Ch.  279. 
*)  Companies  (Consolidation)  Act,    Sect.  207. 

6)  Gorringe  v.  IrweU  Works  (1886)  34  Ch.  D.  129. 
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Contributories. 

It  is  on  the  winding  up  of  a  company  that  the  full  result  of  the  limitation  of 
liability  becomes  apparent.  A  member  whose  position  during  the  life  of  the  company 
was  measured  chiefly  by  his  right  to  receive  profits  has  now  to  consider  his  position 
as  a  "contributory",  that  is,  as  a  person  who  is  or  may  be  alleged  to  be  liable  to  con- 
tribute to  the  funds  1)  which  must  be  used  to  pay  the  company's  creditors  and  the 
costs  of  the  winding  up,  and  subject  thereto  must  be  divided  amongst  aU  the 
members  in  accordance  with  their  rights. 

Shares  in  companies  are  so  often  fully  paid,  that  ordinarily  one  is  apt  to  con- 
sider a  liabiMty  to  contribute  an  exceptional  circumstance  due  to  the  fact  that  shares 
happen  to  be  held  with  a  liability  still  attached  to  them. 

The  basis  of  the  law,  however,  is  that  every  person  who  is  or  has  been  a  member 
of  the  company  is  considered  as  being  liable  to  provide  for  the  payment  of  its  debts 
unless  he  can  bring  himself  within  one  of  a  list  of  exceptions  reducing  or  entirely 
avoiding  his  liability  as  a  contributory. 

These  exceptions  are  as  follows  2): 

A  past  member  is  not  hable  to  contribute  if  he  has  ceased  to  be  a  member  for 
one  year  or  more  before  the  commencement  of  the  winding  up,  and  is  not  in  any 
case  hable  to  contribute  in  respect  of  any  debt  or  liability  of  the  company  contracted 
after  he  ceased  to  be  a  member.  Again  a  past  member  is  not  liable  to  contribute 
unless  it  appears  to  the  court  that  the  existing  members  are  unable  to  satisfy  the 
contributions  required  to  be  made  by  them.  Consequently  a  past  member  is  only 
liable  to  contribute  if  he  has  ceased  to  be  a  member  within  the  year  and  the  other 
members  fail  to  pay  the  debts  incurred  while  he  was  a  member.  Such  members  are 
included  in  a  list  called  the  "B  Ust",  present  members  being  on  the  "A  hst". 

In  the  case  of  a  company  Umited  by  shares,  no  contribution  can  be  required 
from  any  member  exceeding  the  amount,  if  any,  unpaid  on  the  shares  in  respect 
of  which  he  is  hable. 

In  the  case  of  a  company  limited  by  guarantee,  no  contribution  can  be  required 
from  any  member  exceeding  the  amount  undertaken  to  be  contributed  by  him  to 
the  assets  of  the  company  ia  the  event  of  its  being  wound  up,  together  with  the 
amount,  if  any,  unpaid  on  any  shares  held  by  him. 

The  habUity  of  a  contributory  is  considered  as  a  debt  due  from  him  payable 
when  the  amount  due  is  called  up  3).  It  is  a  "specialty  debt",  that  is,  it  has  the  attri- 
butes of  a  debt  incurred  by  instrument  under  seal.  The  chief  effect  of  this  is  that 
the  prescriptive  period  is  20  years  instead  of  the  usual  six  years. 

Debts  due  from  a  company  to  one  of  its  members  cannot  be  set  off  against  his 
UabUity  as  a  contributory;  but  he  can  prove  as  a  debtor  in  respect  of  his  debt,  ex- 
cept that  where  the  debt  is  due  to  him  as  a  member,  as  for  arrears  of  dividends,  he 
cannot  claim  payment  as  against  other  creditors  but  only  out  of  the  surplus  assets 
as  against  the  other  members*). 

If  a  member  dies,  his  personal  representatives  are  liable  to  contribute  in  the 
due  course  of  administration  of  his  estate  s)  so  far  as  the  assets  allow,  and  payment 
may  be  enforced  by  an  order  for  administration  of  the  estate.  The  personal  represen- 
tatives may  be  placed  on  the  list  of  contributories,  and  apparently  persons  who 
acquire  land  situate  abroad  as  heirs  or  devisees  of  the  deceased  member  may  also, 
if  necessary,  be  placed  on  the  list  6). 

If  the  member  becomes  bankrupt,  his  hability  for  calls  may  be  proved  against 
his  estate  in  the  bankruptcy,  even  if  the  calls  had  not  in  fact  been  made  when  he 
became  bankrupt ''). 

The  husband  of  a  woman  member  may  also  be  liable  for  calls  due  from  her,  if 
she  was  married  before  the  Married  Women's  Property  Act  1882,  but  not  other- 
wise*). 

1)  Companies  (Consolidation)  Act,    Sect.  124. 

2)  Ibid.  Sect.  123. 
8)  Ibid.  Sect.  125. 

*)  Ibid.  Sect.  123  (1)  (vii). 

6)  Ibid.  Sect.  126. 

«)  Ibid.  Sect.  126  (2). 

7)  Ibid.  Sect.  127. 

8)  Ibid.  Sect.  128. 
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Winding  up  by  the  Court. 

A  company  may  be  wound  up  by  the  court  ^),  if  it  has  by  special  resolution  re- 
solved that  it  be  wound  up  by  the  court,  if  default  is  made  in  filing  the  statutory 
report  or  in  holding  the  statutory  meeting,  if  the  company  does  not  commence  its 
business  within  a  year  from  its  incorporation,  or  suspends  its  business  for  a  whole 
year,  if  the  number  of  members  is  reduced,  in  the  case  of  a  private  company,  below 
two  or,  in  the  case  of  any  other  company,  below  seven,  if  the  company  is  unable  to 
pay  its  debts,  or  if  the  court  is  of  opinion  that  it  is  just  and  equitable  for  any  other 
reason  that  the  company  should  be  wound  up. 

The  most  usual  ground  for  an  application  to  wind  up  a  compnay  is  its  inability 
to  pay  its  debts.  By  the  provisions  of  the  Companies  Act  a  company  is  considered 
to  be  unable  to  pay  its  debts  if  a  creditor  to  whom  the  company  is  indebted  in 
a  sum  exceeding  fifty  pounds  then  due,  has  served  on  the  company  a  demand  under 
his  hand  requiring  the  company  to  pay  the  sum  due,  and  the  company  has  for  three 
weeks  neglected  to  pay  the  sum,  or  to  secure  or  compound  for  it  to  the  reasonable 
satisfaction  of  the  creditor;  or  if  execution  or  other  process  issued  on  a  judgment 
of  any  court  in  favour  of  a  creditor  of  the  company  is  returned  unsatisfied  in  whole 
or  in  part;  or  if  it  is  proved  to  the  satisfaction  of  the  court  by  any  other  means  that 
the  company  is  unable  to  pay  its  debts.  Proof  that  a  biU  of  exchange  accepted  by 
the  company  has  been  dishonoured  may  be  sufficient  evidence  for  this  purpose  2). 

For  the  purpose  of  determining  whether  a  company  is  able  to  pay  its  debts 
the  court  takes  into  account  the  contingent  and  prospective  liabilities  of  the 
company. 

If  it  cannot  be  proved  that  a  company  is  unable  to  pay  its  debts,  the  court  has 
jurisdiction  to  wind  it  up  for  any  reason  whatever  which  in  the  opinion  of  the  court 
makes  it  just  and  equitable  that  the  company  should  be  wound  up. 

Fraud  is  the  most  usual  ground  upon  which  it  is  claimed  that  it  is  just  and  equit- 
able that  a  company  should  be  wound  up  by  the  court. 

General  charges  of  fraud  or  proofs  of  fraud  towards  the  outside  pubhc  are  not 
generally  sufficient  to  procure  a  winding  up  order 3).  Even  specific  acts  whereby 
the  members  of  the  company  have  been  defrauded  by  those  in  charge  are  not  neces- 
sarily grounds  for  a  winding  up  order,  unless  they  have  produced  insolvency;  but 
if  those  responsible  for  the  fraud  have  the  controlling  vote  in  the  company  or  if  the 
whole  basis  of  the  company  is  founded  on  fraud*),  the  court  will  usually  make  a 
windiQg  up  order. 

The  court  however  is  not  bound  by  any  hard  and  fast  rules  and  can  make  a 
winding  up  order  for  any  reason  which  it  considers  sufficient^),  and  wiU  generally 
do  so  where  there  appear  to  be  suspicious  circumstances  which  require  investigation, 
provided  any  useful  purpose  can  be  served  by  the  investigation. 

The  jurisdiction  to  wind  up  a  company  registered  in  England  is  vested  in  the 
High  Court  of  Justice  and  is  now  exercised  by  one  of  two  judges  of  the  Chancery 
Division  of  the  High  Court  6).  Where,  however,  the  capital  of  the  company  does  not 
exceed  £10,000  the  County  Court  has  jurisdiction. 

Winding  up  proceedings  are  commenced  by  a  petition,  which  may  be  presented 
by  the  company  itself  or  by  a  contributory  or  creditor'). 

A  contributory  (except  where  the  number  of  members  of  the  company  is  below 
the  minimum  number  required)  cannot  present  a  petition  unless  he  has  held  his 
shares  for  six  months  during  the  previous  eighteen  months  or  has  acquired  them  by 
reason  of  the  death  of  a  former  member. 

A  creditor  can  petition  even  though  he  is  only  a  contingent  or  prospective  cre- 
ditor, as  for  instance  a  policy  holder  in  an  insurance  company  whose  policy  has  not 
matured,  but  in  this  case  he  must  give  security  for  the  costs  of  the  proceedings  and 
must  make  out  a  prima  facie  case  for  winding  up  before  the  court  will  hear  the  pe- 

1)  Ibid.  Sect.  129. 

2)  Olohe  Steel  Co.  (1876)  L.  R.  20  Eq.  337. 
8)  Be  Medical  Battery  Co.  [1894]  1  Ch.  444. 

*)  Be  T.  E.  Brinsmead  <fc  Sone  [1897]  1  Ch.  45,  406. 

6)  Consolidated  Band  Mines  Ld.  [1909]  1  Ch.  491. 
^)  Companies  (Consolidation)  Act,    Sect.  131. 

7)  Ibid.  Sect.  137. 
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tition.  If  there  is  a  substantial  dispute  as  to  the  validity  of  the  petitioner's  debt, 
the  court  will  not  make  a  winding  up  order  until  the  debt  has  been  established^) 
unless  the  dispute  is  a  pure  question  of  law,  in  which  case  the  court  will  sometimes 
decide  it  forthwith. 

It  is  not  strictly  necessary  that  the  creditor  should  be  entitled  to  a  debt  of  any 
specified  amount;  but  as  a  matter  of  practice  the  court  wiU  not  as  a  rule  make  a 
compulsory  order  unless  the  amount  owing  to  the  petitioning  creditor,  or  to  several 
petitioning  creditors  together,  amounts  to  at  least  £50.  This  rule  may  however 
be  departed  from  under  special  circumstances  2).  Subject  to  this,  when  a  creditor 
has  proved  one  or  more  of  the  facts  which  amount  to  valid  grounds  for  winding  up 
the  company,  he  has  a  right,  subject  however  to  the  general  discretion  of  the  court, 
to  have  a  winding  up  order  made;  but  if,  even  after  he  has  presented  his  petition, 
a  voluntary  winding  up  is  commenced,  he  cannot  get  a  winding  up  order,  unless 
he  can  show  special  reasons  for  supposing  that  he  will  be  prejudiced  by  a  voluntary 
winding  up,  as  for  instance  that  the  officers  of  the  company  have  been  guilty  of  fraud 
and  that  the  liquidator  is  a  mere  nominee  of  the  directors.  If  the  court  refuses  to 
make  the  order  on  the  ground  that  a  voluntary  winding  up  has  commenced  the 
petitioner  is  usually  ordered  to  pay  the  costs  of  the  petition,  and  even  it  the  voluntary 
winding  up  was  not  commenced  until  after  the  presentation  of  his  petition  the  pe- 
tition win  probably  be  dismissed  without  costs,  that  is  to  say,  the  petitioner  will 
have  to  pay  his  own  costs. 

The  court  has  power  on  hearing  the  petition  either  to  make  a  winding  up  order, 
or  to  adjourn  the  hearing  3)  with  a  view  to  giving  opportunities  for  payment  off 
of  the  creditors,  or  sometimes  for  the  purpose  of  considering  a  scheme  for  voluntary 
winding  up  and  reconstruction ;  or  the  court  may  dismiss  the  petition  with  or  with- 
out ordering  the  petitioner  to  pay  the  costs.  In  this  and  in  all  other  matters  relating 
to  the  winding  up  the  court  must  have  regard  to  the  wishes  of  the  majority  of  the 
creditors  and  of  the  contributories*)  although  it  is  not  bound  to  follow  their  wishes; 
and  it  is  therefor,  usual  for  the  petitioner  to  obtain  the  support  of  as  many  creditors 
and  contributories  as  possible.  These  usually  appear  by  counsel  to  support  the  pe- 
tition, while  the  creditors  and  contributories  who  support  the  company  appear  by 
counsel  and  oppose  the  petition.  One  set  of  costs  may  be  allowed  by  the  court  to 
the  creditors  who  support  or  to  those  who  oppose  the  petition  according  to  the 
result  of  the  proceedings. 

The  order,  if  made,  operates  in  favour  of  aU  the  creditors  and  the  contributories 
in  accordance  with  their  respective  rights,  whether  the  petition  is  presented  by  a 
creditor  or  by  a  contributory^),  and  the  winding  up  is  taken  to  have  commenced 
at  the  date  of  presentation  of  the  petition S). 

After  a  winding  up  order  no  proceedings  can  be  commenced  against  the  com- 
pany except  by  leave  of  the  court ''),  and  any  proceedings  already  pending  against 
the  company  may  be  stayed  on  the  application  of  the  company  or  any  creditor 
or  contributory 8).  If  after  the  winding  up  order  has  been  made  the  business  of  the 
company  turns  out  to  be  in  a  better  position  than  was  supposed,  or  if  for  any  other 
reason  it  appears  to  be  better  not  to  wind  it  up,  the  winding  up  proceedings  may  be 
stayed  by  the  court  8);  and  if  after  the  company  has  been  dissolved  and  has  ceased 
to  exist  any  good  reason  should  occur  for  reviving  it,  the  court  may,  at  any  time 
within  two  years  after  the  winding  up  order,  make  an  order  to  the  effect  that  the 
dissolution  was  void^").  The  mere  fact,  however,  that  some  of  its  property  has  been 
overlooked  does  not  necessitate  the  revival  of  the  company,  as  the  Crown  can 
consent  to  its  being  distributed  among  the  persons  who  would  be  entitled  in  a 
winding  up^^). 


1)  Niger  Merchants  Co.  v.  Ca/pper  (1881)  18  Ch.  D.  557. 

2)  Be  Industrial  Insurance  Assoc.  [1910]  W.  N.  245. 
*)  Companies  (Consolidation)  Act,  1908,  Sect.  141. 
*)  Ibid.  Sect.  145. 

6)  Ibid.  Sect.  138. 

«)  Ibid.  Sect.  139. 

')  Ibid.  Sect.  142. 

«)  Ibid.  Sect.  140. 

»)  Ibid.  Sect.  144. 
i»)  Ibid.  Sect.  223. 
")  Re  Henderson's  Nigel  Ld.  [1911]  W.  N.  159. 
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The  Official  Receiver. 

The  official  receiver  is  an  officer  attached  to  the  Bankruptcy  Court,  in  whom 
the  property  of  bankrupts  vests  on  the  receiving  order  being  made,  until  the  appoint- 
ment of  a  trustee  in  bankruptcy,  and  also  during  any  vacancy  in  the  office  of  such 
trustee.  He  occupies  a  somewhat  similar  position  in  the  case  of  a  company  ordered 
to  be  wound  up;  for  he  exercises  a  general  supervision  and  becomes  provisional 
liquidator  of  the  company  on  the  winding  up  order  being  made  until  some  other 
person  is  appointed  liquidator.  After  the  appointment  of  a  liquidator  the  official 
receiver  has  powers  of  general  supervision  and  the  liquidator  must  give  the  official 
receiver  all  necessary  iriformation  and  facilities  to  enable  him  to  fulfil  his  duties. 

When  the  winding  up  order  has  been  made,  one  or  more  of  the  directors  or  the 
secretary  or  some  other  officer  of  the  company  must  make  out  and  submit  to  the 
official  receiver,  with  a  verifying  affidavit,  a  statement  of  the  company's  affairs i), 
showing  particulars  of  its  assets  and  liabilities,  the  names  of  its  creditors  and  the 
securities  held  by  them,  and  aU  persons  who  claim  to  be  creditors  or  contributories 
are  entitled,  on  payment  of  a  fee,  to  inspect  this  statement  and  obtain  copies  of  it. 

After  receipt  of  this  statement  the  official  receiver  submits  to  the  court  a  preli- 
minary report  2)  showing  the  amount  of  capital  issued  and  the  amount  subscribed 
and  paid  up,  an  estimate  of  the  assets  and  liabilities  and  a  statement  of  the  causes 
of  the  company's  failure.  He  also  states  whether  he  considers  that  further  inquiry 
into  the  formation  and  conduct  of  the  company  is  desirable,  and  he  may  supplement 
his  first  report  with  further  reports  dealing  with  any  fraud  which  in  his  opinion 
has  taken  place  and  any  other  matters  which  he  thinks  ought  to  be  laid  before  the 
court. 

He  must  also  summon  meetings  of  contributories  and  creditors  to  determine 
whether  or  not  to  apply  to  the  court  for  the  appointment  of  a  liquidator  and  a  com- 
mittee of  inspection  to  assist  him  3). 

The  committee  of  iuspection  is  a  committee  composed  of  creditors  and  contri- 
butories who  meet  at  least  once  a  month,  and  have  power  to  sanction  certain  acts 
of  the  liquidator*). 

When  the  official  receiver  is  acting  as  liquidator,  he  may,  if  he  thinks  the  interests 
of  the  creditors  or  contributories  so  require,  apply  to  the  court  for  the  appointment 
of  a  special  manager^).  The  official  receiver  may  also  be  appointed  by  the  court 
to  be  a  receiver  on  behalf  of  debenture  holders^). 

Liquidators. 

The  winding  up  of  a  company  is  conducted  by  one  or  more  liquidators.  The 
liquidator  differs  from  the  trustee  in  bankruptcy  chiefly  in  this,  that  the  property 
of  the  company  does  not  vest  in  the  Uquidator :  it  remains  vested  in  the  company 
until  its  dissolution  and  then,  if  any  property  by  accident  remains  undisposed  of, 
in  case  of  freehold  land,  it  reverts  to  the  grantor'),  leases  lapse'')  and  movables 
become  bona  vacantia  and  belong  to  the  Crown. 

In  the  case  of  an  order  to  wind  up,  the  liquidator  is  appointed  by  the  court  8). 
The  court  will  in  the  choice  of  a  liquidator  have  regard  to  the  wishes  of  the  creditors^). 
If  his  appointment  is  defective,  acts  done  by  him  are  nevertheless  valid i").  A  pro- 
visional liquidator  may  be  appointed  after  presentation  of  the  petition  and  before 
the  order  is  made.  The  official  receiver  may  be  so  appointed.  Any  other  person 
must  notify  his  appointment  to  the  Registrar  and  give  security  before  he  can  act. 

A  liquidator,  when  so  appointed,  may  resign,  or  the  court  may,  on  proper  cause 
being  shown,  remove  him  on  the  application  of  a  creditor  or  contributory,  but  not 

1)  Companies  (Consolidation)  Act,    1908,    Sect.  147. 

2)  Ibid.  Sect.  148. 
8)  Ibid.  Sect.  152. 
*)  Ibid.  Sect.  160. 
6)  Ibid.  Sect.  161. 
6)  Ibid.   Sect.  162. 

')  Hastings  Corporation  v.  Letton  [1908]  1  K.  B.  378. 

8)  Companies  (Consolidation)  Act,  1908,  Sect.  14S. 

9)  Association  of  Land  Financiers  (1879)  10  Ch.  D.  269. 
10)  Ibid.  Sect.  149  (10). 
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of  an  outsider^).  If  a  liquidator  is  removed,  the  court  will  appoint  a  new  liquidator, 
and,  during  any  vacancy,  the  official  receiver  wiU  be  the  liquidator. 

The  court  also  fixes  the  remuneration  of  the  liquidators.  The  liquidator  should 
take  into  his  custody  or  control  all  property  which  appears  to  belong  to  the  company^). 

The  liquidator's  powers  are  very  wide,  but  throughout  he  must  act  under  the 
control  of  the  court,  and  any  contributory  or  creditor  may  apply  to  the  court  for 
directions  in  respect  of  any  act  which  he  has  done  or  proposes  to  do  as  liquidator. 

Subject  to  these  safeguards  he  may^)  take  or  defend  legal  proceedings  in  the 
name  of  the  company;  carry  on  the  business  of  the  company  so  far  as  may  be  necess- 
ary for  its  beneficial  winding  up,  and  employ  solicitors  or  other  agents  to  take  any 
proceedings  or  do  any  business  which  the  liquidator  is  unable  to  take  or  do  himself. 
These  powers  can  only  be  exercised  with  the  sanction  of  the  cotirt  or  of  the  committee 
of  inspection.  Without  any  such  sanction  the  Uquidator  can  sell  the  property  of  the 
company  by  pubhc  auction  or  private  contract,  with  power  to  transfer  the  whole 
property  to  any  person  or  company  and  to  do  all  necessary  acts  and  to  execute, 
in  the  name  and  on  behalf  of  the  company,  all  necessary  deeds  and  documents  and 
he  may  use  the  company's  seal  for  that  purpose;  he  may  prove  in  the  bankruptcy 
of  any  contributory  for  any  balance  against  his  estate,  he  may  draw,  accept,  make, 
and  indorse  bills  of  exchange  or  promissory  notes  in  the  name  and  on  behalf  of  the 
company  with  the  same  effect  as  if  this  had  been  done  by  the  company  in  the  course 
of  its  business;  he  may  raise  any  necessary  money  on  the  security  of  the  assets  of 
the  company,  take  out,  in  his  official  name,  letters  of  administration  to  any  deceased 
contributory  and  do  in  his  official  name  any  other  act  necessary  for  obtaining  pay- 
ment of  any  money  due  from  a  contributory  or  his  estate,  which  cannot  be  conveni- 
ently done  in.  the  name  of  the  company. 

The  liquidator  has  also  special  powers  to  effect  compromises  with  creditors  or 
contributories  with  the  sanction  of  the  court  or  of  a  meeting  of  the  company  as  the 
case  may  be*);  and  generally  he  may  do  all  such  things  as  may  be  necessary  for 
winding  up  the  affairs  of  the  company  and  distributing  its  assets. 

A  liquidator  has  no  power  to  make  contracts  for  the  purpose  of  continuing 
the  business  of  the  company  or  to  save  it  from  the  necessity  of  liquidation,  however 
beneficial  such  contracts  may  appear  to  be 5). 

If  he  commences  or  continues  proceedings  in  the  name  of  the  company,  the  costs 
are  payable  as  one  of  the  first  payments  out  of  the  assets  of  the  company  S),  and 
the  liquidator  incurs  no  personal  habUity.  If  however  he  commences  proceedings 
in  his  own  name  he  becomes  personally  liable  for  the  costs,  with  a  right  of  indemnity 
out  of  the  assets. 

The  liquidator  must  pay  moneys  received  by  him  into  the  Companies  Liqui- 
dation Account  at  the  Bank  of  England'),  unless  the  Board  of  Trade  at  the  request 
of  the  committee  of  inspection  authorises  him  to  pay  any  particular  amounts  into 
some  other  bank.  He  must  on  no  account  pay  any  moneys  received  into  his  private 
banking  account. 

He  must  send  to  the  Board  of  Trade  at  least  twice  in  every  year  an  account 
of  his  receipts  and  payments  8).  This  account  is  filed  and  audited  and  a  copy  or 
extract  is  sent  to  every  creditor  and  contributory.  He  must  also  keep  a  minute 
book  of  proceedings  at  meetings  and  this  is  also  open  to  inspection^). 

The  liquidator  may  summon  meetings  of  creditors  and  contributories,  and  must 
do  so  on  the  request  of  one  tenth  in  value  of  either  creditors  or  contributories,  and 
must  have  regard  to  any  directions  given  by  them  or  by  the  committee  of  inspection. 
In  case  of  doubt  the  liquidator  may  apply  to  the  court  by  summons  in  the  winding  up 
proceedings  for  directions,  and  any  person  aggrieved  by  anything  done  by  the  liqui- 
dator may  apply  to  the  court  in  the  same  way^O). 


1)  New  de  Kaap  Ld.  [1908]  1  Ch.  589. 

^)  Companies  (Consolidation)  Act,  1908,  Sect.  150. 

3)  Ibid.  Sect.  161. 

*)  Ibid.  Sect.  214. 

s)  Re  Wreck  Recovery  Co.  (1880)  15  Ch.  D.  353. 

6)  Re  Wenbom  &  Oo.  [1905]  1  Ch.  413. 

')  Companies  (ConsoUdation)  Act,  1908,  Sect.  154. 

8)  Ibid.  Sect.  155. 

»)  Ibid.   Sect.  156. 

10)  Ibid.  Sect.  158. 
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The  Board  of  Tirade  exercises  a  general  supervision  over  the  liquidator  and  may- 
require  him  to  answer  any  inquiries  or  may  direct  an  investigation  of  his  books 
and  vouchers. 

A  liquidator  may  be  liable  to  the  company  for  gross  negligence  in  the  perform- 
ance of  his  duty;  but  he  cannot  be  made  personally  liable  by  any  individual  contri- 
butory or  creditor  unless  by  his  negligence  he  has  allowed  the  company  to  be  wound 
up  finally  without  meeting  their  just  claims^). 

When  the  liquidator  has  completed  the  liquidation  or  has  resigned,  the  Board 
of  Trade  may  grant  him  a  release,  after  considering  any  objections  raised  by  creditors 
or  contributories,  and  the  release  discharges  him  from  all  liabilities  in  respect  of  his 
acts  as  liquidator  unless  it  is  revoked  on  the  ground  of  fraud 2). 

Proceedings  in  the  Winding  Up. 

After  the  winding  up  order  has  been  made  the  court  settles  the  list  of  contributories  3) 
and  may  make  calls  on  them,  whether  or  not  the  sufficiency  of  the  assets  is  known, 
and  may  call  up  more  than  is  actually  necessary  so  as  to  allow  a  margin  for  failures 
to  pay  the  call*).  Even  if  all  the  debts  have  been  paid,  the  court  may  make  a  call 
for  the  purpose  of  adjusting  or  equalising  the  position  of  the  various  contributories. 
The  court  may  also  order  a  contributory  to  pay  to  the  liquidator  or  to  the  Bank 
of  England  any  other  moneys  due  from  the  contributory  to  the  company,  and  may 
order  him  to  deliver  up  any  other  property  or  papers  which  prima  facie  belong  to 
the  company. 

The  court  fixes  a  time  within  which  creditors  are  to  prove  their  debts  or  to  be 
excluded,  and,  after  providing  for  the  costs  of  the  liquidation,  adjusts  the  rights  of 
those  creditors  who  have  proved  their  debts,  and  distributes  any  surplus  among 
the  contributories  according  to  their  rights. 

The  court  has  power  to  summon  before  it  any  person  who  has  any  property 
of  the  company  or  is  able  or  likely  to  be  able  to  give  any  useful  information  S)  and 
examine  him  on  oath  and  make  him  produce  any  material  papers. 

If  the  official  receiver  reports  that  there  has  been  fraud,  the  court  may  order 
any  person  concerned  in  the  formation  of  the  company  or  any  officer  of  the  com- 
pany to  be  pubHcly  examined  on  oath.  The  official  receiver  takes  part  in  this  exa- 
mination and  may  employ  solicitors  and  counsel,  and  the  person  ordered  to  be  exa- 
mined may  also  employ  soUcitor  and  counsel  and  may  be  allowed  the  cost  of  so  doing 
it  he  is  exculpated  from  any  charges  made  against  him^). 

The  court  may  even  arrest  a  contributory  or  seize  his  papers,  if  it  beUeves  that 
he  is  about  to  leave  the  country  or  abscond  for  the  purpose  of  avoiding  payment 
of  calls  or  of  removing  the  company's  property  or  evading  examination'). 

The  details  of  winding  up  practice  relating  to  the  proof  of  debts,  settling  lists 
of  contributories,  making  calls  and  distributing  the  assets  are  dealt  with  in  the 
Winding  Up  Rules,  which  are  a  set  of  rules  made  under  the  provisions  of  the  Compan- 
ies Act.  By  these  rules  many  of  the  powers  of  the  court  are  delegated  to  the  liqui- 
dator, and  a  Registrar  appointed  under  the  rules  is  authorised  to  determine  questions 
arising  in  the  winding  up.  An  appeal  lies  from  the  decision  of  this  Registrar  to  the 
Covirt  and  from  the  Court  to  the  Court  of  Appeal  and  finally  to  the  House  of  Lords. 

The  liquidation  is  brought  to  an  end  by  the  company  being  dissolved.  This 
can  be  done,  after  the  affairs  of  the  company  have  been  fuUy  wound  up,  by  an  order 
of  the  court  that  the  company  be  dissolved.  The  company  thereupon  ceases  to  exist 
and  the  liquidator  communicates  the  fact  of  its  dissolution  to  the  Registrar,  who 
enters  a  minute  of  the  dissolution  in  the  register. 

Voluntary  Winding  Up. 

When  the  period  (if  any)  fixed  for  the  duration  of  the  company  by  the  articles 
has  expired  or  the  event  (if  any)  has  occurred  on  the  occurrence  of  which  the  articles 
provide  that  the  company  is  to  be  dissolved,  the  company  may  be  wound  up  vol- 

1)  Pvlsford  V.  Devemsh  [1903]  2  Ch.  626. 

2)  Companies  (Consolidation)  Act,  1908,  Sect.  167. 
8)  Ibid.  Sect.  163. 

*)  Ibid.  Sect.  166. 
«)  Ibid.  Sect.  174. 
8)  Ibid.  Sect.  176. 
7)  Ibid.  Sect.  176. 
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untarily  by  passir^  in  general  meeting  an  ordinary  resolution  requiring  the  com- 
pany to  be  wound  up;  or  the  company  may  resolve  by  special  resolution  for  any 
reason  that  the  company  shall  be  wound  up  voluntarily,  or  it  may  resolve  by  extra- 
ordinary resolution  that  it  cannot  by  reason  of  its  liabilities  continue  its  business, 
and  that  it  is  advisable  to  wind  up. 

In  the  last  mentioned  case  the  extraordinary  resolution  is  not  vaUd  unless  the 
notice  of  the  meeting  expressly  states  that  the  resolution  for  winding  up  will  be 
based  upon  the  inabihty  of  the  company  to  pay  its  debts  i).  Winding  up  by  an 
ordinary  resolution  is  very  rare. 

The  commencement  of  a  voluntary  winding  up  dates  from  the  date  of  the 
passing  of  the  resolution  2),  which  in  case  of  a  special  resolution  means  the  passing 
of  the  second  or  confirmatory  resolution. 

When,  after  a  voluntary  winding  up  has  commenced,  the  court  makes  a  winding 
up  order,  the  winding  up  dates  from  the  presentation  of  the  petition  and  not  from 
the  date  of  the  resolution  3). 

On  the  commencement  of  a  voluntary  winding  up  the  company  ceases  to  carry 
on  its  business  except  so  far  as  is  required  for  the  beneficial  winding  up  of  the  com- 
pany*), but  its  corporate  state  and  corporate  powers  continue  untH  it  is  dissolved. 

The  powers  of  the  directors  also  cease  on  the  appointment  of  a  liquidator,  except 
so  far  as  they  are  expressly  continued  by  the  hquidator  or  by  the  company  in  general 
meeting. 

The  property  of  the  company  is  applied  in  satisfaction  of  its  liabilities  pari 
passu  and  subject  thereto,  unless  the  articles  otherwise  provide,  is  distributed  among 
the  members  according  to  their  rights  and  interests  in  the  company  5).  The  company 
in  general  meeting  appoints  one  or  more  hquidators  for  the  purpose  of  winding  up 
its  affairs  and  distributing  its  assets.  The  liquidator  may,  without  the  sanction 
of  the  court,  exercise  all  powers  of  a  hquidator  in  a  winding  up  by  the  court  and 
may  also  exercise  the  powers  of  the  court  of  settling  a  list  of  contributories  and 
of  making  calls ;  he  must  also  pay  the  debts  of  the  company  and  adjust  the  rights 
of  the  contributories  among  themselves. 

If  there  is  no  liquidator  acting,  the  court  may,  on  the  application  of  a  contri- 
butory appoint  a  hquidator,  and  the  court  may  remove  a  Hquidator  and  appoint 
another  liquidator. 

The  liquidator  must  within  seven  days  from  his  appointment  send  notice  by 
post  to  all  persons  who  appear  to  him  to  be  creditors  of  the  company  that  a  meeting 
of  the  creditors  of  the  company  will  be  held  not  less  than  14  nor  more  than  21  days 
after  his  appointment®).  At  this  meeting  the  creditors  determine  whether  anappUc- 
ation  shall  be  made  to  the  court  for  the  appointment  of  any  person  as  hquidator 
in  the  place  of  or  jointly  with  the  liquidator  appointed  by  the  company,  or  for  the 
appointment  of  a  committee  of  inspection,  and  the  court  may  make  an  order  either 
for  the  removal  of  the  hquidator  appointed  by  the  company  and  for  the  appointment 
of  some  other  person  to  act  as  liquidator  jointly  with  the  liquidator  appointed  by 
the  company  or  for  the  appointment  of  a  committee  of  inspection. 

If  a  vacancy  occurs  in  the  office  of  liquidator,  the  company  in  general  meeting 
may,  subject  to  any  arrangement  with  its  creditors,  fiU  the  vacancy,  and  a  general 
meeting  may  be  convened  for  that  purpose  by  any  contributory''). 

The  company  may  by  extraordinary  resolution  delegate  to  its  creditors  or  to 
any  committee  of  them  the  power  of  appointing  liquidators  8)  and  any  arrangement 
entered  into  between  a  company  being  wound  up  voluntarily  and  its  creditors  is 
binding  on  the  company  if  sanctioned  by  an  extraordinary  resolution  and  on  the 
creditors  if  acceded  to  by  three  fourths  in  number  and  value  of  the  creditors®). 

Any  creditor  or  contributory  may,  however,  within  three  weeks  from  the  com- 
pletion of  the  arrangement  appeal  to  the  court  against  it. 

1)  Be  Silkatone  Fall  Colliery  Co.  (1875)  1  Ch.  D.  38. 

2)  Companies  (Conaolidation)  Act,  1908,  Sect.  183. 

3)  Biissell  Record  Go.  [1910]  2  Ch.  78. 

*)  Companies  (Consolidation)  Act,  1908,  Sect.  184. 

6)  Ibid.   Sect.  186. 

6)  Ibid.   Sect.  188. 

')  Ibid.   Sect.  189. 

8)  Ibid.  Sect.  190. 

9)  Ibid.  Sect.  191. 
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The  liquidator  or  any  contributory  or  creditor  may  apply  to  the  court  to 
determine  any  question  arising  in  the  winding  up  or  to  exercise  any  of  the  powers 
which  the  court  might  exercise  if  the  company  were  being  wound  up  by  the  court i). 
Consequently  there  is  seldom  any  necessity  to  apply  to  the  court  that  the  liqui- 
dation shall  be  continued  subject  to  the  supervision  of  the  court. 

The  hquidator  may  summon  general  meetings  of  the  company  for  the  purpose 
of  obtaining  the  sanction  of  the  company  to  any  particular  proposal  by  special  or 
extraordinary  resolution  or  for  any  other  purposes  2),  and  in  the  event  of  the  winding 
up  continuing  for  more  than  one  year  the  hquidator  must  summon  a  general  meeting 
of  the  company  at  the  end  of  the  first  year  and  of  each  succeeding  year  and  lay  be- 
fore the  meeting  an  accoimt  of  his  acts  and  dealings  and  of  the  conduct  of  the  winding 
up  during  the  preceding  year.  As  soon  as  the  affairs  of  the  company  are  fuUy  wound 
up,  the  liquidator  must  make  up  an  account  of  the  winding  up,  showing  how  the 
winding  up  has  been  conducted  and  the  property  of  the  company  has  been 
disposed  of,  and  then  caU  a  general  meeting  of  the  company  for  the  purpose 
of  laying  the  account  before  it  and  giving  any  explanations  of  the  account 
which  may  be  necessary  3).  Within  one  week  after  the  meeting  the  hquidator 
makes  a  return  to  the  Registrar  of  Companies  of  the  holding  of  the  meeting  and  of 
its  date,  and  the  Registrar  on  receiving  the  retimi  forthwith  registers  it  and  on  the 
expiration  of  three  months  from  the  registration  of  the  return  the  company  is  deemed 
to  be  dissolved. 

The  court  may,  however,  on  the  apphcation  of  the  hquidator  or  of  any  other 
person  who  appears  to  the  court  to  be  interested,  make  an  order  deferring  the  date 
at  which  the  dissolution  of  the  company  is  to  take  effect  for  such  time  as  the  court 
thinks  fit. 

All  costs,  charges  and  expenses  properly  incurred  in  the  voluntary  winding  up 
of  a  company,  including  the  remuneration  of  the  hquidator,  are  payable  out  of  the 
assets  of  the  company  in  priority  to  all  other  claims*). 

The  voluntary  winding  up  of  a  company  does  not  bar  the  right  of  any  creditor 
or  contributory  to  have  it  wound  up  by  the  court  if  the  court  is  of  opinion  that  the 
rights  will  be  prejudiced  by  a  voluntary  winding  up^). 

The  creditor  or  contributory  must,  however,  prove  some  special  circumstances, 
such  as  the  probabihty  of  fraudulent  preferences  being  given,  or  that  the  hquidator 
is  merely  a  nominee  of  fraudulent  directors,  before  he  can  succeed  in  obtaining  a 
compulsory  order  after  a  voluntary  winding  up  has  commenced. 

This  risk  must  be  borne  in  mind  by  a  creditor  who  proposes  to  present  a  winding 
up  petition  for  the  purpose  of  enforcing  payment  of  his  debt :  for  the  presentation 
of  his  petition  will  probably  be  followed  almost  immediately  by  a  resolution  for 
voluntary  winding  up,  and  he  will  then  find  that  he  has  either  to  prove  some  special 
reasons  for  requiring  a  winding  up  order,  or  must  submit  to  have  his  petition  dis- 
missed, usually  without  any  order  as  to  costs. 

If  a  compulsory  order  is  made  after  a  voluntary  winding  up  has  commenced, 
the  court  may  adopt  aU  or  any  of  the  proceedings  in  the  voluntary  wiading  up®). 
In  this  case  tite  commencement  of  the  winding  up  dates  from  the  presentation  of 
the  petition''). 

Winding  up  subject  to  Supervision  of  the  Court. 

When  a  company  has  resolved  to  wind  up  voluntarily  the  court  may  make 
an  order  that  the  volimtary  winding  up  shall  continue,  but  subject  to  the  super- 
vision of  the  court  8) ,  on  such  terms  and  conditions  as  the  coviit  thinks  just.  The  super- 
vision may  be  so  shght  as  to  hardly  interfere  with  the  voluntary  winding  up,  or 
may  be  so  strict  as  almost  to  turn  the  hquidation  into  a  winding  up  by  the  court  ^). 
The  court  may,  in  all  matters  relating  to  the  winding  up  subject  to  supervision,  have 

1)  Ibid.   Sect.  193. 

2)  Ibid.   Sect.  194. 

5)  Ibid.  Sect.  195. 
*)  Ibid.  Sect.  196. 

6)  Ibid.  Sect.  197. 

8)  Ibid.  Sect.  198. 

7)  RueseU  Hunting  Becord  Co.  [1910]  2  Ch.  78. 

*)  Compoaies  (Consolidation)  Act,  1908,    Sect.  199. 

9)  Re  Watson  &  Sons  [1891]  2  Ch.  55. 
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regard  to  the  wishes  of  the  creditors  or  contributories.  These  wishes  may  be  proved 
to  the  court  by  any  sufficient  evidence^),  but  are  usually  ascertained  by  means  of 
calling  meetings  of  the  creditors  and  contributories. 

Where  an  order  is  made  for  a  winding  up  subject  to  supervision,  the  court 
may  appoint  an  additional  liquidator,  who  has  the  same  powers  and  stands  in  the 
same  position  as  if  he  had  been  appointed  by  the  company^). 
;  In  so  far  as  the  restrictions  imposed  by  the  court  do  not  expressly  fetter  the 
powers  of  the  liquidator,  he  may  exercise  all  his  powers  without  the  sanction  or  inter- 
vention  of  the  court  in  the  same  manner  as  if  the  company  were  being  wound  up 
voluntarily  3). 

In  other  respects  an  order  for  winding  up  under  supervision  has  the  same  effect 
as  an  order  for  winding  up  by  the  court,  except  that  certain  provisions  of  the  Act 
relating  to  the  appointment  of  liquidators  and  the  supervision  of  their  acts  and 
accounts  do  not  apply. 

Reconstruction. 

When  a  company  has  exhausted  its  available  working  capital,  it  frequently 
happens  that  the  only  practicable  way  of  continuing  the  business  is  to  transfer 
the  whole  undertaking  and  property  of  the  company  to  a  new  company  in  such  a 
way  that  the  holders  of  shares  in  the  old  company  shall  be  entitled  to  a  corresponding 
number  of  shares  in  the  new  company,  but  subject  to  payment  of  some  further 
assessments  or  calls  in  respect  of  the  new  shares.  That  is  to  say,  the  shares  in  the 
new  company  are  issued  as  partly  paid. 

The  Companies  Act  provides  a  method  by  which  such  a  transfer  can  be  made  by 
the  liquidator  in  a  voluntary  winding  up :  but  at  one  time  it  was  usual  to  carry  out 
such  reconstructions  independently  of  the  statutory  provisions,  by  inserting  in  the 
memorandum  of  association  of  the  company  an  express  power  to  sell  its  whole  under- 
taking for  shares  in  another  company,  and  by  carrying  out  the  reconstruction 
scheme  under  this  supposed  power.  Such  schemes  usually  put  pressure  on  the 
members  of  the  old  company  by  providing  that  if  they  elected  not  to  take  up  shares 
in  the  new  company,  their  shares  should  be  sold  for  what  they  would  fetch  and  that 
they  should  forfeit  all  their  rights  in  the  old  company. 

Some  schemes  provided  that  the  proceeds  of  any  shares  so  sold  should  belong 
to  the  new  company;  but  such  a  provision  was  very  soon  held  to  vitiate  the  whole 
scheme.  Other  schemes  provided  for  a  rateable  distribution  among  the  dissentient 
shareholders  of  the  proceeds  of  sale  of  all  shares  which  were  not  taken  up,  and  these 
were  for  many  years  thought  to  be  vahd. 

The  statutory  provisions  are  as  follows  : 

Where  a  company  is  proposed  to  be  or  is  in  course  of  being  wound  up  volunt- 
arily*) and  the  whole  or  part  of  its  business  or  property  is  proposed  to  be  transferred 
or  sold  to  another  company,  the  hquidator  of  the  first  named  or  "transferor"  com- 
pany may  with  the  sanction  of  a  special  resolution  of  that  company  receive,  in  com- 
pensation or  part  compensation  for  the  transfer  or  sale,  shares,  pohcies  or  other  like 
interests  in  the  transferee  company  for  distribution  among  the  members  of  the 
transferor  company  or  may  enter  into  any  other  arrangement  whereby  the  members 
of  the  transferor  company  may,  instead  of  receiving  cash,  shares,  pohcies  or  other 
like  interests  or  in  addition  thereto  participate  in  the  profits  of  or  receive  any  other 
benefit  from  the  transferee  company,  and  any  such  sale  or  arrangement  is  blading 
on  the  members  of  the  transferor  company.  But  iE  any  member  of  the  transferor 
company,  who  did  not  vote  in  favour  of  the  special  resolution  at  either  of  the  meet- 
ings at  wliich  the  resolution  was  passed  and  approved,  expresses  his  dissent  in  writing 
addressed  to  the  hquidator  and  left  at  the  registered  office  of  the  company  within 
seven  days  after  the  confirmation  of  the  resolution,  he  may  require  the  liquidator 
either  to  abstain  from  carrying  the  resolution  into  effect  or  to  purchase  his  interest 
at  a  price  to  be  determined  by  agreement  or,  in  default  of  agreement,  by  arbitration. 

If  the  hquidator  elects  to  purchase  the  member's  interest,  the  purchase  money 
must  be  paid  before  the  company  is  dissolved.   If  an  order  is  made  within  a  year 

1)  Companies  (Consolidation)  Act,  1908,    Sect.  201. 

2)  Ibid.  Sect.  202. 
»)  Ibid.  Sect.  203. 
*)  Ibid.  Sect.  192. 
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for  winding  up  the  company  by  the  court  or  subject  to  the  supervision  of  the  court, 
the  special  resolution  ceases  to  be  vaUd  unless  sanctioned  by  the  court. 

Thus  it  will  be  seen  that  the  statutory  provisions  carefully  protect  the  rights 
of  any  dissentient  member;  for  if  he  takes  the  proper  steps  he  can  either  stop  the 
reconstruction  or  insist  that  his  interest  in  the  old  company  shall  be  pm-chased 
at  a  valuation.  The  value  of  this  interest  is  not  simply  the  market  value  of  his  shares, 
but  the  actual  value  of  his  proportion  of  the  total  assets  (including  undertaking 
and  goodwill)  of  the  old  company  to  be  ascertained  if  necessary  by  valuation. 

K  any  considerable  number  of  shareholders  should  dissent  from  the  scheme 
and  claim  their  rights  under  the  Act,  the  scheme  is  almost  bound  to  fail,  and  it  was 
for  this  reason  that  attempts  were  so  frequently  made  to  deprive  dissentient  share- 
holders of  their  statutory  rights. 

It  was  long  ago  decided  that  any  provisions  in  the  articles  of  association  of  a 
company  which  attempted  to  deprive  the  members  of  their  right  to  dissent  from 
such  reconstruction  schemes  were  void^)  and  it  has  now  been  recently  decided  by  the 
Court  of  Appeal  that  no  scheme  for  the  sale  of  a  company's  whole  undertaking  to 
another  company  with  a  view  to  reconstruction  can  be  carried  out  under  powers 
contained  in  the  memorandum,  nor  in  any  other  manner  except  under  the  statutory 
provisions  above-mentioned  2);  so  that  dissentient  shareholders  cannot  now  be 
deprived  of  their  statutory  right  to  dissent  from  any  such  scheme  and  to  claim  the 
value  of  their  share  of  the  assets  of  the  old  company. 

Any  shareholder  who  wishes  to  dissent  should,  however,  immediately  seek  legal 
advice  in  order  to  ensure  that  his  notice  of  dissent  is  given  within  the  proper  time 
and  in  the  proper  manner.  Thus  the  notice  must  claim  exactly  what  the  statute 
gives  the  dissentient  a  right  to  claim,  and  must  be  served  at  the  company's  office 
within  the  proper  time  3).  If  however  the  company  purports  to  accept  the  notice 
without  raising  any  objection  to  its  form  until  after  the  statutory  time  has  expired, 
it  may  be  held  to  have  waived  the  informality  and  to  be  bound  to  give  effect  to  the 
notice*). 

Effect  of  Winding  Up. 

After  the  commencement  of  a  voluntary  winding  up  aU  transfers  of  shares 
are  void  except  transfers  made  to  or  with  the  sanction  of  the  liquidator,  and  every 
alteration  in  the  status  of  the  members  of  the  company  is  void  5).  Thus  a  shareholder 
who  acquired  his  shares  by  transfer  when  an  infant,  and  consequently  by  reason 
of  his  status  had  a  right  which  he  could  repudiate,  cannot  ratify  the  transfer  after 
the  winding  up  has  commenced®).  But  shares  may  be  vaUdly  transferred  between 
the  date  of  the  meeting  at  which  a  special  resolution  is  passed  and  the  date  of  the 
meeting  at  which  the  resolution  is  confirmed,  and  debentures  may  be  transferred 
after  the  winding  up  has  commenced. 

In  the  case  of  a  winding  up  by  the  court  or  subject  to  the  supervision  of  the 
court,  every  disposition  of  the  property  of  the  company  and  every  transfer  of  shares 
or  alteration  in  the  status  of  its  members  made  after  the  commencement  of  the 
winding  up,  is  void  unless  the  court  otherwise  orders. 

After  the  commencement  of  a  voluntary  winding  up,  the  court  may,  if  it  thinks 
fit,  stay  any  proceedings  which  have  been  taken  against  the  company,  and  the  same 
nile  apphes  after  the  presentation  of  a  winding  up  petition.  But  when  a  winding  up 
order  has  been  made  by  the  coiui;,  all  proceedings  against  the  company  must  cease. 
Thus  after  a  winding  up  order  a  landlord  cannot  distrain  for  rent,  and  a  judgment 
creditor  cannot  levy  execution.  But  if  rent  has  become  payable  in  respect  of  land 
or  buildings  which  have  been  used  after  the  date  of  the  order  for  the  pmrposes  of 
winding  up,  the  landlord  can  distrain;  and  a  creditor  who  has  levied  execution  by 
seizing  goods  before  the  winding  up  commenced,  can  sell  the  goods  after  the  order 
has  been  made ;  and  he  will  have  the  same  right  it  he  was  prevented  from  levying 
execution  by  a  trick  on  the  part  of  the  officers  of  the  company'). 

1)  Payne  v.  Cork  Co.  [1900]  1  Ch.  308. 

2)  Biagood  v.  Henderson's  Transvaal  Ld.  [1908]  1  C!h.  743. 
8)  Union  Bank  of  Kingston  (1880)  13  Ch.  D.  808. 

*)  BraUey  v.  Rhodesia  Consolidated  Ld.  [1910]  2  Ch.  95. 
^)  Companies  (Consolidation)  Act,  1908,    Sect.  205. 
8)  Oostello'e  Case  (1869)  L.  B.  8  Eq.  504. 
7)  Armorduct  Co.  Ld.  [1911]  2  K.  B.  143. 
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A  winding  up  order  by  the  court  is  a  discharge  of  all  the  servants  of  the  com- 
panyi),  but  a  voluntary  winding  up  does  not  have  this  effect^). 

In  every  winding  up,  whether  voluntary  or  compulsory,  the  rules  as  to  what 
debts  are  provable  are  the  same,  viz:  all  debts,  including  debts  payable  on  a  conting- 
ency, and  aU  claims  against  the  company,  present  or  future,  certain  or  contingent, 
ascertained  or  being  imascertained  claims  for  damages 3). 

Creditors  must  prove  for  their  debts  within  the  time  fixed  by  the  Uquidator; 
otherwise  they  can  only  claim  to  be  paid  out  of  any  assets  still  remaining  in  Ms 
hands  when  their  claim  is  made. 

In  the  winding  up  of  an  insolvent  company  the  same  rules  prevail  with  regard 
to  the  respective  rights  of  secured  and  unsecured  creditors  and  to  debts  provable 
and  to  the  valuation  of  annuities  and  future  and  contingent  liabilities  as  are  in  force 
for  the  time  being  under  the  law  of  bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt*),  and  all  persons  who  in  any  such  case  would  be  entitled  to  prove 
for  and  receive  dividends  out  of  the  assets  of  the  company  may  come  in  under  the 
winding  up. 

The  following  debts  are  payable  in  priority  to  all  other  debts  ^)  :- 

a)  Rates  which  have  become  due  within  twelve  months,  and  taxes  not  exceed- 
ing one  year's  assessment; 

b)  Wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to 
the  company  during  four  months,  not  exceeding  fifty  pounds ; 

c)  Wages  of  any  workman  or  labourer  not  exceeding  twenty -five  pounds,  in  respect 
of  services  rendered  to  the  company  during  the  previous  two  months ;  and 

d)  Amounts  (not  exceeding  in  any  individual  case  one  hundred  pounds)  due 
in  respect  of  compensation  under  the  Workmen's  Compensation  Act,  1906. 

All  these  debts  rank  equally  among  themselves  and  are  paid  in  full,  unless  the 
assets  are  insufficient  to  meet  them,  in  which  case  they  abate  in  equal  proportions, 
and  they  have  priority  over  the  claims  of  holders  of  debentures  under  any  floating 
charge  created  by  the  company,  and  in  case  a  landlord  has  distrained  on  any 
goods  of  the  company  within  three  months  before  the  date  of  a  winding  up  order, 
these  debts  are  a  first  charge  on  the  goods  distrained  or  the  proceeds  of  the  sale. 

The  date  up  to  which  these  payments  are  calcidated  is  in  the  case  of  a  company 
ordered  to  be  wound  up  compulsorily,  which  had  not  previously  commenced  to  be 
wound  up  voluntarily,  the  date  of  the  winding  up  order,  and  in  any  other  case  the 
date  of  the  commencement  of  the  winding  up. 

A  floating  charge  on  the  undertaking  or  property  of  the  company  created  within 
three  months  before  the  commencement  of  a  winding  up  is  void  6)  unless  it  is  proved 
that  the  company  immediately  after  the  creation  of  the  charge  was  solvent.  But 
it  is  vaUd  to  the  extent  of  any  cash  paid  to  the  company  at  the  time  of  or  subse- 
quently to  the  creation  of  and  in  consideration  for  the  charge,  together  with  interest 
on  that  amomit  at  the  rate  of  5  per  cent,  per  annum.  This  will  include  money  paid 
a  few  days  before  the  charge  was  given  in  reliance  on  a  promise  to  give  the  charge''), 
but  will  not  include  any  payment  which  does  not  increase  the  funds  of  the  company 
available  for  the  payment  of  its  creditors;  thus  a  payment  made  to  clear  off  a  debt, 
the  payment  of  which  had  been  for  some  time  guaranteed  by  the  persons  taking 
the  charge,  has  been  held  not  to  make  the  charge  vaUd*). 

Any  act  which,  if  done  by  or  against  an  individual,  would  be  deemed  in  his  bank- 
ruptcy a  fraudulent  preference  is  deemed  a  fraudulent  preference  of  the  creditors 
of  a  company  if  it  is  woundup^).  For  this  purpose  the  presentation  of  the  petition 
or  the  resolution  for  winding  up,  as  the  case  may  be,  is  deemed  to  correspond  with 
the  act  of  bankruptcy  in  the  case  of  an  indiAddual. 

A  conveyance  by  a  company  of  all  its  property  to  trustees  for  the  benefit  of  all 
its  creditors  is  void,  and  where  a  company  is  being  wound  up  by  or  subject  to  the 

1)  Measures  Bros.  Ld.  v.  Measures  [1910]  1  Ch.  336. 

2)  Midland  Covmtiea  Bank  v.  Attwood  [1905]  1  Ch.  357. 

3)  Companies  (Consolidation)  Act,  1908,    Sect.  206. 
*)  Ibid.  Sect.  207. 

6)  Ibid.  Sect.  209. 
«)  Ibid.  Sect.  212. 
')  Columbian  Fireproofing  Co.  [1910]  2  Ch.  120. 

8)  Orleans  Motor  Co.  [1911]  2  Ch.  40. 

9)  Cf.  re  QoUburg  [1912]  W.  N.  8. 
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supervision  of  the  court  any  attachment,  sequestration,  distress  or  execution  put 
in  force  against  the  effects  of  the  company  after  the  commencement  of  the  winding 
up  is  also  void. 

The  books  and  papers  of  a  company  are  prima  facie  evidence  in  a  winding  up 
of  the  facts  stated  ia  them,  as  between  the  contributories  and  the  company,  and 
the  court  may  make  such  orders  as  it  thinks  fit^)  for  the  inspection  of  books  and 
papers  by  creditors  or  contributories.  When  the  company  is  dissolved,  the  books 
are  disposed  of  as  the  court  directs,  or  iu  the  case  of  a  voluntary  winding  up  as  the 
company  by  extraordiaary  resolution  directs,  and  after  5  years  no  person  is  respons- 
ible for  not  being  able  to  produce  them. 

XXII.  Special  forms  of  Companies  other  than  Public  Companies  Limited 

by  Shares. 
I.  Private  Companies. 

Small  businesses  are  often  conducted  by  private  companies,  in  which  there 
are  few  members  and  the  shares  are  nearly  all  controlled  by  one  or  two  persons, 
and  which  enjoy  certain  exemptions  from  the  requirements  of  the  Companies  Act. 

A  company  cannot  claim  the  advantages  accorded  to  a  private  company  unless 
its  articles  are  so  framed  as  to  restrict  the  right  to  transfer  its  shares,  limit  the 
number  of  its  members  (exclusive  of  persons  who  are  in  the  employ  of  the  company) 
to  fifty,  and  prohibit  any  invitation  to  the  public  to  subscribe  for  shares  or  deben- 
tures of  the  company. 

Probably  any  restriction  on  the  right  of  transfer  is  sufficient  for  this  purpose 
if  it  enables  the  directors  to  keep  the  number  of  members  down  to  fifty. 

A  distribution  of  a  few  copies  of  a  prospectus  marked  "private"  among  friends 
of  the  directors  is  not  an  invitation  to  the  public,  but  if  a  considerable  number  are 
distributed,  the  prospectus  will  probably  be  held  to  amount  to  an  application  to 
the  public,  especially  if  the  circulation  is  not  confined  to  personal  friends  of  the 
directors^). 

A  private  company  is  a  distinct  person  in  law  from  the  members  who  compose 
it,  even  though  it  is  a  "one-man  company",  the  whole  of  the  shares,  except  one  or 
two,  being  held  by  one  person,  who  also  conducts  the  whole  management  of  the 
company  3). 

The  privileges  of  a  private  company  are  that  it  need  not  have  more  than  two 
members  and  need  not  include  any  balance  sheet  in  its  annual  summary,  nor  give 
equal  rights  to  all  shareholders  of  inspecting  balance  sheets  etc.,  nor  send  out  any 
report  before  the  statutory  meeting.  The  directors  may  act  without  filing  any  consent 
and  shares  may  be  allotted  before  the  minimum  subscription  has  been  taken  up. 
No  statement  in  Heu  of  a  prospectus  need  be  filed  and  there  is  no  restriction  on 
the  commencement  of  business. 

A  private  company  may  turn  itself  into  a  public  company  by  a  special  resolution 
and  by  filing  a  statement  in  heu  of  prospectus  and  a  statutory  declaration.  Probably 
also  a  publie  company  can  form  itself  into  a  private  company  if  it  so  alters  its 
articles  as  to  comply  with  the  requirements  of  a  private  company. 

2.  Unlimited  Companies. 

Since  there  is  no  limitation  at  all  of  the  liabilities  of  the  members  of  an  unlimited 
company,  the  memorandum  of  association  differs  somewhat  in  form  from  that  of 
a  Umited  company. 

The  memorandum  must  state: 

1.  The  name  of  the  company. 

2.  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland,  in 
which  the  registered  office  of  the  company  is  to  be  situate. 

3.  The  objects  of  the  company.   It  is  silent  as  to  any  Umitation  of  liabiUty  and 
fixes  no  amount  as  the  capital  of  the  company. 

The  shareholders  of  an  unhmited  liability  company  are  hable  to  the  full  extent 
of  their  means  for  all  the  debts  of  the  company,  and  a  shareholder  who  holds  shares 

1)  Companies  (Consolidation)  Act,  1908,    Sect.  220. 

2)  South  of  England  Natural  Gae  Co.  [1911]  1  Ch.  573. 
')  Salomon  v.  Salomon  tfc  Co.  Ld.  [1897]  A.  C.  22. 
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as  a  trustee  for  another  cannot  limit  his  liabiHty  to  the  extent  of  the  trust  estate 
by  registering  himself  as  a  trustee  shareholder. 

A  limited  company  can  be  a  member  of  an  unlimited  company  and  will  be  liable 
in  the  same  way  to  the  extent  of  its  assets. 

An  unlimited  company  may  exist  without  any  share  capital  at  aU,  and  may 
reduce  its  capital  (if  it  has  any)  to  any  extent  authorised  by  its  memorandum  and 
articles  without  the  sanction  of  the  court.  If  it  has  no  capital,  the  High  Court  is 
the  only  court  which  has  jurisdiction  to  wind  it  up. 

An  unlimited  company  may  convert  itself  into  a  limited  company  provided 
the  word  "limited"  is  added  to  its  name  and  the  necessary  formalities  are  observed^); 
but  the  change  does  not  affect  the  Uability  of  the  company  in  respect  of  any  debt 
incurred  or  contract  made  before  the  date  of  its  registration  as  a  limited  company. 

3.  Companies  limited  by  guarantee. 

Companies  Umited  by  guarantee  need  not  have  a  share  capital.  If  they  have 
none,  no  person  who  is  not  a  member  of  the  company  can  share  in  the  profits^) ;  but 
every  provision  which  divides  up  the  undertaking  of  the  company  between  several 
persons  is  treated  as  creating  a  share  capital,  and  the  provisions  of  the  Companies 
Act  relating  to  share  capital  will  then  apply  to  the  company  3). 

The  memorandum  of  association  differs  slightly  in  form  from  that  of  a  company 
limited  by  shares.  It  must  state 

1.  The  name  of  the  company  with  the  word  "limited"  as  the  last  word  of  its 
name. 

2.  The  part  of  the  United  Kingdom,  whether  England,  Scotland  or  Ireland,  in 
which  the  registered  office  of  the  company  is  to  be  situate. 

3.  The  objects  of  the  company. 

4.  That  the  liabiHty  of  the  members  is  limited. 

5.  That  each  member  undertakes  to  contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up  while  he  is  a  member,  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  liabilities  of  the  company 
contracted  before  he  ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding  up,  and  for  adjustment  of  the  rights  of  the  con- 
tributories  among  themselves,  such  amount  as  may  be  required,  not  exceed- 
ing a  specified  amount. 

If  the  company  has  a  share  capital,  the  memorandum  must  also  state  the 
amount  of  share  capital  with  which  the  company  proposes  to  be  registered  and  the 
division  of  the  capital  into  shares  of  fixed  amount. 

A  member  is  not  liable  on  his  guarantee  after  he  has  ceased  to  be  a  member 
for  more  than  one  year*),  and,  consequently,  if  the  company  has  no  share  capital, 

Eersons  deaUng  with  the  company  should  hesitate  to  give  it  credit.  If  the  company 
as  a  share  capital,  the  holders  of  shares  are  liable  to  contribute  to  the  extent  of  the 
amount  unpaid  on  their  shares  in  addition  to  the  amount  for  which  they  are  liable 
under  their  guarantee 6). 

4.  Assurance  Companies. 

Assurance  companies  are  generally  formed  as  limited  companies  under  the 
Companies  (Consolidation)  Act.   They  are  however  subject  to  special  regulations. 

Every  company  which  carries  on  within  the  United  Kingdom  the  business,  of 
life  assurance,  fire  insurance,  accident  insurance,  employers'  liability  insurance 
or  bond  investment  must  deposit  £20  000  in  court  in  respect  of  every  class  of  insur- 
ance business  which  it  carries  on^).  The  Registrar  of  Joint  Stock  Companies 
cannot  issue  a  certificate  of  incorporation  until  this  has  been  done^).  The  deposit 
can  be  made  by  the  subscribers  to  the  memorandum  of  association  before  the  com- 
pany has  been  formed.  The  deposit  when  made  is  invested  and  forms  part  of 
the  separate  assurance  fund  in  respect  of  which  it  has  to  be  deposited  7). 

1)  Ibid.  Sects.  249,  258,  259. 

2)  Ibid.  Sect.  21. 
")  Ibid.  Sect.  56. 
*)  Ibid.  Sect.  123. 

6)  Ibid.  Sect.  123  (3). 

8)  Assvirance  Companies  Act,  1909  (9  Ed.  7.  c.  49),  Sects.  1  cuid  2. 

7)  Ibid.  Sect.  2  (4). 
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A  company  which  carries  on  other  business  besides  assurance  business  or  carries 
on  several  classes  of  assurance  business  must  keep  separate  accounts  of  its  receipts 
in  respect  of  each  class  of  assurance  and  carry  them  to  separate  assurance  funds, 
subject  however  to  the  exceptions  mentioned  below  in  the  case  of  fire  and  accident 
assurance. 

These  separate  funds  form  an  absolute  security  for  the  policy  holders  of  that 
class  of  assurance  as  if  the  company  were  carrying  on  no  other  business,  and  are 
not  Uable  for  any  contracts  of  the  company  incurred  otherwise  than  in  respect  of 
its  assurance  business  of  that  class i). 

Every  assurance  company  (subject  to  exceptions  which  hmit  this  provision 
almost  exclusively  to  life  assurance)  must  at  the  end  of  every  financial  year  prepare 
a  revenue  account  and  balance  sheet  for  the  year  in  the  forms  set  out  in  the  Assurance 
Companies  Act,  1909  2);  and  must  also  once  in  five  years  at  least  have  an  investigation 
into  its  financial  condition  made  by  an  actuary,  and  make  an  abstract  of  the  actu- 
ary's report*),  and  a  statement  of  its  assurance  business  in  the  form  required  by 
the  Act*).  The  abstract  and  statement  must  be  printed  and  signed  by  the  chair- 
man and  two  directors  and  the  managing  director  or  other  principal  officer  of  the 
company,  and  prints  must  be  deposited  with  the  Board  of  Trade  ^)  and  must  be 
forwarded  on  appUcation  to  every  shareholder  and  policy  holder  of  the  company®). 

An  assurance  company  not  registered  under  the  Companies  Act  must  keep  a 
shareholders'  address  book  and  keep  printed  copies  of  its  deed  of  settlement  and 
forward  a  copy  to  any  shareholder  on  his  application  on  payment  of  one  shilling. 

Amalgamation  of  two  or  more  assurance  companies  or  two  or  more  classes  of 
assurance  business  requires  the  sanction  of  the  court ''),  and  fuU  particulars  of  the 
proposed  amalgamation  must  be  sent  to  every  policy  holder  before  the  sanction 
can  be  obtained. 

Particulars  of  the  amalgamation  must  also  be  sent  to  the  Board  of  Trade^). 

Ten  or  more  poUcy  holders  owning  pohcies  of  an  aggregate  value  of  not  less 
than  £10000  can  petition  for  winding  up  an  assurance  company,  but  such  a  petition 
can  only  be  presented  by  leave  of  the  court,  and  the  court  will  not  give  leave 
until  a  prima  facie  case  has  been  made  out  and  the  petitioners  have  given  sec- 
urity for  costs.  On  the  winding  up  of  an  assiirance  company  policies  are  valued 
in  the  special  manner  provided  by  the  Assurance  Companies  Act,  1909®). 

If  an  assurance  company  is  insolvent  the  court  may  reduce  the  amount  of  its 
contracts  instead  of  making  a  winding  up  order^"). 

This  will  be  done  i£  the  company  has  considerable  assets  but  not  sufficient 
on  an  actuarial  basis  to  pay  the  pohcies  in  full  as  they  fall  due,  and  the  effect  will 
be  to  leave  pohcy  holders  stiU  assured  by  the  company  but  for  reduced  amounts, 
instead  of  paying  them  forthwith  the  present  value  of  their  pohcies. 

If  a  company  has  transferred  part  of  its  business  to  a  subsidiary  company  and 
the  principal  company  is  ordered  to  be  wound  up,  the  court  can  order  the  subsidiary- 
company  to  be  wound  up  with  the  principal  company,  if  it  can  be  shown  that  it  is 
xealfy  subsidiary  to  the  principal  company,  and  that  it  is  just  and  equitable  that 
it  should  be  wound  up^i). 

In  the  case  of  a  life  assurance  company^^)  the  deposit  cannot  be  withdrawn 
by  the  company  during  the  continuance  of  its  business. 

Before  1909  the  deposit  could  be  withdrawn  when  the  life  assurance  fund  re- 
-ached  £40000,  but  now,  if  it  has  been  so  withdrawn,  it  must  be  made  anew  under 
the  act  of  1909. 


1)  Ibid.  Sect.  3. 

2)  Ibid.  Sect.  4. 
»)  Ibid.  Sect.  5. 
*)  Ibid.  Sect.  6. 
6)  Ibid.  Sect.  7. 
8)  Ibid.  Sect.  8. 
■>)  Ibid.  Sect.  13. 

8)  Ibid.  Sect.  14. 

9)  Ibid.  Sect.  16. 
i»)  Ibid.  Sect.  18. 

")  Ibid.  Sect.  16.  And  see  re  Lancashire  Plate  Glass  etc.  Oo.  [1912]  1  Ch.  35. 

i«)  Ibid.  Sect.  30. 
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If  on  an  amalgamation  of  life  asurance  companies  policy  holders  representing 
one  tenth  of  the  total  amount  assured  dissent  from  the  amalgamation,  the  court 
carmot  assent  to  it. 

Fire  insurance  companies  and  accident  insurance  companies  i)  are  exempt 
from  the  requirements  as  to  statements  of  affairs  (accident  insurance  companies 
being  bound  to  prepare  statements  on  a  different  footing)  and  need  not  make  a  de- 
posit if  the  company  commenced  to  carry  on  fire  or  accident  insurance  business 
before  the  act  of  1909,  or  if  the  business  is  solely  mutual  fire  insurance,  or  if  the 
company  has  made  a  deposit  in  respect  of  any  other  insurance  business. 

Such  companies  need  not  keep  separate  assurance  funds. 

The  provisions  relating  to  amalgamation  do  not  apply  to  an  amalgamation  of 
two  companies  both  carrying  on  fire  or  accident  insiurance  business,  or  one  carrying 
on  fire  and  the  other  accident  insurance  business. 

Employers'  liability  insurance  companies^)  are  exempt  from  the  provisions 
of  the  act  if  they  carry  on  merely  mutual  business,  or  only  carry  on  accident  insurance 
in  connection  with  marine  insurance  business.  They  need  not  make  a  deposit  if 
the  business  of  employers'  Hability  insurance  was  carried  on  before  the  28th  August 
1907.  If  the  employers'  UabUity  fund  reaches  £40000  the  deposit  may  be  returned, 
if  a  deposit  still  remains  in  respect  of  other  insurance  business  carried  on  by  the 
company. 

Bond  investment  companies^)  need  not  make  a  deposit  if  they  carried  on  that 
business  before  the  act  of  1909,  and  the  deposit  may  be  returned  in  the  same  circum- 
stances as  in  the  case  of  employers'  HabiUty  companies. 

Industrial  assurance  companies  and  coUecting  societies,  which  are  companies 
or  societies  receiving  premiums  through  collectors  more  than  10  miles  from  their 
principal  office  at  a  less  interval  than  two  months,  come  within  the  special  pro- 
visions of  the  Collecting  Societies  and  Industrial  Assurance  Companies  Act  1896*)  as 
amended  by  the  Assurance  Companies  Act  1909^),  which  requires  that  all  members 
shall  have  copies  of  the  rules  of  the  society,  that  no  forfeiture  shall  be  enforced 
without  special  notice  and  that  collectors  may  not  be  officers  of  the  company  or 
take  part  in  its  meetings. 

5.  Banking  Companies. 

Banking  cannot  be  carried  on  by  a  partnership  or  association  of  more  than  ten 
persons  unless  the  association  is  registered  as  a  company  under  the  Companies  Act®). 

Every  limited  banking  company  before  it  commences  business  and  subsequently 
twice  ia  every  year,  must  pubUsh  a  statement  showing  the  state  of  the  capital,  the 
amount  of  calls  made  and  paid  and  the  UabUities  and  assets  of  the  company.  A  copy 
of  this  statement  must  be  shown  at  the  registered  office  and  at  every  branch  office 
of  the  company  and  all  creditors  and  members  are  entitled  to  have  copies  on  de- 
mand''). 

Banking  companies  are  subject  to  special  regulations  with  regard  to  their  balance 
sheets  9).  They  must,  for  instance,  be  signed  by  three  directors  (if  there  are  three) 
and  by  the  secretary  or  manager  (if  any). 

A  banking  company  which  issues  notes  is  not  entitled  to  any  limitation  of  ha- 
bihty  in  respect  of  its  notes  8)  and  the  members  are  liable  on  the  notes  to  the  same 
extent  as  if  the  company  had  been  unUmited,  and  if  on  a  winding  up  the  assets  are 
not  sufficient  to  pay  both  note-holders  and  general  creditors  in  full,  the  members 
must  contribute  towards  payment  of  the  general  creditors  any  amount  which  may 
have  been  received  by  the  note-holders  out  of  the  assets  available  for  payment  of 
the  general  creditors. 

1)  Ibid.  Sects.  31  and  32. 

2)  Ibid.  Sect.  33. 

3)  Ibid.   Sect.  34. 

*)  59  &  60  Vict.  c.  26. 

5)  9  Ed.  vn  c.  49,  Sect.  36. 

°)  Companies  (Consolidation)  Act,  1908,    Sect.  1. 

')  Ibid.  Sect.  108. 

8)  Ibid.  Sect.  113  (5). 

»)  Ibid.  Sect.  251. 
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An  existing  banking  company  which  intends  to  register  as  a  limited  company- 
must  give  notice  to  all  its  customers  and  persons  having  accounts  with  it  of  its  in- 
tention so  to  do^). 

Agreements  for  the  sale  of  shares  in  banking  companies  are  void  unless  the 
distinguishing  numbers  of  the  shares  are  set  out  in  the  agreement^).  The  object  of 
this  provision  is  to  prevent  speculative  dealings  in  bank  shares.  There  is  however 
a  custom  on  the  London  Stock  Exchange,  as  between  the  members,  to  treat  such 
contracts  as  binding,  and  a  member  of  the  public  may  be  bound  to  indemnify  his 
broker  against  loss  occasioned  by  the  breach  of  this  custom,  if  he  knew  of  the  custom 3) , 
but  not  otherwise*). 

6.  Foreign  Companies. 

Companies  incorporated  outside  the  United  Kingdom  can  freely  carry  on  busi- 
ness in  England,  but  subject  to  the  following  regulations. 

If  such  a  company  has  a  place  of  business  in  the  United  Kingdom,  it  must  file 
with  the  Registrar  a  copy  of  its  charter  or  statute  or  other  document  which  consti- 
tutes it,  with  a  translation,  if  it  is  in  a  foreign  language,  and  also  a  list  of  its  direc- 
tors and  the  name  and  address  of  some  person  on  whom  process  and  notices  may 
be  served.  Service  on  the  person  so  named  is  effective  for  aU  purposes.  Notice  of 
any  alteration  in  these  respects  must  be  duly  given. 

It  must  also  file  a  statement  in  the  form  of  a  balance  sheet  in  the  same  form 
as  the  statement  which  an  EngUsh  company  has  to  set  out  in  its  annual  summary. 

If  the  name  of  the  company  contains  the  word  "Umited"  it  must  state  ia  any 
prospectus  which  it  issues  the  country  where  it  is  incorporated,  and  must  exhibit 
its  name  and  the  name  of  the  country  in  which  it  is  incorporated  on  every  place 
where  it  carries  on  business  and  also  on  its  biU-heads  and  letter  paper  etc. 

The  officers  of  the  company  are  Uable  to  fines  in  case  of  default. 

A  foreign  company  registered  abroad  cannot  hold  lands  in  England  unless  it 
is  incorporated  in  a  British  possession^). 

The  exclusive  right  of  a  foreign  company  to  the  use  of  its  own  name  is  pro- 
tected in  the  EngUsh  courts,  and  no  company  can  be  lawfuUy  registered  in  Eng- 
land with  a  name  closely  resembling  that  of  an  existing  foreign  company  without 
its  consent®). 

A  foreign  company  which  carries  on  business  in  England  can  be  served  with 
writs  and  process  either  in  the  manner  mentioned  above  or  by  service  on  any  manager 
or  agent  at  the  place  where  it  carries  on  business,  even  though  the  business  is  only 
of  a  temporary  character,  as  for  instance  a  stand  at  an  exhibition'). 

The  English  courts  will  not  interfere  in  the  internal  disputes  of  foreign  com- 
panies*). An  Englishman  who  holds  shares  in  a  foreign  company  may  be  held  to 
have  submitted  to  the  jurisdiction  of  the  foreign  courts  if  the  articles  of  association 
or  similar  document  of  the  foreign  company  provide  that  the  members  shall  submit 
their  disputes  with  the  company  to  the  local  courts s). 

The  contract  between  the  preference  and  ordinary  shareholders  of  a  company 
is  governed  by  the  law  of  the  place  where  the  company  is  domiciled^").  And  if  by 
the  law  of  the  company's  domicile  the  shareholders  are  individually  liable  for  its 
debts,  and  judgment  is  obtained  against  them  in  the  courts  of  that  country,  the 
EngUsh  courts  will  enforce  the  judgmental),  g^t  if  the  company  is  registered  in  Eng- 
land, the  individual  shareholders  wiU  not  be  held  Uable  in  England  even  though 
by  the  law  of  the  place  where  a  particular  piece  of  business  is  transacted  aU  the  share- 
holders are  Uable  for  the  debts  of  the  company  i^). 

1)  Ibid.   Sect.  256. 

2)  30  Vic.  o.  29. 

3)  Seymour  v.  Bridge  (1885)  14  Q.  B.  D.  460. 
*)  Perry  v.  Barnett  (1885)  14  Q.  B.  D.  467. 

8)  Companies  (Consolidation)  Act,  1908,    Sect.  275. 

*)  Societe  Panhard  et  Levassor  v.  Panhard  Levassor  Motor  Co.  Ld.  [1901]  2  Ch.  513. 

7)  Dunlop  Pneumatic  Tyre  Go.  v.  Gvdell  &  Go.  [1902]  1  K.  B.  342. 

8)  Sudlowv.  Dutch  Rhenish  By.  Go.  (1856)21  Beav.  43. 

9)  Copin  V.  Adamson  (1876)   1  Ex.  D.  17. 

10)  SpilUr  V.  Turner  [1897]  1  Ch.  911. 

11)  Bank  of  Australasia  v.  Harding  (1850)  9  C.  B.  661. 

12)  Eisdon  Iron  Works  v.  Purness  [1906]  1  K.  B.  49. 
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A  foreign  company  can  be  wound  up  in  England  if  its  management  is  conducted 
in  England  1),  although  it  is  registered  abroad. 

And  a  company  registered  in  England  may  be  woimd  up  in  England  although 
the  whole  of  its  business  is  carried  on  abroad.  But  a  company  registered  abroad 
which  has  no  part  of  its  management  in  England  cannot  be  wound  up  in  England  2), 
even  though  it  carries  on  business  through  agents  in  England. 

The  assets  of  an  English  company  cannot  be  sold  to  a  foreign  company  by  way 
of  reconstruction  under  the  Companies  Act 3).  This  course  was  frequently  adopted 
before  the  act  of  1908,  the  new  company  continuing  to  carry  on  the  same  business 
in  England  but  having  its  registered  office  abroad,  but  this  device  did  not  prevent 
the  shareholders  of  the  company  from  seeking  relief  in  proper  cases  in  the  English 
courts*). 

The  profits  of  a  company  which  carries  on  any  part  of  its  business  in  England 
are  assessable  for  the  purposes  of  English  income  tax  5);  but  only  such  profits  as 
arise  from  the  business  carried  on  in  England,  unless  the  central  controlBng  body 
of  the  company  resides  in  England,  in  wMch  case  the  whole  of  its  profits  are  assess- 
able for  income  tax  6). 

Defunct  Companies. 

The  Registrar  may,  after  giving  certain  notices,  strike  off  the  register  any  com- 
pany which  has  ceased  to  carry  on  business,  or  the  winding  up  of  which  appears  to 
have  come  to  an  end, 

Any  person  aggrieved  can  however  apply  to  the  court  to  have  such  a  company 
restored  to  the  register''), 

XXIII.  Societies  with  Limited  Liability  not  under  the  Companies  Act. 

I.  Friendly  Societies. 

Societies  registered  as  friendly  societies  need  not  be  registered  under  the  Com- 
panies Act,  and  have  certain  privileges,  the  chief  of  which  is  exemption  from  stamp 
duties. 

Such  societies  may  only  be  formed  for  certain  specified  purposes,  namely,  the 
rehef  or  maintenance  of  the  members  of  the  society  or  of  their  husbands,  wives, 
children  and  near  relations  during  sickness,  infirmity  or  old  age,  the  relief  and  main- 
tenance of  orphan  children  during  minority,  insuring  money  to  be  paid  on  the 
birth  of  a  member's  child  or  the  death  of  a  member  or  for  funeral  expenses,  relief 
during  travel  in  search  of  emplo5Tnent  or  in  case  of  shipwreck  or  loss  of  boats  or 
nets,  the  endowment  of  members  or  their  nominees  at  any  age  and  the  insurance 
of  tools  or  implements  not  exceeding  £15  in  value  8). 

Only  such  societies  as  carry  on  business  within  these  Umits  can  be  registered 
under  the  Friendly  Societies  Act.  If  so  registered,  they  have  no  power  to  carry  on 
business  beyond  the  particular  classes  of  insurance  specified  in  the  Act,  and  they 
have  no  power  to  contract  for  the  assurance  of  annuities  of  over  £50  per  annum 
or  of  gross  sums  exceeding  £  200.  If  a  society  wishes  to  do  business  outside  strict 
friendly  society  business  it  must  turn  itself  into  a  limited  company 9)  under  the  Com- 
panies Act  and  can  then  increase  its  powers^")  with  leave  of  the  court. 

A  friendly  society  must  have  rules,  which  must  contain  certain  specified  parti- 
culars, and  copies  of  which  must  be  sent  to  the  Registrar  of  Friendly  Societies ii),  and 
to  the  members  on  demand. 

Trustees  must  be  appointed  and  all  the  property  of  the  society  vests  in  them. 


1)  Be  Commercial  Bank  of  India.   (1868)  L.  B.  6  Eq.  517. 

2)  Lloyd  GeneraU  ItaUano  (1885)  29  Ch.  D.  219. 

S)  Thomas  v.  United  Butter  Co.  [1909]  2  Ch.  484. 

*)  Brailey  v.  Bhodesia  Consolidated  Co.  [1910]  2  Ch.  95. 

5)  London  Bank  of  Mexico  v.  Apthorpe  [1891]  1  Q.  B.  383. 

8)  De  Beers  Mines  v.  Howe  [1906]  A.  C.  455. 

')  Companies  (Consolidation)  Act,  1908,  Sect.  242. 

8)  Friendly  Societies  Act,  1896,  Sect.  8. 

»)  Ibid.  Sect.  71. 

10)  Companies  (Converted  Societies)  Act,  1910  (10  Ed.  VII  &  1.  Geo.  V.,  o.  23.) 

11)  Eriendly  Societies  Act,  1896,  Sect.  9. 
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The  accountB  must  be  audited  annually  and  annual  returns  must  be  sent  to  the 
Registrar  of  Friendly  Societies.  There  must  also  be  a  quinquennial  valuation  of  the 
society's  assets  and  UabDities. 

A  society  which  is  prepared  to  Umit  its  objects  as  mentioned  above  and  to 
comply  with  the  necessary  formalities  can  obtain  special  privileges.  Thus  policies 
and  certain  other  documents  are  exempt  from  stamp  duty,  the  claims  of  the  society 
against  its  officers  have  priority  over  any  other  claims,  and  minors  may  be  members 
and  execute  all  necessary  instruments  at  the  age  of  16,  and  a  member  may  by  writing 
signed  and  sent  to  the  registered  office  nominate  any  person  to  receive  all  moneys 
not  exceeding  £100  due  to  him  on  his  death. 

This  nomination  is  in  the  nature  of  a  testamentary  disposition. 

Friendly  societies  can  be  wound  up  under  the  Companies  Act^-),  in  much  the  same 
way  as  a  hmited  company. 

2.  Building  Societies. 

Another  form  of  society  which  is  not  a  limited  company  but  may  carry  on  busi- 
ness with  an  unlimited  number  of  members  is  a  building  society  registered  under 
the  Building  Societies  Act,  1874.    A  society  so  registered  is  a  corporation. 

Building  societies  may  be  formed  for  the  purpose  of  raising  out  of  the  subscrip- 
tions of  members  a  fund  for  making  advances  to  members  secured  by  mortgage 
of  freehold,  leasehold  or  copyhold  estates  in  land. 

They  may  issue  shares  and  hold  land,  but  must  sell  any  land  which  they  hold 
absolutely,  as  soon  as  conveniently  practicable.  They  may  also  receive  money  on 
deposit  from  members  within  certain  limits. 

The  liability  of  members  is  hmited  to  the  amount  of  their  shares  and  any  advances 
which  may  have  been  made  to  them,  but  the  society  need  not  use  the  word  "limited" 
as  part  of  its  name. 

The  society  must  have  rules,  and  if  it  compUes  with  the  Act,  has  certain  advan- 
tages. 

Thus  on  the  death  of  a  member  intestate  any  sum  not  exceeding  £50  may  be 
paid  out  to  his  next  of  kin  without  letters  of  administration,  infants  may  become 
members,  and  the  society  enjoys  certain  exemptions  from  stamp  duties. 

Another  convenient  privilege  enjoyed  by  these  societies  is  that,  on  re-payment 
of  a  loan  secured  by  mortgage,  the  society  need  not  re-convey  the  land  to  the  borr~ 
ower,  the  receipt  of  the  society  being  made  sufficient  of  itseK  to  re- vest  the  land  in 
the  person  entitled  to  it. 

A  building  society  has  no  power  to  carry  on  business  outside  the  special  forms 
of  business  authorised  by  the  Building  Societies  Acts. 

3.  Industrial  and  Provident  Societies. 

Societies  with  an  imlimited  number  of  members  may  also  be  registered  under 
the  Industrial  and  Provident  Societies  Act  1893^).  Such  a  society  may  carry  on  any 
industries  or  trades  specified  in  the  rules  of  the  society,  provided  that  no  member 
may  hold  any  interest  in  the  shares  of  the  society  exceeding  £200.  These  societies 
are  under  special  rules  as  to  making  annual  returns  and  allowing  inspection  of  their 
books  and  providing  copies  of  their  rules  when  required. 

The  privileges  of  such  a  society  include  registration  as  a  corporate  body  with 
limited  liability*),  and  without  the  use  of  the  word  "hmited"  as  part  of  its  name, 
exemption  from  income  tax  if  it  sells  only  to  its  own  members  5),  and  a  power  for 
members  over  16  years  of  age  to  nominate  persons  to  succeed  to  their  interests  in 
case  of  death  for  any  sum  not  exceeding  £100^). 

1)  Re  20th  Century  Friendly  Soc.  [1910]  W.  N.  236. 

2)  37  &  38  Vict.  c.  42.    Amended  by  57  &  58  Vict.   c.  47. 
»)  56  &  57  Vict.  o.  39. 

*)  Ibid.  Sect.  21. 

I  8)  Ibid.  Sect.  24. 

«)  Ibid.   Sect.  25. 


Title  n.    Partnership. 

By  Aubrey  J.  Spencer,  M.  A.,  Barrister-at-Law. 


I.  Historical. 

The  law  of  Partnership  in  England  is  based  on  the  law  of  contract,  and  originally, 
until  the  Partnership  Act  1890  was  passed,  it  was  solely  to  be  found  in  legal  decisions 
of  the  Courts,  and  in  the  legal  text  books  relating  to  the  subject.  A  partnership  was 
held  to  be  formed  by  a  voluntary  contractual  association  between  persons  carrying  on 
business  in  common  with  a  view  to  profit,  and  involving  a  community  of  profit  and 
loss.  From  that  association,  estabhshed  by  express  or  imphed  contract,  various  rights 
and  obligations  arose,  affecting  the  partners  inter  se  and  their  relations  to  other  parties 
with  whom  they  carried  on  business.  Partnership  was  distinguished  from  mere 
co-ownership,  where  persons  own  property  jointly  or  in  common,  because  co-owner- 
ship is  not  necessarily,  as  partnership  is,  the  result  of  agreement^),  and  this  distinc- 
tion still  obtains.  The  co-owners  may  have  acquired  their  property  by  gift  or  descent. 
Further,  co-ownership  does  not,  like  partnership,  necessarily  involve  community  of 
profit  and  loss.  Moreover  a  co-owner  may,  without  the  consent  of  the  other  co-owners, 
transfer  his  interest  to  a  stranger,  putting  him  in  the  same  position  as  the  transferor. 
This  a  partner  cannot  do  from  the  nature  of  the  partnership  contract.  If,  however,  co- 
owners  employ  the  common  property  with  a  view  to  profit,  and  divide  the  profit 
obtained  by  its  employment,  an  agreement  for  partnership  may  be  inferred  from 
which  the  usual  rights  and  obHgations  of  partner^  will  flow.  Whether  such  an 
agreement  is  to  be  inferred  or  not  is  often  an  extremely  difficult  question. 

Partnership  as  a  legal  relationship  is  very  similar  to  the  "Societas"  of  Roman 
law  2),  but  being  based  on  Enghsh  Common  Law,  it  would  be  unsound  to  attempt 
to  apply  the  principles  of  the  Roman  Law  to  the  determination  of  any  question 
arising  under  an  English  partnership,  which  must  be  governed  by  the  priaciples  of 
Enghsh  law. 

There  is  one  remarkable  exception  to  the  statement  made  above  that  the  law  of 
partnership  previously  to  the  Partnership  Act  1890  is  to  be  found  in  legal  decisions 
and  text  books.  In  1775,  De  Grey,  C.  J.  laid  down  the  proposition  that  "every  man 
who  has  a  share  of  the  profits  of  a  trade,  ought  also  to  bear  his  share  of  the  loss"  ^). 
This  doctrine  was  followed  and  approved  in  Watigh  v.  Carver^),  and  it  was  thus 
established  that  all  persons  sharing  the  profits  of  a  business  incurred  the  habilities 
of  partners  therein,  so  as  to  be  hable  for  losses,  although  no  contract  ot  partnership 
between  themselves  might  have  been  established.  In  the  latter  case  two  ship  agents 
carrying  on  business  at  different  ports  agreed  to  allow  each  other  certain  portions  of 
each  other's  commissions  and  profits,  but  it  was  expressly  agreed  between  them  that 
neither  of  them  should  be  prejudiced  or  affected  by  the  losses  of  the  other  or  be 
answerable  for  the  acts  of  the  other,  but  only  for  his  own  losses  and  acts.  Although 
this  was  admitted  to  create  no  partnership  between  them  it  was  nevertheless  held 
that  both  parties  were  hable  for  the  business  debts  of  either,  and  a  creditor  suing 
both  for  goods  suppMed  to  one  obtained  judgment  against  both.  This  was  treated  as 
settled  law,  until  the  celebrated  case  of  Coa;  v.  J?«cA;maMS)  in  the  House  of  Lords,  which 
departed  to  some  extent  from  the  rule  previously  laid  down.  There  two  partners 
becoming  embarrassed  assigned  the  partnership  property  by  deed  to  trustees,  who 
were  empowered  to  carry  on  the  business  under  the  name  of  the  "Stanton  Iron  Co", 
and  to  divide  the  net  income  amongst  the  creditors  in  rateable  proportions,  and  after 
the  debts  had  been  discharged  the  property  was  to  be  re-transferred  to  the  partners. 
Two  of  the  creditors  were  named  among  the  trustees.  The  trustees  continued  to 
carry  on  the  business,  and  becoming  indebted  to  H.  in  the  course  thereof,  gave  him 
bills  of  exchange  accepted  by  themselves  "Per  proc.  the  Stanton  Iron  Co".  It  was 
held  that  the  deed  created  no  partnership  and  that  individual  creditors,  although 

1)  Lindley  on  Partnership,  p.   27. 

2)  Justinian's  Institutes,  Lib.  Ill,  Tit.  XXV. 

3)  Grace  v.  Smith  (1775),  2  W.  Bl.  998. 
*)  (1795),  2  H.  Bl.  235. 

6)  (1860),  8  H.  L.  C.  268. 
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receiving  shares  of  the  income  in  respect  of  their  debts,  were  not  liable  on  the  bills 
as  partners.  Shortly  after  this  decision  an  Act  of  Parliament  commonly  called  "Bo- 
vill's  Act"i),  was  passed  to  amend  the  law  of  partnership,  which  enacted: 

1.  That  the  advance  of  money  by  way  of  loan  to  a  person  engaged  in  any  trade 
upon  a  contract  in  writing  with  such  person  that  the  lender  should  receive  a 
rate  of  interest  varying  with  the  profits  or  should  receive  a  share  of  the 
profits  should  not  of  itself  constitute  the  lender  a  partner  with  the  person 
or  persons  carrying  on  such  trade  or  render  him  responsible  as  such; 

2.  That  no  contract  for  remuneration  of  a  servant  or  agent  of  any  person  en- 
gaged in  any  trade  by  a  share  of  the  profits  of  such  trade  should  render  such 
servant  or  agent  responsible  as  a  partner; 

3.  That  no  person  being  the  widow  or  child  of  the  deceased  partner  of  a  trader 
and  receiving  by  way  of  annuity  a  portion  of  the  profits  made  by  such  trader 
in  his  business  should,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  part- 
ner or  to  be  subject  to  any  Uabilities  incurred  by  such  trader; 

4.  That  no  person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the 
profits  of  any  business  in  consideration  of  the  sale  by  him  of  the  goodwill 
of  the  business  should,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  part- 
ner of  or  be  subject  to  the  liabilities  of  the  person  carrying  on  such  business; 

5.  That  in  the  case  of  the  bankruptcy  or  insolvency  of  any  such  trader  the  lender 
ot  any  such  loan  as  aforesaid  should  not  be  entitled  to  recover  any  portion 
of  his  principal  or  of  the  profits  or  interest  thereon,  nor  should  any  such  vendor 
of  a  goodwfll  as  aforesaid  be  entitled  to  recover  any  such  profits  as  afore- 
said, until  the  claims  of  the  other  creditors  of  the  trader  had  been  satisfied. 

This  Act  is  now  repealed,  but  its  provisions  are  re-enacted  by  the  Partnership 
Act  1890,  sections  2  and  3. 

The  Partnership  Act  1890  is  a  codification  of  the  existing  law  of  partnership 
with  some  alteration  and  amendment,  though  it  does  not  form  quite  a  complete  code. 
It  omits  provisions  as  to  the  goodwill  of  a  partnership  and  as  to  the  administering 
the  assets  of  the  firm  in  case  of  bankruptcy  or  death.  So  far  as  this  Act  deals  with 
any  point  it  must  be  looked  to  as  the  authoritative  guide  on  the  question,  and  it  is 
not  now  legitimate  to  quote  previous  decisions  to  be  followed  in  preference  to  the 
express  enactments  of  the  Act,  though  such  previous  decisions  may  sometimes  be 
used  for  aiding  in  the  construction  of  its  provisions^).  So  far  however  as  any  point 
is  not  dealt  with  by  the  Act  the  rules  of  equity  and  of  common  law  appHcable  to 
partnership  continue  in  force  ^). 

II.  Ordinary  Partnerships. 
I.  The  Contract  of  Partnership. 

Partnership  is  now  defined  by  the  Partnership  Act,  1890,  as  "the  relation  which 
subsists  between  persons  carrying  on  a  business  in  common  with  a  view  of  profit"*). 
The  partners  comprising  it  are  commonly  spoken  of  as  "the  firm",  and  any  collective 
name  under  which  they  trade  is  called  "the  firm  name".  The  above  definition  ex- 
cludes from  the  term  "partnership"  associations,  societies,  and  clubs  which  are  not 
formed  with  a  view  of  profit.  But  an  association  formed  with  a  view  to  profit  wiU 
prima  facie  constitute  a  partnership.  Thus  in  Strong  y.  Hare^)  a  syndicate  formed  for 
starting  a  weekly  journal  on  the  terms  that  subscribers  were  not  to  be  liable  for 
more  than  the  amount  of  their  subscriptions  and  that  they  should  be  repaid  their 
subscriptions  with  a  bonus  on  the  formation  of  a  company  to  carry  on  the  journal, 
was  held  to  constitute  the  subscribers  partners,  and  liable  as  such  for  the  price  of 
paper  supplied  to  the  syndicate  for  the  journal.  But  certain  associations  which  may 
be  formed  with  a  view  to  profit  are  excluded  from  the  term  "Partnership"  by  the 
Act.  These  are  any  company  or  association  which  is: 

a)  Registered  as  a  company  under  the  Companies  Act  1862  or  any  other  Act  of 

Parliament  for  the  time  being  in  force  and  relating  to  the  registration  of 

joint  stock  companies;  or 

1)  (1865),  28  &  29  Vict.  c.  86. 

2)  See  per  Lord  Hersohell  L.  C.  [1891]  A.  C.  pp.   144,   145. 

3)  P.  A.   1890,  8.  46. 

*)  P.  A.   1890,  B.  1,  subs.  1, 
6)  (1899),  15  T.  L.  B.  334. 
B  10 
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b)  Formed  or  incorporated  by  or  in  pursuance  of  any  other  Act  of  Parliament 
or  letters  patent,  or  Royal  Charter;  or 

c)  A  company  engaged  in  working  mines  within  and  subject  to  the  jurisdiction 
of  the  Stannaries  1). 

In  this  connection  it  may  be  mentioned  that  under  the  Companies  (Consohdation) 
Act,  1908  (8  Edw.  7  c.  69),  no  company,  association  or  partnership  consisting  of  more 
than  ten  persons  may  be  formed  for  the  purpose  of  carrying  on  the  business  of  banking, 
unless  it  is  registered  as  a  company  under  the  Act,  or  is  formed  in  pursuance  of 
some  other  Act  of  Parliament,  or  of  letters  patent ;  and  there  is  a  similar  prohibition 
against  the  formation  of  any  other  company,  association,  or  partnership,  consisting 
of  more  than  twenty  persons  for  the  purpose  of  carrying  on  any  other  business  that 
has  for  its  object  the  acquisition  of  gain  by  the  company,  association,  or  partnership, 
or  by  the  individual  members  thereof,  unless  it  is  registered  as  aforesaid  or  formed 
in  pursuance  of  some  other  Act  of  Parhament,  or  of  letters  patent,  or  is  a  company 
engaged  in  working  mines  within  the  stannaries  and  subject  to  the  jurisdiction 
of  the  Court  exercising  the  stannaries  jurisdiction^).  It  follows  therefore  that  asso- 
ciations of  more  than  ten  persons  for  the  purpose  of  banking  or  of  more  than  twenty, 
persons  for  the  purpose  of  carrying  on  any  other  business  having  the  acquisition  of 
gain  as  its  object  cannot  be  legal  partnerships. 

As  already  pointed  out,  mere  co-ownership  has  been  held  not  to  constitute 
partnership  and  this  distinction  has  been  recognised  by  the  Act  of  1890^).  Receipt 
of  a  share  of  the  profits  of  a  business  is  'prima  facie  evidence  of  partnership,  but  the 
receipt  of  such  a  share  or  of  a  payment  contingent  on  or  varying  with  the  profits 
of  a  business  does  not  of  itself  make  the  person  receiving  the  same  a  partner  in  the 
business.  The  Act  further  particularises  circumstances  which  do  not  by  themselves 
make  the  recipient  a  partner*).    They  are  as  follows: 

a)  The  receipt  by  a  person  of  a  debt  or  other  Uquidated  amount  by  instalments 
or  otherwise  out  of  the  accruing  profits  of  a  business; 

b)  A  contract  for  the  remuneration  of  a  servant  or  agent  of  a  person  engaged 
in  a  business  by  a  share  of  the  profits  of  the  business; 

c)  The  receipt  by  way  of  annuity  by  a  person  being  the  widow  or  child  of  a 
deceased  partner  of  a  portion  of  the  profits  made  in  the  business  in  which 
the  deceased  person  was  a  partner; 

d)  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or  about  to  engage 
in  a  business  on  a  contract  with  that  person,  that  the  lender  shall  receive 
a  rate  of  interest  varying  with  the  profits  or  shall  receive  a  share  of  the  profits 
arising  from  carrying  on  the  business,  provided  that  the  contract  is  in  writing 
and  signed  by  or  on  behalf  of  the  parties  thereto; 

e)  The  receipt  by  a  person  by  way  of  annuity  or  otherwise  of  a  portion  of  the 
profits  of  a  business  in  consideration  of  the  sale  by  him  of  the  goodwill  of 
the  business. 

The  main  rule  in  determining  the  existence  of  a  partnership  is  that  regard 
must  be  paid  to  the  true  contract  and  intention  of  the  parties,  to  be  ascertained 
where  the  agreement  is  in  writing  from  its  construction,  and  if  there  is  no  agreement 
in  writing  from  their  words  and  conduct.  Partnersliip  prima  facie  involves  commun- 
ity of  loss  as  well  as  of  profit,  but  a  partnership  may  exist  where  the  liability  of  the 
partners  in  respect  of  losses  is  limited  as  between  themselves S).  The  contract  of  part- 
nership is  usually  contained  in  a  written  agreement  or  deed  signed  by  the  partners 
termed  "Articles  of  Partnership"  but  there  is  nothing  to  prevent  the  contract 
being  merely  verbal.  Like  all  other  contracts  in  English  Law,  the  contract  in  order 
to  be  binding  must  be  founded  on  some  consideration.  Any  contribution  in  the 
shape  of  capital  or  labour  or  any  act  which  may  result  in  liability  to  third  parties  is  a 
sufficient  consideration 6).  Any  persons  may  enter  into  a  partnership  who  are  compe- 
tent to  contract,  »'.  e.  who  are  not  under  the  disabDity  of  infancy  or  unsoundness  of 
mind  and  are  not  convicts '' ) .  The  disability  of  infancy  is  not  total,  for  an  infant  may  be 

1)  P.  A.  1890,  8.   1,  subs.  2. 

2)  Companies  (Consolidation)  Act,  1908,  a.  1. 

3)  P.  A.   1890,  s.  2,  subs.   1. 
*)  P.  A.   1890,  s.  2,  subs.  3. 

^)  Lindley  on  Partnership,  p.  50. 

6)  Lindley  on  Partnership,  p.  83. 

7)  Forfeiture  Act,  1870,  (33  &  34  Vict.  u.  23),  s.  8. 
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a  partner,  but  he  incurs  no  liability  and  is  not  responsible  for  the  debts  of  the  firm 
during  infancy.  He  may  further  avoid  the  contract  of  partnership  before  or  within 
a  reasonable  time  after  coming  of  age^).  A  partnership  may  be  illegal  if  formed  for 
a  purpose  forbidden  by  law,  moraUty,  religion  or  public  poHoy,  as  in  the  case  of  Everet 
V.  WiUiams^)  between  two  highwaymen  forsharing  the  gain  made  by  robbing  travellers. 
In  the  case  of  such  partnerships  the  law  will  not  lend  its  aid  to  enforce  any  claim  by 
one  partner  against  the  other  in  respect  of  partnership  dealings  and  transactions^). 
In  Saffery  v.  Mayer*),  it  was  held  that  an  action  to  recover  money  paid  by  one 
partner  to  another  as  a  contribution  to  a  partnership  fund  to  be  used  for  betting  on 
horses  for  the  joint  benefit  of  the  two  partners,  profits  and  losses  to  be  shared  equally, 
was  not  maintainable,  the  money  being  paid  in  respect  of  a  contract  null  and 
void  by  the  Gaming  Act  1845. 

A  pai-tnership  may  be  entered  into  for  any  period  that  may  be  agreed  upon, 
and  it  no  fixed  term  is  agreed  to,  either  partner  may  dissolve  the  partnership  at  any 
time  upon  giving  notice  of  his  intention  to  do  so  to  all  the  other  partners  s). 

If  a  person  has  been  induced  through  the  fraud  of  another  to  enter  into  partner- 
ship with  him,  the  person  defrauded  has  the  option  of  affirming  or  rescinding  the 
contract  of  partnership,  and  whether  he  affirms  or  disaffirms  he  may  sue  for  damages 
for  the  loss  caused  by  the  fraud^).  The  fraud  must  consist  in  some  untrue  statement 
of  fact  or  some  concealment  of  fact,  and  relate  to  some  material  matter,  and  be  relied 
on  by  the  person  seeking  to  set  the  contract  aside.  An  action  for  damages  for  mis- 
representation wiU  not  lie,  unless  the  untrue  statement  was  false  to  the  knowledge  of 
the  person  making  it');  but  a  contract  of  partnership  may  be  rescinded  on  account 
of  a  misrepresentation  although  it  may  not  have  been  known  to  be  untrue  by 
the  person  making  it^). 

2.  Rights  and  Obligations  of  Partners  inter  se. 

All  property  and  rights  and  interests  in  property  originally  brought  into  the  part- 
nership stock,  or  acquired  by  purchase  or  otherwise  on  account  of  the  firm,  or  for  the 
purpose,  or  in  the  course  of  the  partnership  business,  must  be  held  and  appUed  by  the 
partners  exclusively  for  the  purpose  of  the  partnership,  and  in  accordance  with  the 
partnership  agreement^). 

The  agreement  of  partnership  usually  determines  in  what  proportions  profits  and 
losses  are  to  be  divided  and  borne  by  the  partners.  In  the  absence  of  and  subject  to 
any  such  agreement  all  the  partners  are  entitled  to  share  equally  in  the  profits  of  the 
business,  and  must  contribute  equally  towards  the  losses  sustained  by  the  firm^o). 
Each  partner  is  entitled  to  be  indemnified  by  the  firm,  in  respect  of  payments  made 
and  personal  habiUties  incurred  by  him  in  the  ordinary  and  proper  conduct  of  the 
business  of  the  firm,  or  in  or  about  anything  necessarily  done  for  the  preservation  of 
the  business  or  property  of  the  firm^^). 

The  capital  of  the  firm  may  be  furnished  by  the  several  partners  in  such  shares 
as  may  be  agreed  upon,  or  may  be  found  by  one  partner  exclusively;  and  subject  to 
any  agreement  between  the  partners,  any  payment  or  advance  made  by  a  partner 
beyond  the  amount  of  capital  which  he  has  agreed  to  subscribe  is  treated  as  a  loan 
to  the  firm,  and  the  partner  making  it  is  entitled  to  interest  at  5  per  cent,  thereon 
from  the  date  of  the  advance,  but  a  partner  is  not  entitled  before  the  ascertainment 
of  profits  to  interest  on  the  capital  subscribed  by  himi^). 

Subject  to  any  agreement  to  the  contrary  each  partner  may  take  part  in  the 
management  of  the  partnership  business  i^).   Any  difference  arising  as  to  ordinary 


1)  Lindley  on  Partnership,  pp.  91,  92. 

2)  Ibid.  p.  113. 

3)  Sykea  v.  Beadon  (1879),  U  Ch.  D.  170. 
*)  [1901]  1.  K.  B.  11. 

6)  P.  A.  1890,  s.  26,  subs.  1. 

»)  Lindley,  p.  56. 

')  Deny  v.  Peek  (1889),  14  App.  Cas.  337. 

8)  Redgrave  v.  Hurd  (1881),  20  Ch.  D.   1. 

»)  P.  A.  1890,  s.  20. 

10)  P.  A.  1890,  8.  24,  subs.  1. 

11)  P.  A.  1890,  8.  24,  subs.  2. 

i«)  P.  A.  1890,  s.  24,  subs.  3  &  4. 
18)  P.  A.  1890,  s.  24,  subs.  6. 

10* 
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matters  connected  with  the  partnership  business  may  be  decided  by  a  majority  of 
the  partners,  but  no  change  may  be  made  in  the  nature  of  the  partnership  business 
without  the  consent  of  all  the  existing  partners^). 

The  utmost  good  faith  is  required  from  each  member  of  a  partnership  towards 
the  other  partners  in  accordance  with  the  principle  In  societatis  contractihua  fides 
exuberet^).  Partners  are  bound  to  render  true  accounts  and  full  information  of  all 
things  affecting  the  partnership  to  any  partner  or  his  legal  representatives  3).  Part- 
nership books  must  be  kept  at  the  principal  place  of  business  of  the  partnership 
and  any  partner  may  have  access  to  and  inspect  and  copy  any  of  them*).  This 
right  may  be  exercised  not  only  by  the  partner  personally  but  by  an  agent  authorised 
on  his  behalf^).  In  a  sale  by  one  partner  to  another  of  a  share  in  the  partnership 
business  there  is  a  duty  resting  on  the  purchaser,  who  knows  and  is  aware  that  he 
knows  more  about  the  partnership  accounts  than  the  vendor,  to  put  the  vendor  in 
possession  of  all  material  facts  with  reference  to  the  partnership  assets  and  not  to 
conceal  what  he  alone  knows.  Unless  such  information  has  been  furnished  the  sale 
is  voidable^). 

No  partner  may  obtain  a  private  advantage  at  the  expense  of  the  firm,  and  each 
partner  must  account  to  the  firm  for  any  benefit  derived  by  him  without  the  consent 
of  the  other  partners  from  any  transactions  concerning  the  partnership  or  from  any 
use  by  him  of  the  partnership  name  or  business  connexion ''}.  But  a  partner  who  on 
his  own  account  makes  a  purchase  of  a  property  or  business,  which  is  not  within  the 
scope  of  the  partnership  and  is  neither  in  rivahy  nor  in  any  way  connected  with  the 
partnership,  and  who  acts  on  information  not  acquired  by  reason  of  his  position 
as  partner,  is  not  liable  to  account  to  his  co-partners^). 

A  partner  carrying  on  any  business  of  the  same  nature  as  and  competing  with 
that  of  the  firm  without  the  consent  of  the  other  partners  must  account  and  pay 
over  to  the  firm  all  profits  made  by  him  in  such  business  8). 

When  part  of  the  partnership  property  is  land,  it  must  unless  a  contrary  inten- 
tion appears  be  treated  as  between  the  partners  as  personal  or  movable  and  not 
real  estate  i"). 

Before  the  P.  A.  1890,  difficulties  frequently  arose  when  a  partner  had  incurred 
separate  debts  and  a  creditor  had  obtained  judgment  against  him.  In  such  a  case  the 
judgment  creditor  could  levy  execution  not  only  against  the  debtor's  separate 
property,  but  also  against  the  property  of  any  firm  of  which  the  debtor  was  a  partner. 
It  is  now  provided  11)  that  a  writ  of  execution  shall  not  issue  against  any  partnership 
property  except  upon  a  judgment  against  the  firm.  The  interest  of  the  judgment 
debtor  in  the  property  and  profits  of  a  partnership  of  which  he  is  a  member,  may  be 
charged  by  an  order  of  the  Coiu"t  on  the  appHcation  of  a  judgment  creditor,  with 
payment  of  the  judgment  debt  and  interest  thereon,  and  by  the  same  or  a  subsequent 
order  a  receiver  may  be  appointed  of  that  partner's  share  of  the  profits  and  of  any 
other  money  coming  to  hmi  in  respect  of  the  partnership^^).  The  other  partner  or 
partners  will  be  at  liberty  at  any  time  to  redeem  the  interest  charged,  or  in  caae  of 
a  sale  being  directed,  to  purchase  the  same^-^). 

A  contract  of  partnership  is  assumed  to  rest  on  the  mutual  confidence  which 
the  members  of  it  have  in  one  another  and  which  is  personal  to  themselves.  It  toUows 
that  it  is  a  fundamental  principle  of  a  partnership  that  no  new  member  shall  be  intro- 
duced into  it  without  the  consent  of  all  the  existing  partners  i*).  If  a  partner  dies  his 
representative  wiU  have  no  right  to  take  his  place  in  the  partnership  without  the 
consent  of  the  remaining  partners,  and  an  assignment  by  a  partner  of  his  share 

1)  P.  A.   1890,  s.  24,  subs.  8. 

2)  Cod.  Lib.  IV.  Tit.  37,  §  3. 

3)  P.  A.  1890,  s.  28. 

*)  P.  A.  1890,  s.  24,  subs.  9. 

6)  Bevan  v.   Webb  [1901]  2  Ch.  59. 

6)  Law  V.  Law  [1905]  1  Ch.   140. 

')  P.  A.  1890,  s.  29. 

8)  Trimble   v.  Goldberg   [1906]  A.  C.  494. 

»)  P.  A.  1890,  s.  30. 

10)  P.  A.  1890,  s.  22. 

11)  P.  A.  1890,  s.  23. 

12)  P.  A.  1890,  s.  23,  subs.  2. 

13)  P.  A.  1890,  B.  23,  subs.  3. 

14)  P.  A.  1890,  H.  24,  subs.  7. 
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without  the  consent  of  the  other  partners  will  not  entitle  the  assignee  to  take  the 
assignor's  place  in  the  firm.  The  assignee  will  not  be  entitled  during  the  continuance 
of  the  partnership  to  interfere  in  the  management  or  administration  of  the  partnership 
business  or  affairs,  or  to  require  any  accounts  of  the  partnership  transactions  or  to 
inspect  the  partnership  books^).  The  assignment  is  however  not  wholly  void,  and  will 
entitle  the  assignee  to  receive  the  share  of  profits  to  which  the  assigning  partner 
would  otherwise  be  entitled,  but  the  assignee  will  be  bound  to  accept  the  account 
of  profits  agreed  to  by  the  partners 2),  and  a  contract  wiU  be  imphed  on  his  part  to 
indemnify  the  assignor  against  the  habilities  of  the  partnership,  although  the  con- 
tract is  silent  on  the  point^).  There  is  however  nothing  to  prevent  the  partners  from 
consenting  to  the  admission  of  a  new  partner  into  the  firm  or  to  the  assignment  of 
his  share  by  a  partner  in  such  a  way  as  to  place  the  assignee  iu  the  same  position  as 
the  assigning  partner.  The  admission  of  a  new  member  is  frequently  sanctioned  by 
the  partnership  articles,  which  sometimes  permit  a  partner  to  introduce  his  son  into 
the  partnership  either  as  an  additional  partner  or  in  substitution  for  himself. 

The  rights  of  an  assignee  of  a  partner's  share  on  the  dissolution  of  the  firm  will 
be  considered  subsequently. 

A  majority  of  the  partners  cannot  expel  any  partner  from  the  firm  unless 
power  has  been  conferred  upon  them  to  do  so  by  express  agreement  between  the 
partners*);  but  serious  misconduct  of  a  partner  may  be  a  ground  for  dissolution 
of  the  partnership,  as  will  appear  when  the  subject  of  dissolution  is  presently 
dealt  with. 

It  has  already  been  stated  that  partnership  losses  must  be  borne  by  the  partners 
equally  in  the  absence  of  any  agreement  to  the  contrary.  It  follows  from  this  that 
the  firm  is  bound  to  indemnify  individual  partners  in  respect  of  payments  made 
and  liabihties  incurred  in  relation  to  the  business  of  the  firm,  and  it  is  so  expressly 
provided  5);  but  the  payments  made  or  Uability  incurred  must  be  in  the  ordinary 
and  proper  conduct  of  the  business  of  the  firm  or  in  or  about  something  necessarily 
done  for  the  preservation  of  the  business  or  property  of  the  firm. 

The  duration  of  a  partnership  is  generally  fixed  by  the  partnership  articles, 
and  is  frequently  for  a  definite  term  of  years.  If  no  fixed  term  has  been  agreed 
upon  for  the  duration  of  a  partnership,  the  partnership  is  deemed  to  be  a  partnership 
at  will,  and  any  partner  may  determine  it  at  any  time  on  giving  notice  of  his  inten- 
tion to  all  the  other  partners 6).  If  a  partnership  for  a  definite  term  is  continued 
after  the  expiration  of  the  term  without  any  express  new  agreement,  a  partnership 
at  win  wiU  be  constituted,  the  rights  and  duties  of  the  partners  remaining  in  other 
respects  the  same  as  at  the  expiration  of  the  partnership  term,  so  far  as  is  con- 
sistent with  a  partnership  at  will''). 

Formerly  the  Court  was  averse  to  interfering  in  disputes  arising  between  part- 
ners unless  it  was  proposed  to  dissolve  the  partnership  or,  if  it  was  already  dissolved, 
with  a  view  to  winding  up  its  affairs.  It  still  refuses  to  interfere  to  settle  aU  partner- 
ship squabbles,  expecting  from  each  partner  a  certain  amount  of  forbearance 
and  good  feeling  towards  his  co -partners  8).  And  the  Court  has  refused  to  take 
upon  itself  the  enforcement  of  every  covenant  in  partnership  articles  while  the  part- 
nership is  stiU  continuing  9).  Any  flagrant  breach  of  the  partnership  agreement  will 
however  be  restrained  by  an  injunction  granted  by  the  Court,  as,  for  instance,  using 
the  firm  name  in  a  business  carried  on  by  a  partner  on  his  own  account  i"),  or  carrjnng 
on  a  branch  of  the  co-partnership  business  against  the  will  of  a  co-partner^i).  The 
Court  will  also  in  certain  cases  protect  the  partnership  assets  and  business  by  the 
appointment  of  a  receiver  or  a  receiver  and  manager.  A  receiver  may  be  appointed 
in  an  action  not  seeking  the  dissolution  of  the  partnership,  as  when  a  wrongful  appUca- 

1)  P.  A.   1890,  s.  31,  subs.  1. 

2)  P.  A.  1890,  s.  31,  subs.  2. 

3)  Dodeon  v.  Downey  [1901]  2  Ch.  620. 
*)  P.  A.  1890,  s.  25. 

6)  P.  A.  1890,  s.  24,  subs.  2. 

»)  P.  A.  1890,  s.  26,  subs.  1. 

')  P.  A.  1890,  s.  27. 

8)  Lindley  on  Partnership,  pp.  539 — 540. 

»)  MarshaU  v.  Coleman  (1820),  1  Jao.  &  W.  266,  Smith  v.  Jeyea  (1841),  4  Beav.  503. 

10)  Am  v.  Benham  [1891]  2  Ch.  244. 

11)  Clementa  v.  Norria  (1878),  8  Ch.  D.  129. 
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tion  of  the  profits  is  proposed  contrary  to  the  wishes  of  one  partner  i).  But  a  receiver 
and  manager  to  carry  on  the  business  under  the  direction  of  the  Court  will  not  be 
appointed  when  it  is  not  the  object  of  the  suit  to  obtain  dissolution  of  the  partnership 
but  on  the  contrary  to  continue  it;  cases  may  however  arise  in  which  the  conduct 
of  the  defendant  being  such  as  to  endanger  the  existence  of  the  partnership  concern, 
the  Court  will  appoint  an  interim  receiver  and  manager  2). 

An  accoimt  may  also  be  directed  to  be  taken  at  the  suit  of  a  partner  against  his 
co-partner,  although  no  dissolution  is  asked  for,  when  there  has  been  an  improper 
refusal  to  deliver  an  account  of  the  partnership  dealings  and  transactions^). 

3.  Rights  and  Obligations  of  Partners  as  regards  Third  Persons. 

The  law  affecting  partnership  as  regards  dealings  with  persons  who  are  not 
partners  is  founded  on  the  law  of  agency.  Each  partner  is  an  agent  of  the  firm  and  of 
his  co-partners  for  the  purpose  of  the  partnership  business,  and  has  authority  for  such 
purpose  to  bind  his  co-partners.  The  only  exception  is  where  the  partner  has  in 
fact  no  authority  to  act  for  the  firm  in  the  particular  matter  and  the  person  with 
whom  he  is  dealmg  knows  that  he  has  no  authority  or  does  not  know  or  beUeve  him 
to  be  a  partner*).  No  liabiUty  is  however  imposed  on  the  firm  where  the  partner  is 
acting  and  is  dealt  with  as  acting  on  his  own  behalf  and  not  on  behalf  of  the  firm^). 

It  follows  from  the  rule  above  stated  that  a  firm  will  be  Uable  for  an  act  of  one 
of  its  members,  although  in  point  of  fact  it  was  not  authorised  by  the  other  partners^). 
But  an  act  done  by  one  partner  ostensibly  on  behalf  of  the  firm  will  not  bind  the  firm, 
if  it  was  not  done  for  carrying  on  the  ordinary  business  of  the  firm,  for  instance,  if  a 
bin  of  exchange  is  accepted  on  behalf  of  a  firm  whose  business  is  not  one  of  traders 
involving  the  acceptance  of  negotiable  instruments''). 

Any  act  or  instrument  relating  to  the  business  of  the  firm  and  done  or  executed 
in  the  firm  name  or  in  any  other  manner  showing  an  intention  to  bind  the  firm 
by  any  partner  or  other  person  thereto  authorised  is  binding  on  the  firm  and  all  its 
partners 8).  A  partner  has  however  no  authority  to  pledge  the  credit  of  the  firm  for 
his  own  private  purposes,  and  if  the  purpose  of  the  act  or  instrument  is  not  appa- 
rently connected  with  the  firm's  ordinary  business,  the  firm  will  not  be  liable  unless 
the  partner  is  in  fact  specially  authorised  by  the  other  partners.  He  may  however 
be  personally  hable  in  respect  of  such  a  transaction  8). 

If  the  firm  has  placed  a  restriction  on  the  power  of  any  one  partner  to  bind 
the  firm,  no  act  done  in  contravention  of  the  restriction  mU  bind  the  firm  with 
respect  to  persons  having  notice  of  the  restriction^"). 

Every  partner  is  liable  jointly  with  the  other  partners  for  aU  debts  and  obhga- 
tions  of  the  firm  incurred  whilst  he  is  a  partner ;  and  after  his  death  his  estate  remains 
liable  for  such  debts  and  obligations,  so  far  as  they  remain  unsatisfied,  but  subject 
to  the  prior  payment  of  his  separate  debts^i).  This  Hability  extends  to  a  dormant 
partner  (unless  protected  by  the  Limited  Partnership  Act  1907,  see  post),  i.e.  one  not 
taking  an  active  part  in  the  business  of  the  firm,  or  one  not  known  to  be  a  partner 
by  the  person  contracting  with  the  firm  12). 

The  liabihty  of  a  partnership  for  the  acts  of  its  members  in  the  course  of  the 
partnership  business  is  not  confined  to  obUgations  ex  contractu,  but  extends  to  torts. 
When  by  any  wrongful  act  or  omission  of  any  partner  acting  in  the  ordinary  course  of 
the  business  of  the  firm  or  with  the  authority  of  his  co-partners  loss  or  injury 
is  occasioned  to  any  person  not  being  a  partner  of  the  firm,  or  any  penalty  is 
inciurred,  the  firm  is  hable  therefor^^).  Thus  where  a  partner  by  illegitimate  means 

1)  Court  V.  Harris  (1824),  T.  &  R.  496. 

2)  Hall  V.  Hall  (1850),  3  Mac.  &  G.  79. 

3)  Fairthome  v.   Weston  (1844),  3  Ha.  387. 

4)  P.  A.  1890,  s.  5. 

5)  British  Homes  Assurance  Corporation  v.  Paterson  [1902]  2  Ch.  404. 
«)  Me  Briggs  &  Co.,  ex  parte  Wright  [1906]  2  K.  B.  209. 

7)  WheaOey  v.  Smithers  [1906]  2  K.  B.  321,  [1907]  2  K.  B.  684. 

S)  P.  A.  1890,  s.  6. 

»)  P.  A.  1890,  B.  7;  Ex  parte  Darlington  District  Joint  Stock  Banking  Co,  IleRi<;hes  (1865), 
4  De  G.  J.  &  S.  581. 

10)  P.  A.  1890,  8.  8. 

")  P.  A.  1890,  s.  9. 

12)  Beckham  v.  Drake  (1841),  9  M.  &  W.  79. 

18)  P.  A.  1890,  s.  10. 
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obtained  information  as  to  the  business  of  a  rival  trader,  it  appearing  that  it  was  in 
the  course  of  the  business  of  the  firm  to  obtain  by  legitimate  means  information  in 
regard  to  the  business  of  competing  firms,  it  was  held  that  the  firm  was  liable  for 
the  wrongful  acts  of  the  partner  in  obtaining  information i).  But  a  firm  has  been 
held  not  Uable  for  the  fraud  of  a  partner  committed  by  him  outside  his  duties  in 
relation  to  the  partnership  business^). 

A  firm  is  hable  to  make  good  the  loss: 

a)  Where  one  partner  acting  within  the  scope  of  his  apparent  authority  receives 
and  misappUes  the  money  or  property  of  a  third  person,  and 

b)  Where  a  firm  in  the  course  of  its  business  receives  the  money  or  property  of 
a  third  person,  and  the  money  or  property  so  received  is  misapplied  by  one 
of  the  partners  while  in  the  custody  of  the  firm  3). 

In  accordance  with  these  principles  a  firm  of  solicitors  has  been  held  Hable  for 
the  misappropriation  by  one  partner  of  the  property  of  a  client  entrusted  to  him 
as  a  member  of  the  firm*). 

As  has  already  been  stated,  the  Uabihty  of  the  partners  of  a  firm  for  debts  and 
obUgations  incurred  by  the  firm  is  joint,  but  their  liabiUty  for  torts  and  the  mis- 
appUcation  of  money  or  property  entrusted  to  the  firm  or  to  a  partner  thereof  is 
more  extensive,  it  being  expressly  provided  that  in  such  cases  every  partner  is 
liable  jointly  with  his  co-partners,  and  also  severally^). 

If  however  a  partner  is  in  his  private  capacity  a  trustee,  and  improperly  employs 
trust  property  in  the  business  or  on  account  of  the  partnership,  he  will  not  thereby 
render  any  other  partner  hable  for  the  trust  property  to  the  persons  beneficially 
interested  therein,  unless  such  other  partner  has  incurred  Uabihty  by  reason  of  his 
having  notice  of  the  breach  of  trust ;  but  trust  money  may  be  followed  and  recovered 
from  the  firm  if  still  in  its  possession  or  under  its  control^). 

The  HabiHty  of  a  firm  to  persons  with  whom  they  have  dealings  extends  as  has 
already  been  mentioned  to  dormant  or  secret  partners.  It  also  extends  further 
under  what  is  known  as  the  doctrine  of  "holding  out",  so  as  to  render  a  person  not 
a  partner  Uable  as  if  he  were  one  to  persons  towards  whom  he  so  conducts  himself 
as  to  lead  to  the  supposition  that  he  is  in  fact  a  partner  with  another  person  or  persons. 
This  principle  was  laid  down  in  the  well  known  case  of  Waiigh  v.  Carver''),  where 
Chief  Justice  Eyre  said:  "Now  a  case  may  be  stated,  in  which  it  is  the  clear  sense 
of  the  parties,  to  the  contract,  that  they  shall  not  be  partners ;  that  A  is  to  contribute 
neither  labour  nor  money,  and,  to  go  still  farther,  not  to  receive  any  profits.  But  if  he 
wiU  lend  his  name  as  a  partner,  he  becomes  as  against  all  the  rest  of  the  world,  a 
partner,  not  upon  the  ground  of  the  real  transaction  between  them,  but  upon  prin- 
ciples of  general  pohcy,  to  prevent  the  frauds  to  which  creditors  would  be  hable,  if 
they  were  to  suppose  that  they  lent  their  money  upon  the  apparent  credit  of  three 
or  four  persons,  when  in  fact  they  lent  it  only  to  two  of  them,  to  whom  without 
the  others,  they  would  have  lent  nothing".  This  principle  is  now  embodied  in  the 
Partnership  Act  1890,  which  provides  that  every  one  who  by  words  spoken  or  written 
or  by  conduct  represents  himself,  or  who  knowingly  suffers  himself  to  be  represented, 
as  a  partner  in  a  particular  firm,  is  liable  as  a  partner  to  any  one  who  has  on  the  faith 
of  such  representation  given  credit  to  the  firm,  whether  the  representation  has  or  has 
not  been  made  or  communicated  to  the  person  so  giving  credit  by  or  with  the  know- 
ledge of  the  apparent  partner  making  the  representation  or  suffering  it  to  be  made^). 
The  holding  out  is  a  question  of  fact  in  each  case,  and  it  must  be  proved  that  the 
alleged  act  of  holding  out  was  done  with  the  knowledge  of  the  person  sought  to  be 
made  hable,  and  that  it  was  known  to  the  person  seeking  to  take  advantage  of  it  9). 
If  a  person  retires  from  a  partnership  and  the  business  is  continued  under  the  same 
name,  he  will  be  Hable  to  aU  customers  who  continue  to  deal  with  the  firm  on  the 


1)  Hamlyn  v.  Houston  [1903]  1  K.  B.  81. 

2)  Tendring  Hundred  Waterworks  Co.  v.  Jones  [1903]  2  Ch.  615. 

3)  P.  A.  1890,  s.  11. 

*)  B?iodes  V.  Moules  [1895]  1  Ch.  236. 

fi)  P.  A.  1890,  8.  12. 

8)  P.  A.  1890,  s.  13,  and  see  Mara  v.  Browne  [1896]  1  Ch.  199. 

7)  (1795),  2  H.  Bl.  235. 

8)  P.  A.   1890,  s.  14,  subs.   1. 

9)  Edmundson  v.   Thompson  (1861),  2  F.  &  F.  564. 
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faith  that  he  is  still  a  member i).  A  person  dealing  with  a  firm  after  a  change  in 
its  constitution  is  entitled  to  treat  all  apparent  members  of  the  old  firm  (e.g.  those 
whose  names  appear  in  the  style  of  the  partnership)  as  still  being  members  until 
he  has  notice  of  the  change  2).  To  avoid  such  UabUity  the  retiring  partner  must 
advertise  the  fact  in  the  London  Gazette,  if  the  principal  place  of  business  of  the 
firm  is  in  England  or  Wales,  and  it  is  provided  that  such  advertisement  shall  be 
treated  as  sufficient  notice  to  persons  who  had  not  dealings  with  the  firm  before  the 
date  of  the  change  in  the  constitution  of  the  firm  3).  In  the  case  of  those  who  had 
dealings  with  the  firm  before  the  change,  express  notice  should  be  given  in  order  to 
avoid  liability*). 

If  a  partner  dies  and  the  surviving  partners  continue  the  business  in  the  old 
name,  this  wiU  not  have  the  effect  of  rendering  the  deceased  partner's  estate  liable 
for  acts  of  the  continuing  partners  after  his  death,  even  to  old  customers  of  the 
firm^). 

The  doctrine  of  "holding  out"  has  no  application  to  cases  of  tort  committed 
by  a  firm,  so  as  to  render  a  person  not  a  member  liable  as  if  he  were  so®). 

Notice  to  any  partner  habitually  acting  in  the  partnership  of  any  matter 
relating  to  partnership  affairs  operates  as  notice  to  the  firm,  except  in  the  case  of 
fraud  on  the  firm  committed  by  or  with  that  partner's  consent'). 

Subject  to  the  prolongation  of  Uability  under  the  doctrine  of  "holding  out" 
the  liability  of  a  partner  for  future  liabilities  of  the  partnership  ceases  on  his  retire- 
ment. His  Uabihty  for  debts  and  obligations  incurred  before  his  retirement  how- 
ever wUl  continue^),  unless  he  is  discharged  in  some  way.  Similarly  an  incoming 
partner  admitted  into  an  existing  firm  does  not  thereby  become  liable  to  creditors 
of  the  firm  for  any  thing  done  before  he  became  a  partner  9).  But  an  incoming 
partner,  if  he  chooses  to  do  so,  can  make  himself  Uable  for  debts  and  obligations 
incurred  before  his  admission.  To  render  him  so  liable  to  the  creditors  of  the 
old  firm,  some  agreement,  express  or  tacit,  between  himseM  and  the  creditors 
founded  on  consideration  must  be  showni").  When  however  after  the  admission 
of  a  new  partner  a  person  deals  solely  with  the  old  partners  and  refuses  to  deal 
with  the  new  firm,  he  cannot  make  the  new  partner  hable^^). 

A  retiring  partner  may  be  discharged  from  Habihties  existing  before  his  retire- 
ment by  an  agreement  to  that  effect  between  himself  and  the  members  of  the  firm 
as  newly  constituted  and  the  creditors,  and  such  an  agreement  may  be  either  express 
or  inferred  as  a  fact  from  the  course  of  deahng  between  the  creditors  and  the  firm 
as  newly  constituted^^).  An  agreement  of  this  kind,  whereby  the  Uability  of  the  firm 
as  newly  constituted  is  substituted  for  the  habiUty  of  the  old  firm,  is  called  a  "nova- 
tion". There  have  been  many  decided  cases  showing  in  what  circumstances  novation 
wUl  be  inferred,  and  it  is  only  possible  to  state  the  effect  of  some  of  these.  Where 
a  new  partner  has  not  been  introduced  into  the  firm  to  take  the  place  of  a  retiring 
partner,  the  mere  fact  that  the  creditor  treats  the  continuing  partners  as  his  debtors 
wO  not  by  itself  operate  to  discharge  the  retiring  partner  i^).  Nor  wiU  the  retiring 
partner  be  discharged  by  the  creditors  taking  a  new  security  for  a  debt  due  to  themi*). 
Where  a  new  partner  is  introduced,  and  there  is  an  express  agreement  by  the  new 
and  continuing  partners  to  discharge  the  existing  debts  of  the  firm,  the  retiring 
partner  will  still  remain  Hable  to  creditors  who  have  not  agreed  to  release  him  from 
Uabitityis).  But  if  a  creditor,  knowing  of  the  retirement  of  one  of  the  firm,  draws 
for  part  of  his  balance  and  sends  in  more  goods;  or  if  knowing  of  the  retirement 

1)  Scarf  V.  Jardine  (1882),  7  App.  Caa,  345. 
«)  P.  A.  1890,  s.  36,  subs.  1. 

5)  P.  A.  1890,  s.  36,  subs.  2. 

*)  Farrar  v.  DefUnne  (1844),  1  Car  &  K.  580. 

6)  P.  A.   1890,  s.   14,  subs.  2. 

*)  Lindley  on  Partnership,  p.  82. 
')  P.  A.  1890,  B.  16. 
8)  P.  A.  1890,  a.  17,  subs.  2. 
»)  P.  A.  1890,  B.   17,  subs.   1. 

10)  Lindley,  p.  252. 

11)  British  Homes  Assurance  Corporation  v.  Paterson  [1902]  2  Ch.  404. 

12)  P.  A.  1890,  s.  17,  subs.  3. 

13)  Rouse  V.  Bradford  Banking  Co.  [1894]  A.  C.  586. 
1*)  Be  Head,  Head  v.  Head  [1893]  3  Ch.  426. 

")  Kirwcm  v.  Kirwan  (1834),  2.  Cr.  &  M.  617. 
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he  strikes  a  fresh  balance  with  the  new  firm  for  a  different  rate  of  interest;  or  if  a 
new  partner  joins  the  firm  and  the  creditor,  knowing  of  the  retirement  of  the  late 
partner,  accepts  an  account  in  which  the  new  partner  is  charged  with  the  balance, 
in  each  of  these  cases  the  retiring  partner  is  discharged  from  Uabilitiyi). 

A  continuing  guaranty  given  to  a  firm  or  third  person  in  respect  of  the  trans- 
actions of  a  firm  is,  in  the  absence  of  agreement  to  the  contrary,  revoked  as  to  future 
transactions  by  any  change  in  the  constitution  of  the  firm^). 

The  appUcation  of  Statutes  of  Limitation  which  bar  the  recovery  of  debts  after 
the  lapse  of  a  certain  time  (six  years  in  the  case  of  simple  contract  debts,  twelve  years 
in  the  case  of  money  charged  upon  land,  twenty  years  in  the  case  of  money  secured 
by  covenant)  has  been  affected  in  the  case  of  partners  by  the  Mercantile  Law  Amend- 
ment Act  18563).  XJnder  that  Act  an  acknowledgment  or  promise  signed  by  an  agent 
of  the  party  chargeable,  duly  authorized  to  make  such  acknowledgment  or  promise, 
will  have  the  same  effect  as  if  the  writing  had  been  signed  by  the  party  himself*). 
An  acknowledgment  in  writing  by  one  partner  will  be  regarded  as  an  acknowledg- 
ment by  the  firm  so  as  to  prevent  the  Statute  running.  Where  there  are  two  or 
more  co-contractors  or  co-debtors,  whether  Uable  jointly  only,  as  is  the  case  in  a 
partnership,  or  jointly  or  severally,  no  such  co-contractor  or  co-debtor  will  lose  the 
benefit  of  the  Statutes  of  Limitations,  so  as  to  be  chargeable  by  reason  only  of 
payment  of  any  principal,  interest,  or  other  money,  by  any  other  of  such  co-con- 
tractors or  co-debtors  5). 

4.  Dissolution  of  Partnerships. 

A  partnership  may  be  dissolved  in  any  of  the  following  events,  subject  to  any 
agreement  to  the  contrary  between  the  partners: 

a)  If  entered  into  for  a  fixed  term,  by  the  expiration  of  that  term; 

b)  If  entered  into  for  a  single  adventure  or  undertaking,  by  the  termination 
of  that  adventure  or  undertaking; 

c)  If  entered  into  for  an  undefiaed  time,  by  any  partner  giving  notice  to  the 
other  or  others  of  his  intention  to  dissolve  the  partnership,  and  in  such  case 
the  partnership  is  dissolved  as  from  the  date  mentioned  in  the  notice  of 
dissolution,  or,  if  no  date  is  mentioned,  as  from  the  date  of  the  communica- 
tion of  the  notice  6); 

d)  By  the  death  or  bankruptcy  of  any  partner''); 

e)  At  the  option  of  the  other  partners,  if  any  partner  suffers  his  share  of  the 
partnership  property  to  be  charged  for  his  separate  debt 8); 

f)  In  any  case  by  the  happening  of  any  event  which  makes  it  imlawful  for  the 
business  of  the  fixm  to  be  carried  on  or  for  members  of  the  firm  to  carry  it 
on  in  partnership®). 

Where  a  partnership  at  wiU  has  originally  been  constituted  by  deed,  a  notice  in 
writing  signed  by  the  partner  giving  the  notice  is  sufficient  to  determine  it^"). 
A  notice  to  determine  a  partnership,  once  given,  cannot  be  withdrawn  without  the 
consent  of  the  partner  to  whom  it  is  given ^i).  A  partnership  which  according  to  the 
agreement  constituting  it  is  to  be  "terminated  by  mutual  arrangement  only"  is  not 
one  in  which  no  fixed  term  has  been  agreed  upon  and  which  can  be  determined  by 
notice  by  any  partner.  It  cannot  be  terminated  during  the  joint  Uves  of  the  part- 
ners except  by  mutual  agreementi^). 

In  addition  to  dissolution  in  consequence  of  any  of  the  events  above  mentioned 
a  partnership  may  be  determined  by  a  decree  of  the  Court  in  any  of  the  following 
cases : 


1)  Hart  V.  Alexander   (1837),  2  M.  &  W.  484. 

2)  P.  A.  1890,  s.  18. 

3)  19  &  20  Vict.  c.  97. 
*)  S.  13. 

6)  S.  14. 

«)  P.  A.  1890,  s.  32. 

7)  P.  A.  1890,  s.  33,  subs.  1. 

8)  P.  A.  1890,  s.  33,  subs.  2. 
»)  P.  A.  1890,  s.  34. 

10)  P.  A.  1890,  s.  26,  subs.  2. 

")  Jones  V.  Lloyd  (1874),  L.  R.   18  Eq.  265. 

12)  Moaa  V.  Elphick  [1910]  1  K.  B.  846. 
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a)  When  a  partner  is  found  lunatic  by  inquisition,  or  is  shown  to  the  satisfaction 
of  the  Court  to  be  of  permanently  unsound  mind; 

b)  When  a  partner  other  than  the  partner  suing  becomes  in  any  other  way 
permanently  iDcapable  of  performing  his  part  of  the  partnership  contract; 

c)  When  a  partner,  other  than  the  partner  suing,  has  been  guilty  of  such  conduct 
as  in  the  opinion  of  the  Court,  regard  being  had  to  the  nature  of  the  business, 
is  calculated  to  prejudicially  affect  the  carrying  on  of  the  business; 

d)  When  a  partner,  other  than  the  partner  suing,  wilfully  or  persistently  commits 
a  breach  of  the  partnership  agreement,  or  otherwise  so  conducts  himself 
in  matters  relating  to  the  partnership  business  that  it  is  not  reMonably  prac- 
ticable for  the  other  partners  to  carry  on  the  business  in  partnership  with  him; 

e)  When  the  business  of  the  partnership  can  only  be  carried  on  at  a  loss; 

f )  Whenever  in  any  case  circumstances  have  arisen  which  in  the  opinion  of  the 
Court  render  it  just  and  equitable  that  the  partnership  be  dissolved i). 

As  an  instance  of  conduct  calculated  to  prejudicially  affect  the  carrying  on  of 
the  business  it  has  been  held  that  traveUing  on  a  railway  without  a  ticket  with  intent 
to  avoid  payment  was  detrimental  to  the  business  of  general  drapers  carried  on 
under  a  partnership  deed  2). 

When  a  partnership  is  dissolved  or  a  partner  retires,  any  partner  may  pubUcly 
notify  the  fact  and  require  the  other  partner  or  partners  to  concur  for  that  purpose 
in  all  necessary  or  proper  acts^),  so  that  any  habihty  as  a  member  of  the  firm  under 
the  doctrine  of  "holding  out"  may  cease.  But  no  partner  can  retire  from  a  firm,  unless 
a  dissolution  takes  place,  except  under  special  provisions  in  the  contract  of  part- 
nership or  by  agreement  with  his  co-partners*). 

When  a  partnership  is  dissolved  the  partners  are  not  discharged  from  habilities 
incurred  by  them  before  the  date  of  dissolution,  but  after  the  dissolution  the 
authority  of  each  partner  to  bind  the  firm  and  the  other  rights  and  obligations  of 
the  partners,  only  continue  so  far  as  may  be  necessary  to  wind  up  the  affairs  of  the 
partnership  and  to  complete  transactions  begun  but  unfinished  at  the  date  of  dissolu- 
tion^). But  a  firm  is  in  no  case  bound  by  the  acts  of  a  partner  who  has  become  bank- 
rupt, bankruptcy  causing  as  above  stated  a  dissolution  of  the  firm.  A  person  may 
however  render  himself  liable  for  the  acts  of  a  bankrupt,  if  after  the  bankruptcy  he 
represents  himself  or  knowingly  suffers  himself  to  be  represented  as  a  partner  of  the 
bankrupt  8). 

If  a  premium  has  been  paid  by  one  partner  to  another  on  entering  into  a  part- 
nership for  a  fixed  term,  and  the  partnership  is  dissolved  before  the  expiration  of 
that  term  otherwise  than  by  the  death  of  a  partner,  the  Court  may  order  the  repay- 
ment of  the  premium,  or  of  such  part  thereof  as  it  thinks  just,  having  regard  to  the 
terms  of  the  partnership  contract  and  the  length  of  time  during  which  the  partner- 
ship has  continued,  unless: 

a)  The  dissolution  of  the  partnership  is  wholly  or  chiefly  due  to  the  misconduct 
of  the  partner  who  paid  the  premium,  or 

b)  The  partnership  has  been  dissolved  by  an  agreement  containing  no  provision 
for  a  return  of  the  premium''). 

On  the  dissolution  of  a  partnership  each  partner  is  entitled  to  have  the  part- 
nership assets  appUed  in  hquidation  of  the  partnership  debts  and  liabiUties  and  to 
have  the  surplus  assets  applied  in  payment  of  what  may  be  due  to  the  partners 
respectively  after  deducting  what  may  be  due  from  them  as  partners.  In  order  to 
enforce  the  proper  appUcation  of  the  assets  a  partner  or  his  representatives  may 
apply  to  the  Court  to  wind  up  the  business  of  the  firm^). 

In  an  action  for  dissolution  of  a  partnership  the  Court  will  direct  an  accoimt 
to  be  taken  of  aU  partnership  dealings  and  transactions,  and  it  necessary  it  will  grant 
an  injunction  to  prevent  the  improper  conduct  of  a  partner. 

1)  P.  A.  1890,  B.  35. 

2)  Carmichael  v.  Evans  [1904]  1.  Ch.  486. 

3)  P.  A.  1890,  s.  37. 

*)  Lindley  on  Partnership,  p.  663. 

6)  P.  A.  1890,  s.  38. 
«)  P.  A.  1890,  s.  38. 

7)  P.  A.   1890,  s.  40. 

8)  P.  A.  1890,  s.  39. 
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In  finally  settling  the  accounts  between  partners  after  a  dissolution,  the  following 
rules  will  be  observed  subject  to  any  agreement  between  the  partners: 

a)  Losses,  including  losses  and  deficiencies  of  capital,  will  be  paid  first  out  of 
profits,  next  out  of  capital,  and  lastly  if  necessary  will  be  borne  by  the  part- 
ners individually  in  the  proportion  in  which  they  were  entitled  to  share  the 
profits  of  the  firm; 

b)  The  assets  of  the  firm,  including  the  sums,  if  any,  contributed  by  the  partners 
to  make  up  losses  or  deficiencies  of  capital  wiU  be  appUed: 

1.  In  paying  the  debts  and  habilities  of  the  firm  to  persons  not  partners 
therein ; 

2.  In  paying  to  each  partner  rateably  what  is  due  to  him  for  advances 
as  distinguished  from  capital; 

3.  In  paying  to  each  partner  what  is  due  to  him  from  the  firm  in  respect  of 
capital;  and 

4.  The  ultimate  residue,  if  any,  will  be  divided  amongst  the  partners  in  the 
proportion  in  which  profits  are  divisible i). 

When  partners  agree  to  provide  capital  in  unequal  shares,  but  to  divide  net 
profits  equally,  and  on  a  dissolution  there  is  a  deficiency  of  capital,  each  partner  must 
contribute  to  the  assets  an  equal  share  of  the  deficiency  of  capital,  and  then  the  assets 
must  be  appUed  in  paying  rateably  what  is  found  due  to  each  in  respect  of  capital^). 

In  the  absence  of  any  agreement  to  the  contrary  the  partners  are  entitled  on 
dissolution  to  have  the  partnership  property  converted  into  money  by  a  sale,  even 
though  it  may  not  be  necessary  to  sell  for  the  payment  of  debts  3).  But  a  sale  need  not 
take  place  if  the  partners  agree  to  a  division  of  the  assets  or  that  one  partner  shall 
take  the  share  of  another  at  a  valuation*). 

The  goodwill  of  a  partnership  business  may  be  described  as  the  advantage 
which  has  been  acquired  by  a  firm  in  carrying  on  its  business,  whether  connected  with 
the  premises  in  which  it  has  been  carried  on,  or  with  the  name  of  the  firm,  or  any  other 
matter  carrying  with  it  the  benefit  of  the  business.  On  the  dissolution  of  a  partnership 
the  goodwiU  must  be  sold  for  the  benefit  of  all  the  partners  if  any  partner  insists 
on  a  sale^).  After  dissolution  and  sale  of  the  goodwill  any  partner  is  entitled  to  set 
up  a  similar  trade  or  business  in  the  same  neighbourhood  8).  But  the  vendors  may  not 
solicit  business  from  customers  continuing  to  be  customers  of  the  old  firm'').  Nor  if 
they  set  up  a  similar  business  may  they  hold  out  to  the  pubHc  that  they  are  continuing 
the  same  business  by  using  the  name  of  the  old  firm^). 

As  has  been  already  stated  the  assignee  of  a  partner's  share  in  the  business 
cannot  interfere  in  the  management  or  affairs  of  the  firm  so  long  as  the  partnership 
continues.  Upon  the  dissolution  of  the  firm  he  is  entitled  to  receive  the  actual  share  of 
the  partnership  assets,  to  which  the  assigning  partner  was  entitled  as  between  himself 
and  the  other  partners,  and  to  claim  an  accoimt  for  the  purpose  of  ascertaining  that 
share;  and  his  rights  will  not  be  affected  by  any  sale  of  or  agreement  for  valuing  and 
dealing  with  the  assignor's  share  entered  into  between  the  partners  subsequently 
to  the. assignment  and  with  notice  of  it 8). 

5.  Death  of  a  Partner. 
As  already  stated,  subject  to  any  agreement  to  the  contrary,  a  partnership  will 
be  dissolved  by  the  death  of  any  partner^"),  and  the  executors  of  a  partner  have  no 
right  to  become  partners  with  the  surviving  partners  or  to  interfere  with  the  partner- 
ship business").  The  surviving  partners  have  no  right,  in  the  absence  of  agreement, 
to  take  the  deceased  partner's  share  at  a  valuation,  but  the  share  must  be  ascer- 
tained by  a  sale  of  the  partnership  assets  including  the  goodwill  of  the  business  ^2). 

1)  P.  A.  1890,  8.  44. 

2)  Garner  v.  Murray  [1904]  1  Ch.  57. 

8)  Burdon  v.   Barkus  (1862),  4  De.   G.  F.  &  J.  42. 

*)  Dinham  v.  Bradford  (1869),  L.  R.  5  Ch.  519. 

S)  Re  David  and  Matthews  [1899]  1  Ch.  378. 

»)  Gruttwea  v.  Lye  (1810),  17  Ves.  335. 

')   Trego  v.  Hunt  [1896]  A.  C.  7. 

8)  Cfmrton  v.  Douglas  (1859),  Johns  174. 

»)   WaUs  V.  Driscoll  [1901]    1  Ch.  294. 
10)  P.  A.  1890,  s.  33. 

")  Pearce  v.  Chamberlain  (1750),  2  Ves.   Sen,  33. 
1*)  Se  David  and  Matthews  [1899]  1  Ch.  378. 
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The  deceased  partner's  estate  will  be  liable  to  creditors  of  the  firm  for  debts 
contracted  in  his  lifetime  i),  but  not  for  the  price  of  goods  ordered  by  the  partnership 
before,  but  not  delivered  tiU  after,  his  death  or  otherwise  for  acts  of  the  surviving 
partners  or  habihties  incurred  subsequently  to  the  death  2).  The  liabihty  of  the  de- 
ceased's estate  may  however  be  discharged  by  the  Statute  of  Limitations  and  payment 
by  surviving  partners  will  not  keep  alive  the  creditor's  claim  against  the  deceased's 
executors^).  The  deceased's  estate  will  not  be  liable  for  ordinary  torts  committed 
by  the  firm  prior  to  his  death,  in  accordance  with  the  maxim  Actio  personalis  moritur 
cum  persona.  In  the  administration  of  the  estate  of  the  deceased  partner,  his  personal 
estate  will  be  Mable  for  his  separate  debts  in  priority  to  the  debts  of  the  firm*). 

If  however  the  executors  of  a  deceased  partner  allow  the  assets  to  continue 
to  be  employed  in  the  business  of  the  firm,  they  will  become  personally  Uable  for 
debts  and  obHgations  of  the  firm^),  but  when  the  business  is  so  continued  under  direc- 
tions in  the  will  of  the  deceased,  the  executors  will  be  entitled  to  an  indemnity  out 
of  the  estate  6). 

The  estate  of  a  deceased  partner  may  be  discharged  from  habilities  contracted 
previously  to  his  death  by  the  creditor  agreeing  to  accept  the  habihty  of  the  surviving 
partners  and  abandoning  his  rights  against  the  deceased  partner's  estate'). 

6.  Bankruptcy. 

Partners  may  become  bankrupt  either  collectively  or  individually,  and  bank- 
ruptcy proceedings  may  be  taken  against  partners  in  the  name  of  the  firm,  but  in 
such  case  the  Court  may  order  the  names  of  the  persons  who  are  members  of  the  firm 
to  be  verified  on  oath^).  The  acts  or  defaults  which  are  acts  of  bankruptcy  will  bo 
found  stated  in  the  article  on  Bankruptcy.  A  debt  owing  by  all  the  partners  of  a 
firm  is  sufficient  to  support  an  adjudication  against  any  one  or  more  of  them^). 
When  a  firm  is  adjudicated  bankrupt  all  the  joint  property  of  the  partners,  as  well 
as  all  the  separate  property  of  each  of  them,  vests  in  the  trustee  in  bankruptcy^"). 
The  joint  estate  of  the  partners  will  be  applicable  upon  bankruptcy  in  the  first  in- 
stance to  payment  of  their  joint  debts,  and  the  separate  estate  of  each  partner  will 
be  applicable  in  the  first  instance  to  payment  of  his  separate  debts.  If  there  is  any 
surplus  of  the  separate  estates,  it  wiU  be  dealt  with  as  part  of  the  joint  estate.  IE 
there  is  a  surplus  of  the  joint  estate,  it  will  be  dealt  with  as  part  of  the  respective 
separate  estates  in  proportion  to  the  right  and  interest  of  each  partner  in  the  joint 
estate  ^1). 

A  person  to  whom  members  of  a  firm  are  bound  jointly  and  separately  is  not 
allowed  in  bankruptcy  to  prove  both  against  the  joint  estate  of  the  firm  and  the 
separate  estate  of  a  partner,  but  must  elect  whether  to  claim  as  a  joint  creditor  or 
separate  creditor  ^2) .  But  if  a  debtor  is  at  the  date  of  the  receiving  order  Uable  in  respect 
of  distinct  contracts  as  a  member  of  two  or  more  separate  firms,  or  as  a  sole  contractor 
and  also  as  a  member  of  a  firm,  the  circumstance  that  the  firms  are  in  whole  or  in 
part  composed  of  the  same  individuals  or  that  the  sole  contractor  is  also  one  of 
the  joint  contractors,  will  not  prevent  proof  in  respect  of  the  contracts  against  the 
properties  respectively  Uable  on  the  contracts  i^). 

In  the  case  of  the  separate  bankruptcy  of  a  partner  the  partnership  is  in  the 
absence  of  any  agreement  to  the  contrary  dissolved  i*).  Where  one  member  of  a  firm 
is  adjudged  bankrupt  a  creditor  to  whom  the  bankrupt  is  indebted  jointly  with  the 
other  partners  of  the  firm  or  any  of  them,  wiU  not  receive  any  dividend  out  of  the 

1)  P.  A.  1890,  s.  9. 

2)  Bagel  v.  Miller  [1903]  2  K.  B.  212. 

3)  Mercantile  Law  Amentiment  Act,  1856,  s.   14. 
*)  Hills  V.  McBae  (1851),  9  Ha.  297. 

S)  Wightman  v.   Townroe  (1813),  1  M.  &  S.  412. 

8)  Dowee  v.  GorUm  [1891]  A.  C.  190. 

')  Re  Head,  Head  v.  Head  [1894]  2  Ch.  236. 

8)  Bankruptcy  Act,  1883,  s.   116. 

»)  Ibid.  B.  110. 

10)  Bankruptcy  Rules,  1886,  r.  268. 

11)  Bankruptcy  Act,  1883,  s.  40,  subs.  3. 

12)  Ex  'parte  Bond  db  Hill  (1745),  1  Atk.  98. 

13)  Bankruptcy  Act,  1883,  Sched.  2,  rule  18. 
1*)  P.  A.  1890,  s.  33. 
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separate  property  of  the  bankrupt  until  all  the  separate  creditors  have  received  the 
full  amounts  of  their  respective  debtsi). 

7.  Actions  by  and  against  Partners. 
A  firm  of  partners  differs  from  a  corporation  in  that  it  is  not  regarded  in 
Enghsh  law  as  constituting  a  legal  entity  distinct  from  the  members  composing  it. 
The  name  of  the  firm  or  partnership  is  regarded  merely  as  a  conventional  and  com- 
prehensive name  denoting  the  persons  composing  it^).  Consequently,  originally  a 
firm  could  not  sue  or  be  sued  otherwise  than  in  the  names  of  the  partners  composing  it. 
The  Judicature  Acts,  1873  and  1875,  and  the  rules  of  the  Supreme  Court  made  there- 
under have  now  materially  altered  and  improved  legal  proceedings  by  and  against 
partners.  It  is  provided  that  any  two  or  more  persons  claiming  or  being  liable  as 
co-partners  and  carrying  on  business  within  the  jurisdiction  may  sue  or  be  sued  in 
the  name  of  the  respective  firm,  if  any,  of  which  such  persons  were  co-partners  at  the 
time  when  the  cause  of  action  accrued,  but  any  party  to  an  action  may  in  such  case 
apply  by  summons  to  a  Judge  for  a  statement  of  the  names  and  addresses  of  the 
persons  who  were  at  that  date  co-partners  in  any  such  firm,  to  be  verified  on  oath 
if  necessary^).  The  writ  by  which  the  action  is  commenced  may  be  served  upon 
any  one  or  more  of  the  partners,  or  at  the  principal  place  within  the  jurisdiction  of 
the  business  of  the  partnership,  upon  any  person  having  the  control  or  management  of 
the  partnership  business  there.  Subject  to  the  rules  such  service  will  be  deemed  good 
service  upon  the  firm  so  sued,  whether  any  of  the  members  are  out  of  the  jurisdiction 
or  not ;  but  if  the  partnership  has  to  the  knowledge  of  the  plaintiff  been  dissolved 
before  the  commencement  of  the  action,  the  writ  must  be  served  upon  every  person 
within  the  jurisdiction  sought  to  be  made  hable*).  Where  persons  are  sued  as  partners 
in  the  name  of  the  firm  they  must  appear  individually  in  their  own  names,  but  aU 
subsequent  proceedings  will  continue  in  the  name  of  the  firm^).  Any  person  served 
as  a  partner  may  enter  an  appearance  under  protest,  denying  that  he  is  a  partner, 
but  such  appearance  will  not  preclude  the  plaintiff  from  otherwise  serving  the  firm 
and  obtaining  judgment  against  it  in  default  of  appearance  if  no  partner  has  en- 
tered an  appearance  in  the  ordinary  form 6).  Where  a  judgment  is  against  a  firm  in 
the  firm  name  execution  to  enforce  the  judgment  may  be  issued: 

a)  Against  any  property  of  the  partnership  within  the  jurisdiction; 

b)  Against  any  person  who  has  appeared  in  his  own  name,  or  who  has  admitted 
on  the  pleadings  that  he  is,  or  who  has  been  adjudged  to  be,  a  partner; 

c)  Against  any  partner  who  has  been  individually  served  as  a  partner  with  the 
writ  of  summons,  and  has  failed  to  appear'). 

If  the  party  who  has  obtained  judgment  or  an  order  against  a  firm  claims  to 
be  entitled  to  issue  execution  against  any  other  person  as  a  member  of  the  firm,  he 
may  apply  to  the  Court  or  a  Judge  for  leave  to  do  so,  and  the  Court  or  Judge  may 
give  such  leave  if  the  habiUty  is  not  disputed,  or  if  such  Uability  is  disputed  may 
order  the  question  to  be  tried.  But,  except  against  any  property  of  the  partnership,  a 
judgment  against  a  firm  wiU  not  render  Uable,  release  or  otherwise  affect  any  member 
thereof  who  was  out  of  the  jurisdiction  when  the  writ  was  issued,  and  who  has  not  ap- 
peared to  the  writ,  unless  he  has  been  made  a  party  to  the  action,  or  has  been  served 
within  the  jurisdiction  after  the  issue  of  the  writ^).  If  a  plaintiff  in  an  action  brought 
against  a  firm  in  the  firm  name  claims  to  be  entitled  to  issue  execution  against  a  person 
who  has  not  been  served  with  the  writ  as  being  a  member  of  the  firm,  and  an  issue  is 
directed  to  try  the  habihty  of  such  person,  the  plaintiff  is  entitled  upon  the  trial  of  the 
issue  to  show  that  such  person  is  hable  by  reason  of  his  having  held  himself  out  as  a 
partner  9).  When  however  a  plaintiff  sues  individual  members  of  a  firm,  not  in  the  firm 
name,  and  obtains  a  judgment  against  them,  that  judgment  will  be  a  bar  to  subsequent 
proceedings  against  another  member  of  the  firm,  even  though  the  previous  judgment 

1)  Bankruptcy  Act,  1883,  s.  59,  subs.   1. 

2)  Lindley  on  Partnership,  p.   135  et  seq. 

3)  R.  S.  C.  1883,  Order  XL  Villa,  r.l. 
*)  R.  S.  C.  1883,  Ord.  XL VIII a.,  r.  3. 
«)  Ibid.  r.  5. 

8)  Ibid.  r.  7. 

7)  R.  S.  C.   1883,  Ord.  XLVIIIa,  r.  8. 

8)  Ibid.  T.  8. 

9)  Davis  V.  Hyinan  [1903]  1  K.  B.  854. 
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remains  unsatisfied^).  This  is  on  the  principle  of  English  law  that  the  matter  has 
become  res  jvdicata  under  the  first  judgment  and  cannot  be  the  foundation  of  any- 
further  proceeding.  But  if  a  creditor  of  a  firm  sues  the  surviving  partners  and  re- 
covers judgment  against  them,  he  can  subsequently  sue  for  and  obtain  payment  of 
his  debt  out  of  the  assets  of  a  deceased  partner^).  And  if  a  creditor  seeks  pay- 
ment first  out  of  the  estate  of  a  deceased  partner,  he  is  not  precluded  afterwards 
from  suing  a  surviving  partner  S). 

In  actions  between  partners,  when  dissolution  and  winding  up  of  the  partnership 
is  sought,  all  the  partners  within  the  jurisdiction  must  be  parties*).  The  Court  is 
averse  to  interfering  between  partners  unless  for  the  purpose  of  dissolving  the  part- 
nership, and  if  it  has  already  been  dissolved,  for  finally  winding  up  its  affairs^). 
But  in  certain  cases  rehef  may  be  given  even  though  no  dissolution  is  asked,  as  where 
a  partner  was  excluding  his  co-partner  and  applying  the  assets  for  his  own  use^), 
or  where  partners  refuse  to  admit  into  the  partnership  a  person  duly  nominated 
and  introduced  into  the  firm  by  a  co-partner  under  a  power  in  the  articles''). 

III.  Limited  Partnerships. 

As  already  stated,  under  the  general  law  the  Uabihty  of  each  member  of  a  partner- 
ship is  for  all  the  debts  and  obUgations  of  the  firm  jointly  with  the  other  partners, 
and  there  is  no  hmit  to  his  Uabihty.  The  law  however  has  been  altered  in  this  respect 
by  the  Limited  Partnerships  Act,  1907,  which  enables  apartnership  to  include  members 
whose  liability  wUl  be  Umited  to  the  amount  of  capital  contributed  by  them.  A 
"hmited  partnership"  must  consist  in  the  case  of  a  partnership  carrying  on  the  business 
of  banking,  of  not  more  than  ten  persons,  and  in  the  case  of  any  other  partnership,  of 
not  more  than  twenty  persons,  and  must  comprise  one  or  more  persons  called  "general 
partners",  who  will  be  hable  for  all  debts  and  obhgations  of  the  firm,  and  one  or  more 
persons  called  "limited  partners",  who  must  at  the  time  of  entering  into  the  part- 
nership contribute  thereto  a  sum  or  sums  as  capital  or  property  valued  at  a  stated 
amount ,  and  who  are  not  hable  for  the  debts  and  obhgations  of  the  firm  beyond 
the  amount  so  contributed*).  A  hmited  partner  must  not  during  the  continuance 
of  the  partnership  either  directly  or  indirectly  draw  out  or  receive  back  any  part 
of  his  contribution,  and  it  he  does  so,  he  will  be  hable  for  the  debts  and  obhgations 
of  the  firm  up  to  the  amount  so  drawn  out  or  received  back 9).  A  body  corporate  may 
be  a  hmited  partner  1").  Every  limited  partnership  must  be  registered  and  in  default 
of  registration  will  be  deemed  a  general  partnershipii).  Registration  must  be  effected 
with  the  Registrar  of  Joint  Stock  Companies  by  sending  by  post  or  deUvering  to  the 
Registrar  a  statement  signed  by  the  partners  and  stating: 

a)  The  firm  name; 

b)  The  general  nature  of  the  business; 

c)  The  principal  place  of  business; 

d)  The  full  name  of  each  partner; 

e)  The  term,  if  any,  for  which  the  partnership  is  entered  into  and  the  date  of 
its  commencement; 

f)  A  statement  that  the  partnership  is  hmited,  and  the  description  of  every 
hmited  partner  as  such; 

g)  The  sum  contributed  by  each  hmited  partner,  and  whether  paid  in  cash  or 
how  otherwise  12), 

If  during  the  continuance  of  a  hmited  partnership  any  change  is  made  or  occurs 
in: 


1)  Kendall  v.  Hamilton  (1879),  4  App.  Cas  504. 

«)  Lindley  p.  238. 

3)  Be  Hodgson,  Beckett  v.  Ramadale  (1885),  31  C!h.  D.  177. 

*)  Lindley  on  Partnership,  p.  533. 

B)  Ibid.  p.  529. 

»)  Fairthome  v.   Weston  (1844),  3  Ha.  387. 

7)  Byrne  v.  Reid  [1902]  2  Ch.  735. 

8)  L.  P.  A.  1907,  s.  4,  subs.  1. 
»)  L.  P.  A.  1907,  s.  4,  subs.  2. 

10)  L.  P.  A.  1907,  8.  4,  subs.  3. 

11)  L.  P.  A.  1907,  s.  6. 

12)  L.  P.  A.  1907,  s.  8. 
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a)  The  firm  name; 

b)  The  general  nature  of  the  busineBs; 

c)  The  principal  place  of  business; 

d)  The  partners  or  the  name  of  any  partner; 

e)  The  term  or  character  of  the  partnership; 

f)  The  sum  contributed  by  any  limited  partner; 

g)  The  Kabihty  of  any  partner  by  reason  of  his  becoming  a  limited  instead  of 
a  general  partner  or  a  general  instead  of  a  hmited  partner; 

a  statement  signed  by  the  firm  and  specifying  the  nature  of  the  change  must 
within  seven  days  be  sent  by  post  or  delivered  to  the  Registrar  under  penalty  of  a 
fine  of  £  1  for  each  day  during  which  the  default  in  comphance  with  these  require- 
ments continues  1). 

The  Registrar  must  file  any  statement  made  in  pursuance  of  the  Act  and  must 
send  a  certificate  of  registration  to  the  firm  2).  Any  person  may  inspect  the  statement 
filed  by  the  Registrar  under  the  Act  on  payment  of  the  fees  appointed  by  the  Board  of 
Trade  not  exceeding  one  shilling  for  each  inspection*).  Notice  of  any  arrangement  or 
transaction  under  which  any  person  will  cease  to  be  a  general  partner  in  any  firm  and 
win  become  a  hmited  partner  in  that  firm,  or  under  which  the  share  of  a  limited  partner 
in  a  firm  is  assigned  to  any  person ,  must  be  forthwith  advertised  in  the  London  Gazette , 
and  until  so  advertised  will  for  the  purpose  of  the  Act  be  deemed  to  be  of  no  effect*). 

The  general  law  as  to  the  rights  of  partners  inter  se  is  modified  in  the  case  of  limited 
partnerships  in  several  respects.  A  limited  partner  may  not  take  part  in  the  manage- 
ment of  the  partnership  business,  and  has  no  power  to  bind  the  firm,  but  he  may 
by  himself  or  his  agent  at  any  time  inspect  the  books  of  the  firm,  and  examine  into 
the  state  and  prospects  of  the  partnership  and  may  advise  with  the  other  partners 
thereon.  If  a  hmited  partner  takes  part  in  the  management  of  the  partnership 
business,  he  wiU  be  Uable  for  all  debts  and  obhgations  of  the  firm  incurred  while  he 
so  takes  part  in  the  management  as  though  he  were  a  general  partner^).  A  hmited 
partnerslup  will  not  be  dissolved  by  the  death  or  bankruptcy  of  a  hmited  partner, 
and  the  lunacy  of  a  hmited  partner  wiU  not  be  a  ground  for  the  dissolution  of  the 
partnership,  unless  the  lunatic's  share  cannot  be  otherwise  ascertained  and  reahsed^). 
In  the  event  of  the  dissolution  of  a  limited  partnership  its  affairs  wiU  be  wound  up 
by  the  general  partners  unless  the  Court  otherwise  orders'').  If  apphcation  is  made 
to  the  Court  to  wind  up  a  hmited  partnership,  it  must  be  by  petition  under  the  Com- 
panies (Consohdation)  Act  1908,  and  the  provisions  of  the  Act  relating  to  the  winding 
up  of  companies  by  the  Court  wiU  apply,  subject  to  any  modifications  provided  by 
rules  under  the  Limited  Partnership  Act,  1907,  with  the  substitution  of  general 
partners  for  directors  s).  Where  a  general  partner  had  neglected  to  pay  interest  to 
a  hmited  partner  on  his  capital  and  to  sign  the  general  account  as  agreed,  and  had 
also  in  breach  of  the  partnerslup  articles  habitually  absented  himself  from  the  partner- 
ship business  and  misapphed  a  sum  advanced  by  the  hmited  partners  for  a  specific 
pm^ose  of  the  business,  the  Court  decreed  a  compulsory  winding  up  of  the  partner- 
ship on  the  petition  of  the  limited  partner'). 

1)  L.  P.  A.  1907,  8.  9. 

2)  L.  P.  A.  1907,  s.  13. 

3)  L.  P.  A.  1907,  s.  16. 
*)  L.  P.  A.  1907,  s.  10. 

6)  L.  P.  A.  1907,  B.  6,  subs.  1. 

6)  L.  P.  A.  1907,  s.  6,  subs.  2. 

7)  L.  P.  A.  1907,  s.  6,  subs.  3. 

8)  L.  P.  A.  1907,  s.  6,  subs.  4. 

»)  He  Hughea  dh  Co.   [1911]  1  Ch.  342. 


Title  m.   Agency. 

By  the  General  Editor. 


Introduction. 

The  English  law  relating  to  mercantile  agency  is  almost  wholly  "judge-made" 
law.  The  only  statutory  provisions  directly  bearing  on  the  subject  are  those  of  the 
Factors  Act,  1889,  which  are  designed  for  the  protection  of  persons  dealing  in  good 
faith  with  mercantile  agents  in  possession  of  goods  or  documents  of  title  to  goods 
with  the  consent  of  the  owner,  who  act  in  excess  of  their  authority ;  certain  sections 
of  the  Conveyancing  Acts  1881  and  1882  relating  to  powers  of  attorney;  and  the  Pre- 
vention of  Corruption  Act,  1906,  which  provides  for  the  punishment  criminally  of 
persons  bribing  agents  and  agents  receiving  bribes  as  an  inducement  to  or  reward 
for  departing  from  their  duties  to  their  principals.  For  the  rest,  the  law  has  to  be 
sought  for  in  some  thousands  of  reported  judicial  decisions.  An  attempt  is  made 
in  the  following  pages  to  state  the  result  of  these  decisions  as  accurately  as  possible, 
but  only  the  more  important  cases  are  cited.  Recent  cases  are  chosen,  for  citation 
in  preference  to  those  of  an  earlier  date. 

The  most  important  classes  of  agents  from  a  commercial  point  of  view  are 
factors,  brokers  and  shipmasters.  The  term  "broker",  when  unqualified,  usually 
signifies  a  broker  who  is  concerned  in  the  negotiation  of  sales  and  purchases  of  goods, 
wares  or  merchandise,  and  it  is  used  in  that  sense  in  this  title.  The  special  rules 
applicable  to  stockbrokers  and  insurance  brokers  are  treated  of  in  subsequent  titles, 
as  also  those  relating  to  bankers  acting  in  the  capacity  of  agents i).  Li  this  title 
the  general  principles  applying  to  aU  classes  of  agents,  and  also  those  peculiar  to 
factors,  brokers  and  to  some  extent  shipmasters  2),  are  dealt  with. 

The  most  marked  characteristics  of  the  English  law  of  agency  are  the  rules 
governing  the  rights  and  liabilities  of  the  undisclosed  principal  —  rules  which  are 
believed  to  be  peculiar  to  English  law  and  the  systems  having  Enghsh  law  for  their 
foundation  —  and  the  extreme  length  to  which  the  principle  of  ratification  has  been 
carried. 

In  this  title  the  following  expressions  are  used  with  the  following  meanings, 
unless  a  contrary  meaning  appears  from  the  context :  "public  agent"  means  an  agent 
of  the  State;  "agent"  does  not  include  a  public  agent;  "home  agent"  means  an  agent 
residing  and  carrying  on  business  in  that  capacity  in  England,  Wales  or  Ireland; 
"undisclosed  principal"  means  a  principal  who  is  not  known  to  be  such  by  a  third 
person  dealing  with  an  agent;  "foreign  principal"  means  a  principal  who  does  not 
reside  or  carry  on  business  in  England,  Wales  or  Ireland;  "third  person"  means 
any  person  other  than  the  principal  or  agent;  "goods"  includes  wares  and  merchan- 
dise, "goods  and  chattels"  aU  personal  property,  and  "property"  every  kind  of  pro- 
perty, whether  real  or  personal. 

I.  Creation  of  the  Relationship  of  Agency. 

Definitions.  It  is  difficult,  if  not  impossible,  to  defiae  "agent"  in  terms  which 
on  the  one  hand  wiU  include  all  agents  and  on  the  other  hand  -mil  exclude  all  persons 
who  are  not  agents.  This  much,  however,  may  be  said:  that  an  agent  is  a  person 
vsdth  authority,  either  express,  or  inferred,  or  impUed  by  law,  to  represent  or  contract 
or  act  on  behalf  of  another  person,  who  is  called  his  principal,  the  relationship  existing 
between  them  being  called  "agency".  Sometimes,  especially  when  he  is  authorised 
by  power  of  attorney,  an  agent  is  called  an  attorney.  Usually,  an  agent  is  employed 
to  bring  the  principal  into  direct  contractual  relationship  with  third  persons,  but, 
as  wUl  be  seen,  this  is  not  always  so,  especially  in  the  case  of  home  agents  acting 
on  behalf  of  foreign  principals,  such  agents  not  having  authority  as  a  general  rule 
to  pledge  the  personal  credit  of  their  principals  to  third  persons.  The  term  "general 
agent"  is  sometimes  used  to  signify  an  agent  who  is  authorised  either  to  act  generally 
for  his  principal  in  all  matters,  or  all  matters  in  reference  to  a  particular  trade  or 

1)  See  titles  "Stock  Exchange",  "Banking''  and  "Marine  Insurance",  infra. 

2)  See  also  title  "Maritime  Law",  infra. 
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business  or  of  a  particular  class,  or  to  do  some  act  in  the  ordinary  course  of  an  agency 
business  carried  on  by  him,  as  for  example,  where  a  factor  or  broker  is  employed 
in  that  capacity;  and  "special  agent"  to  signify  one  who  is  only  authorised  to  do 
some  particular  act  or  represent  his  principal  in  some  particular  transaction,  such 
act  or  transaction  not  being  ia  the  ordinary  coiu'se  of  a  business  carried  on  by  the 
agenti).  The  terms  "general  agent"  and  "special  agent"  are  not,  however,  often 
used  nowadays. 

A  factor  2)  is  an  agent  whose  ordinary  course  of  business  is  to  sell  or  dispose 
of  goods  entrusted  by  the  principal  to  his  possession  or  control,  and  has  authority 
by  impHcation  of  law  to  contract  in  his  own  name  on  the  principal's  behalf  3).  A 
broker  is  an  agent  whose  ordinary  course  of  business  is  to  negotiate  and  make  con- 
tracts for  the  sale  and  purchase  of  goods,  of  which  he  is  not  entrusted  with  the  pos- 
session and  control,  and  he  has  not  authority  by  law  to  contract  in  his  own  name, 
although  in  practice  he  frequently  does  so^).  A  mercantile  agent,  for  the  purposes 
of  the  Factors  Act,  1889*),  is  a  mercantile  agent  having,  in  the  customary  course  of 
his  business  as  such  agent,  authority  either  to  seU  goods,  or  to  consign  goods  for 
the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the  security  of  goods. 

Del  credere  agent.  A  del  credere  agent  is  one  who,  in  consideration  of  an  extra 
remuneration,  which  is  called  a  del  credere  commission,  guarantees  to  his  principal 
that  third  persons  with  whom  he  enters  into  contracts  on  the  principal's  behalf 
will  duly  perform  those  contracts  s).  Such  an  agent  is  in  effect  a  surety,  but  it  is 
not  necessary  that  a  contract  of  del  credere  agency  should  be  evidenced  by  writing^). 
It  may  be  inferred  from  a  course  of  conduct  between  the  parties  7).  Where  goods 
are  consigned  to  a  person  for  the  purpose  of  sale,  on  the  terms  that  he  shall  have 
the  right  to  sell  at  such  prices  as  he  thinks  fit,  and  shall  pay  an  agreed  price  to  the 
consignor  for  aU  goods  sold  within  a  fixed  time  after  the  sale,  the  question  whether 
the  relation  between  the  consignor  and  consignee  is  that  of  seller  and  buyer  or  that 
of  principal  and  del  credere  agent,  depends  upon  what  appears  to  have  been  the  in- 
tention of  the  parties,  having  regard  to  aU  the  circumstances  of  the  particular  case  8). 
No  general  rule  on  the  subject  can  be  laid  down. 

Capacity  of  parties.  Capacity  to  contract  or  do  any  other  act  by  means  of  an 
agent  is  co-extensive  with  the  capacity  of  the  principal  to  himself  make  the  contract 
or  do  the  act  in  question^).  A  minor  or  lunatic  may  authorise  an  agent  to  contract 
on  his  behalf,  and  so  as  to  bind  him,  whenever  the  contract  is  of  such  a  nature,  and 
the  circumstances  are  such,  that  he  would  have  been  bound  if  he  had  made  the  con- 
tract himseKio) ;  and  on  the  other  hand,  a  corporation  or  joint-stock  company  cannot 
authorise  an  agent  to  enter  into  any  transaction  beyond  the  scope  of  its  charter 
or  memorandum  of  association  ^i).  A  married  woman,  although  a  minor,  may  appoint 
an  attorney  by  deed  for  the  purpose  of  executing  any  deed  or  doing  any  other  act 
on  her  behalf  which  she  could  herself  execute  or  do  if  she  were  unmarried  and  of  full 
age  12)  J  and  generally  may  appoint  an  agent  to  make  any  contract  or  do  any  act  which ' 
she  is  capable  of  doing  herself  i*).  The  only  exception  to  the  generality  of  the  rule 
above  stated  is  that  where  capacity  to  do  a  particular  act  exists  only  by  virtue 
of  a  special  custom,  it  can  only  be  done  by  means  of  an  agent  if  the  delegation  is 
in  accordance  with  the  custom,  and  this  exception  is  of  no  importance  in  mercantile 
matters. 

Any  person  of  sound  mind  is  capable  of  acting  or  contracting  as  an  agent  so 
as  to  bind  his  principal,  even  although,  by  reason  of  minority  or  otherwise,  he  may 

1)  See  Brady  v.  Todd  (1861)  9  C.  B.  N.  S.  592;  Smith  v.  McOuire  (1858)  3  H.  &  N.  554. 

2)  In  most  commercial  codes  factors  are  called  "commission"  agents. 

3)  Baring  v.  Corrie  (1818)  2  B.  &  A.  137;  Stevens  v.  BilUr  (1883)  25  Ch.  D.  31,  C.  A. 
*)  52  &  63  Viot.  c.  45.    This  Act  is  printed  amongst  the  statutes,  infra. 

B)  Morris  v.Cleasby  (1816)  4  M.  &  S.  566;  Hornby  v.  Lacy  (1817)  6  M.  &  S.   166. 
8)  Coutourier  V.  Haetie  (1852)  8  Ex.  40. 

7)  S?iawv.  Woodcock  (1827)  7  B.  &  C.  73. 

8)  In  re  Nevill  (1870)  L.  R.  6  Ch.  397;  In  re  Smith  (1879)  10  Ch.  D.  566,  C.  A.,  Weinerv. 
Harris  [1910]  1  K.  B.  285,  C.  A. 

»)  As  to  capacity  generally,  see  title  "Contracts",  infra. 

i»)  Rex  V.  Longnor  (1833)  4  B.  &  Ad.  647;  Drew  v.  Nunn  (1879)  4  Q.  B.  D.  661,  C.  A. 
")  Montreal  Assurance  Co.  v.  M'Oillivray  (1859)  13  Moo.  P.  C.  87;  Poulton  v.  L.  and  S. 
W.  Rail  Co.  [1867]  L.  R.  2.  Q.  B.  534.    See  title  "Companies",  supra. 

12)  44  &  45  Vict.  c.  41,  s.  40. 

13)  See  title  "Contracts",  infra. 
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have  no  capacity  to  do  the  act  or  enter  the  contract  in  question  on  his  own  behalf, 
But  the  personal  Uabihty  of  the  agent  on  the  contract  of  agency,  and  also  on 
any  contract  by  him  with  any  third  person,  depends  on  his  capacity  to  enter  into 
such  a  contract  on  his  own  behalf  i).  In  cases  where,  by  statute,  a  contract  is  re- 
quired to  be  evidenced  by  a  note  or  memorandum  in  writing,  signed  by  the  party 
to  be  charged  or  his  agent,  a  party  to  the  contract  is  not  competent  to  sign  as  the 
agent  of  the  other  party  thereto  2);  but  the  same  agent  may  be  authorised  by  each 
of  the  parties  to  sign  for  him,  as  in  the  case  of  a  broker  employed  by  both  buyer 
and  seller,  and  in  such  case  the  signature  of  the  agent  will  bind  both  parties  3).  So, 
a  clerk  or  factor  of  one  of  the  parties  is  competent  to  sign  on  behalf  of  the  other 
party  if  duly  authorised  by  him  to  do  so*). 

What  acts  may  be  done  by  means  of  an  agent.  Generally  speaking,  a,ny  act  may 
be  done  or  contract  made  by  means  of  an  agent,  which  the  principal  is  himself  com- 
petent to  do  or  enter  into.  A  foreign  corporation  which  by  a  contract  submits  to 
the  jurisdiction  of  the  Enghsh  Courts,  may  appoint  an  agent  to  accept  service  of 
a  writ  of  summons  on  its  behalf,  and  service  on  such  an  agent  is  as  effective  as  per- 
sonal service  within  the  jurisdiction^).  A  partner  may  exercise  his  right  to  inspect 
and  take  copies  of  partnership  books  by  means  of  an  agent  to  whom  no  personal 
objection  can  reasonably  be  made  by  the  other  partners^).  An  agent  may  be  appoint- 
ed to  subscribe  his  principal's  name  to  the  memorandum  of  association  of  a  joint- 
stock  company,  and  such  a  signature  is  a  sufficient  compUance  with  section  2  of 
the  Companies  (Consohdation)  Act,  1908^).  On  a  petition  for  the  winding  up  of  a 
company,  an  affidavit  in  verification  of  the  petition  by  the  attorney  of  the  petitioner 
may  be  accepted  8). 

But  if  a  power  or  authority  is  conferred,  or  a  duty  imposed,  on  the  principal 
personally,  the  exercise  or  performance  of  which  involves  skill  or  discretion,  he 
must,  as  a  general  rule,  exercise  or  perform  it  in  person,  and  not  by  means  of  an 
agent  ^).  It  is  on  this  principle  that  an  agent  is  generally  forbidden  to  delegate  his 
authority  i").  A  duty  which  is  merely  ministerial,  and  the  performance  of  which 
does  not  involve  the  exercise  of  skiU  or  discretion  may,  however,  be  performed  by 
means  of  an  agent  ^i). 

There  are  some  acts  which  are  required  by  statute  to  be  done  in  person.  For 
example,  the  Statute  of  Frauds  Amendment  Act  (9  Geo.  IV.  c.  14)  s.  6,  requires  that 
certain  transactions,  to  be  effectual  in  law,  shall  be  evidenced  by  a  writing  signed 
by  the  party  to  be  charged,  and  it  has  been  decided  that  the  signature  of  an  agent, 
even  though  expressly  ratified  by  the  principal,  is  insufficent  to  satisfy  the  require- 
ment ^2).  But,  as  a  general  rule,  where  the  signature  of  a  person  is  required  by  statute, 
it  is  sufficient  if  the  name  of  that  person  is  signed  by  a  duly  authorised  agent,  where 
a  contrary  intention  does  not  plainly  appear i*). 

Co-agents.  An  authority  given  to  two  or  more  persons  is  presumed  to  be  given 
to  them  jointly,  tmless  a  contrary  intention  appears,  either  from  the  nature  or  terms 
of  the  authority,  or  from  the  circumstances  of  the  particular  case^*).  Where  an 
authority  is  given  to  two  or  more  agents  jointly,  aU  the  co-agents  must,  except  in 
the  case  of  an  authority  of  a  pubhc  nature,  concur  in  the  execution  of  it,  in  order 
to  bind  the  principal,  unless  it  has  been  provided  that  a  certain  number  of  them 

1)  Smally  v.  Smally  (1700)  1  Eq.  Ab.  6. 

2)  Sharman  v.  Brandt  (1871)  L.  B.  6  Q.  B.  720;  Farebroiher  v.  Simmons  (1822)  5  B.  &  A. 
333.    As  to  when  writing  is  necessary,  see  titles  "Contracts"  and  "Sale  of  Goods",  infra. 

»)   Thompson  v.  Gardiner  (1876)  1  C.  P.  D.  777;  Emmerson  v.  Heelis  (1809)   2  Taunt.  38. 
*)  Durrell  v.  Evan^  (1862)  1  H.  &  C.  174;  Bird  v.  Boulter  (1833)  4  B.   &  Ad.  443. 
^)  Tharsis  Copper  Co.  v.  La  Societe  des  Metaux  (1889)   58  L.  J.  Q.  B.  435;  La  Bourgogne 
[1899]  A.  C.  431,  H.  L.;  Montgomery  v.  I4ebenthal  [1898]  1  Q.  B.  487,  C.  A. 
6)  Bevan  v.  Webb  [1901]  2  Ch.  59,  C.  A. 
')  In  re  Whitley  (1886)  32  Ch.  D.  337,  C.  A. 

8)  In  re  African  Farms  [1906]  1  Ch.  640. 

9)  Hawkins  v.  Kemp  (1803)  3  East,  410. 
1")  See  infra. 

11)  London  County  Council  v.  Hobbis  (1897)  75  L.  T.  688. 

12)  Swift  V.  Jewesbury  (1874)  L.  R.  9  Q.  B.  301;  Hirst  v.  West  Riding  Banking  Co.  [1901] 
2K.  B.  560. 

13)  France  v.  Dutton  [1891]  2  Q.  B.  208;  Dennison  v.  Jeffs  [1896]  1  Ch.  611. 

1*)  Brovm  v.  Andrew  (1849)  18  L.  J.  Q.  B.  153;  In  re  Liverpool  Household  Stores  {1890J 
69  L.  J.  Ch.  616. 
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shall  form  a  quorum^).  Where  a  provisional  committee  appointed  eight  specified 
persons  to  act  as  a  managiag  committee  on  their  behalf,  it  was  held  that  the  pro- 
visional committee  were  not  bound  by  an  order  within  the  scope  of  the  authority 
given  by  six  of  the  managing  committee^).  A  company  whose  regulations  provide 
for  management  by  directors,  a  certain  number  of  whom  are  to  constitute  a  board, 
is  only  bound  by  the  acts  of  the  directors  concurred  in  by  them  aU,  or  by  a  majority 
present  at  a  duly  convened  and  constituted  board  meeting 2).  If  an  authority  vested 
in  two  or  more  jointly  is  of  a  public  nature,  and  the  persons  in  whom  it  is  vested 
all  meet  for  the  purpose  of  executing  it,  the  act  of  the  majority  is  considered  that  of 
the  whole  body^). 

Where  an  authority  is  given  to  two  or  more  persons  severally,  or  jointly  and 
severally,  any  one  or  more  of  them  may  exercise  it  without  the  concurrence  of  the 
other  or  others*). 

How  the  relationship  of  agency  may  be  constituted.  Save  in  certain  cases  of  agency 
of  necessity  5),  the  relationship  of  agency  is  constituted,  and  can  only  be  constituted, 
by  virtue  of  the  express  or  impUed  assent  of  both  principal  and  agent 6). 

The  assent  of  the  principal  is  implied  whenever  another  person  occupies  such 
a  position  that,  according  to  the  ordinary  usages  of  mankind,  he  would  be  imder- 
stood  to  have  the  principal's  authority  to  act  on  his  behalf).  At  a  sale  by  auction 
it  is  understood  that,  in  the  ordinary  course  of  business,  the  auctioneer  has  author- 
ity  to  sign  a  contract  of  sale  on  behalf  of  the  highest  bidder,  and  the  assent  of  the 
h^hest  bidder  to  his  doing  so  is  therefore  impMed^);  but  no  such  assent  is  implied 
on  the  part  of  a  purchaser  of  unsold  lots  by  private  contract  with  the  auctioneer 
after  the  conclusion  of  the  pubUc  sale  8).  Nor  does  the  implication  of  authority  to 
sign,  even  at  the  sale  by  auction,  extend  to  the  clerk  of  the  auctioneer^"),  and  conse- 
quently the  highest  bidder  will  only  be  bound  by  the  signature  of  the  clerk  if  he  shows 
by  his  conduct  that  he  in  fact  assents  to  the  clerk's  signing  on  his  behaK^i).  And 
where  the  purchaser  at  a  sale  by  auction  had,  without  the  knowledge  of  the  auc- 
tioneer, previously  agreed  with  the  vendor  that  the  price  of  any  goods  he  might 
buy  should  be  set  off  against  a  debt  due  to  him  from  the  vendor,  it  was  held  that 
the  auctioneer  had  no  authority  to  sign  on  his  behalf  a  contract  providing  for  pay- 
ment in  cashi2).  A  mere  pledgee  of  an  insurance  policy  has  no  impUed  authority, 
as  such,  to  give  a  notice  of  abandonment  on  behalf  of  the  pledgor^^ ).  Nor  are  the 
promoters  of  a  company,  as  such,  impUed  agents  to  pledge  the  credit,  or  receive 
money  on  behalf,  of  one  another  in  connection  with  the  promotion  of  the  company  i*). 

The  assent  of  the  agent  is  impUed  whenever  he  acts  or  assumes  to  act  on  behalf 
of  another  person,  and  after  having  so  acted  or  assumed  to  act,  he  wiU  not  be  per- 
mitted to  deny  the  existence  of  the  agency  in  any  proceedings  by  such  person^^). 

Where  a  person  assumes  to  act  on  behalf  of  another,  the  assent  of  the  latter 
wiU  not  be  implied  from  his  mere  acquiescence  or  silence,  unless  the  situation  of 
the  parties  is  such  as  to  raise  a  presumption  that  the  act  is  done  by  his  authority  i^). 

1)  Brovm  v.  Andrew,  supra. 

2)  RidUy  V.  Plymouth  OHnding  Co.  (1848)  2  Ex.  711;  Kirh  v.  Bell  (1850)  16  Q.  B.  290; 
/»  re  Haycraft,  <fcc.  Go.  [1900]  2  Ch.  230. 

»)  Grindley  v.  Barker  (1798)  1  B.  &  P.  229;  OorUs  v.  Kent  Waterworks  Co.  (1827)  7  B.  <&  C. 
314. 

*)  Outhrie  v.  Armstrong  (1822)  5  B.  &  A.  628,  where  a  power  of  attorney  given  to  15  per- 
sons "jointly  or  severally  to  execute  such  policies  as  they  or  any  of  them  should  jointly  or  severally 
think  proper"  was  held  to  be  well  exercised  by  a  policy  executed  by  four  of  such  persons. 

*)  See  infra. 

8)  Markwick  v.  Hardingham  (1880)  15  Ch.  D.  339,  349,  C.  A.;  PoU  v.  Leash  (1862)  33  L.  J. 
Ch.  165.   QosKng  v.  Qaskell  [1897]  A.  C.  575,  H.  L. 

7)  Pole  V.  Leaak,  su/pra;  In  re  Vimhos  [1900]  1  Ch.  470. 

8)  Emmerson  v.  Heelis  (1809)  2  Taunt.  38;  White  v.  Proctor  (1811)  4  Taunt.  209. 

9)  Mews  V.  Oarr  (1856)  1  H.  &  N.  484. 

10)  Bell  V.  BaUs  [1897]  1  Ch.  663. 

11)  Sims  V.  Landray  [1894]  2  Ch.  318;  Bird  v.  Boulter  (1833)  4  B.  &  Ad.  443. 

12)  Bartlett  v.  Pumell  (1836)  4  A.  &  B.  792. 

13)  Jardine  v.  Leathley  (1863)  3  B.  &  S.  700. 

1*)  Burnside  v.  Dayrett  (1849)  3  Ex.  224;  Norris  v.  Cottle  (1860)  2H.  L.  C.  647;  Bright  ir. 
Button  (1852)  3  H.  L.  C.     341. 

16)  Roberts  v.  Ogilby  (1821)  9  Price,  269. 

16)  Murphy  v.  Boese  (1875)  L.  B.  10  Ex.  126;  Graham  v.  Musson  (1839)  7  Scott,  769. 

11* 
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Where  the  situation  of  the  parties  is  not  such  as  to  raise  a  presumption  of  author- 
ity, there  must  be  some  act  on  the  part  of  the  principal  showing  that  he  assents  to 
the  assumed  agency^). 

The  relationship  of  principal  and  agent  may  be  constituted: 

a)  By  express  appointment  by  the  principal,  assented  to  by  the  agent^); 

b)  By  express  appointment  by  a  person  duly  authorised  by  the  principal  to 
make  such  appointment,  assented  to  by  the  agent 3); 

c)  By  implication  of  law  from  the  conduct  or  situation  of  the  parties*),  or 
from  the  necessity  of  the  case  5); 

d)  By  subsequent  ratification  by  the  principal  of  an  act  done  on  his  behalf  6). 
Agency  of  necessity.    The  doctrine  of  agency  of  necessity  has  only  a  limited 

application  in  English  law,  and  it  is  open  to  some  doubt  how  far  it  extends').  The 
agency  arises  where,  in  an  emergency,  it  becomes  the  duty  of  a  person  to  act  on  behalf 
of  another  without  his  consent,  in  order  to  prevent  serious  injury;  and  also  where, 
in  default  of  the  performance  by  a  person  of  a  legal  duty,  another  person  interested 
in  the  performance  thereof  is  by  reason  of  the  default  invested  with  authority  to 
act  on  his  behalf.  If  an  animal  is  sent  by  carrier,  and  there  is  no  one  to  receive  it 
at  its  destination,  the  carrier,  being  bound  to  take  reasonable  measures  for  its  pre- 
servation, is  an  agent  of  necessity  of  the  consignor  for  that  purpose 8).  If  a  husband, 
who  is  under  a  legal  obligation  to  supply  his  wife  with  necessaries,  deserts  her  and 
leaves  her  unprovided  for,  she  has  authority  of  necessity  to  pledge  his  credit  for 
necessaries®).  Other  instances  of  the  application  of  the  doctrine,  most  of  which 
have  reference  to  carriage  by  sea,  wiU  be  found  elsewhere^").  In  cases  where  the 
doctrine  applies,  the  principal  is  bound  by  the  consequences  of  the  agency,  though 
he  may  not  have  assented  thereto  and  even  notwithstanding  his  express  dissent. 
Agency  by  estoppel.  If  a  person  by  words,  written  or  spoken,  or  by  acts,  repre- 
sents or  permits  it  to  be  represented  that  another  person  is  his  agent,  he  will  not 
be  permitted  to  deny  the  existence  of  the  agency  with  respect  to  any  third  person 
dealing,  on  the  faith  of  any  such  representation,  with  the  person  so  held  out  as  an 
agent,  even  it  no  agency  in  fact  exists ^i). 

II.  Married  Women  as  Agents  of  their  Husbands. 

The  authority  of  a  wife  to  pledge  her  husband's  credit  for  necessaries  affords 
an  interesting  example  of  implied  or  presumed  authority.  No  such  authority  exists 
by  virtue  of  the  marriage  alone.  But  if  they  live  together,  authority  is  in  some  cases 
presumed  from  the  fact  of  cohabitation;  and  where  they  are  living  apart,  an  author- 
ity of  necessity  may  arise  from  the  neglect  of  the  husband  to  provide  for  the  wife. 
In  aU  cases  the  presumed  or  implied  authority  is  confined  to  necessaries;  and  it  is 
not  affected  by  the  insanity  or  lunacy  of  the  husband  ^2). 

Presumption  of  authority  from  cohabitation.  Where  a  husband  and  wife  live 
together,  it  wiU  be  presumed  from  the  mere  fact  of  cohabitation  that  she  has  author- 
ity to  pledge  his  credit  for  necessaries  suitable  to  their  style  of  living i^).  But  this 
presumption  may  be  rebutted  by  proof  that  he  had  in  fact  forbidden  her  to  pledge 
his  credit^*),  or  that  she  was  adequately  provided  with  necessaries,  or  that  he  had 
made  her  a  sufficient  or  agreed  allowance  therefori^).  The  presumption  is  confined 
to  necessaries  suitable  to  the  style  in  which  they  live,  and  does  not  extend  to  orders 

1)  Durrell  v.  Evam  (1862)  1  H.   &  C.  174. 

2)  Part  III,  infra. 

»)  In  re  Hale  [1899]  2  Ch.   107,  C.  A.;  Gosling  v.  Gaskell  [1897]  A.  C.  575,  H.  L. 

*)  Supra,  and  Part  11,  infra. 

8)  Infra. 

«)  Part  IV,  infra. 

')  OwilUam  v.   Twist  [1896]  2  Q.  B.  84. 

8)  O.  N.  Rail  Co.  v.  SwaffieU  (1874)  L.  R.  9  Ex.   132. 

»)  See  below,  Part  II. 

10)  As  to  the  authority  of  necessity  of  shipmasters,  see  below.  Part  V,  and  as  to  salvage, 
see  title  "Maritime  Law",  infra. 

11)  Pole  V.  Leask  (1862)  33  L.  J.  Ch.   155,  H.  L.    And  see  Part  X,  Sect.  I,  infra. 

12)  Richardson  v.  Du  Bois  (1869)  L.  R.  5  Q.  B.  61;  Read  v.  Lugard  (1851)  6  Ex.  636. 

13)  Harrison  v.  Orady  (1865)  13  L.  T.  369. 

1*)  Jolly  V.  Rees  (1864)  15  C.  B.  N.  S.  628;  Debenham  v.  Mellon  (1880)  6  App.  Cas.  24,  H.  L. 
16)  Seaton  v.  Benedict  (1828)  5  Bing  28;  Debenham  v.  MetUm,  siipra;  Holt  v.  Brien  (1821) 
4  B.  &  A.  252. 
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which  are  extravagant  in  their  nature  or  excessive  in  their  extent^).  The  question 
of  suitability  does  not  depend  on  the  husband's  means,  but  on  the  style  of  Uving 
he  chooses  to  adopt.  A  wealthy  man  may  Uve  in  a  niggardly  fashion  if  he  thinks 
fit;  and  on  the  other  hand,  a  person  with  small  means  may  adopt  an  extravagant 
style  of  living.  In  either  case  the  test  of  what  are  suitable  necessaries  is  the  manner 
of  living  he  assumes^)  .  Where  the  wife  has  the  management  of  the  household,  her 
presumed  authority  extends  to  all  such  things  as  are  required  in  the  ordinary  course 
of  such  management,  provided  they  are  of  a  kind  which  are  usually  bought  on 
credit  3). 

A  wife  Uving  with  her  husband  has  no  presumed  authority  to  borrow  money 
in  his  name,  even  for  the  purpose  of  purchasing  necessaries  for  the  price  of  which 
he  would  have  been  liable  if  they  had  been  bought  by  her  on  his  credit*). 

Where  a  husband  holds  his  wife  out  as  having  authority,  as,  for  instance,  by 
paying  for  goods  bought  on  his  credit,  he  will  be  liable  to  any  person  dealing  with 
her  on  the  faith  of  such  holding  out,  though  he  may  have  revoked  the  authority 
or  forbidden  her  to  pledge  his  credit,  provided  the  person  deahng  with  her  has  no 
knowledge  of  the  revocation  or  prohibition^). 

Where  living  apart.  A  wife  separated  from  her  husband  is  presumed  to  have 
no  authority  to  pledge  his  credit,  and  the  burden  of  proving  that  the  circumstances 
of  the  separation  are  such  as  to  raise  a  presumption  of  authority  lies  on  the  person 
seeking  to  charge  the  husband  on  her  contracts^).  If  the  wife  is  separated  under 
a  judicial  decree,  the  husband  is  under  no  liability  in  respect  of  any  contract  she 
may  make,  unless  he  has  been  ordered  to  pay  alimony,  and  fails  to  do  so,  in  which 
case  he  is  liable  for  necessaries  supplied  for  her  use'').  But  a  decree  for  judicial  se- 
paration does  not  affect  the  liability  of  the  husband  under  any  contract  made  by 
the  wife  before  the  date  of  the  decree^). 

If  the  separation  is  by  mutual  consent,  and  the  husband  and  wife  have  made 
an  agreement  as  to  her  maintenance,  she  has  no  authority  to  pledge  his  credit  so 
long  as  he  duly  carries  out  the  terms  of  the  agreement,  whether  adequate  provision 
is  made  for  her  or  not^) ;  but  if  the  husband  does  not  carry  out  the  terms  of  the  agree- 
ment, she  has  impUed  authority  to  pledge  his  credit  for  necessaries  suitable  to  her 
station^o).  If,  being  separated  by  mutual  consent,  there  is  no  agreement  between 
them  as  to  her  maintenance,  she  has  impUed  authority  to  pledge  his  credit  for  suit- 
able necessaries,  unless  she  has  adequate  separate  means,  or  is  provided  with  an 
adequate  allowance,  either  by  her  husband  or  some  other  personal).  The  test  of  the 
husband's  Uabihty  in  such  a  case  is  whether  she  is  adequately  provided  for  from  some 
sourcei2),  audit  is  immaterial,  it  she  is  so  provided,  that  the  tradesman  dealing  with 
her  has  no  knowledge  of  that  fact^^).  Where  the  wife  has  the  custody  of  the  children 
of  the  marriage,  necessaries  for  them  are  considered  necessaries  for  her^*). 

Where  a  wife  leaves  her  husband  without  his  consent,  or  lives  apart  from  him 
contrary  to  his  wishes,  she  has  no  implied  authority  to  pledge  his  credit  unless  he 
has  been  guilty  of  misconduct  which  justifies  her  in  so  leaving  him  or  living  apart^^). 
But  if  a  wife  has  been  deserted  by  her  husband i^),  or  has  been  turned  away  by  him 
without  adequate  cause^''),  or  has  left  him  in  consequence  of  misconduct  on  his  part 


1)  Debenham  v.  Mellon,  supra;  Lane  v.  Ironmonger  (1844)   13  M.  &  W.  368. 

2)  PMlUpson  V.  Hayter  (1870)  L.  R.  6  C.  P.  38. 

*)  Debenham  v.  Mellon,  supra;  PhilUpson  v.  Hayter,  supra. 
*)  Knox  V.  Buskell  (1857)  3  C.  B.  N.  S.  334. 

5)  Filmer  v.  Lynn  (1835)  4  N.  &  M.  559;  Debenham  v.  Mellon,  supra. 

6)  Johnstone  v.  Sumner  (1858)  3  H.  &  N.  261. 

')  20  &  21  Vict.  c.  85,  Sects.  21,  26;  58  &  59  Vict.  c.  39,  Sect.  5  (a). 

8)  In  re  Wingfield  [1904]  2  Ch.  665,  C.  A. 

»)  Eastland  v.  Burchell  (1878)  3  Q.  B.  D.  432;  Negus  v.  Forster  (1882)  46  L.  T.  675,  C.  A. 
1")  Beale  v.  Ardbin  (1877)  36  L.  T.  249. 

H)  Johnston  v.  Sumner  (1858)  3  H.  &  N.  261;  Mizen  v.  Pick  (1838)  3  M.  &  W.  481. 
12)  Lidlow-v.  Wilmot  (1811)  2  Stark.  86;  CUtford\.  Laton  (1827)  3  C.  &  P.  15;  Hodgkinson 
Fletcher  {1814:)  4  Camp.  70. 
1')  Mizen  v.  Pick,  su^a. 
1*)  Rawlyns  v.   Vandyke  (1800)  3  Esp.  250. 

ifi)  Hindley  v.   Westmeath  (1827)  6  B.  &  C.  200;  Johnstone  v.  Sumner,  supra. 
16)  Wilson  V.  Ford  (1868)  L.  R.  3  Ex.  63. 
")  Harrison  v.  Qrady  (1865)  13  L.  T.  369. 
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which  justifies  her  in  so  leaving  himi),  and  is  living  apart  from  him,  she  is  an  agent 
with  authority  of  necessity  to  pledge  his  credit  for  necessaries  suitable  to  her  station, 
unless  she  is  adequately  provided  for;  and  if  she  has  been  given  the  custody  of  the 
children  by  reason  of  his  misconduct,  to  pledge  his  credit  for  their  maintenance 
and  education,  even  if  they  are  living  with  her  contrary  to  his  wishes^).  The  fact 
that  the  husband  makes  the  wife  an  allowance  is  immaterial  unless  it  is  of  an  ade- 
quate amount^),  and  he  is  hable  for  necessaries  ordered  by  the  wife  in  the  exercise 
of  her  authority  of  necessity,  although  he  may  have  given  the  tradesman  supplyiag 
them  express  notice  not  to  trust  her*).  Moreover,  he  is  liable  to  repay  any  money 
lent  to  her  for,  and  expended  in,  the  purchase  of  necessaries  s). 

Effect  of  adultery  ;by  the  wile.  A  husband  is  imder  no  obUgation  to  support  his 
wife,  and  consequently  she  has  no  presumed  or  implied  authority  to  pledge  his  cre- 
dit, whether  they  Uve  together  or  not,  and  even  though  he  may  have  himself  been 
guilty  of  misconduct,  after  she  has  committed  adultery,  unless  he  connived  at  or 
has  condoned  the  offence  8) ;  provided  that  if,  with  a  knowledge  of  the  fact  of  adultery, 
he  continues  to  hold  her  out  as  his  agent,  as,  for  instance,  by  permitting  her  to  con- 
tiaue  Uving  in  his  house  with  the  children,  he  is  liable  to  any  persons  deaUng  with 
her  on  the  faith  of  such  holding  out,  and  without  notice  of  the  determination  of  her 
authority,  to  the  same  extent  as  he  would  have  been  it  the  authority  had  not  been 
determined').  If  a  husband  connives  at  or  has  condoned  his  wife's  adultery,  her 
authority  to  pledge  his  credit  is  not  affected  thereby S). 

Aelmowledgment  of  debt  by  wife.  Where  a  wife  has  authority  to  pledge  her  hus- 
band's credit,  she  also  has  implied  authority  to  acknowledge  on  his  behalf  a  debt 
incurred  in  pursuance  thereof,  and  if  such  an  acknowledgment  is  in  writing,  signed 
by  her,  it  wiU  interrupt  the  operation  of  the  Statute  of  Limitations 9). 

Husband  not  liable  unless  credit  is  given  to  him.  A  husband  is  not  in  any  case 
liable  for  necessaries  supplied  to  his  wife,  whether  they  live  together  or  not,  if  ex- 
clusive credit  is  given  to  the  wife,  or  to  some  third  person,  by  the  person  supplying 
themi").  The  mere  fact  of  booking  the  things  to  the  wife  is  not,  however,  conclusive 
evidence  of  an  intention  to  give  credit  to  her  alone;  it  must  be  shown  that  the  trades- 
man intended  to  give  credit  to  her  or  some  third  person  to  the  exclusion  of  the  hus- 
bandly).   Suing  the  wife  to  judgment  is  conclusive  evidence  of  such  an  intention^^). 

Cohabitation  with  mistress.  If  a  man  lives  with  a  woman  as  his  wife,  she  has  the 
same  authority  to  pledge  his  credit  during  the  continuance  of  the  cohabitation,  as  if 
they  were  legally  marriedi^).  The  authority  entirely  ceases  on  a  separation i*),  except 
where  there  is  an  estoppel  by  reason  of  holding  out^*). 

III.  Appointment  of  Agents. 

An  agent  may  be  appointed  and  his  authority  conferred  by  power  of  attorney, 
a  formal  instrument  under  seal;  by  writing  under  hand  only;  or  merely  by  word 
of  mouth  or  signs. 

Authority  to  execute  a  deed  (i.  e.  an  instrument  under  seal)  must  be  given 
by  deed^s),  except  where  it  is  executed  in  the  name  and  presence  of  the  principal 
and  the  authority  is  given  by  him  then  and  there,  in  which  case  it  may  be  given 
by  word  of  mouth  or  even  by  signs^^). 


1)  HouUaton  v.  Smyth  (1825)  3  Bing.   127. 

2)  BaaeUy  v.  Forder  (1868)  L.  R.  3  Q.  B.  559. 

3)  Baker  v.  Sampson  (1863)  14  C.  B.  N.  S.  383. 
*)  Harris  v.  Morris  (1801)  4  Esp.  41. 

»)  Jenner  v.  Morris  (1861)  30  L.  J.  C!h.  361. 

6)  Govier  v.  Hancock  (1796)  6  T.  R.  603;  Atkyns  v.  Pearce  (1857)  2  C.  B.  N.  S.  763;  Oooper 
V.  Lloyd  (1859)  6  C.  B.  N.  S.  519. 

')  Norton  v.  Fazan  (1798)  1  B.  &  P.  226. 

8)  Wilson  V.  Qlossop  (1888)  20  Q.  B.  D.  354,  C.  A. 

»)  Gregory  v.  Parker  (1808)  1  Camp.  394. 

10)  Bentley  v.  Griffin  (1814)  5  Taunt.  356;  Harvey  v.  Norton  (1840)  4  Jur.  42. 

11)  Jewsbury  v.  Newbold  (1857)  26  L.  J.  Ex.  247. 

12)  Morel  V.  Westmoreland  [1904]  A.  C.  11,  H.  1,.;  French  v.  Howie  [1906]  2  K.  B.  674,  0,  A. 

13)  Ryan  v.  Sams  (1848)  12  Q.  B.  460. 

1*)  Munro  v.  De  Chemant  (1815)  4  Camp.  215. 
16)  Berkeley  v.  Hardy  (1826)  5  B.  &  C.  335. 
16)  Bex  V.  Longnor  (1833)  4  B.  &  Ad.  647. 
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At  common  law,  subject  to  exceptions  which  have  made  the  rule  of  no  practical 
importance  in  commercial  transactions,  it  is  necessary  that  the  appointment  of  an 
agent  by  a  corporation  should  be  under  its  common  seaP).  The  rule,  however, 
has  no  application  to  trading  corporations 2)  or  joint  stock  companies^),  and  need 
not,  therefore,  be  further  referred  to. 

Except  as  above  mentioned,  and  except  where  otherwise  expressly  provided 
by  statute,  or  by  the  terms  of  the  power  or  authority  (if  any)  under  which  the  appoint- 
ment is  made,  an  agent  may  be  appointed  for  any  purpose  either  by  deed,  by 
writing  under  hand,  or  merely  by  word  of  mouth.  This  rule  appMes  even  when 
the  agent  is  authorised  to  sign  a  written  note  or  memorandum  of  a  contract  which, 
by  statute,  is  unenforceable  unless  evidenced  by  writing*),  or  to  subscribe  the  name 
of  his  principal  to  the  memorandum  of  a  joint  stock  company  s);  in  either  case  the 
authority  may  be  given  verbally. 

IV.  Ratification. 

Ratification  equivalent  to  previous  authority.  Whenever  a  contract  is  made  or 
act  is  done  by  one  person  in  the  name  of  another,  or  professedly  on  another's  behalf, 
the  person  in  whose  name  or  on  whose  behalf  it  is  made  or  done  may,  by  subsequently 
ratifying  it,  "make  it  as  valid  and  effectual,  subject  to  the  conditions  and  limitations 
hereafter  referred  to,  as  if  it  had  been  originally  made  or  done  by  his  authority, 
whether  the  person  making  the  contract  or  doing  the  act  was  an  agent  exceeding 
his  authority  or  a  person  without  any  authority  to  act  for  him  at  aU®).  Every  act, 
whether  lawful  or  unlawful,  which  is  capable  of  being  done  by  means  of  an  agent, 
and  which  is  not  void  in  its  inception,  may  be  ratified  by  the  person  in  whose  name 
or  on  whose  behalf  it  is  done'').  There  is  a  conflict  of  authority  on  the  question 
whether  a  forgery  is  capable  of  ratification,  so  as  to  make  the  person  whose  name 
is  forged  civilly  liable  on  the  instrument^),  but  it  is  clear  that  liability  may  be  in- 
curred in  such  a  case  on  the  ground  of  estoppel,  if  the  person  whose  name  is  forged 
leads  a  third  person  to  believe  that  the  signature  is  his,  and  so  induces  the  third 
person  to  alter  his  position  to  his  detriment^).  A  joint  stock  company  cannot  effec- 
tively ratify  a  transaction  which  is  beyond  the  scope  of  its  memorandum  of  associ- 
ation even  with  the  assent  of  every  shareholder,  because  it  has  no  power  to  authorise 
any  such  transaction,  which  is  necessarily  voidi"). 

Who  may  ratify.  The  only  person  who  can  effectively  ratify  an  act  is  the  person 
in  whose  name  or  on  whose  behalf  it  was  professedly  done^^).  It  is  not  sufiicient 
that  an  agent  acting  in  excess  of  his  authority  should  intend  to  contract  on  behalf 
of  his  principal,  unless  he  discloses  that  intention  to  the  other  contracting  party ^^2). 
In  other  words,  an  undisclosed  principal  cannot  ratify  a  contract  made  by  his  agent 
in  his  own  name,  in  excess  of  his  authority  i^).  Nor  can  A.  ratify  a  contract  professedly 
made  on  behalf  of  his  wife,  so  as  to  give  him  a  right  of  action  jointly  with  his  wife ^3). 
It  is  further  necessary  that  the  principal  should  have  been  in  existence  at  the  time 
when  the  act  ratified  was  done,  so  that  a  joint  stock  company  cannot  ratify  a  con- 
tract made  by  the  promoters  before  its  incorporation,  although  they  may  have  pur- 
ported to  contract  on  behalf  of  the  future  company  i*).  It  is  also  necessary  that  the 
principal  should  have  been  capable  of  being  ascertained  at  the  time  when  the  act 

1)  Kidderminster  v.  Hardvncke  (1873)  L.  B.  9  Ex.   13. 

2)  South  of  Ireland  ColKery  Co.  v.   Waddle  (1869)  L.  B.  4  C.  P.  617. 
8)  8  Edw.  VII,  c.  69,  Sect.  76.    See  title  "Companies",  sv/pra. 

*)  Mortlock  V.  Buller  (1804)  10  Ves.  311;  Griffiths  CycU  Corjm.  v.  Humher  [1899]  2  Q.  B. 
414,  C.  A. 

S)  In  re  Whitley  (1886)  32  Ch.  D.  337,  C.  A. 

8)  Maclean  v.  Dunn  (1828)  1  M.  &  P.  761;  Wilson  v.  Tunman  (1843)  6  M.  &  G.  236. 

')  Wilson  V.  Tummam,  sv/pra. 

8)  Compare  Brook  v.  Hook  (1871)  L.  B.  6  Ex.  89,  with  M'Kenzie  v.  British  Linen  Go.  (1881) 
6  App.  Cas.  82,  H.  L.,  per  Lord  Blackburn. 

»)  M'Kemie  v.  British  Linen  Co.,  sv/pra. 

1')  Ashbury  Carriage  Co.  v.  Biche  (1875)  L.  B.  7  H.  L.  653.  See  title  "Companies"  supra, 
as  to  the  doctrine  of  ultra  vires  generally. 

11)  WiUon  V.   Tunman  (1843)  6  M.  &  G.  236. 

12)  KeigMey  v.  Durant  [1901]  A.  C.  240,  H.  L. 

13)  Saunderson  v.  Griffiths  (1826)  5  B.  &  C.  909. 

1*)  Kelner  v.  Baxter  (1866)  L.  B.  2  C.  P.   174.    See  also  title  "Companies",  supra. 
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was  done^);  but  not  that  he  should  have  been  known,  either  personally  or  byname, 
to  the  person  doing  the  aot^).  If  an  insurance  on  goods  is  effected  on  behalf,  generally, 
of  all  persons  interested,  any  person  interested  in  the  goods  may  ratify  the  insurance 
so  far  as  concerns  his  interest,  and  it  will  then  become  valid  and  binding  in  his  favour 
to  that  extent  2). 

Circumstances  under  which  ratification  can  take  place.  Ratification  can  only 
take  place  in  accordance  with  and  subject  to  the  following  rules  and  qualifications: 

1.  If  it  is  essential  to  the  vaUdity  of  the  act  that  it  should  be  done  within  a 
certain  time,  it  cannot  be  ratified  after  that  time  has  expired,  to  the 
prejudice  of  any  third  person.  Thus,  if  an  option  of  purchase  is  given,  to 
be  exercised  by  notice  within  3  months,  the  person  entitled  to  the  option 
cannot,  after  the  expiration  of  the  3  months,  ratify  a  notice  given  on  his 
behalf  within  that  period*).  Nor  can  an  unauthorised  stoppage  in  transitu 
be  ratified  after  the  transit  has  come  to  an  end 5). 

2.  The  ratification  of  an  act  other  than  a  contract  cannot  retrospectively 
impose  a  duty  on  a  third  person,  so  as  to  render  him  hable  as  for  non-per- 
formance or  breach  of  that  duty*).  A  shipowner  cannot  ratify  an  unauthoris- 
ed notice  of  abandonment  given  by  the  pledgee  of  a  poUcy  of  insurance  on 
the  ship  so  as  to  render  the  insurers  liable  as  for  a  constructive  total  loss''). 

3.  In  order  to  justify  by  ratification  an  act  which,  without  such  ratification, 
would  be  tortious  on  the  part  of  the  person  doing  it,  the  ratification  must 
take  place  at  a  time  when  the  principal  might  lawfully  do  the  act  himself 8). 

4.  A  payment  cannot  be  ratified  after  the  money  paid  has  been  returned  to 
the  person  who  paid  it^);  but  the  fact  that  the  person  on  whose  behalf  a 
payment  is  made  refuses,  at  first,  to  recognise  it,  does  not  of  itseK  prevent 
him  from  subsequently  ratifying  it^O). 

5.  The  ratification  of  a  contract  must  take  place  within  a  reasonable  time 
after  the  contract  was  made,  and  before  the  time,  if  any,  fixed  for  the  com- 
mencement of  the  performance  thereof  by  the  other  contracting  party,  in 
order  by  the  ratification  to  render  it  binding  upon  him'^i),  but  the  fact 
that  the  person  on  whose  behalf  the  contract  is  made  refuses,  at  first,  to 
recognise  it,  does  not  of  itself  prevent  him  from  subsequently  ratifying  it^^). 
Nor  does  the  repudiation  of  the  contract  by  the  other  contracting  party 
affect  the  validity  of  a  subsequent  ratification  i*). 

A  contract  of  marine  insurance  may  be  effectively  ratified  by  the  owner  of  the 
property  insured,  after  the  loss  of  the  property,  even  ii  he  has  knowledge  of  the  loss 
at  the  time  of  the  ratification  i*).  This  rule,  however,  is  confined  to  marine  insurance, 
and  does  not  extend,  for  instance,  to  fire  insurance!^). 

Where  an  offer  made  to  an  agent  is  accepted  by  him  without  authority,  the 
principal  can  ratify  the  acceptance  and  thereby  make  the  contract  binding  on  the 
person  who  made  the  offer,  notwithstanding  that  in  the  meantime  the  latter  has 
given  him  (the  principal)  notice  of  the  withdrawal  of  the  offer,  the  ratification  in 
such  a  case  being  deemed  to  date  back  to  the  time  of  the  unauthorised  acceptance, 
and  therefore  to  make  the  withdrawal  of  the  offer  inoperative  i*). 

1)  Watson  V.  Swann  (1862)  11  C.  B.  N.  S.  756. 

2)  Lyell  V.  Kennedy  (1889)  14  App.  Cas.  437,  H.  L. 

8)  Hagedorn  v.  OUveraon  (1814)  2  M.  &  S.  485. 
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5)  Bird  V.  Brovm  (1850)  4  Ex.  786. 

6)  Ooore  V.  Callaway  (1794),  1  Esp.   115;  Solomons  v.  Dawes  (1794)  1  Esp.  83. 
')  Jardine  v.  Leathley  (1863)  3  B.  &  S.  700. 

*)  Bird  V.  Brown,  supra. 

9)  Walter  v.  James  (1871)  L.  R.  6  Ex.   124. 
1")  Simpson  v.  Eggington  (1855)  10  Ex.  845. 

")  Metropolitan  Asylum  Board  v.  Kingham  (1890)  6  T.  L.  R.  217. 

12)  Soames  v.  Spencer  (1822)   1  D.  &  R.  32. 

18)  In  re  Tiedemann  [1899]  2  Q.  B.  66. 

1*)   Williams  v.  North  China  Assurance  Co.  (1876)   1  C.  P.  D.  757,  C.  A. 

16)  Grover  v.  Mathews  [1910]  2  K.  B.  401. 

18)  Bolton  V.  LambeH  (1888)  41  Ch.  D.  295,  C.  A.  The  soundness  of  this  decision  has  been 
questioned  by  the  Judicial  Committee  of  the  Privy  Council:  Fleming  v.  Bank  of  New  Zealand 
[1900]  A.  C.  577,  587. 
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How  and  under  what  conditions  an  act  may  be  ratified.  It  is  necessary  for  tte 
validity  of  a  ratification,  tliat  at  the  time  thereof  the  principal  should  have  full 
knowledge  of  all  the  material  circumstances  relating  to  the  act  ratified^),  except 
where  he  shows  an  intention  to  take  the  risk,  and  ratify  the  act,  whatever  the  circum- 
stances may  have  been^) ;  as,  for  instance,  where,  an  agent  having  entered  into  an 
agreement,  the  principal  wrote  a  letter  saying  that  he  did  not  know  what  the 
agent  had  agreed  to,  but  that  he  must  support  him  in  all  he  had  done,  and  it  was 
held  that  that  was  a  sufficient  ratification  of  the  agreement,  whatever  might  be  its 
terms^).  It  is  not  necessary  for  the  validity  of  a  ratification  that  the  principal  should 
be  aware  of  the  legal  effect  of  the  act*),  or  that  he  should  have  knowledge  of  merely 
collateral  circumstances  affecting  it 5). 

A  ratification  may  be  express  or  implied.  It  wiU  be  implied  whenever  the  con- 
duct of  the  principal  is  such  as  to  show  that  he  intends  to  adopt  or  recognise  the  act 
or  transaction  in  whole  or  in  part,  and  the  adoption  of  part  of  a  transaction  operates 
as  a  ratification  of  the  whole®).  The  receipt  by  the  owners  of  the  purchase-money 
for  a  ship  sold  by  the  master  unnecessarily  and  without  authority,  is  a  ratification 
of  the  sale  if  the  owners  have  fuU  knowledge  of  the  circumstances'').  The  receipt 
by  a  trustee  in  bankruptcy  of  part  of  the  proceeds  of  a  wrongful  sale  of  property 
of  the  bankrupt  is  a  ratification  of  the  sale*).  Where  an  agent  bought  goods  at  a 
price  in  excess  of  his  limit,  and  the  principal  disposed  of  some  of  the  goods,  it  was 
held  that  he  had  thereby  ratified  the  purchase,  although  he  objected  to  it^).  But 
a  principal  is  not  deemed  to  ratify  an  unauthorised  contract  merely  because,  after 
repudiating  it,  he  enters  into  negotiations  for  a  compromise  with  the  other  contract- 
ing partyi").  In  the  case  of  an  agent  acting  in  excess  of  his  authority,  a  ratification 
may  be  implied  from  the  mere  silence  or  acquiescence  of  the  principal  ^^^). 

It  is  not  necessary  that  the  ratification  of  a  written  contract  should  be  in  writing, 
even  when  the  contract  is  one  which  is  unenforceable  unless  evidenced  by  writingi^), 
but  the  execution  of  a  deed  can  only  be  ratified  by  matter  of  record  or  by  deed^*). 

The  directors  may  ratify  acts  on  behalf  of  a  company  which  are  within  the  scope 
of  their  own  powers  i*),  and  a  ratification  by  the  directors  may  be  implied  from  a 
part  performance  of  the  transaction  in  question's).  If  the  transaction  is  beyond  the 
scope  of  the  directors'  powers,  it  can  only  be  effectively  ratified  by  the  shareholders'*). 
A  ratification  by  the  shareholders  of  a  transaction  within  the  scope  of  the  memor- 
andum of  association  may  be  by  ordinary  resolution''),  and  may  be  implied  from 
their  acquiescence  if  they  have  fuU  knowledge  of  the  circumstances'*). 

Effect  of  ratification.  Generally  speaking,  the  effect  of  ratification  is  to  invest 
aU  parties  (the  principal,  agent  and  third  persons)  with  the  same  rights,  duties 
and  liabilities  in  all  respects  as  if  the  act  ratified  had  been  done  by  the  antecedent 
authority  of  the  person  on  whose  behalf  it  was  done.  If  the  act  is  tortious,  and  is 
not  justified  by  the  ratification,  the  principal  becomes  jointly  and  severally  liable 
with  the  agent  for  the  wrong '8).   If  a  contract  is  ratified,  the  principal  and  the  other 

1)  Leivia  v.  Read  (1845)  13  M.  &  W.  834;  Banque  Jacques  Cartier  v.  Banque  D'Epargne 
(1887)  13  App.  Cas.   Ill,  P.O.,   Wall  v.  Cockerell  (1863)   10  H.  L.  C.  229. 

2)  Marsh  v.  Joseph  [1897]   1  Ch.  214,  C.  A. 

3)  Fitzmaurice  v.  Bayley  (1856)  6  E.  &  B.  868. 
*)  PoweU  V.  Smith  (1872)  L.  R.   14  Eq.  85. 

6)  Hilherry  v.  Hatton  (1864)  2  H.  &  C.  822. 

6)  Keay  v.  Fenwick  (1876)   1  C.  P.  D.  745.;  Bristow  v.   Whitmore  (1861)  9  H.  L.  C.  391; 
Frixione  v.   Tagliaferro  (1856)   10  Moo.  P.  C.   175. 
')  Hunter  v.  Parker  (1840)  7  M.  &  W.  322. 
8)  Brewer  v.  Sparrow  (1827)  7  B.  &  C.  310. 
*)  Cornwal  v.  Wilson  (1750)  1  Ves.  510.   Compare  Forman  v.  The  Liddesdale  [1900]  A.  C.  190. 

10)  Barrett  v.  Irvine  [1907]  2  Ir.  R.  462,  C.  A. 

11)  The  Australia  (1859)  13  Moo.  P.  C.  132;  Smith  v.  Hull  Glass  Co.  (1852)  11  C.  B.  897. 

12)  Maclean  v.  Dunn  (1828)  1  M.  &  P.  761. 

13)  Oxford  V.  Crow  [1893]  3  Ch.  535. 

1*)   Wilson  V.    West  Hartlepool  die.   Rail  Co.  (1864)  2  D.  J.  &  S.  475. 

16)  Smith  V.  Hull  Glass  Co.  (1852)   11  C.  B.  897. 

16)  Spackman  v.  Evans  (1868)  L.  R.  3  H.  L.   171. 

1')  Grant  v.   U.  K.  Switchback  Rail.  Co.  (1888)  40  Ch.  D.  135,  C.  A. 

18)  Evans  v.  Smallconibe  (1868)  L.  R.  3  H.  L.  249;  London  Financial  Association  v.  Kelk 
(1883)  26  Ch.  D.  107. 

19)  Bilberry  v.  Hatton  (1864)  2  H.  &  C.  822. 
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contracting  party  become  liable  to  one  another  as  the  contracting  parties,  and  the 
agent  is  discharged  from  liability  unless  he  contracted  personally i).  The  agent  is 
discharged  from  liability  to  the  principal  for  acting  in  excess  of  his  authority^), 
and  can  enforce  the  transaction  against  the  principal  as  if  it  had  been  duly  authorised^). 
The  principal  becomes  liable  to  pay  the  agent's  commission  on  the  transaction*), 
and  to  indemnify  him  against  any  expenses  and  liabilities  incurred  by  him  in  respect 
thereof  S). 

But  the  ratification  of  a  contract  does  not  give  the  person  who  ratifies  it  a 
right  of  action  in  respect  of  any  breach  thereof  committed  before  the  time  of  the 
ratification^).  Nor  can  the  ratification  of  any  act  operate  to  divest  or  prejudicially 
affect  any  proprietary  right  vested  in  any  third  person  at  the  time  of  the  rati- 
fication''). 

V.  Authority  of  Agents, 

The  authority  of  an  agent  may  be  express  or  implied.  Its  nature  and  extent 
may  be  defined  by  power  of  attorney,  by  writing  not  under  seal,  or  by  verbal  in- 
structions, or  may  be  inferred  from  a  course  of  dealing  between  the  principal  and 
agent.  Authority  may  be  implied  from  the  situation  of  the  parties,  the  circum- 
stances of  the  particular  case,  the  usage  of  trade,  or  the  conduct  of  the  principal. 

An  agent's  authority,  whether  express  or  impUed,  is  necessarily  confined  within 
the  limits  of  the  powers  of  the  principal. 

Authority  given  in  general  terms  is  construed  as  authority  to  act  only  in  the 
usual  way,  and  in  the  ordinary  course  of  business.  Thus,  authority  to  sell  and  warrant 
certain  goods  does  not  authorise  the  giving  of  a  warranty  at  any  other  time  than 
that  of  the  sale^).  Authority,  on  the  dissolution  of  a  partnership,  to  settle  the  part- 
nership affairs,  or  to  receive  all  debts  owing  to,  and  pay  aU  debts  owing  by,  the  firm, 
does  not  authorise  the  drawing,  acceptance  or  indorsement  of  bills  of  exchange  in 
the  name  of  the  firm^).  An  agent  authorised  to  receive  payment  of  money  has, 
primd  facie,  no  authority  to  receive  payment  otherwise  than  in  the  ordinary  coiu-se 
of  business  and  in  cash.  He  may  not  receive  payment  by  bill  of  exchangeio);  nor 
even  by  cheque^i),  imless  he  can  prove  that  in  the  particular  business  in  which  he 
is  employed,  it  is  usual  to  receive  payment  by  cheque  ^2);  and  he  has  no  authority 
to  receive  payment  by  way  of  set-off  or  settlement  of  accounts  between  himself 
and  the  debtor,  even  though  such  a  mode  of  payment  may  be  customary  in  the 
particular  business,  unless  it  is  shown  that  the  priacipal  was  aware  of  the  custom 
at  the  time  when  he  gave  the  authority^^). 

Where  an  agent's  authority  is  given  in  such  ambiguous  terms,  or  the  instruc- 
tions given  to  him  are  so  uncertain,  as  to  be  fairly  capable  of  more  than  one  construc- 
tion, every  act  done  by  him  in  good  faith,  which  is  warranted  by  any  one  of  those 
constructions,  is  deemed  to  have  been  duly  authorised,  although  the  construction 
adopted  and  acted  upon  was  not  the  one  intended  by  the  principal  i*).  Where  an 
agent  was  instructed  to  sell  goods  at  such  a  price  as  would  reaUze  15s.  per  ton,  net 
cash,  it  was  held  that  the  instructions  might  fairly  be  construed  as  meaning  either 
15s.  per  ton,  net  cash,  such  a  price  as  would  eventually  reaUze  15s.  after  allowing 
for  interest,  or  a  del  credere  commission,  and  that  a  sale  at  15s.  6d.,  subject  to 
2  months'  credit,  was  within  the  authority!^).    An  authority  not  given  by  power 

1)  Spittle  V.  Lavender  (1821)  5 'Moo.  270. 

2)  Rishourg  v.  Bruckner  (1858)"3  C.  B.  N.  S.  812. 
S)  Oorrvwal  v.   WiUon  (1750)  1  Ves  510. 

*)  Keay  v.  Fenwick  (1876)  1  C.  P.  D.  745,  C.  A. 

»)  Briatowv.  WMtmore  {18Q1)  9H.L.C.  39l;Frixioney.  TagUaferro  (1856)  10  Moo.  P.O.  175. 
8)  KiddemUnster  v.  Hardwick  (1873)  L.  R.  9  Ex.   13. 
')  Donetty  v.  Popham  (1807)  1  Taunt.  1. 
8)  Helyear  v.  Hawke  (1803)  5  Esp.  72. 

*)  Ahel  V.  Sutton  (1800)  3  Bsp.  108;  Kilgour  v.  Finlyson  (1789)  1  H.  Bl.  156. 
1")  Williams  v.  Evams  (1866)  L.  B.  1  Q.  B.  352  (auctioneer);  Hine  v.  S.  8.  Insurance  Syndi- 
cate (1895)  72  L.  T;  79,  0.  A.  (insurance  broker). 

11)  Pwp&  V.  Westaeott  [1894]  1   Q.  B.  272,  0.  A. 

12)  Bridges  v.  Garrett  (1870)  L.  R.  5  C.  P.  451. 

IS)  Blackburn  v.  Mason  (1893)  68  L.  T.  510,  C.  A.  (stockbroker);  Sweeting  v.  Pearce  (1859J 
7  C.  B.  N.  S.  499  (insurance  broker). 

1*)  Ireland  v.  Livingston  (1872)  L.  R.  5  H.  L.  395;  Loring  v.  Davis  (1886)  32  Ch.  D.  625. 
i»)  Bodm  V.  French  (1851)  10  C.  B.  886. 
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of  attorney  is  construed  liberally,  having  due  regard  to  the  object  of  the  authority 
and  the  usages  of  traded). 

Constructions  of  powers  ol  attorney.  Powers  of  attorney  must  be  strictly  pursued, 
and  are  construed  as  giving  only  such  authority  as  they  confer  expressly  or  by  ne- 
cessary implication^).  The  following  are  the  most  important  rules  of  construction: 

1.  The  operative  part  of  the  deed  is  controlled  by  the  recitals 3).  Where  it  was 
recited  that  the  principal  was  going  abroad,  and  the  operative  part  proceeded 
to  give  authority  in  general  terms,  it  was  held  that  the  authority  continued 
only  during  his  absence  abroad^). 

2.  Where  authority  is  given  to  do  particular  acts,  followed  by  general  words, 
the  general  words  are  restricted  to  what  is  necessary  for  the  proper  perform- 
ance of  the  particular  acts*).  A  power  "to  demand,  sue  for,  recover  and 
receive  all  moneys,  debts,  and  dues  whatsoever,  and  to  give  sufficient 
discharges,  and  transact  aU  busiaess"  does  not  give  authority  to  iudorse  biUs 
of  exchange  on  the  principal's  behalf  s).  Nor  does  a  power  to  purchase  goods 
for  a  busiaess,  either  for  cash  or  on  credit,  give  any  authority  to  the  agent 
to  borrow  money  on  the  principal's  behalf^). 

3.  General  words  do  not  confer  general  powers,  but  are  Hmited  to  the  purpose 
for  which  the  authority  is  given,  and  are  construed  as  enlarging  the  special 
powers  when  necessary,  and**only  when  necessary,  for  that  purpose''). 

4.  The  deed  must  be  construed  so  as  to  include  aU  medium  powers  necessary 
for  its  effective  execution^). 

Implied  authority.  Every  agent  has  impUed  authority  to  do  whatever  is  necess- 
ary for  or  ordinarily  incidental  to  the  effective  execution  of  his  express  authority 
in  the  usual  way  s).  If  he  is  authorised  to  enter  into  a  binding  contract,  he  has  impUed 
authority  to  sign  a  memorandum  thereof  when  such  a  memorandum  is  necessary 
to  render  the  contract  enforceable  lo).  —  If  employed  to  get  a  bill  discounted,  he  has 
implied  authority  to  warrant  it  a  good  biU,  but  not  to  indorse  it  in  the  principal's 
namei).  —  If  authorised  to  receive  and  sell  certain  goods,  and  to  pay  himself  a  debt 
out  of  the  proceeds,  he  has  impHed  authority  to  bring  an  action  agaiast  a  third  person 
wrongfully  detaining  the  goods  i^).  —  If  authorised  to  sell  a  horse  at  a  fair  or  public 
market-place,  he  has  impUed  authority  to  warrant  the  horse  i').  —  But  an  agent 
employed  to  obtain  payment  of  a  bill  of  exchange  from  the  acceptor,  has  no  impUed 
authority  to  receive  payment  subject  to  a  condition  that  the  acceptor  shall  not  be 
Uable  for  the  expenses  of  protesting  the  biU  for  non-payment  i*). 

An  agent  who  is  authorised  to  conduct  a  particular  trade  or  business,  or  generally 
to  act  for  his  principal  in  matters  of  a  particular  nature,  or  to  do  a  particular  class 
of  acts,  has  impUed  authority  to  do  whatever  is  incidental  to  the  ordinary  conduct 
of  such  a  trade  or  business,  or  of  matters  of  that  nature,  or  is  within  the  scope  of 
that  class  of  acts,  and  whatever  is  necessary  for  the  proper  and  effective  performance 
of  his  duties;  but  not  to  do  anything  outside  the  ordinary  scope  of  his  employ- 
ment and  duties.  The  following  may  be  given  as  illustrations  of  these  principles: 
The  managing  owner  of  a  ship  has  impUed  authority  to  pledge  the  credit  of  his 
co-owners  for  all  such  things,  including  repairs,  as  are  necessary  for  the  usual 
or  suitable  employment  of  the  ship^^);  but  not  to  insure  the  vessel  on  behaK  of  the 


1)  PoU  V.  LeaaTc  (1860)  28  Beav.  662. 

2)  Bryant  v.  La  Banque  du  Pev^le  [1893]  A.  C.  170;  Jonmenjoy  Coondoo  v.  WaUon  (18841 
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«)  Murray  v.  East  India  Co.  (1821)  5  B.  &  A.  204. 
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«)  In,  re  Wallace  (1884)  14  Q.  B.  0.522,  C.  A.;  Routh,  v.  Macmillan  (1863)  2  H.  &  C.  750. 

9)  BeaufoH  v.  Neeld  (1845)  12  C.  &  F.  248,  H.  L. 
l»)  Sosenbatim  v.  Belson  [1900]  2  Ch.  267. 
11)  Fenn,  v.  Harrison  (1791)  3  T.  R.  757;  4  T.  R.  177. 
la)  Curtis  V.  Barclay  (1826)  5  B.  &  C.  141. 

i»)  Brooks  V.  HassaU  (1883)  49  L.  T.  669;  Howard  v.  Sheward  (1866)  L.  R.  2  C.  P.  148.  Com- 
pare Brady  v.  Todd  (1861)  9  C.  B.  N.  S.  592. 

14)  Bank  of  Scotland  v.  Dominion  Bank  [1891]  A.  C.  592. 

18)  The  Huntsman  [1894]  P.  214;  Barker  v.  Highley  (1863)   16  C.  B.  N.  S.  27. 
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co-owners^),  or  to  agree  to  pay  a  sum  of  money  for  the  cancellation  of  a  charter- 
party  made  by  him  on  their  behaK^).  The  manager  of  a  manufacturing  company 
has  implied  authority  to  order  goods  necessary  for  the  company's  business^).  The 
general  manager  of  a  railway  company  has  implied  authority  to  order  medical  attend- 
ance, on  the  credit  of  the  company,  for  a  servant  of  the  company*) ;  but  a  station 
master  has  no  imphed  authority  to  pledge  the  credit  of  the  company  for  medical 
attendance  to  an  injured  passenger^).  An  agent  of  an  insurance  company  who  has 
authority  to  receive  the  payment  of  premiums  within  15  days  of  their  faUing  due, 
has  no  imphed  authority  to  accept  payment  after  that  time  has  expired 6);  nor  has 
a  local  agent  of  an  insurance  company  any  implied  authority  to  contract  for  the 
granting  of  a  poUcy,  that  being  outside  the  ordinary  scope  of  the  employment  of  such 
an  agent '').  The  directors  of  a  banking  or  ordinary  trading  company  have  imphed 
authority  to  borrow  money  for  the  purpose  of  the  company's  business  8).  A  bank 
manager  has  no  imphed  authority  to  arrest  or  prosecute  supposed  offenders,  on  be- 
haK  of  the  bank^). 

An  agent  who  is  authorised  to  do  any  act  in  the  course  of  his  trade  or  business 
as  an  agent,  has  imphed  authority  to  do  whatever  is  usually  incidental,  in  the  ordin- 
ary course  of  such  trade  or  business,  to  the  execution  of  his  express  authority,  but 
not  to  do  anything  which  is  unusual  in  such  trade  or  business,  or  which  is  neither 
necessary  for  nor  incidental  to  the  execution  of  his  express  authority  i").  Thus,  a 
horse  dealer  authorised  to  sella  horse  has  imphed  authority  to  warrant  it^i);  an  in- 
surance broker  authorised  to  subscribe  a  pohoy  for  an  underwriter,  has  imphed 
authority  to  adjust  a  loss  arising  thereunder^^),  or  to  refer  a  dispute  about  such 
a  loss  to  arbitration^^).  But  an  insurance  broker  who  is  authorised  to  effect  a 
poUcy  has  no  imphed  authority,  after  having  effected  the  pohcy,  to  cancel  it,  it 
not  being  part  of  a  broker's  ordinary  authority  or  duty  to  cancel  contracts  once 
completely  and  vahdly  made^*).  Nor  has  a  commission  agent  who  is  authorised 
to  buy  goods  in  England  on  behalf  of  a  foreign  principal,  implied  authority  to 
pledge  the  principal's  credit,  even  if  they  have  agreed  to  share  the  profit  and 
loss,  because  it  is  not  usual  to  pledge  the  credit  of  the  foreign  principal  in  such 
cases  IS). 

Authority  implied  from  special  usages.  Every  agent  has  imphed  authority  to 
act,  ia  the  execution  of  his  express  authority,  according  to  the  reasonable  usages 
and  customs  of  the  particular  place,  market,  or  business  in  which  he  is  employed  ^^). 
If  an  agent  is  employed  to  seM  goods  which  it  is  usual  to  seU  with  a  warranty,  or 
on  credit,  he  has  imphed  authority  to  give  a  warranty  on  the  sale,  or  to  seU  them 
on  credit,  as  the  case  may  be^'').  A  stockbroker  authorised  to  deal  on  the  London 
Stock  Exchange  has  imphed  authority  to  execute  the  order  according  to  the  reason- 
able usages  and  rules  and  regulations  of  that  Exchange i^).  A  broker  authorised  to 
buy  goods  in  a  particular  market,  by  a  custom  of  which  a  broker  so  authorised 
may  either  buy  in  his  own  name  or  in  the  name  of  the  principal  without  giving 
the  principal  notice  whether  he  has  bought  in  his  own  name  or  not,  may  bind  the 
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Pearson  (1835)   1  C.  M.  &  R.  849. 

17)  Dingle  v.  Hare  (1859)  7  C.  B.  N.  S.  145;  Felham  v.  Hilder  (1841)  1  Y.  &  Coll.  C.  C.  3. 

18)  Young  v.  Cole  (1837)  3  Bing  N.  C.  724;  Barker  v.  Edwards  (1887)  57  L.  J.  Q.  B.   147, 
0.  A.    See  also  title  "Stock  Exchange"  infra. 
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principal  by  a  contract  in  his  own  name  according  to  the  custom,  such  a  custom  not 
being  considered  unreasonable^). 

But  an  agent  has  no  imphed  authority  to  act  in  accordance  with  any  unreason- 
able usage  or  custom,  unless  the  principal  was  aware  of  such  usage  or  custom  at 
the  time  when  he  conferred  the  authority^),  or  to  act  in  accordance  with  any  usage 
or  custom  which  is  unlawful.  Any  usage  or  custom  which  changes  the  intrinsic 
character  of  the  contract  of  agency  by  turning  the  agent  into  a  principal,  and  so 
giving  him  an  interest  at  variance  with  his  duty,  such  as  a  custom  by  which  an 
agent  for  sale  may  himself  purchase  the  goods  in  the  event  of  his  being  unable  to 
find  a  purchaser,  or  an  agent  to  buy  may  sell  his  own  goods  to  the  principal,  is  un- 
reasonable*); as  also  is  a  custom  or  usage  by  which  an  agent  authorised  to  receive 
payment  of  money,  may  receive  payment  by  means  of  a  set-off  or  settlement  of 
accounts  between  himself  and  the  person  from  whom  he  is  authorised  to  receive 
payment*). 

Implied  authority  of  factors.  A  factor  entrusted  with  goods  for  sale  has  implied 
authority:  to  sell  them  in  his  own  name 5);  to  sell  at  such  times  and  for  such  prices 
as  he  thinks  best^);  to  sell  on  reasonable  credit '');  to  warrant  the  goods  sold  if  it 
is  usual  to  warrant  that  class  of  goods*);  and  to  receive  payment  of  the  price  if  he 
sells  in  his  own  name^).  But  he  has  no  imphed  authority  to  delegate  his  commission, 
whether  acting  under  a  dd  credere  commission  or  not^-"),  or  to  barter  or  pledge  goods, 
or  the  bill  of  lading  for  goods,  entrusted  to  him  for  sale^i).  Even  if  he  is  the  acceptor 
of  bills  of  exchange  drawn  by  the  principal  to  be  provided  for  out  of  the  proceeds 
of  the  goods,  he  has  no  implied  authority  to  raise  money  by  pledging  them  to  meet 
the  bills  12). 

Brokers.  A  broker  has  implied  authority:  where  he  has  entered  into  a  contract, 
to  sign  an  entry  in  his  book,  or  to  sign  bought  and  sold  notes,  on  behalf  of  both 
buyer  and  seller,  as  a  memorandum  of  the  contract  for  the  purpose  of  satisfying 
provisions  of  the  4th  section  of  the  Sale  of  Goods  Act^*) ;  to  sell  on  reasonable  credit, 
where  there  is  no  usage  to  the  contrary  i*);  and  to  receive  payment  of  the  price  in 
accordance  with  the  terms  of  the  contract,  where  he  sells  for  an  undisclosed  princi- 
palis), jjg  jjas  no  impHed  authority,  as  such :  to  contract  in  his  own  name^^) ;  to  cancel 
contracts  made  by  himi');  to  pay  total  or  partial  losses  on  behaK  of  underwriters i^); 
to  receive  payment  for  an  undisclosed  principal  otherwise  than  in  accordance  with 
the  terms  of  the  original  contract  i^);  to  delegate  his  authority,  whether  acting  under 
a  del  credere  commission  or  not  ^o) ;  to  pledge  bills  entrusted  to  him  to  get  discounted  ^i ), 
in  the  absence  of  a  particular  custom  sanctioning  the  pledge  ^2);  or  to  receive  pay- 
ment of  the  price  of  goods  sold  by  him,  where  the  principal  is  disclosed  23). 

1)  Cropper  v.  Cook  (1868)  L.  R.  2  C.  P.   194. 

2)  Robinson  v.  Mollett  (1874)  L.  R.  7  H.  L.  802. 

3)  Ibid. ;  Hamilton  v.  Young  (1881)  L.  R.  7  Ir.  289;  Boatock  v.  Jardine  (1865)  3  H.  &  C.  700. 
*)  Sweeting  v.  Pearce  (1859)  7  C.  B.  N.  S.  449;   Blackburn  v.  Mason  (1893)  68  L.  T.  510, 

C.  A.;  Anderson  v.  SiUherland  (1897)  13  T.  L.  R.   163. 
6)  Baring  v.  Oorrie  (1818)  2  B.  &  A.   137. 
8)  Smart  v.  Sandars  (1846)  3  C.  B.  380. 
')  Houghton  v.  Matthews  (1803)  3  B.  &  P.  485,  489. 
8)  DingU  v.  Hare  (1859)  7  C.  B.  N.  S.  145. 
')  Drinkwater  v.  Ooodvnn  (1775)  Cowp.  251. 

10)  Gockran  v.  Irlam  (1813)  2  M.  &  S.  301. 

11)  Ouerreiro  v.  Peile  (1820)  3  B.  &  A.  616;  Martini  v.  Coles  (1813)  1  M.  &  S.  140;  Newson 
V.  Thornton  (1806)  6  East,  17.  See,  however,  the  Factors  Act,  referred  to  infra,  as  to  third 
persons  dealing  with  him  in  good  faith. 

12)  Oill  V.  Kymer  (1821)  5  Moo.  513. 

13)  Parton  v.  Crofts  (1864)  16  C.  B.  N.  S.  11;  Thompson  v.  Gardiner  (1876)  1  C.  P.  D.  777. 
See  title  "Sale  of  Goods",  infra. 

1*)  Boorman  v.  Brown  (1842)  3  Q.  B.  511. 
IS)  OampbeU  v.  Hassel  (1816)  1  Stark.  233. 
18)  Baring  V.  Corrie  (1818)  2B.  &  A.  137.  But  a  custom  to  do  so  is  reasonable,  see  supra,  p.  172. 

17)  Xenos  V.   Wickham  (1866)  L.  R.  2  H.  L.  296. 

18)  Bell  V.  A^ddjo  (1784)  4  Doug.  48. 
1*)  Campbell  v.  Hassel,  supra. 

20)  Henderson  v.  Bamewell  (1827)  1  Y.  &  J.  387. 

21)  Haynes  v.  Foster  (1833)  2  C.  &  M.  237. 

22)  Foster  v.  Pearson  (1835)   1  C.  M.  &  R.  849. 
28)  Linck  V.  Jameson  (1886)  2  T.  L.  R.  206,  C.  A. 
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Auctioneers.  An  auctioneer  has  implied  authority  at  a  sale  by  auction  to  sign 
a  contract  or  memorandum  thereof  on  behalf  of  both  buyer  and  seller i).  He  has  no 
impUed  authority,  as  such :  to  rescind  any  contract  made  by  him  2) ;  to  warrant  goods 
sold  3);  to  take  a  bill  of  exchange  in  payment,  where  it  is  provided  that  the  price 
shall  be  paid  to  him*) ;  to  sell  by  private  contract,  even  if  the  auction  proves  abortive 
and  he  is  offered  more  than  the  reserve  price 5);  to  deUver  goods  sold,  without  pay- 
ment, or  to  allow  a  set-off  against  the  price ^). 

Shipmasters.  The  extent  of  a  shipmaster's  authority  to  sell  or  hypothecate 
the  ship  or  cargo,  or  to  biad  his  principals  personally  by  contracts,  is  determined 
by  the  law  of  the  country  to  which  the  ship  belongs,  and  the  ship's  flag  operates 
as  notice  to  all  the  world  that  his  authority  is  hmited  by  the  law  of  that  flag'').  Thus, 
if  an  EngUsh  cargo  is  hypothecated  by  the  master  of  an  Italian  ship,  the  validity 
of  the  bond  is  governed  by  ItaUan  law,  and  if  found  to  be  vahd  by  that  law,  it  wiU 
be  enforced  by  the  EngHsh  Courts,  although  the  conditions  required  for  its  vaUdity 
by  English  law  were  not  fulfilled  8). 

A  shipmaster  is  appointed  for  the  purpose  of  conducting  the  voyage  on  which 
the  ship  is  engaged  to  a  favourable  termination,  and  has  impUed  authority  to  do 
aU  things  necessary  for  the  due  and  proper  pursuance  of  that  voyage^).  He  also 
has  impUed  authority  to  enter  into  contracts  in  respect  of  the  usual  employment 
of  the  ship  10).  But  he  can  only  bind  personally  those  persons  who  appointed  him 
or  were  privy  to  his  appointment^^).  If  the  ship  is  chartered,  and  the  possession  and 
control  thereof  given  up  to  the  charterers,  who  appoint  the  master,  the  owners 
are  not  liable  on  a  bill  of  lading  or  other  contract  entered  into  by  the  master^^).  The 
same  principle  applies  if  the  vessel  is  chartered,  and  the  possession  and  control  given 
up,  to  the  master  himselfi^). 

The  master  of  a  British  ship  has  imphed  authority: 

1.  To  contract  for  the  conveyance  of  merchandise  according  to  the  usual  em- 
ployment of  the  shipi*). 

2.  To  enter  into  a  charter-party  on  behalf  of  the  owners  when  he  is  in  a  foreign 
port  and  there  is  difficulty  in  communicating  with  them^^). 

3.  To  render  salvage  services  to  vessels  in  distress!^). 

4.  To  enter  into  reasonable  towage  agreements  i'). 

6.  To  enter  into  reasonable  salvage  agreements,  if  necessary  for  the  benefit  of 
the  owners ;  but  not  merely  for  the  purpose  of  saving  the  lives  of  the  master 
and  crew  without  regard  to  saving  the  owners'  property^^). 

6.  To  pledge  his  principals'  credit,  at  home  or  abroad,  for  fit  and  proper  repairs 
and  stores  necessary  for  the  equipment  of  the  vessel  on  her  voyage,  such  as 
a  prudent  owner  himself  would  order^^),  provided  it  is  reasonably  necessary 
to  obtain  them  on  the  principals'  credit  ^O). 

7.  To  borrow  money  on  his  principals'  credit,  at  home  or  abroad,  if  the  ad- 
vance  is  necessary  for  the  prosecution   of  the   voyage,    communication 

1)  Seo  cases  cited  ante  p.  163. 

2)  Nelson  v.  Aldridge  (1818)  2  Stark.  435. 

»)  Payne  v.  Leconfield  (1882)  51  L.  J.  Q.  B.  642. 
*)  Williams  v.  Evans  (1866)  L.  B.   1   Q.  B.  352. 

5)  Marsh  v.  Jelf  (1862)  3  F.  &  F.  234. 

6)  Brovm  v.  Staton  (1816)  2  Chit.  353. 

7)  Lloyd  V.  Chiibert  (1865)  6  B.  &  S.  100;  The  Karnak  (1869)  L.  B.  2  P.  C.  505;  The  Oaetano 
and  Maria  (1882)  7  P.  D.  137,  0.  A. 

8)  The  Oaetano  and  Maria,  sv/pra, 

9)  Arthur  v.  Barton  (1840)  6  M.  &  W.  138. 

10)  Grant  v.  Norumy  (1851)  10  C.  B.  665. 

11)  Mitcheson  v.  Oliver  (1855)  5  B.   &  B.  419. 

1*)  Baumwoll  Manufactur  v.  Fumess  [1893]  A.  C.  8,  H.  L. 

13)  Frazer  v.  Marsh  (1811)  13  East,  238;  Cohnn  v.  Newberry  (1832)  1  C.  &  F.  283,  H.  L. 

1*)  Bunqmst  v.  Ditchell  (1801)  3  Esp.  64. 

15)  The  Fanny  (1883)  5  Asp.  M.  C.  75. 

16)  The  Thetis  (1869)  L.  B.  2  Ad.  365. 

1')  Wellfield  v.  Adamsm  (1884)  5  Asp.  M.  C.  214. 

18)  The  Benpor  (1883)  8  P.  D.  119;  The  Mariposa  [1896]  P.  273.   Unreasonable  contracts 
for  towage  or  salvage  services  wiD  not  be  enforced. 
18)  Frost  V.  Oliver  (1853)   1  C.  L.  B.  1003. 
20)  Gunn  v.  Boberts  (1874)  L.  B.  9  C.  P.  331. 
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with  the  principals  is  not  practicable,    and  they  have  no  solvent  agent 
on  the  spoti). 

8.  To  hypothecate  the  ship,  cargo,  and  freight  (bottomry),  when  communication 
with  the  respective  owners  is  impracticable,  and  it  is  necessary  to  obtain 
supphes  or  repairs  in  order  to  prosecute  the  voyage,  and  impossible  to  obtain 
them  on  personal  credit,  or  in  any  other  way  than  by  hypothecation  2), 
When  ship  and  cargo  are  hypothecated  for  repairs,  the  shipowners  are 
bound  to  indemnify  the  owners  of  the  cargo  from  Hability  under  the  bond^). 

9.  To  hypothecate  the  cargo  alone,  when  it  is  necessary  for  the  benefit  of  the 
cargo  or  for  the  prosecution  of  the  voyage,  and  communication  with  the 
owners  is  impracticable*). 

10.  To  sell  the  ship,  in  cases  of  absolute  or  urgent  necessity,  when  there  is  no 
other  course  open  to  the  master  as  a  prudent  and  skilful  man,  and  it  is  not 
practicable  to  communicate  with  the  owners  s). 

11.  To  sell  part  of  the  cargo  —  but  not  in  any  case  the  whole  of  it  —  in  cases  of 
extreme  necessity  —  where  repairs  are  absolutely  necessary  for  the  prose- 
cution of  the  voyage,  and  communication  with  the  owners  of  the  cargo 
is  impracticable  8). 

The  master  has  no  impUed  authority  to  vary  any  contract  made  by  the  owners  7) ; 
to  agree  to  the  substitution  of  another  voyage  for  that  agreed  upon  between  the 
owners  and  freighters,  or  make  any  contract  outside  the  scope  of  that  voyage 8); 
to  sign  a  bUl  of  lading  at  a  lower  freight  than  the  owners  contracted  for^),  or  making 
the  fieight  payable  to  any  other  persons  than  the  ownersi") ;  or  to  sign  a  bill  of  lading 
for  goods  not  actually  received,  or  for  a  greater  quantity  than  are  actually  received, 
on  board  11). 

VI.  Delegation  of  Agency. 

No  agent  has  power  to  delegate  his  authority,  or  to  appoint  a  sub-agent  to  do 
any  act  on  behalf  of  the  principal,  except  with  the  express  or  implied  authority  of 
the  principal.    Authority  to  delegate  is  implied: 

1.  Where  the  emplojrment  of  a  sub-agent  is  justified  by  the  usage  of  the 
particular  trade  or  business  in  which  the  agent  is  employed,  provided  that 
such  usage  is  not  unreasonable,  nor  inconsistent  with  the  express  terms  of 
the  agent's  authority  or  instructions  i^). 

2.  Where  the  principal  knows,  at  the  time  of  the  agent's  appointment,  that 
the  agent  intends  to  delegate  his  authority i*). 

3.  Where,  from  the  conduct  of  the  principal  and  agent,  it  may  reasonably  be 
presumed  to  have  been  their  intention  that  the  agent  should  have  a  power 
of  delegation  1*). 

4.  Where,  in  the  course  of  the  agent's  employment,  imtoreseen  emergencies 
arise  which  render  delegation  necessary i*). 

5.  Where  the  authority  is  of  such  a  nature  as  to  necessitate  its  execution 
wholly  or  in  part  by  means  of  a  deputy  or  sub-agent^^). 

1)  Arthur  V.  Barton  (1840)  6  M.  &  W.  138;  Beldon  v.  Campbell  (1851)  6  Ex.  886;  Edwards 
V.  HaviU  (1853)  14  C.  B.  107. 

2)  Stainhank  v.  Shepard  (1853)  13  C.  B.  418;  Kleinwort  v.  Oassa  MaritUma  Genoa  (1877) 
2  App.  Gas.  156,  P.  C. 

»)  Benson  v.  Duncan  (1849)  3  Ex.  644. 

*)   The  Sultan  (1859)  Swa.  504;  The  Onward  (1873)  L.  B.  4  Ad.  38. 

6)  The  Australia  (1859)  13  Moo.  P.  C.  132;  Oohequid  Marine  Insurance  Co.  v.  Barteaux 
(1875)  L.  R.  6  P.  C.  319;  Ireland  v.  Thomson  (1847)  4  C.  B.  149;  Hunter  v.  Parker  (1840)  7  M. 
&  W.  322. 

8)  Benson  v.  Duncan  (1849)  3  Ex.  644;  Australasian  S.  N.  Co.  v.  Morse  (1872)  L.  R.  4  P.  C. 
222;'Atlantic  Mutual  Ins.  Go.  v.Huth  (1879)  16  Ch.  D.  474,  C.  A.;  Acatos  v.  Burns  (1878)  3  Ex. 
D.  282,  0.  A. 

7)  Grant  v.  Norway  (1851)  10  0.  B.  665. 

8)  Burgon  v.  Sharpe  (1810)  2  Camp.  629. 

»)  Pickernell  v.  Jauberry  (1862)  3  F.  &  F.  217. 

10)  Reynolds  v.  Jex  (1865)  7  B.  &  S.  86. 

11)  Grant  v.  Norway,  supra;  Cox  v.  Bruce  (1886)  18  Q.  B.  D.  147,  C.  A.;  Thorman  v.  Burt 
(1886)  54  L.  T.  349,  C.  A. 

12)  De  Bussche  v.  Alt  (1877)  8  Ch.  D.  286,  C.  A. 

IS)  Quebec  &c.  Rail  Co.  v.  Quinn  (1858)  12  Moo.  P.  C.  232. 

1*)  De  Bussche  v.  Alt,  swpra;  Gwilliam  v.  Twist  [1895]  2  Q.  B.  84,  C.  A. 
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6.  Where  the  act  done  by  the  substitute  or  sub-agent  is  purely  ministerial,  and 
does  not  involve  confidence  or  discretion^). 

There  is  no  privity  of  contract  between  a  principal  and  sub-agent,  as  such, 
whether  the  sub-agent  was  appointed  with  the  authority  of  the  principal  or  not; 
and  the  rights  and  duties  arising  out  of  the  contracts  between  the  principal  and  agent, 
and  between  the  agent  and  sub-agent,  respectively,  are  only  enforceable  by  and 
against  the  immediate  parties  thereto  2).  But  the  relationship  of  principal  and  agent 
may  be  established  by  an  agent  between  his  principal  and  a  third  person,  if  the 
agent  is  expressly  or  imphedly  authorised  to  constitute  such  relationship,  and  it 
is  the  intention  of  the  agent  and  of  the  third  person  that  such  relationship  should 
be  constituted,  and  where  it  is  so  constituted,  there  is  privity  of  contract  between 
the  third  person  and  the  principal  to  the  same  extent  as  if  the  third  person  had 
been  appointed  agent  by  the  principal  himself^). 

Where  a  sub-agent  is  appointed  without  the  authority,  express  or  impUed, 
of  the  principal,  the  principal  is  not  bound  by  his  acts*)  or  receipts^),  nor  has  the 
sub-agent  any  Hen,  or  other  rights  of  an  agent,  as  against  the  principal^). 

VII.  Duties  of  Agents. 

To  perform  undertaking.  Every  agent  who  enters  into  an  undertaking  for 
valuable  consideration  is  bound,  under  Uabihty  in  damages  for  fajilure,  to  perform 
the  undertaking');  but  no  agent  is  Uable  in  damages  for  the  mere  non-perfor- 
mance of  that  which  he  has  undertaken  to  do  gratuitously®).  Every  agent  is  boimd 
to  perform  his  undertaking  in  person,  unless  he  is  expressly  or  impliedly  authorised 
by  the  principal  to  delegate  his  duties  8). 

To  obey  instructions,  and  in  the  absence  thereof,  to  act  according  to  usage  and  for 
the  principal's  benefit.  It  is  the  duty  of  every  agent  to  strictly  pursue  the  terms  of 
his  authority  and  obey  the  lawful  instructions  of  his  principal^") ;  and,  in  the  absence 
of  express  instructions,  to  act  according  to  any  lawful  and  reasonable  usage  appUcable 
to  the  matter  in  hand^i),  or  where  there  is  no  special  usage,  and  in  all  matters  left 
to  his  discretion,  to  act  in  good  faith  to  the  best  of  his  judgment  solely  for  the  benefit 
of  the  principalis). 

To  keep  principal's  property  separate,  and  keep  accounts.  It  is  the  duty  of  every 
agent:  1.  To  keep  the  money  and  property  of  the  principal  separate  from  his  own 
and  from  that  of  third  persons^^).  If  he  mixes  the  principal's  property  with  his  own, 
everything  not  proved  by  him  to  be  his  own  will  be  deemed  to  be  the  principal 's^*) ;  — 
2.  To  preserve  and  be  constantly  ready  with  correct  accounts  of  all  his  dealings  and 
transactions  in  the  course  of  his  agency  i^) ;  —  3.  To  produce  to  the  principal  or  a  proper 
person  appointed  by  him,  all  books  and  documents  in  his  hands  relating  to  the  prin- 
cipal's affairs  1^) ;  —  4.  To  pay  over  to  the  principal  on  demand,  money  received  in  the 
course  of  the  agency  to  the  use  of  the  principal^'').   If  an  agent  pays  his  principal's 

1)  Hemming  v.  Hale  (1859)  7  C.  B.  N.  S.  487;  Ex  parte  Birmingham  Banking  Co.  (1868) 
L.  B.  3  Ch.  651. 

2)  New  Zealand  and  Australian  Land  Co.  v.  Watson  (1881)  7  Q.  B.  D.  374,  C.  A.;  Mon- 
tagu V.  Forwood  [1893]  2   Q.  B.  350;  Schmaling  v.   Tomlinson  (1815)  6  Taunt.   147. 

3)  De  Bussche  v.  Alt  (1877)  8  Ch.  D.  286,  C.  A.;  PoweU  v.  Jones  [1905]  1  K.  B.  11,  C.  A. 
*)   Wray  v.  Kemp  (1883)  26  Ch.  D.  169;  Doe  v.  Robinson  (1837)  3  Bing.  N.  C.  677. 

5)  Dunlop  V.  De  Murrieta  (1886)  3  T.  L.  R.   166,  C.  A. 

8)  Solly  V.  Bathbone  (1814)  2  M.  &  S.  298. 

')  Turpin  v.   BiUon  (1843)  5  M.  &  G.  455. 

»).Balfe  V.   West  (1853)  12  C.  B.  466. 

*)  See  Part  VI,  su/pra. 

10)  Smart  V.  Sandars  (1846)  3  C.  B.  380;  Bertram  v.  Godfray  (1830)  1  Knapp,  381;  Barber 
V.  Taylor  (1839)  5  M.  &  W.  527.  He  is  not  bound  to  obey  unlawful  instructions,  e.  g.  instruc- 
tions to  an  auctioneer  not  to  accept  less  than  a  certain  sum  at  a  sale  without  reserve:  Bexwell 
V.  Christie  (1776)  Cowp.  395. 

")  In  re  Overweg  [1900]  1  Ch.  209;  Wiltshire  v.  Sims  (1808)  1  Camp.  258;  Pope  v.  Westacott 
[1894]  1   Q.  B.  272,  C.  A. 

12)  Gray  v.  Haig  (1854)  20  Beav.  219. 

13)  Clarke  v.   Tipping  (1846)  9  Beav.  284. 
1*)  Lupton  V.  White  (1808)  15  Ves.  432. 

15)  Gray  v.  Haig,  supra;  Clarke  v.   Tipping,  awpra. 

16)  DadsweU  v.  Jacobs  (1887)  34  Ch.  D.  278,  C.  A. 

1')  Harsant  v.  Blaine  (1887)  56  L.  J.   Q.  B.  511,  C.  A. 
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money  into  his  own  banking  account,  lie  is  responsible  for  the  amount,  in  the  event 
of  the  failure  of  the  banker,  even  if  he  is  acting  gratuitously^);  and  if  he  improperly 
refuses  to  pay  over  money  on  demand  he  is  chargeable  with  interest  from  the  date 
of  the  demand^). 

To  exercise  due  skill,  care  and  diligence.  An  agent  acting  for  reward  is  bound 
to  exercise  such  skill,  care,  and  diligence  in  the  performance  of  his  undertaking  as 
is  usual  or  necessary  iu  or  for  thp  ordinary  or  proper  conduct  of  the  busiuess  in  which 
ho  is  employed,  or  is  reasonably  necessary  for  the  proper  performance  of  the  duties 
undertaken  by  him^).  A  broker  who  is  employed  on  commission  to  buy  and  ship 
goods  is  not,  however,  bound  to  inspect  the  goods  in  order  to  see  whether  they  are 
of  the  quality  bought,  because  such  inspection  is  not  part  of  a  broker's  ordmary 
business*).  Nor,  where  a  matter  is  referred  to  the  opinion  of  a  broker  in  the  capacity 
of  an  arbitrator,  is  he  bound  to  exercise  any  skill  in  order  to  form  a  correct  opinion^). 
In  all  cases,  the  degree  of  skill,  care  and  diUgence  required  from  an  agent  acting 
for  reward,  depends  upon  the  nature  of  the  agency,  and  upon  the  ordinary  course 
of  the  particular  business 6). 

An  agent  acting  gratuitously  is  bound  to  exercise  such  skiU  as  he  actually  pos- 
sesses, and  such  care  and  diligence  as  he  would  exercise  in  his  own  affairs'');  and 
if  he  has  held  himself  out  to  the  principal  as  possessing  skill  adequate  to  the  perform- 
ance of  the  particular  undertaking,  he  is  bound  to  exercise  such  care  and  skill  as  is 
reasonably  necessary  for  the  performance  thereof®). 

Every  agent,  whether  acting  gratuitously  or  for  reward,  is  bound  to  exercise 
reasonable  care  and  diligence  in  looking  after  and  protecting  the  money  and  pro- 
perty of  his  principal  in  his  possession  or  custody,  or  under  his  control^). 

To  pay  over  money  received  to  principal's  use.  An  agent  who  receives  money 
to  his  principal's  use,  is  bound  to  pay  over  or  account  for  such  money  to  the  prin- 
cipal, even  if  the  money  was  received  in  respect  of  a  void  or  illegal  transaction!") ; 
provided  that  where  the  money  was  obtained  by  the  agent  wrongfully,  or  was  paid 
to  him  imder  a  mistake  of  fact  or  for  a  consideration  which  failed,  he  may  discharge 
himself  from  liability  to  the  principal  by  showing  that  he  has  repaid  it  to  the  person 
from  whom  he  obtained  or  received  it^i),  and  where  the  money  was  paid  to  him  in 
respect  of  a  voidable  contract,  by  showing  that  the  contract  has  been  rescinded, 
and  the  money  repaid,  even  if  the  rescission  was  on  the  ground  of  his  own  fraud^^) ; 
provided  also  that  if  the  agency  is  in  itself  unlawful,  no  action  will  he  by  the  prin- 
cipal for  the  recovery  of  money  received  in  pursuance  thereof  i^). 

An  agent  who  receives  money  to  the  use  of  two  or  more  principals  Jointly  is 
bound  to  accoTint  to  them  jointly,  and  is  not  bound  to  pay  any  portion  to  one  or  some 
only  of  them  without  the  consent  of  the  other  or  others,  whatever  may  be  the  rights 
of  the  principals  irder  se^^). 

An  agent,  when  accoimting  for  money  received  to  the  use  of  the  principal,  is 
entitled  to  take  credit  for  all  just  allowances,  and  for  any  sums  expended  by  him 
with  the  principal's  authority^^). 

As  to  disputing  principal's  title.  No  agent  is  permitted  to  deny  the  title  of  his 
principal  to  any  goods  or  chattels  entrusted  to  him  by,  or  which  he  has  expressly 

1)  Maasey  v.  Banner  (1820)  1  Jao.  &  W.  241. 

2)  Haraant  v.  Blaine  (1887)  56  L.  J.  Q.  B.  511,  C.  A. 

3)  Lee  V.  Weaker  (1872)  L.  B.  7  C.  P.121;  Parker  v.  Bolls  (1854)  14  C.B.  691;  Beal  v.  South 
Devon  Bail  Go.  (1864)  3  H.  &  C.  337;  Harmer  v.  OorneKus  (1858)  5  C.  B.  N.  S.  236. 

*)  ZwUchevbart  v.  Alexamder  (1860)  1  B.  &  S.  234. 
6)  Pa/ppa  V.  Boae  (1872)  L.  R.  7  C.  P.  32,  525. 

8)  Lambert  v.  Heath  (1846)  15  M.  &  W.  486. 

')  Moffatt  V.  Bateman  (1869)  L.  R.  3  P.  C.  115;  Wilson  v.  Lrett  (1843)  12  L.  J.  Ex.  264; 
Whitehead  v.  Greetham  (1825)  2  Bing.  464. 

9)  Beal  V.  South  Devon  Bail.  Co.  (1864)  3  H.  &  C.  337. 

8)  Maasey  v.  Banner  (1820)   1  Jao.  &  W.  241;  Beeve  v.  Palmer  (1859)  5  C.  B.  N.  S.  84. 
10)  Tenant  v.  ElUott  (1797)   1  B.  &  P.  3;  De  Mattos  v.  Benjamin  (1894)  63  L.  J.  Q.  B 
248;  Bridger  v.  Savage  (1885)  15  Q.  B.  D.  363,  C.  A. 
")  See  infra,  p.  199. 

12)  Murray  v.  Mann  (1848)  2  Ex.  538. 

13)  Booth  V.  Hodgson  (1795)  6  T.  R.  405;  Sykes  v.  Beadon  (1879)  11  Ch.  D.  170. 

1*)  Heath  v.  Chiltm  (1844)  12  M.  &  W.  632;  Jones  v.  Outhbertaon  (1873)  L.  R.  8  Q.  B.  504. 
IS)  Dale  V.  Sollet  (1767)  4  Burr.  2133;  Bayntun  v.  Oattte  (1833)  1  M.  &  Bob.  265. 
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or  impliedly  agreed  to  hold  on  behalf  of,  the  principal^);  provided  that  where  a  third 
person  is  entitled  to  the  goods  or  chattels  as  against  the  principal,  and  claims  them 
from  the  agent,  the  agent  may  set  up  the  title  of  that  thid  person,  if  he  does  so  on 
his  behaM  and  by  his  authority,  or  if  he  has  deHvered  up  the  goods  or  chattels  to 
him,  unless  at  the  time  when  the  goods  or  chattels  were  entrusted  to  the  agent  by 
the  principal,  or  when  he  agreed  to  hold  them  on  the  principal's  behalf,  he  had  notice 
of  the  claim  of  such  third  person  2). 

To  make  lull  disclosure  of  any  personal  Interest.  No  agent  is  permitted  to  enter 
into  any  transaction  in  which  he  has  a  personal  interest  in  conflict  with  his  duty 
to  his  principal,  unless  the  principal,  with  a  f  uU  knowledge  of  all  the  material  circum- 
stances, and  of  the  exact  nature  and  extent  of  the  agent's  interest,  consents').  The 
reported  cases  in  iQustration  of  this  rule  are  very  numerous,  but  the  rule  itself  is 
so  well  established  that  it  would  be  superfluous  to  refer  to  more  than  a  few  of  them. 
No  agent  for  sale  of  property  may  purchase  it  himself,  and  no  agent  to  purchase  may 
buy  his  own  property,  or  property  in  which  he  has  an  interest,  on  the  principal's 
behalf,  unless  he  makes  full  disclosure  to  the  principal,  and  the  fact  that  he  pays 
or  charges  a  fair  price  is  immaterial*).  It  is  not  sufficient  for  the  agent  to  merely 
disclose  that  he  has  an  interest :  he  must  fuUy  disclose  all  the  material  facts,  and  the 
exact  nature  and  extent  of  his  interest s).  ^y  special  custom  or  usage  which  is  in- 
consistent with  this  rule  is  considered  unreasonable,  and  is  not  binding  on  the  prin- 
cipal unless  he  had  knowledge  of  it  at  the  time  when  he  conferred  the  authority®). 
If  any  transaction  is  entered  into  in  violation  of  the  rule,  the  principal,  when  the 
circumstances  come  to  his  knowledge,  may  repudiate  the  transaction,  or  affirm  it 
and  recover  from  the  agent  any  profit  made  by  him  in  respect  thereof). 

To  make  full  disclosure  etc.  when  dealing  with  the  principal.  Where  an  agent 
enters  into  any  contract  or  transaction  with  his  principal,  he  must  act  with  the 
most  perfect  good  faith,  and  make  fuU  and  fair  disclosure  of  all  the  material  circum- 
stances, and  of  everything  known  to  him  respecting  the  subject-matter  of  the  con- 
tract or  transaction  which  would  be  likely  to  influence  the  conduct  of  the  principal  S). 
When  any  question  arises  as  to  the  vaUdity  of  any  such  contract  or  transaction, 
or  of  any  gift  made  by  a  principal  to  his  agent,  the  burden  of  proving  that  no  ad- 
vantage was  taken  by  the  agent  of  his  position,  or  of  the  confidence  reposed  in  him, 
and  that  the  transaction  was  entered  into  in  the  most  perfect  good  faith  and  after 
full  disclosure,  Ues  on  the  agent 8).  But  the  principal,  if  he  seeks  to  set  aside  any 
such  contract  or  transaction,  on  the  ground  of  want  of  disclosure  or  good  faith, 
must  take  proceedings  for  that  purpose  within  a  reasonable  time  after  the  circum- 
stances upon  which  he  rehes  come  to  his  knowledge^). 

Must  not  make  use  of  information  acquired  in  course  of  the  agency.  No  agent 
is  permitted,  unless  with  the  consent  of  his  principal,  either  during  or  after  the  ter- 
mination of  the  agency,  to  make  use  in  any  manner  prejudicial  to  the  interests 
of  the  principal,  of  any  materials  or  information  acquired  in  the  course  of  the  agency  i" ) . 

1)  Zuhieta  v.  Vinent  (1851)  1  D.  M.  &  G.  315;  Betteley  v.  Eeed  (1843)  4  Q.  B.  511;  Hender- 
son V.   WilUams  [1895]  1   Q.  B.  521,  C.  A. 

2)  BiddU  V.  Bond  (1865)  6  B.  &  S.  225;  Rosa  v.  Edwards  (1895)  73  L.  T.  100,  P.  C;  Rogers 
V.  Lambert  [1891]  1  Q.  B.  318,  0.  A.;  Ex  parte  Dailies  (1881)  19  Ch.  D.  86,  0.  A. 

»)  Rothschild  v.  Brookman  (1831)  2  Dow.  &  C.  188,  H.  L.;  Parker  v.  McKenna  (1874) 
L.  B.  10  Ch.  96;  Tyrrell  v.  Bamk  of  London  (1862)  10  H.  L.  C.  26;  WilMamson  v.  Barbour  (1877) 
9  Ch.  D.  529;  Robinson  v.  Mollett  (1874)  L.  E.  7  H.  L.  802. 

*)  Oillette  V.  Peppercome  (1840)  3  Beav.  78;  Bothachild  v.  Brookman,  supra;  Salomans  v. 
Pender  (1865)  3  H.  &  C.  639. 

6)  Dunne  v.  English  (1874)  L.  R.   18  Eq.  524. 

')  Hamilton  v.  Yotmg  (1881)  7  L.  R.  Ir.  289;  Robinson  v.  Mollett,  supra;  De  Bussche  v. 
AH  (1877)  8  Ch.  D.  286,  C.  A. 

')  In  re  Cape  Breton  Oo.  (1884)  26  Ch.  D.  221;  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate 
[1899]  2  Ch.  392,  C.  A.;  Benson  v.  Heathom  (1842)  1  Y.  &  CoU.  C.  C.  326;  Rothschild  v.  Brook- 
man, supra. 

8)  Imperial  Mercantile  Credit  Co.  v.  Coleman  (1873)  L.  R.  6  H.  L.  189;  Oluckstein  v.  Bamei 
[1900]  A.  C.  240,  H.  L.;  MaPherson  v.  Watt  (1877)  3  App.  Cas.  254,  H.  L.;  Lewis  v.  HUhnan 
(1862)  3  H.  L.  C.  607;  Savery  v.  King  (1856)  5  H.  L.  C.  627. 

»)  Wentworth  v.  Lloyd  (1864)  10  H.  L.  C.  589;  De  Montmorency  v.  Devereux  (1840)  7  C. 
&  F.  188,  H.  L.;  FUnt  v.  Woodin  (1852)  9  Hare,  618. 

10)  JBo56  V.  Green  [1895]  2  Q.  B.  315,  C.  A. ;  Lamb  v.  Evans  [1893]  1  Ch.  218,  C.  A. ;  Kirehne!r 
V.  Oruban  [1909]  1  Ch.  413. 
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Duty  to  account  for  secret  profits.  An  agent  is  not  permitted  to  acquire  any 
personal  profit  or  benefit  in  the  course  or  by  means  of  his  agency  without  the  know- 
ledge and  consent  of  the  principal.  If  he  does  acquire  any  such  profit  or  benefit 
without  the  principal's  consent,  he  is  bound  to  pay  over  or  account  for  it  to  the  prin- 
cipal, even  if,  in  acquiring  it,  he  incurred  a  risk  of  loss,  and  the  principal  suffered 
no  injury  thereby^).  But  where  a  principal  is  aware  that  his  agent  will  receive  re- 
mmieration  from  third  persons  in  the  course  of  the  agency,  and  acquiesces  ia  his 
so  doing  under  a  misapprehension  as  to  the  extent  of  the  remuneration,  such  re- 
muneration is  not,  in  the  apphcation  of  this  rule,  deemed  to  be  acquired  without 
the  consent  of  the  principal,  unless  the  agent  misioformed  or  intentionally  misled 
the  principal  as  to  the  extent  thereof,  or,  with  the  knowledge  that  he  laboured  imder 
a  misapprehension,  neglected  to  correct  it  2).  Where  an  agent  secretly  sells  to  his 
principal  property  which  belonged  to  him  (the  agent)  before  the  commencement 
of  the  agency,  the  principal  cannot  claim  as  a  secret  profit  the  difference  between 
the  price  charged  to  him  and  the  market  value,  or  between  that  price  and  the  price 
originally  paid  by  the  agent  for  the  property*).  The  only  remedy  of  the  principal 
in  such  a  case  is  the  rescission  of  the  transaction*). 

Duties  of  factors.  It  is  the  duty  of  a  factor  to  give  his  principal  the  free  and  un- 
biassed use  of  his  judgment  and  discretion,  to  keep  and  render  just  and  true  accounts, 
and  keep  the  principal's  property  separate  from  his  own  and  from  that  of  third  per- 
sons*); to  keep  each  sale  separate  and  distinct  from  other  transactions,  and  not 
to  barter  goods  entrusted  to  him  for  sale^);  to  account  for  goods  sold,  pay  over 
the  proceeds,  and  deUver  unsold  goods  to  the  principal,  on  demand  S);  to  keep  goods 
entrusted  to  him  for  sale  with  as  much  care  as  would  be  taken  by  a  prudent  man 
in  respect  of  his  own.goods^),  and  not  to  pledge  them  unless  expressly  authorised 
to  do  so^);  to  insure  goods  consigned  to  him,  i£  instructed  to  do  so,  or  if  he  has  been 
in  the  habit  of  doing  so^);  and  not  to  purchase  the  principal's  goods  for  himself , 
without  full  and  fair  disclosure  i"). 

Duties  of  brokers.  It  is  the  duty  of  a  broker  to  contract  in  the  principal's  name, 
subject  to  any  special  instructions  or  usage  to  the  contrary^^) ;  to  execute  contracts 
in  such  a  way  as  to  be  legally  binding  on  both  parties,  and  give  each  party  a  right 
to  sue  thereoni2) ;  to  inform  his  principal  of  the  actual  terms  of  any  contract  made 
on  his  behalf  13) ;  to  comply  with  statutory  provisions  in  entering  into  contracts,  not- 
withstanding a  custom  amongst  brokers  to  disregard  such  pro  visions  i*);  to  make 
a  careful  estimate  of  the  value  of  goods  which  he  is  instructed  to  sell,  so  that  he  may 
not  sell  them  at  an  undervalued^);  to  exercise  his  skiU  and  fairly  communicate  his 
opinion  to  his  principalis)  ■  ^ot  to  dehver  goods  sold  by  him,  otherwise  than  in  accord- 
ance with  the  terms  of  sale^^) ;  and  not  to  sell  his  own  property  to  his  principal,  nor 
buy  the  principal's  property  himself,  without  fuU  and  fair  disclosure!^). 

^)  Parker  v.  McKenna  (1874)  L.  R.  10  Ch.  96;  Imperial  Mercantile  Credit  Co.  v.  Oolemarh 
(1873)  L.  R.  6  H.  L.  189;  WilUams  v.  Stevens  (1866)  L.  R.  1  P.  C.  352;  Burrell  v.  Mosaop  (1888) 
4  T.  L.  R.  270,  C.  A. ;  De  Bussche  v.  Alt  (1877)  8  Ch.  D.  286,  C.  A. ;  PoweU  v.  Jones  [1905]  1  K.  B. 
11,  C.  A.;  Hi/ppisley  v.  Knee  [1905]  1  K.  B.  1;  Ohickstein  v.  Barnes  [1900]  A.  C.  240,  H.  L. 

2)  Baring  v.  Stanton  (1876)  3  Ch.  D.  502,  C.  A.;  Norreys  v.  Hodgson  (1897)  13  T.  L.  R. 
421,  0.  A. 

»)  In  re  Cape  Breton  Co.  (1884)  29  Ch.  D.  795,  C.  A.;  Burland  v.  EarU  [1902]  A.  C.  83, 
P.O. 

*)  Clarke  v.   Tippirig  (1846)  9  Beav.  284;  Gray  v.  Haig  (1854)  20  Beav.   219. 

6)  Chterriero  v.  Peile  (1820)  2  B.  &  A.  616. 

6)  Topham  v.  Braddick  (1809)  1  Taunt.  572. 

')  Cogge  v.  Bernard,  2  Ld.  Kaym.  909,  918. 

8)  Martini  v.  Coles  (1813)  1  M.  &  S.   140. 

»)  Srmth  V.  Lascelles  (1788)  2  T.  R.  187. 
W)  Clarke  v.  Tipping  (1846)  9  Beav.  284. 

11)  Baring  v.  Corrie  (1818)  2  B.  &  A.  137. 

12)  Grant  v.  Fletcher  (1826)  5  B.  &  C.  436;  Robinson  v.  MoUett  (1874)  L.  R.  7  H.  L.  802; 
Beckhuson  v.  Hamblett  [1901]  2  K.  B.  73,  0.  A. 

18)  Johnson  v.  Kearley  [1908]  2  K.  B.  82,  C.  A. 
1*)  Neilson  v.  James  (1882)  9  Q.  B.  D.  546,  C.  A. 
IS)  Solomon  v.  Barker  (1862)  2  F.  &  F.  726. 
i«)  Ex  parte  Dyster  (1816)  2  Rose,  349. 

17)  Boorman  v.  Brotim  (1842)  11  C.  &  F.  1,  H.  L. 

18)  Wilson  V.  Short  (1847)  6  Hare,  366. 
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Duties  of  auctioneers.  It  is  the  duty  of  an  auctioneer  to  sell  for  ready  money 
only,  in  the  absence  of  instructions  to  the  contrary!) ;  to  disclose  his  principal^); 
to  see  that  the  deposit  is  duly  paid  3),  and  where  it  is  paid  to  him,  to  hold  it  as  a  stake- 
holder until  completion  of  the  sale*) ;  to  accept  the  highest  hond  fide  bid  at  a  sale 
■without  reserve,  notwithstanding  express  instructions  from  the  principal  to  the 
contrary 5);  to  account  for  the  proceeds  of  goods  sold,  to  the  person  from  whom 
he  received  them 6);  and  not  to  dehver  goods  sold  imtil  they  are  paid  for,  nor  allow 
any  deduction  from  the  price,  unless  authorised  to  do  so  by  the  principal''). 

VIII.  Liabilities  of  Agents  to  their  Principals. 

In  respect  of  contracts  made  on  principal's  behalf.  Subject  to  any  special  usage  s), 
an  agent  does  not  incur  any  personal  hability  to  his  principal  in  respect  of  any  con- 
tract entered  into  on  the  principal's  behalf,  and  in  pursuance  of  his  authority^), 
imless  he  was  acting  under  a  del  credere  commission,  in  which  case  he  is  personally 
responsible  to  the  principal  for  the  due  performance  of  the  contract  by  the  other 
contracting  partyi"). 

Where  an  agent,  in  the  course  of  his  agency,  signs  a  biU  of  exchange  in  his  own 
name  as  drawer  or  indorser,  and  the  principal  becomes  the  holder  of  the  bill,  the 
question  whether  the  agent  is  personaUy  Uable  to  the  principal  on  the  biU  depends 
upon  what  was  the  real  intention  of  the  parties.  If  the  agent  intended  to  bind  himself, 
or  if,  by  signing  in  his  own  name  without  qualification,  he  led  the  principal  to  be- 
Ueve  that  such  was  his  intention,  and  to  act  in  a  way  in  which  he  would  not  have 
acted  but  for  such  beUef,  the  agent  is  Hable  to  the  principal  on  the  billi^).  Otherwise, 
he  is  not  so  Uable^i). 

For  negligence  or  other  breach  of  duty.  An  agent  is  liable  to  make  good  any  legal 
damage^^)  suffered  by  his  principal  as  a  natural  and  probable  consequence^^)  of  the 
agent's  negligence  or  other  breach  of  duty  in  the  course  of  the  agency,  the  word 
"neghgence"  meaning  his  neglect  or  omission  to  exercise  such  a  degree  of  skill, 
care  and  diligence  as  it  is  his  duty  to  exercise  i*).  If  an  agent,  being  instructed  to 
insure  goods,  neglects  to  do  so,  and  the  goods  are  lost,  the  agent  is  liable  to  the 
principal  to  the  same  extent  as  an  insurer  would  have  beeni^).  Where  an  agent  was 
intructed,  and  undertook,  to  warehouse  certain  goods  at  a  particular  place,  and 
warehoused  a  portion  of  them  at  another  place,  where  they  were  destroyed,  it  was 
held  that  the  agent  was  liable  to  the  principal  for  their  value,  though  the  destruc- 
tion was  not  brought  about  by  any  negligence  on  the  agent's  part^^).  If  a  broker 
sells  goods  on  the  terms  that  they  are  to  be  paid  for  on  delivery,  he  is  Hable  to  his 
principal  for  any  loss  suffered  in  consequence  of  deMvering  the  goods  without  pay- 
ment^').  So,  if  a  broker  sells  goods  below  the  price  at  which  he  is  authorised  to  seU^s) 
or  sells  them  at  an  undervalue  in  consequence  of  not  having  made  an  estimate  of 
their  value  in  accordance  with  usage  i?).  An  auctioneer  who  takes  a  biU  of  exchange 

1)  Sykea  v.  Oiles  (1839)  5  M.  &  W.  645. 

2)  FranUyn  v.  Lomond  (1847)  4  C.  B.  637. 

3)  Hibhert  v.  Bayley  (1860)  2  F.  &  F.  48. 
*)  Gray  v.  Cfutteridge  (1827)  3  C.  &  P.  40. 

6)  Warlow  V.  Harrison  (1858)  1  E.  &  E.  295,  309. 

6)  Crowther  v.  Elgood  (1887)  34  Ch.  D.  691,  C.  A. 

7)  Brovm  v.  Staton  (1816)  2  Chit.  353. 

*)  As  to  the  special  usage  xinder  which  insurance  brokers  are  personally  answerable  for  the 
payment  of  premiums,  see  title  Marine  Insurance,  infra. 

»)  Bisbourg  v.  Bruckner  (1858)  3  C.  B.  N.  S.  812;  Gill  v.  Shepherd  (1902)  8  Com.  Cas.  48. 

10)  Hornby  v.  Lacy  (1817)  6  M.  &  S.  166;  Morris  v.  Cleashy  (1816)  4  M.  &  S.  566. 

")  Castrique  v.  Buttigieg  (1855)  10  Moo.  P.  C.  94;  Gowpy  v.  Harden  (1816)  2  Marsh.  454; 
Kidson  v.  DiVworth  (1818)  5  Price,  564. 

12)  A  principal  cannot  recover  damages  from  his  agent  for  neglecting  to  effect  an  ille- 
gal insurance  according  to  instructions:   Webster  v.  De  Tastet  (1797)  7  T.  B.  157. 

1*)  The  damage  is  not  recoverable  if  it  is  too  remote  a  consequence  of  the  negligence 
or  breach  of  duty:  In  re  United  Service  Co.  (1870)  L.  B.  6  Ch.  212. 

1*)  As  to  the  degree  of  skiU  &c  required,  see  Part  VII,  sv/pra. 

15)  Smith  V.  Lascelles  (1788)  2  T.  B.   189. 

16)  LUUy  V.  Doubleday  (1881)  7   Q.  B.  D.  510,  C.  A. 

17)  Boorman  v.   Brown  (1842)  3   Q.  B.   511;   11  C.   &  F.    1. 

18)  Dufreane  v.  Hutchinson  (1810)  3  Taunt.   117. 

19)  Solomon  v.  Barker  (1862)  2  F.  &  F.  726. 
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in  pajmient  of  the  price  of  goods  sold  is  liable  to  his  principal  for  the  amount,  in  the 
event  of  the  bill  being  dishonoured^).  A  shipmaster  who  signs  a  biU  of  lading  which 
is  incorrectly  dated  is  liable  for  any  damages  thereby  caused  to  his  principals^). 
An  auctioneer  who  sells  goods  under  conditions  requiring  the  payment  of  an  imme- 
diate deposit,  is  liable  in  an  action  for  negligence  if  he  allows  the  highest  bidder 
to  go  away  without  paying  the  deposit  5*). 

Where  an  agent  is  clearly  authorised  to  do  a  particular  act,  or  to  effect  a  parti- 
cular transaction,  he  is  not  liable  to  the  principal  for  any  loss  or  injury  suffered 
in  consequence  of  the  imprudent  or  improper  nature  of  the  act  or  transaction  in 
itself,  and  not  in  consequence  of  any  negligence  in  carrying  out  what  he  is  authorised 
to  do*).  Nor  is  an  agent  liable  for  the  consequences  of  strictly  following  his  instruc- 
tions 6);  nor,  in  the  absence  of  express  instructions,  for  any  loss  or  injury  resulting 
from  acting  ia  accordance  with  usage  and  in  the  ordinary  course  of  business^),  or 
on  the  best  advice  he  can  obtain  under  the  circumstances'),  or  where  he  uses  hia 
best  judgment  in  a  matter  of  pure  discretion 8). 

Measure  of  damages  for  negligence  or  breach  of  duty.  The  measure  of  damages 
in  an  action  by  a  principal  against  his  agent  for  negligence  or  any  other  breach 
of  duty  is  the  loss  actually  sustained  by  the  principal,  being  such  loss  as  in  the  or- 
dinary course  of  things  would  naturally  result,  or  such  as,  under  the  particular  cir- 
cumstances, the  agent  might  reasonably  have  expected  to  result,  from  such  neghg- 
ence  or  breach  of  duty  9).  Where  an  agent,  who  was  instructed  not  to  part  with 
certain  goods  until  they  were  paid  for,  parted  with  them,  and  the  purchaser  failed 
to  pay  the  price,  it  was  held  that  the  measiu'e  of  damages  was  the  fuU  value  of  the 
goods^o).  Where  an  agent,  instructed  to  buy  certain  stock,  sold  stock  of  his  own 
to  the  principal,  fraudulently  representing  that  it  belonged  to  third  persons,  and 
the  principal  held  the  stock  for  some  months  after  discovery  of  the  fraud,  it  was 
held  that  the  measure  of  damages  was  the  difference  between  the  price  paid  by  the 
principal  and  the  price  at  which  he  could  have  resold  on  discovery  of  the  fraud, 
and  not  the  loss  ultimately  sustained  by  himii).  If  an  agent,  employed  to  sell  pro- 
perty, renders  the  contract  of  sale  void  by  the  omission  of  a  statutory  requirement, 
the  measure  of  damages  is  the  amoimt  the  principal  would  have  obtained  if  the  con- 
tract had  been  validly  made^^).  Where  an  agent  wrongfully  abandoned  his  agency, 
it  was  held  that  the  principal  was  entitled  to  recover  compensation  for  loss  of  business 
in  consequence  of  injury  to  his  credit,  and  in  consequence  of  the  suspension  of  the 
business,  the  losses  being  such  as,  under  the  particular  circumstances,  the  agent 
might  reasonably  have  expected  to  result  as  a  consequence  of  his  breach  of  dutyi*). 

Liability  of  agents  accepting  bribes.  Where  an  agent  accepts  any  money  or 
property  in  the  course  of  his  agency  by  way  of  a  bribe,  he  is  Hable  to  account  for  the 
money,  or  for  the  highest  value  of  the  property  while  in  his  possession,  and  to 
pay  over  the  amount  to  the  principal,  with  interest  at  the  rate  of  5  per  cent,  per 
annum  from  the  date  of  the  receipt  of  the  bribe ;  and  if  he  has  been  induced  by  the 
bribe  to  depart  from  his  duty  to  the  principal,  he  is  also  liable,  jointly  and  severally 
with  the  person  who  bribed  him,  to  make  good  any  loss  suffered  by  the  principal 
in  consequence  of  such  departure  from  duty,  without  being  entitled  to  take  into 
consideration  the  amount  of  the  bribe  so  accounted  for  or  paid  over  to  the  principal  i*) . 

1)  Ferrers  v.  Bobbins  (1835)  2  C.  M.  &  R.   162. 

2)  Stiumore  v.   Breen  (1886)  12  App.  Cas.  698,  H.  L. 
»)  Hibbert  v.  Bayley  (1860)  2  F.  &  F.  48. 

*)  Overend  v.  Oibb  (1872)  L.  R.  5  H.  L.  480. 

5)  Pariente  v.  Lubbock  (1855)  8  D.  M.  &  G.  5. 

6)  Ruaeell  v.  Hankey  (1794)  6  T.  R.  12;  Gommonwealth  Portland  Cement  Co.  v.  Weber  [1905] 
A.  C.  66;  Lambert  v.  Heath  (1846)  15  M.  &  W.  486. 

7)  Miles  V.  Bernard  (1795)  2  Peake,  61. 

8)  Cvllerne  v.  L.  tfc  8.  Building  Society  (1890)  25   Q.  B.  D.  485,  0.  A. 

*)  Salveson  v.  Rederi  AkHebolaget  Nordstjernam  [1905]  A.  C.  302;  Badley  v.  Baxendale 
(1864)  9  Ex.  341;  Oassdboylou  v.  Oibb  (1882)   11   Q.  B.  D.  797,  C.  A. 

10)  Stearine  Co.  v.  Beintzmann  (1864)  17  C.  B.  N.  S.  56. 

")  Waddell  v.  Blockey  (1879)  4  Q.  B.  D.  678. 

12)  Neilson  v.  James  (1882)  9  Q.  B.  D.  546,  C.  A. 

18)  Boyd  V.  Fitt  (1864)  11  L.  T.  280. 

1*)  Mayor  of  Salford  v.  Lever  [1891]  1  Q.  B.  168,  C.  A.;  Phosphate  Sewage  Co.  v.  Hartmont 
(1887)  5  Ch.  D.  394,  448,  C.  A.  Cohen  v.  Kushhe  (1900)  83  L.  T.  102;  Hovenden  v.  Millhoff  (1900) 
83  L.  T.  41,  C.  A.;  McKay's  Case  (1875)  2  Ch.  D.  1,  C.  A.;  Eden  v.  Bidadale's  Lamp  Co.  (1889) 
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He  also  forfeits  any  commission  or  remuneration  which  would  otherwise  have  been 
payable  to  himi). 

The  claim  of  a  principal  in  respect  of  a  bribe  received  by  his  agent  is  barred 
by  the  Statute  of  Limitations  after  the  expiration  of  six  years  from  the  time  when 
the  principal  became  aware  of  the  bribery^). 

The  principal  is  justified  in  dismissing  without  notice  any  agent  who  accepts 
a  bribe  in  the  course  of  the  agency  3). 

Liability  to  pay  interest.  An  agent  is  not,  as  a  general  rule,  liable  to  pay  interest 
upon  money  received  by  him  to  the  use  of  his  principal*).  But  where  he  receives 
or  deals  with  the  money  improperly,  and  in  breach  of  his  duty,  he  is  liable  to  pay 
interest  from  the  time  when  he  so  receives  or  deals  with  it^).  If,  for  instance,  he  has 
undertaken  to  invest  the  money,  and  instead  of  doing  so,  makes  use  of  it  for  his 
own  purposes,  he  is  boimd  to  pay  interest  thereon®);  and  he  is  liable  to  pay  interest 
on  bribes''),  or  profits  made  in  the  course  of  the  agency  without  the  principal's  know- 
ledge^),  and  in  aU  cases  of  fraud  or  wilful  concealment s).  Where  an  agent  wrong- 
fully refuses  to  pay  over  on  demand,  money  due  to  the  principal,  he  is  liable  to  pay 
iaterest  from  the  date  of  the  demandi"). 

Liability  for  sub-agents  and  co-agents.  An  agent  who  employs  a  sub-agent, 
though  with  the  knowledge  of  the  principal,  is  liable  to  the  principal  for  money 
received  by  the  sub-agent  to  the  principal's  use^i),  and  is  also  responsible  to  the  prin- 
cipal for  the  fraud,  neghgence,  and  other  breaches  of  duty  of  the  sub-agent  in  the 
course  of  his  employments^),  gut  co-agents,  not  being  partners,  are  not,  as  such, 
responsible  to  the  principal  for  the  acts  and  defaults  of  each  other i^). 

IX.  Rights  of  Agents  against  their  Principals. 

I.  Right  of  Remuneration. 

Founded  on  an  express  or  implied  contract.  The  right  of  an  agent  to  remunera- 
tion for  his  services  is  founded  in  aU  cases  on  an  express  or  implied  contract  between 
the  principal  and  agent  i*).  A  contract  for  the  payment  of  remuneration  may  be 
implied  from  custom  or  usage,  from  the  conduct  of  the  priucipal,  or  from  the  circum- 
stances of  the  particular  case^S).  Such  a  contract  is  implied  from  the  mere  employ- 
ment of  a  person  who  transacts  agency  business  as  a  profession,  in  the  absence  of 
evidence  showing  that  there  was  no  intention  to  remunerate  himi®). 

Where  the  remuneration  of  an  agent  is  provided  for  by  an  express  contract, 
no  other  contract  which  is  inconsistent  with  the  terms  thereof,  whether  founded 
on  custom  or  otherwise,  can  be  implied ;  but  evidence  of  a  particular  custom  or  usage 
may  be  given  for  the  purpose  of  explaining  any  ambigtiity  in  the  terms  of  the  express 
contract,  or  for  the  purpose  of  incorporating  a  provision  which  is  not  inconsistent 


58  li.  J.  Q.  B.  579,  C.  A.   An  agent  who  accepts  a  bribe  is  also  criminally  liable;  see  the  Preven- 
tion of  Corruption  Act,  1906,  printed  in  the  Appendix,  infra. 

1)  Andrews  v.  Ramsay  [1903]  2  K.  B.  635. 

2)  Metropolitan  Bank  v.  Heiron  (1880)  5  Ex.  D.  319,  C.  A. 

»)  Boston  Deep  Sea  Fishing  Go.  v.  Ansell  (1888)  39  Ch.  D.  339,  C.  A. 
*)  Webster  v.  British  Empire  Assurance  Co.  (1880)  15  Ch.  D.  169,  C.  A.;  Turner  v.  Burkin- 
shaw  (1869)  L.  R.  2  Ch.  488. 

6)  Wolfe  V.  Findlay  (1847)  6  Hare,  66. 

6)  Burdick  v.  Garrick  (1869)  L.  R.  5  Ch.  233;  Barwell  v.  Parker  (1751)  2  Ves.  364. 

7)  See  supra. 

8)  TyrreU  v.  Bank  of  London  (1862)  10  H.  L.  C.  26. 
»)  Hardwioke  v.   Vernon  (1808)  14  Ves.  504. 

10)  Harsant  v.  Blaine  (1887)  56  L.  J.  Q.  B.  511,  C.  A.   EdgeU  v.  Day  (1865)  L.  R.  1  C.  P.  80. 

11)  Mackersy  v.  Bamsays  (1843)  9  C.  &  F.  818;  In  re  Mitchell  (1884)  54  L.  J.  Ch.  342; 
Skinner  v.   WegueUn  (1882)  1  C.  &  E.   12. 

12)  Swire  v.  Francis  (1877)  3  App.  Cas.  106,  P.  C;  Eccossaise  S.  S.  Co.  v.  Lloyd  (1891)  7  T. 
L.  R.  76. 

13)  Oulleme  v.  L.  and  S.  Building  Society  (1890)  25  Q.  B.  D.  485,  C.  A.;  Land  Credit  Co. 
V.  Fermoy  (1870)  L.  B.  5  Ch.  763. 

1*)  Taylor  v.  Brewer  (1813)  1  M.  &  S.  290;  Roberts  v.  Smith  (1859)  4  H.  &  N.  315. 
16)  Bryant  v.  Flight  (1839)  5  M.  &  W.  114;  Hulse  v.  HuUe  (1856)  17  C.  B.  711. 
16)  MiUer  v.  BeaU  (1879)  27  W.  R.  403;  Turner  v.  Reeve  (1901)  17  T.L.R.  592;  Manson 
V.  BaMie  (1855)  2  Macq.  80. 
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with  the  terms  thereof  i).  Where  it  was  agreed  that  an  agent  should  receive  commis- 
sion on  "all  sales  effected  or  orders  executed  by  him",  it  was  held  that  he  was  entitl- 
ed to  commission  on  sales  which  resulted  in  bad  debts,  although  by  a  custom  of  the 
trade  commission  was  not  payable  in  respect  of  such  sales,  the  custom  being  incon- 
sistent with  the  terms  of  the  contract^).  So,  if  it  is  agreed  that  an  agent  shall  receive 
a  fixed  commission,  to  be  payable  only  in  the  event  of  success,  he  cannot  claim 
on  a  quantum  meruit  in  the  absence  of  success  3). 

Where  the  remuneration  is  not  provided  for  by  an  express  contract,  the  amount 
thereof,  and  the  conditions  under  which  it  becomes  payable,  must  be  ascertained 
from  the  custom  or  usage  of  the  particular  trade  or  business*).  If  there  is  no  parti- 
cular custom  or  usage,  the  imphed  contract  is  to  pay  reasonable  remuneration  for 
the  services  performed. 

On  what  transactions  commission  can  be  claimed.  Where  the  remuneration  of 
an  agent,  by  express  agreement  or  usage,  is  a  commission  upon  transactions  brought 
about  by  him,  or  is  only  payable  in  the  event  of  a  transaction  being  brought  about 
by  him,  he  is  not  entitled  to  be  paid  the  commission  or  remuneration  unless  the 
transaction  in  respect  of  which  it  is  claimed  is  a  direct,  though  not  necessarily  an 
immediate,  result  of  his  agency^),  and  is  a  transaction  the  bringing  about  of  which 
was  within  the  scope  of  his  employment^) ;  but  it  is  not  necessary,  in  order  to  entitle 
the  agent  to  remuneration,  that  he  should  complete  the  transaction,  or  even  that 
he  should  be  acting  for  the  principal  at  the  time  of  the  completion  thereof^). 

An  agent  or  his  representatives  may  be  entitled  to  commission  upon  business 
arising  wholly  after  his  death  or  after  his  employment  has  ceased,  if  it  arises  as  the 
result  of  his  introduction  8).  Whether  he  is  so  entitled  or  not,  depends  upon  the 
nature  and  terms  of  his  employment 8). 

Remuneration  may  be  payable,  though  the  principal  does  not  benefit.  Where 
the  remuneration  of  an  agent  is  payable  upon  the  performance  by  him  of  a  definite 
undertaking,  he  is  entitled  to  be  paid  that  remuneration  as  soon  as  he  has  substan- 
tially done  aU  that  he  undertook  to  do,  even  if  the  principal  acquires  no  benefit 
from  his  services,  and  except  where  there  is  an  express  agreement  or  special  custom 
to  the  contrary,  even  if  the  transaction  in  respect  of  which  the  remuneration  is 
claimed  falls  through,  provided  it  does  not  fall  through  in  consequence  of  any  act 
or  default  of  the  agent  9).  A  del  credere  commission  is  due  and  payable  immediately 
the  contract  in  respect  of  which  it  is  claimed  is  made^O). 

Wrongfully  preventing  agent  from  earning  remuneration.  Where  a  principal,  in 
breach  of  the  contract  of  agency,  refuses  to  complete  a  transaction,  or  otherwise 
prevents  the  agent  from  earning  his  remuneration,  the  agent  is  entitled  to  recover 
from  the  principal,  by  way  of  damages,  the  loss  actually  sustained  by  him  as  a  natural 
and  probable  consequence  of  the  breach  of  contract  ^i);  and  where  nothing  further 
remains  to  be  done  by  the  agent  to  carry  out  his  undertaking,  the  measure  of  dam- 

1)  Ward  V.  Stuart  (1856)  1  C.  B.  N.  S.  88;  PuUwood  v.  Aherman  (1862)  11  C.B.N.  S.  737; 
Battams  v.  Tompkins  (1892)  8  T.  L.  R.  707,  C.  A.  Caine  v.  Horsfall  (1847)  1  Ex.  519;  Allari 
V.  Swndi-ue  (1862)  1  H.  &  C.   123. 

2)  Bower  v.  Jones  (1831)  8  Bing.  65. 

3)  Green  v.  Mules  (1861)  30  L.  J.  C.P.  343;  Lott  v.  Outhwaite  (1893)  10  T.L.R.  76,  0.  A.; 
Barnett  v.  Isaacson  (1888)  4  T.  L.  R.  645,  C.  A. 

*)  Read  v.  Rann  (1830)  10  B.  &  C.  438;  Broad  v.  Thomas  (1830)  7  Bing  99;  Baring 
V.  Stanton  (1876)  3  Ch.  D.  502. 

6)  Gibson  v.  Crick  (1862)  1  H.  &  C.  142;  Tribe  v.  Taylor  (1876)  1  C.  P.  D.  505;  Millar 
V.  Radford  (1903)  19  T.L.  R.  575,  C.  A.;  Green  v.  Bartlett  (1863)  14  C.  B.  N.  S.  681;  Barnett 
V.  Isaacson  (1888)  14  T.L.R.  645,  C.A.;  Bayhy  v.  Chadwick  (1878)  39  L.T.  429. 

6)  Toulmin  v.  Millar  (1887)  58  L.T.  96,  H.  L. 

')  Green  v.  Bartlett,  su/pra;  Burchell  v.  Gowrie  Collieries  [1910]  A.  C.  614;  Wilkinson  v. 
Martin  (1837)  8  C.  &  P.  1. 

8)  Wilson  V.  Harper  [1908]  2  Ch.  370;  BiJbee  v.  Basse  (1889)  5  T.L.R.  677;  Salomon  v. 
Brownfield  (1896)  12  T.  L.  R.  239;  Boyd  v.  Mathers  (1893)  9  T.L.R.  443,  C.  A.;  Weare  v.  Brims- 
down  Lead  Co.  (1910)  103  L.  T.  429. 

9)  Webb  V.  Rhodes  (1837)  3  Bing.  N.  C.  732;  Moir  v.  MaHen  (1891)  7  T.L.R.  330,  C.  A.; 
Fisher  v.  Drewett  (1879)  48  L.  J.  Ex.  32,  C.A.;  Green  v.  Lucas  (1876)  33  L.  T.  584,  C.A.;  Lock- 
wood  V.  Levick  (1860)  8  C.  B.  N.  S.  603;  Passingham  v.  King  (1898)  14  T.L.R.  392,  C.  A.;  White 
V.   Turnbull  (1898)  78  L.T.  726,  C.  A.;  Beale  v.  Bond  (1901)  84  L.  T.  313,  C.  A. 

10)  Solly  V.   Weiss  (1818)  2  Moo.  420. 

11)  Turner  v.  Goldsmith  [1891]  1   Q.  B.  544,  C.  A.;  Envmens  v.  Elderton  (1852)  4  H.  L.  C. 
624.    Compare  Rhodes  v.  Forwood  (1876)  1  App.  Cas.  256. 
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ages  is  the  full  amouiit  that  he  would  have  earned  if  the  principal  had  duly  completed 
the  transaction,  or  otherwise  carried  ont  the  contract  of  agency i). 

Where  the  authority  of  an  agent  is  revoked  by  the  principal,  or  the  agency 
is  otherwise  determined,  after  it  has  been  partially  executed,  or  after  the  agent  has 
endeavoured  to  execute  it,  the  question  whether  the  agent  is  entitled  to  any,  and 
if  so,  to  what  remuneration  for  the  work  previously  done,  depends  upon  the  nature 
and  terms  of  his  employment,  and  the  custom  or  usage  of  the  particular  business 
in  which  he  is  employed  2). 

Cases  where  remuneration  cannot  be  recovered.  An  agent  cannot  recover  remune- 
ration in  any  of  the  following  cases : 

1.  Where,  at  the  time  when  the  services  in  respect  of  which  he  claims  remune- 
ration were  rendered,  he  was  not  legally  qualified  to  act  in  the  capacity  in 
which  he  claims  the  remuneration 3). 

2.  In  respect  of  any  transaction  which  is  obviously,  or  to  his  knowledge, 
unlawful;  as  for  instance,  in  respect  of  an  illegal  insurance*).  But  if  the 
transaction  is  only  unlawful  in  the  event  of  a  certain  license  not  being 
obtained,  and  it  is  not  part  of  the  agent's  duty  to  obtain  the  license,  he  is 
not  precluded  from  claiming  remuneration  by  the  absence  of  the  Ucense^). 

3.  In  respect  of  any  gaming  or  wagering  contract,  or  of  any  services  in  relation 
thereto  or  connection  therewith^). 

4.  In  respect  of  any  unauthorised  transaction  not  ratified  by  the  principal). 
6.  In  respect  of  any  transaction  entered  into  by  him  in  violation  of  the  duties 

arising  from  the  fiduciary  character  of  the  relationship  between  him  and  the 
principal,  even  if  the  principal  adopts  the  transaction  8). 

6.  Where  he  has  been  guilty  of  wUfid  breach  of  duty  or  misconduct  in  the 
course  of  the  agency^);  as  for  instance,  where  an  agent  for  sale  fraudulently 
takes  a  secret  commission  from  the  purchaserio),  or  a  confidential  agent 
neglects  to  keep  regular  and  proper  accounts^i),  or  a  shipmaster  is  guilty  of 
habitual  drunkenness^^).  But  an  agent  who  improperly  retains  secret  profits, 
without  fraud,  does  not  thereby  forfeit  his  remuneration,  though  he  is 
accountable  for  the  profits^*);  and  the  fact  that  he  makes  fraudulent 
overcharges  in  respect  of  some  transactions,  does  not  disentitle  him  to 
remuneration  in  respect  of  other  separate  and  distinct  transactions  in  which 
he  has  acted  honestly  i*). 

7.  Where,  in  consequence  of  his  negligence  or  breach  of  duty,  the  principal 
derives  no  benefit  from  his  services  i^). 

2.  Rights  of  Reimbursement  and  Indemnity. 

Subject  to  the  following  paragraphs  of  this  section,  every  agent  has  a  right, 
founded  on  an  imphed  contract,  to  be  indemnified  by  his  principal  against  all  losses 
and  liabilities,  and  to  be  reimbursed  aU  expenses,  incurred  by  him  in  the  execution 
of  his  authority  18) ;  and  where  the  agent  is  sued  for  money  due  to  his  principal  he 
has  a  right  to  set  off  the  amount  of  any  such  losses,  UabiUties,  or  expenses^'').   The 

1)  Prickett  v.  Badger  (1856)  1  C.  B.  N.  S.  296;  Harris  v.  Petherick  (1878)  39  L.T.  643. 

2)  Sim/peon  v.  Lamb  (1856)  17  C.B.  603;  Noah  v.  Owen  (1886)  2  T.  L.  R.  364,  C.  A. 
»)  Palk  V.  Force  (1848)  12   Q.  B.  666;  In  re  Sweeting  [1898]  1  Ch.  268. 

*)  AUkins  v.  Jupe  (1877)  2  C.  P.  D.  375. 

S)  Haines  v.  Busk  (1814)  5  Tavmt.  521. 

»)  8  &  9  Vict.  c.  109;  55  Vict.  c.  9. 

7)  Toppin  V.  Healey  (1863)  11  W.  R.  466;  Gillow  v.  Aherdare  (1893)  9  T.L.R.   12,  C.  A. 

«)  Salomans  v.  Pender  (1865)  3  H.  &  C.  639. 

»)  Hurst  V.  Holding  (1810)  3  Taunt.  32;  In  re  Hereford  Waggon  Co.  (1876)  2  Ch.  D.  621,  C.  A. 
10)  Andrews  v.  Ramsay  [1903]  2  K.  B.  635. 
")  White  V.  Unaoln  (1803)  8  Ves.  363. 
12)  The  MacLeod  (1880)  5  P.  D.  254. 
i»)  Hippesley  v.  Knee  [1905]  1  K.  B.   1. 
1*)  Nitedals  Taendstikfabrik  v.  Bruater  (1906)  75  L.  J.  Ch.  798. 

16)  HiU  V.  Peatherstonhaugh  (1831)  7  Bing.  569;  Huntley  v.  BuVwer  (1839)  6  Bing.  N.C.  Ill; 
Dalton  V.  Irwin  (1830)  4  C.  &  P.  289. 

18)  Thacker  v.  Hardy  (1878)  4  Q.B.D.  685,  C.  A.;  Campbell  v.  Lorkworthy  (1894)  9  T.  L.  B. 
628,  C.  A.;  Smith  v.  Lindo  (1858)  5  C.B.N.  S.  587;  Warlow  v.  Harrison  (1858)  1  E.  &  E.  295^ 
309;  In  re  Fox  (1880)  15  Ch.  D.  400,  C.  A. 

17)  Alsager  v.  Currie  (1844)  12  M.  &  W.  751;  Cropper  v.  Cook  (1868)  L.  R.  3  C.  P.  194. 
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right  of  indeirmity  extends  to  all  liabilities  incurred  by  the  agent,  not  merely  to 
actual  losses.  The  fact  that,  by  the  rules  of  the  exchange  in  wMch  the  agent  dealt, 
he  cannot  be  sued  for  the  balance  of  his  UabiMties,  having  been  declared  a  defaulter 
and  paid  a  composition  thereon,  without  the  permission  of  the  Exchange  Committee, 
does  not  prevent  him  from  recovering  from  his  principal  the  full  amount  of  the  Ka- 
bilities  iacurred  on  his  behalf  i).  The  right  to  reimbursement  extends  to  damages 
and  expenses  incurred  in  defending  an  action  on  the  principal's  behalf,  if  the  agent 
was  acting  within  the  scone  of  his  authority  in  defending  the  action^),  and  also  to 
a  sum  paid  by  way  of  compromise  of  such  an  action,  if  the  principal  had  notice  thereof, 
and  did  not  give  any  instructions  as  to  the  course  to  be  pursued,  even  though  the 
action  could  not,  under  the  circumstances,  have  been  successful^).  An  agent  who 
makes  advances  to  his  principal  has  a  right  of  action,  as  well  as  a  hen,  for  the  re- 
covery of  such  advances ;  provided  that  a  del  credere  agent  cannot  sue  for  advances 
which  are  covered  by  sums  due  to  the  principal  the  payment  of  which  he  has  gua- 
ranteed*). 

Where  an  agent  is  authorised  to  deal  at  a  particular  place,  or  in  a  particular 
market,  he  is  entitled  to  be  indemnified  by  the  principal  against  aU  losses  and  Uabi- 
hties,  and  to  be  reimbursed  all  expenses,  incurred  by  him  in  the  execution  of  his 
authority  under  the  rules  or  regulations,  or  according  to  the  customs  or  usages, 
of  that  place  or  market^);  provided  that  where  the  rule,  regulation,  custom  or  usage 
is  unreasonable,  the  agent  can  only  claim  such  indemnity  or  reimbursement,  if  it 
is  shown  that  the  principal  had  knowledge  of  the  rule,  regulation,  custom  or  usage 
in  question  at  the  time  when  he  conferred  the  authority  on  the  agent  8). 

Cases  Where  an  agent  is  not  entitled  to  indemnity  or  reimbursement.  An  agent 
is  not  entitled  to  indemnity  against  any  losses  or  liabilities,  or  reimbursement  of  any 
expenses,  incurred  by  him: 

1.  In  respect  of  any  transaction  which  is  obviously,  or  to  his  knowledge, 
unlawful').  This  rule  does  not  apply  where  the  transaction  is  primd  facie 
lawful  and  is  only  unlawful  by  reason  of  circumstances  imknown  to  the 
agent  8). 

2.  In  respect  of  any  gaming  or  wagering  transaction  3). 

3.  In  respect  of  any  unauthorised  act  on  transaction  not  ratified  by  the 
principal^"). 

4.  In  consequence  of  any  act  of  his  own  which  is  obviously,  or  to  his  knowledge, 
unlawful  11). 

5.  In  consequence  of  his  own  neghgence^^),  default  i*),  insolvency  i*),  or 
breach  of  duty^*). 

3.  Right  of  Lien. 
Definitions.  A  "possessory  hen"  is  a  right  of  a  person  in  possession  of  goods 
or  chattels  belonging  to  another,  to  retain  possession  thereof  until  the  satisfaction 

1)  Lacey  v.  Hill  (1870)  L.  R.   18  Eq.  182. 

2)  Frixione  v.  Tagliaferro  (1855)  10  Moo.  P.O.   175. 

3)  Pettman  v.  Keble  (1850)  9  C.  B.  701. 

*)  Graham  v.  Ackroyd  (1852)  10  Hare,  192. 

6)  Barker  v.  Edwards  (1887)  57  L.  J.  Q.  B.  147,  0.  A.;  BayUffe  v.  Butterworth  (1847)  1  Ex. 
425;  Reynolds  v.  Smith  (1893)  9  T.L.R.  474,  H.  L.;  Taylor  v.  Stray  (1857)  2  C.  B.  N.  S.  175, 
197;  Walter  v.  King  (1897)  13  T.  L.  R.  270,  C.  A. ;  In  re  Overweg  [1900]  1  Ch.  209;  Macoun  v.  Erskine 
[1901]  2  K.  B.  493,  C.  A.    And  see  title  "Stock  Exchange",  infra. 

8)  Perry  v.  Barnett  (1885)  15  Q.  B.D.  388,  C.  A.;  Ooates  v.  Pacey  (1892)  8  T.L.R.  474, 
C.  A.;  Seymour  v.  Bridge  (1885)  14  Q.  B.  D.  460. 

')  Josephs  V.  Pebrer  (1825)  3  B.  &  C.  639;  AUkins  v.  Jiipe  (1877)  2  0.  P.  D.  375;  Scott 
V.  Brown  [1892]  2  Q.  B.  724,  C.  A. 

8)  Adamson  v.  Jarms  (1827)  4  Bing.  66;  Bette  v.  Oibbins  (1834)  2  A.  &  E.  57. 

9)  8  &  9  Vict.  c.  109;  55  Viet.  o.  9;  Tatam  v.  Reeve  [1893]  1  Q.B.  44;  Levy  v.  Warhurton 
(1901)  70  L.  J.  K.  B.  708. 

10)  Warwick  v.  Slade  (1811)  3  Camp.  127;  Fisher  v.  Liverpool  Insurance  Co.  (1874)  L.  R. 
9  Q.  B.  418;  Service  v.  Bain  (1893)  9  T.L.R.  95,  C.  A.;  Frixione  v.  Tagliaferro  (1856)  10  Moo. 
P.O.  176. 

11)  AUkins  v.  Jv/pe,  supra;  In  re  Parker  (1882)  21  Ch.  D.  408,  C.A.;  Ex  parte  Mather  (1197) 
3  Ves.  373. 

12)  Lewis  V.  Samuel  (1846)  8  Q.B.  685;  Thomas  v.  Atherton  (1878)  10  Ch.  D.  185,  C.A. 
18)  Duncan  v.  Hill  (1873)  L.R.  8  Ex.  242;  Allen  v.  Wingrove  (1901)  17  T.  L.  R.  261,  C.A. 
1*)  Ellis  V.  Pond  [1898]  1   Q.B.  426,  C.A. 
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of  some  debt  or  obligation  by  the  owner  of  the  goods  or  chattels.  A  "generalTien" 
is  a  right  to  retain  goods  or  chattels  for  a  general  balance  of  account,  or  until  the 
satisfaction  of  debts  or  obUgations  incurred  independently  of  the  goods  or  chattels 
subject  to  the  Hen.  A  "particular  lien"  is  a  right  of  retention  only  in  respect  of  debts 
or  obhgations  incurred  in  connection  with  the  particular  goods  or  chattels  subject 
to  the  lien. 

Possessory  lien  of  agents.  Every  agent  has  either  a  general  or  particular  possess- 
ory lien  on  the  goods  and  chattels  of  his  principal  in  his  possession^),  in  respect  of 
all  lawful  claims  he  may  have  as  such  agent  2)  against  the  principal,  either  for  re- 
muneration earned,  or  advances  made,  or  losses  or  liabilities  incurred,  in  the  course 
of  the  agency,  or  otherwise  arising  in  the  course  of  the  agency^),  provided: 

1.  That  the  possession  of  the  goods  or  chattels  was  lawfully  obtained  by  him 
in  the  course  of  the  agency,  and  in  the  same  capacity  in  which  the  lien  is 
claimed^).  If  the  goods  are  unlawfully  obtained,  as,  for  instance,  by  mis- 
representations, the  agent  has  no  lien  thereon.^)  Nor  has  an  agent  a  lien 
on  goods  acquired  otherwise  than  in  his  capacity  as  such  agent  ^),  as  where 
a  document  is  entrusted  to  an  agent  merely  for  safe  custody''). 

2.  That  there  is  no  express  agreement  inconsistent  with  the  right  of  hen*).  But 
the  hen  is  not  excluded  unless  there  is  an  express  agreement  which  is  clearly 
inconsistent  therewith^). 

3.  That  the  goods  or  chattels  were  not  dehvered  to  the  agent  with  express 
directions,  or  for  a  special  purpose,  inconsistent  with  the  right  of  Heni"). 

An  agent's  lien  is  a  particular  hen  only,  unless  there  is  an  agreement,  express 
or  implied,  with  the  principal,  by  which  the  agent  is  entitled  to  a  general  Uenii). 
Such  an  agreement  may  be  impUed  from  a  course  of  dealing  between  the 
principal  and  agent,  or  from  a  trade  custom  or  usage^^).  Pactors^^)^  insurance 
brokers  18),  stockbrokers  i*),  and  bankers  i^)  have  a  general  lien  by  impUcation 
from  custom. 

The  hen  of  an  agent  attaches  only  upon  goods  or  chattels  in  respect  of  which 
the  principal  has,  as  against  third  persons,  the  right  or  power  to  create  the  hen, 
and  except  in  the  case  of  money  or  negotiable  instruments,  is  conftued  to  the  rights 
of  the  principal  in  the  goods  or  chattels  at  the  time  when  the  hen  attaches,  and 
is  subject  to  all  rights  of  third  persons  available  against  the  principal  at  that  time^*). 
But  the  hen  of  an  agent  upon  money  or  negotiable  instruments  deposited  with  him 
by  or  in  the  name  of  the  principal  is  not  affected  by  the  rights  of  third  persons,  and 
is  as  effectual  as  if  the  principal  were  the  absolute  owner  of  the  money  or  securities, 
provided  that  at  the  time  when  the  Hen  attaches  the  agent  has  no  notice  of  any  defect 
in  the  title  of  the  principal^'').  If,  however,  the  agent  has  notice,  at  the  time  when 
his  Hen  would  otherwise  attach,  of  a  defect  iu  the  title  of  the  principal,  he  can  claim 

1)  Kinloch  v.  Craig  (1790)  3  T.R.  119,  783,  H.  L.  Constructive  possession  is  sufficient: 
Bryans  v.  Nix  (1839)  4  M.  &  W.  775. 

2)  Houghton  v.  Matthews  (1803)  3  B.  &  P.  485. 

8)  WilliamB  v.  MilUngton  (1788)  1  H.  Bl.  81;  Hammonds  v.  Barclay  (1802)  2  East  227; 
Ridgway  v.  Lees  (1856)  25  L.  J.  Ch.  584. 

*)  Houghton  v.  Matthews  (1803)  3  B.  &  P.  485;  Stevens  v.  Biller  (1883)  25  Ch.  D.  31,  C.  A. 

5)  Madden  v.  Ketnpater  (1807)  1  Camp.  12;  Walahe  v.  Provan  (1853)  8  Ex.  843. 

6)  Dixon  V.  Stansfeld  (1850)  10  C.  B.  398. 

')  Muir  V.  Fleming  (1823)  D.  &  R.  N.  P.  C.  29;  In  re  Long  (1881)  16  Ch.  D.  617;  Misa 
V.  Gurrie  (1876)  1  App.  Cas.  554,  H.  L. 

8)  Walker  v.  Birch  (1795)  6  T.  B.  258;  In  re  Bowes  (1886)  33  Ch.  D.  686. 

9)  Brandao  v.  Bamett  (1846)  12  C.  &  F.  787,  H.L.;  Fisher  v.  Smith  (1878)  4  App.  Cas. 
I,  H.  L. 

1°)  Brandao  v.  Bamett,  supra;  Oolvin  v.  Hartwell  (1837)  5  C.  &  E.  484,  H.  L.;  Burn  v. 
Brown  (1817)  2  Stark.  272. 

11)  Bock  V.  Gorrissen  (1861)  30  L.  J.  Ch.  39. 

12)  Baring  v.  Oorrie  (1818)  2  B.  &  A.   137. 
,.     18)  Snook  V.  Davidson  (1809)  2  Camp.  218. 

1*)  Jones  V.  Peppercorne  (1858)  Johns.  430. 

IS)  London  Chartered  Bank  v.  White  (1879)  4  App.  Cas.  413,  P.  C. 

18)  In  re  Humphreys  [1898]  1  Q.  B.  520,  C.  A. ;  Hollis  v.  Claridge  (1813)  4  Taunt.  807;  London 
and  County  Bank  v.  Ratcliffe  (1881)  6  App.  Cas.  722,  H.  L. 

17)  Jones  V.  Peppercorne  (1858)  Johns.  430;  Misa  v.  Gurrie  (1876)  1  App.  Cas.  554,  H.  L. ; 
Brandao  v.  Bamett,  supra. 
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no  lien,  even  on  money  or  negotiable  instruments,  as  against  the  person  of  whose 
rights  iDe  had  notice^). 

Lien  of  sub-agents.  If  a  sub-agent  is  employed  without  the  authority,  express 
or  implied,  of  the  principal,  he  has  no  Hen  as  against  the  principal  2).  If  he  is  em- 
ployed with  the  express  or  implied  authority  of  the  principal  he  has  the  same  right 
of  hen,  general  or  particular,  on  the  goods  and  chattels  of  the  principal,  in  respect 
of  claims  arising  in  the  course  of  the  sub-agency,  as  he  would  have  had  against 
the  agent  employing  him  if  such  agent  had  been  the  owner  of  the  goods  and  chattels, 
and  such  right  of  hen  is  not  hable  to  be  defeated  by  any  settlement  between  the 
principal  and  agent  to  which  the  sub-agent  is  not  a  party 3).  He  also  has  the  same 
right  of  general  lien  on  the  goods  and  chattels  of  the  principal,  whether  arising  in 
the  course  of  the  sub-agency  or  not,  as  he  would  have  had  against  the  agent  employ- 
ing him  if  such  agent  had  been  the  owner  of  the  goods  and  chattels ;  provided  that, 
as  against  the  principal,  such  right  of  Hen  is  only  available  to  the  extent  of  the  Hen, 
if  any,  to  which  the  agent  would  have  been  entitled  if  the  goods  and  chattels  had 
been  in  his  possession*),  except  where  at  the  time  when  the  Hen  attaches  the  sub- 
agent  beHeves  on  reasonable  grounds  that  the  agent  employing  him  is  the  owner 
of  the  goods  and  chattels  and  is  acting  in  the  matter  of  the  sub-agency  on  his  own 
behalf^).  In  the  latter  case  the  Hen  of  the  sub-agent  is  as  extensive  in  aU  respects 
as  it  would  have  been  if  the  agent  had  been  the  owner  of  the  goods  and  chattels  s). 

How  lien  extinguished.  The  Hen  of  an  agent  is  extinguished  by  his  entering 
into  any  agreement,  or  acting  in  any  capacity,  which  is  inconsistent  or  incompatible 
with  the  continuance  of  the  Hen 8).  It  may  also  be  extinguished  by  waiver,  express 
or  impUed.  A  waiver  is  impHed  whenever  the  conduct  of  the  agent  is  such  as  to 
indicate  an  intention  to  abandon  the  Hen,  or  is  inconsistent  with  the  continuance 
thereof),  as,  for  instance,  where  he  takes  other  security  for  the  claim  secured  by 
the  Hen,  if  the  nature  of  the  security  or  circumstances  under  which  it  is  taken  are 
inconsistant  with  the  continuance  of  the  Hen  or  indicate  an  intention  to  abandon 
it^).  An  agent's  Hen  is  extinguished  if  he  voluntarily  parts  with  the  possession  of  the 
goods  or  chattels  subject  thereto^),  unless  he  is  induced  to  part  with  the  possession 
by  fraudio),  or  the  circumstances  under  which  he  does  so  are  consistent  with  the 
continuance  of  the  Hen,  and  are  such  as  to  clearly  show  an  intention  to  retain  the  Hen, 
as  if  he  gives  up  the  goods  or  chattels  to  the  principal  in  order  that  he  may  sell  them 
and  account  for  the  proceeds  to  the  agent  ^^).  The  Hen  is  not  affected  where  possession 
is  obtained  from  the  agent  unlawfuUy  or  without  his  consent  12)_  jjor  is  it  affected  by 
the  circumstance  that  the  claim  secured  by  the  Hen  becomes  barred  by  the  Statute 
of  Limitations  13),  or  that  the  principal  becomes  bankrupt  or  insolvent^*),  or  sells  or 
otherwise  deals  with  the  goods  or  chattels  subject  to  the  Hen^^),  after  it  has  attached. 

X.  Relations  between  Principal  and  Third  Persons. 

I.  What  acts  of  Agents  bind  their  Principals. 

Acts  within  scope  of  actual  authority.  Where  an  act  done  by  an  agent  professedly 
on  his  principal's  behalf  is  within  the  scope  of  his  actual  authority,  it  is  immaterial 
with  what  motive  the  agent  does  the  act,  and  the  principal  is  bound  by  it  even  though 

1)  CutKbertv.  Bobarts  [1909]  2  Ch.  226,  C.  A. ;  Solomons  v.  Bank  of  England  (1810)  13  East,  135. 

2)  SoUy  V.  Bathbone  (1814)  2  M.  &  S.  298. 

3)  Fieherv.  Smith (1878)  4  App.  Cas.  1,  H. L. ;  MUdredv.  Maspons  {1683)  8  App.  Cas.  874, H.  L. 
*)  In  re  Johnson  (1881)  8  Q.  B.  D.  262,  C.  A.;  In  re  Jones  [1905]  2  Ch.  219,  C.  A.;  Mildred 

V.  Maspona,  sv/pra. 

5)  Marm  v.  Forrester  (1814)  4  Camp.  60;  Taylor  w.  Kymer  (1832)  3  B.  &  Ad.  320;  Montagu 
V.  Forwood  [1893]  2   Q.  B.  350,  C.  A. 

6)  FoHh  V.  Simpson  (1849)  13   Q.  B.  680;  How  v.  Kirchner  (1856)  11  Moo.  P.  C.  4. 
')  Jacobs  V.  Latour  (1828)  5  Bing  130;   Weeks  v.  Goode  (1859)  6  C.  B.  N.  S.  367. 

8)  Gowell  V.  Simpson  (1809)  16  Ves.  275;  Tamvaco  v.  Simpson  (1866)  L.R.  1  C.P.  363;  In 
re  Morris  [1908]  1  K.  B.  473,  C.  A. 

9)  Sweet  V.  Pym  (1800)  1  East,  4. 

10)  Wallace  v.   Woodgate  (1824)  R.  &  M.   193. 

11)  North  Western  Bank  v.  Poynter  [1895]  A.  C.  56,  H.  L. 

12)  Dicas  V.  StockUy  (1836)  7  C.  &  P.  587;  In  re  Garter  (1886)  55  L.J.  Ch.  230. 
IS)  Ourwen  v.  Milhurn  (1889)  42  Ch.  D.  424,  C.  A. 

1*)  Ex  parte  Beall  (1883)  24  Ch.  D.  408,  C.  A.:  Bobson  v.  Kemp  (1802)  4  Eap.  233. 
15)  Qodin  V.  London  Assurance  Go.  (1758)  1  W.  Bl.  103;  West  of  England  Bank  v.  Batchelor 
(1882)  51  L.  J.  Ch.  199. 
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it  may  be  done  fraudulently  in  furtherance  of  the  agent's  own  interests,  and  in 
abuse  of  his  authority,  provided  that  the  person  deabng  vsdth  the  agent  acts  in  good 
faith  and  without  notice  of  the  fraud i). 

Acts  within  scope  of  ostensible  authprity.  Every  act  done  by  an  agent  in  the  course 
of  his  employment  on  behalf  of  the  principal,  and  within  the  scope  of  his  ostensible 
authority,  binds  the  principal,  unless  the  agent  is  in  fact  unauthorised  to  do  the 
particular  act,  and  the  person  dealing  with  him  has  notice  that  in  doing  such  act 
he  is  exceeding  his  actual  authority  2).  The  reported  cases  illustrating  this  rule, 
which  apphes  to  undisclosed  principals  3),  are  very  numerous.  In  the  first  place  it 
is  well  established  that  no  special  instructions  given  by  the  principal  affect  the  vali- 
dity of  acts  within  the  scope  of  the  agent's  ostensible  authority,  with  respect  to  third 
persons  who  have  no  notice  of  such  instructions*).  —  If  an  agent  is  entrusted  with 
a  form  of  promissory  note  or  acceptance  in  blank  signed  by  the  principal,  with 
authority  on  certain  conditions  to  fiU  it  up  and  convert  it  into  a  promissory  note 
or  bill  of  exchange  for  a  certain  amount,  and  he  fills  it  up  for  a  larger  amount  and 
in  breach  of  the  conditions,  the  principal  is  Mable  on  the  instrument  to  a  person 
to  whom  it  is  negotiated,  if  he  takes  it  for  value  and  in  good  faith s).  —  Where  an 
agent  was  employed  as  manager  of  a  business  which  he  carried  on  in  his  own  name, 
and  it  was  incidental  to  the  ordinary  course  of  such  a  business  to  draw  and  accept 
bills  of  exchange,  it  was  held  that  the  principal  was  liable  on  a  bill  accepted  in  the 
name  in  which  the  business  was  carried  on  (i.  e.  the  agent's  own  name),  although 
it  had  been  expressly  agreed  between  the  principal  and  agent  that  the  agent  should 
not  accept  biUs  on  the  principal's  behalf  6).  —  An  agent  having  authority,  ia  case 
of  emergency,  to  borrow  money  on  exceptional  terms  outside  the  ordinary  course 
of  business,  it  was  held  that  the  principal  was  hable  to  a  third  person  who  in  good 
faith  lent  money  to  the  agent  on  such  exceptional  terms,  although  ia  the  particular 
case  the  emergency  had  not  arisen'').  —  If  a  shipmaster  signs  a  biU  of  lading  con- 
taining a  statement  that  the  freight  has  been  paid,  the  shipowners  wiU  be  estopped 
from  claiming  the  freight  from  an  indorsee  for  value  of  the  bill  of  lading  8).  — Where 
the  directors  of  a  company  borrow  money  or  do  any  other  act  within  the  scope  of 
their  powers,  the  company  is  bound,  although  the  money  may  have  been  borrowed 
for  purposes  which  are  ultra  vires,  or  the  formalities  or  conditions  required  by  the 
regulations  of  the  company  may  not  have  been  comphed  with,  if  the  persons  dealing 
with  the  directors  act  in  good  faith  and  without  notice  of  the  improper  nature  of 
the  transaction  or  of  the  irregularity,  as  the  case  may  be  8). 

Acts  beyond  scope  of  ostensible  authority  or  not  done  in  course  of  employment. 
A  principal  is  not,  generally  speaking,  bound  by  any  act  of  his  agent  which  is  not 
done  in  the  course  of  the  agent's  emplojonent  on  his  behaKi") ;  nor  by  any  act  beyond 
the  scope  of  the  agent's  ostensible  authority,  unless  he  in  fact  authorised  him  to  do 
the  particular  act^^).  —  Where  the  manager  and  director  of  the  business  of  a  com- 
pany in  South  America  gave  a  promissory  note  in  the  name  of  the  company,  it 
was  held  that  the  company  was  not  Uable  on  the  note,  it  not  being  shown  that  it 
was  necessary,  or  in  the  ordinary  course  of  the  business  of  such  a  company,  when 
carried  on  in  the  usual  way,  to  give  promissory  notes  i2)_  —  ^^^  insurance  company 

1)  Hanibro  v.  Bumand  [1904]  2  K.  B.  10,  C.  A. 

2)  HeywoHh  v.  Knight  (1864)  17  C.B.N.  S.  298;  Waller  v.  Draheford  (1853)  1  E.  &  B.  749. 

3)  Watteau  v.  Fenwick  [1893]  1  Q.B.  346;  Kinahan  v.  Parry  [1910]  2  K.B.  389. 

*)  Beaufort  v.  Neeld  (1845)  12  C.  &  F.  248,  H.  L.;  Davy  v.  Waller  (1899)  81  L.  T.  107; 
National  Bolivian  Navigation  Oo.  v.  WiUon  (1880)  5  App.  Cas.  176,  209,  H.  L.;  Trickett  v.  Tom- 
Unaon  (1863)  13  C.  B.  N.  S.  663. 

6)  Lloyd's  Bank  v.  Cooke  [1907]  1  K.  B.  794,  C.A.;  Montague  v.  Perkins  (1853)  22  L.J. 
C.  P.  187.    Compare  Stmth  v.  Prosser  [1907]  2  K.  B.  735,  C.  A. 

8)  Edmwnds  v.  Bushell  (1865)  L.  B.  1   Q.  B.  97. 

')  Montaignae  v.  Shitla  (1890)  15  App.  Cas.  357. 

8)  Howard  v.  Tucker  (1831)  1  B.  &  Ad.  712;  Oompania  Naviera  Vasconzada  v.  Ofmrchill 
[1906]  1  K.  B.  237. 

»)  In  re  Payne  [1904]  2  Ch.  608,  C.A.;  Boyal  British  Bank  v.  Turquand  (1856)  6  B.  & 
B.  327;  Montreal,  <fcc.  Co.  v.  Robert  [1906]  A.C.  196,  P.C.;  Olouoester  Bank  v.  Budry  Colliery 
Go.  [1895]  1  Ch.  629,  C.  A. 

10)  McGowan  v.  Dyer  (1873)  L.B.  8  Q.  B.  141;  Whiteohurch  v.  Cavanagh  [1902]  A.C.  117, 
H.  L.;  Ruben  v.  Great  Fingall  Consolidated  [1906]  A.  C.  439,  H.  L. 

11)  Kendal  v.  Wood  (1870)  L.  R.  6  Ex.  243;  Brettel  v.  WilUams  (1849)  4  Ex.  623. 

12)  In  re  Cunningham  (1887)  36  Ch.  D.  532. 
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is  not  bound  by  the  acceptance  of  a  premium  by  its  local  agent  after  the  expiration 
of  the  time  for  payment  of  the  premium  i),  nor  by  a  contract  made  by  him  to  grant 
a  policy  unless  it  can  be  shown  that  he  was  in  fact  authorised  to  make  the  contract  2). 
If  an  insurance  broker,  without  express  authority,  agrees  to  cancel  a  policy  effected 
by  him,  the  principal  is  not  bound  by  the  cancellation  s).  —  A  company  is  not  bound 
by  unauthorised  representations  of  its  secretary,  it  not  being  part  of  the  ordinary 
duties  of  a  secretary  to  make  any  representations  on  the  company's  behalf*). 

Dealings  with  money  and  negotiable  instruments.  Where  an  agent,  in  considera- 
tion of  an  antecedent  debt  or  liabiMty,  or  for  any  other  valuable  consideration,  pays 
or  negotiates  money  or  negotiable  instruments  in  his  possession  to  a  person  who 
receives  the  same  in  good  faith  and  without  notice  of  any  want  of  authority,  the 
payment  or  negotiation  is  as  vaUd  as  if  it  had  been  expressly  authorised  by  the  owner 
thereof^).  This  is  not  a  principle  of  the  law  of  agency,  but  merely  an  appHcation 
of  the  rule  that  any  person  taking  money  or  negotiable  instruments  in  good  faith 
and  for  value,  acquires  a  good  title,  notwithstanding  any  defect  in  the  title  of  the 
person  from  whom  he  takes  them  6). 

Dispositions  within  the  Factors  Act.  The  object  of  the  Factors  Act  7),  which  is 
printed  in  the  Appendix,  is  to  protect  third  persons  dealing  in  good  faith  with  mer- 
cantile agents  8)  in  possession  of  goods  or  documents  of  title  8)  to  goods  with  the  con- 
sent of  the  owner,  although  they  may  make  dispositions  thereof  in  excess  of  their 
authority.  In  effect  it  provides  that  any  sale,  pledge  8)  or  other  disposition  of  the 
goods  for  valuable  consideration  made  by  such  an  agent  when  acting  in  the  ordinary 
course  of  business  of  a  mercantile  agent,  shall  be  as  valid  as  if  it  were  expressly 
authorised,  provided  the  person  taking  under  the  disposition  acts  ia  good  faith, 
and  has  no  notice  of  the  want  of  authority i").  It  is  not  necessary  that  the  pledge 
or  other  disposition  shoiild  be  in  the  ordinary  course  of  business  of  the  particular 
agent,  and  evidence  of  a  custom  of  a  particular  trade  excluding  authority  to  pledge 
goods  entrusted  to  an  agent  in  that  trade  is  not  admissible  for  the  purpose  of  hmiting 
the  protection  given  by  the  Act^).  A  pledge  to  a  pawnbroker  or  money-lender  is  not 
necessarily  outside  the  ordinary  course  of  business  because  a  high  rate  of  interest 
is  charged  12) ;  the  rate  of  interest  is  only  material  as  evidence  that  the  pledgee  did 
not  act  in  good  faith,  or  that  he  had  notice  of  the  pledge  being  unauthorised^^).  It 
is  not,  however,  in  the  ordinary  course  of  business  for  an  agent  to  ask  a  friend  to 
pawn  goods  entrusted  to  himi*).  A  person  is  not  deemed  to  act  in  good  faith  and 
without  notice  if  the  circumstances  of  the  particular  case  are  such  as  would  lead 
a  reasonable  business  man  to  beHeve  that  the  agent  is  exceeding  his  authority  or 
acting  in  bad  faith^^);  and  in  the  case  of  a  disposition  to  two  or  more  persons  who 
are  acting  in  the  transaction  as  partners,  want  of  good  faith  on  the  part  of  any  of 
them  will  deprive  them  aU  of  the  protection  of  the  Act^®).  The  Act  does  not  authorise 
an  agent,  as  between  himself  and  the  principal,  to  exceed  or  depart  from  his  authority, 
or  exempt  him  from  any  civil  or  criminal  liabihty  for  so  doing  i''). 

No  unauthorised  act  binding  with  respect  to  persons  with  notice.  No  act  done  by 
an  agent  in  excess  of  his  actual  authority  is  binding  on  the  principal  with  respect 

1)  Acey  V.  Ferme  (1840)  7  M.  &  W.  151. 

2)  Linford  v.  Provincial  Insurance  Co.  (1864)  34  Beav.  291. 
8)  Xenos  V.   Wickham  (1866)  L.  R.  2  H.  L.  296. 

*)  Barnett  v.  South  London  Tram.  Co.  (1887)  18  Q.  B.  D.  815,  C.  A.;  New  Brunswick  Bail. 
Co.  V.  Gonybeare  (1862)  9  H.  L.  C.  711. 

8)  Goodwin  v.  Bobarts  (1876)  1  App.  Cas.  476,  H.  L. ;  London  Joint  Stock  Bank  v.  Swrmnona 
[1892]  A.  C.  201,  H.  L.;  Marten  v.  Bocke  (1885)  53  L.T.  946. 

*)  See  title  "Bills  of  Exchange  &c."  infra. 

7)  62  &  53  Vict.  c.  45. 

8)  For  definitions  of  'mercantile  agent',  'document  of  title',  &c.,  see  sec.  1. 

*)  As  to  pledges  for  antecedent  debts  or  liabUitiis,  or  for  a  consideration  other  than  money, 
see  sections  4  and  6. 

1")  See  also  section  7  as  to  the  lien  of  a  consignee  for  advances  to  the  ostensible  owner  of  goods. 

11)  Oppenheimer  v.  Attenhorough  [1908]  1  K.  B.  221,  C.A. 

12)  Weiner  v.  Harris  [1910]  1  K.  B.  285,  C.A. 

i»)  Janesich  v.  Attenhorough  (1910)   102  L.  T.  605. 
1*)  De  Qorter  v.  Attenhorough  (1905)  21  T.  L.  R.   19. 

1*)  Oobind  Chunder  Sein  v.  Byan  (1861)  9  Moo.  Ind.  App.  140;  Navalshaw  v.  Brownrigg 
(1852)  2  D.  M.  <fc  G.  441. 

i«)  Oppenheimer  v.  Frazer  [1907]  2  K.  B.  50,  C.  A. 
")  Section  12  (1). 
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to  persons  having  notice  that  in  doing  the  act  the  agent  is  exceeding  his  authority  i). 
Thus,  if  a  broker  pledges  goods  on  which  he  has  a  hen  for  advances,  to  a  person  who 
knows  that  in  pledging  them  he  is  exceeding  his  authority,  the  pledgee  acquires  no 
title  as  against  the  principal,  even  to  the  extent  of  the  broker's  hen  2).  Where  an 
agent,  purporting  to  act  imder  a  power  of  attorney,  which  he  represented  gave  him 
fuU  power  to  borrow,  contracted  a  loan  and  produced  the  power  to  the  lender,  it 
was  held  that  the  lender  must  be  taken  to  have  notice  of  the  terms  of  the  power, 
which  did  not  authorise  the  loan,  although  he  did  not  read  it  and  relied  on  the  agent's 
representation,  and  that  the  principal  was  not  bound  by  the  loan  3).  The  rule  appUes 
to  dealings  with  money  and  negotiable  iostruments*). 

A  signature  'per  procuration'  on  a  bill  of  exchange,  promissory  note,  or  cheque 
operates  as  notice  that  the  agent  has  but  a  hmited  authority  to  sign,  and  the  prin- 
cipal is  only  bound  by  the  signature  if  it  is  in  fact  authorised^);  and  where  the  re- 
gulations of  a  company  are  registered,  persons  dealing  with  the  directors  and  other 
agents  of  the  company  are  deemed  to  have  notice  of  the  extent  of  their  authority 
according  to  such  regulations^). 

Holding  out.  Where  any  person,  by  words  or  conduct,  represents  or  permits 
it  to  be  represented  that  another  person  has  authority  to  act  on  his  behalf,  he  is 
bound  by  the  acts  of  such  other  person  with  respect  to  any  one  dealing  with  him 
as  an  agent  on  the  faith  of  any  such  representation,  to  the  same  extent  as  if  such 
other  person  h^d  the  authority  which  he  was  so  represented  to  have'').  —  If  an  owner 
of  goods  permits  a  person,  whose  ordinary  business  is  to  sell  that  class  of  goods, 
to  have  possession  of  the  goods  or  documents  of  title  thereto,  the  owner  will  be  bound 
by  an  unauthorised  sale  by  him  to  a  purchaser  in  good  faith,  independently  of  the 
Factors  Act 8).  —  The  owners  of  a  chartered  ship  are  hable  on  a  bill  of  lading  signed 
the  master  appointed  by  them,  although  the  charter-party  may  provide  that  the 
master  shall  sign  bills  of  lading  as  agent  of  the  charterers  only,  if  the  shipper  has 
no  notice  of  the  charter-party^).  —  A  company  is  bound  by  the  acts  of  persons  acting 
as  directors,  though  they  may  not  have  been  properly  appointed,  with  respect  to 
persons  dealing  with  them  in  the  beUef  that  they  are  duly  authorised^") ;  go,  if  the 
directors  hold  out  a  person  as  an  agent  of  the  company,  though  he  may  not  have 
been  duly  appointed  ii). 

2.  Rights  and  liabilities  of  the  Principal  on  Contracts  made  by  Agent. 

Contract  by  public  agent.  The  Crown  may  sue,  or  may  be  sued  by  petition  of 
right,'  on  any  contract  duly  made  on  its  behaK  by  a  pubhc  agent i^). 

Principal  may  sue  or  be  sued  in  own  name.  Except  in  the  case  of  foreign  prin- 
cipals, deeds,  biUs  of  exchange,  promissory  notes  and  cheques,  every  principal,  whether 
disclosed  or  undisclosed,  may  sue  or  be  sued  in  his  own  name  on  any  contract  duly 
made  on  his  behalf  i*),  and  in  respect  of  any  money  paid  or  received  by  his  agent 
on  his  behalf  1*).  The  right  and  liability  of  the  principal  to  sue  and  be  sued 
are  not  affected  by  the  circumstance  that  the  contract  is  made  by  the  agent  in  his 
own  name^s);  or  that  it  is  to  be  partly  performed  by  the  agent,  and  from  its  terms 

1)  Forman  v.  The  Liddesdale  [1900]  A.  C.  190,  P.O.;  Buseo-Chinese  Bank  v.  Li  Tan  Sam 
[1910]  A.  C.  174,  P.  C. 

2)  M'  Combie  v.  Davies  (1805)  7  East,  5. 

3)  Jacobs  V.  Morris  [1902]  1  Ch.  816,  C.  A. 

*)  Litt  V.  MarUndale  (1856)  18  C.  B.  314;  Evaris  v.  Kymer  (1830)  1  B.  &  Ad.  528;  Truettell 
V.   Barandon  (1817)  1  Moo.  643. 

6)  45  &  46  Vict.  e.  61,  s.  25;  Beid  v.  Bigby  [1894]  2  Q.  B.  40.  Compare  Bryant  v.  Quebeo 
Bank  [1893]  A.  C.  179,  P.  C. 

6)  Balfour  v.  Ern^t  (1859)  5  C.  B.  N.  S.  601. 

')  Brazier  v.  Camp  (1894)  63  L.  J.  Q.  B.  257,  C.  A.  Littk  v.  Spreadbury  [1910]  2  K.  B. 
658;  In  re  Bentley  (1893)  69  L.  T.  204,  C.  A.;  Fry  v.  SmeUie  [1912]  3  K.  B.  282,  C.  A. 

8)  Pickering  v.  Busk  (1812)  15  East,  38;  Henderson  v.  Williams  [1895]  1  Q.  B.  521,  C.A. 

«)  Manchester  Trust  v.  Furness  [1895]  2   Q.  B.  539,  C.A. 

10)  Mahony  v.  East  Holyford  Mining  Co.  (1875)  L.R.  7  H.  L.  869. 

11)  Wilson  V.  West  Hartlepool  Harbour  Co.  (1854)  34  Beav.   187. 

12)  Thomas  v.   Beg.  (1874)  L.  R.   10  Q.B.  31. 

15)  Browning  v.  ProvincipX  Insurance  Co.  (1873)  L.R.  5  P.C.  263;  Skinner  v.  Stocks  (1821) 
4  B.  &  A.  437. 

1*)  Coulthurst  V.  Sweet  (1866)  L.  R.  1  C.P.  649;  Annesleyv.  Muggridye  (1816)  1  Madd.  596; 
Evans  v.  Collins  (1844)  5  Q.B.  804. 

16)  Sadler  v.  Leigh  (1815)  4  Camp.   195. 
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the  consideration  appears  to  move  from  the  agent  aldne^);  nor  by  the  circumstance 
that  the  agent  was  acting  under  a  del  credere  commission  2) ;  but  the  right  of  the  prin- 
cipal to  sue,  and  his  habihty  to  be  sued,  may  be  excluded  by  the  express  terms  of 
the  contract^).  Where  an  agent  enters  into  a  contract,  whether  verbally  or  in  writing, 
in  his  own  name,  parol  evidence  is  admissible  to  show  who  is  the  real  principal,  in 
order  to  charge  him  or  entitle  him  to  sue  on  the  contract*),  provided  that  such  evi- 
dence is  not  inconsistent  with  the  express  terms  of  a  written  contract  s).  * 

Foreign  principals.  A  foreign  principal  cannot  sue  or  be  sued  on  any  contract 
made  by  a  home  agent,  unless  the  agent  had  authority  to  estabhsh  privity  of  con- 
tract between  the  principal  and  the  other  contracting  party,  and  it  clearly  appears 
from  the  terms  of  the  contract,  or  from  the  surroun(S]^  circumstances,  that  it  was 
the  intention  of  the  agent  and  of  the  other  contracting  party  to  establish  such  privity 
of  contract;  and  in  the  absence  of  evidence  to  the  contrary,  it  is  presumed  that  a 
home  agent  has  not  authority  to  establish  privity  of  contract  between  his  foreign 
principal  and  third  persons^). 

Deeds.  A  principal  cannot  sue  or  be  sued  on  any  deed  (i.  e.  instrument  under 
seal),  even  if  it  expressed  to  be  executed  on  his  behalf,  unless  he  is  described  as  a 
party  thereto  and  it  is  executed  in  his  name').  It  is  doubtful  whether  this  rule  is 
affected  by  the  provisions  of  s.  46  of  the  Conveyancing  and  Law  of  Propertyj^Act, 
18818),  which  wiU  be  found  in  the  Appendix. 

Bills,  notes  and  cheques.  The  only  persons  Uable  on  a  biU  of  exchange,  promissory 
note  or  cheque,  are  those  whose  signatures  appear  thereon,  and  in  determimng 
whether  a  signature  is  that  of  the  principal  or  that  of  the  agent  by  whose  hand  it 
is  written,  the  construction  most  favorable  to  the  vahdity  of  the  instrument  is  adop- 
ted s)  ;  and  no  person  can  be  Uable  as  acceptor  of  a  bill  of  exchange  except  the  person 
on  whom  it  is  drawn,  unless  it  be  accepted  for  honour  i").  Hence,  where  a  bill  of  ex- 
change is  drawn  on  the  principal,  he  is  deemed  to  be  the  acceptor,  whether  the 
acceptance  is  in  his  name  or  in  that  of  the  agent  i^) ;  where  it  is  drawn  on  the  agent, 
the  principal  is  not  Uable  as  acceptor,  even  if  it  is  accepted  in  his  name  and  with  his 
authority  12) ;  and  where  a  signature  is  placed  on  a  bill  of  exchange,  promissory  note  or 
cheque,  otherwise  than  as  that  of  the  acceptor  of  a  bill  of  exchange,  the  principal  is 
only  Uable  if  his  name  is  signed  or  the  signature  is  expressed  to  be  made  on  his  behalf  ^  ^ ) . 

Brokers'  bought  and  sold  notes.  Where  a  broker  contracts  on  behalf  of  both 
buyer  and  seller,  an  entry  of  the  transaction  in  his  book,  signed  by  him,  operates 
as  a  memorandum  of  the  contract  signed  by  both  parties^*),  and  a  mistake  in  the 
bought  and  sold  notes  does  not  affect  the  validity  of  such  a  contract i^).  When  there 
is  no  such  signed  entry,  signed  bought  and  sold  notes  form  a  binding  contract  in 
writing  if  they  substantiaUy  agree i^),  but  not  if  there  is  a  material  variance  between 
them  16).  If  the  broker  acts  on  behaK  of  only  one  of  the  parties,  and  sends  a  note 
of  the  contract  to  the  other  party,  that  note  forms  the  contract,  and  its  vaUdity 
is  not  affected  by  a  variance  in  a  note  sent  by  him  to  his  own  principal^'). 

1)  Phelps  V.   Prothero  (1855)  16  C.  B.  370. 

2)  Hornby  v.  Lacy  (1817)  6  M.  &  S.   166. 

*)  United  Kingdom,  dkc.  Association  v.  Nevill  (1889)  19  Q.  B.  D.  110,  C.A.  Compare  Great 
Britain,  die.  Assn.  v.  WylUe  (1889)  22  Q.B.D.  710,  C.  A.;  British  Marine,  dkc.  Assn.  v.  Jenkins 
[19001  1   Q-  B.  299. 

*)  Bateman  v.  Phillips  (1812)  15  East,  272;  Calder  v.  Dobell  (1871)  L.  R.  6  C.  P.  486. 

5)  Humble  v.  Hunter  (1848)  12  Q.B.  310;  Formhy  v.  Formby  (1910)  102  L.  T.  116,  C.A. 

6)  Malcolm  v.  Hoyle  (1893)  63  L.  J.  Q.  B.  1,  C.  A.;  Hutton  v.  Bulloch  (1874)  L.  R.  9  Q.  B. 
572;  Die  Elhinger  v.  Glaye  (1873)  L.  R.  8   Q.  B.  313. 

7)  Chesterfield  OolUery  Go.  v.  Hawkins  (1865)  3  H.  &  C.  677;  Schack  v.  Anthony  (1813)  1 
M.  &  S.  573;  Southampton  v.   Broim  (1827)  6  B.  &  C.  718. 

8)  44  &  45  Vict.  c.  41. 

«)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61)  ss.  23,  26  (2).    Printed  in  Appendix. 
10)  Polhill  V.  Walter  (1832)  3  B.  &  Ad.  114;  Davis  v.  Clarke  (1844)  6  Q.  B.  16. 
")  Lindus  v.  Bradwell  (1848)  5  C.  B.  583;  Okell  v.  Charles  (1876)  34  L.  T.  822,  C.  A. 
1*)  Polhill  V.   Walter,  supra. 

15)  Furze  v.  Sharwood  (1841)  2  Q.  B.  388;  Aggs  v.  Nicholson  (1856)  1  H.  &  N.  165. 
1*)   Thompson  v.  Gardiner  (1876)  1  C.  P.  D.  777. 

16)  Sivewright  v.  Archibald  (1851)  20  L.  J.  Q.  B.  529;  Kempson  v.  Boyle  (1865)  3  H.  &C.  763; 
Townend  v.  Drakeford  (1843)  1  C.  &  K.  20. 

18)  Grant  v.  Fletcher  (1826)  5  B.  &  C.  436;  Oregson  v.  Ruck  (1843)  4  Q.  B.  737;   Cowie  v. 
Remfry  (1846)  5  Moo.  P.  C.  232. 

1')  Mc  Caul  V.  Strauss  (1883)  1  C.  &  E.  106. 
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Effect  of  particular  rules  and  usages.  Where  an  agent  contracts  in  a  particular 
market,  the  contract  is  deemed  to  be  made  subject  to  the  rules  and  usages  of  that 
market  1),  except  so  far  as  they  are  inconsistent  with  the  express  terms  of  the  con- 
tract 2);  provided  that  the  principal  is  not  bound  by  any  unreasonable  rule  or  usage 
unless  he  had  notice  of  and  agreed  to  be  bound  by  it,  at  the  time  when  he  authorised 
the  agent  to  make  the  contract^);  provided  also  that  the  right  of  the  principal, 
whether  disclosed  or  undisclosed,  to  sue  in  his  own  name,  and  his  liability  to  be  sued, 
on  a  contract  made  on  his  behalf,  are  not  affected  by  the  circumstance  that  it  was 
made  in  a  market  by  the  rules  or  usages  of  which  the  agent  is  personally  liable  on 
the  contract,  and  it  is  there  regarded  as  the  contract  of  the  agent  alone,  whether 
such  rules  or  usages  were  known  to  the  principal  at  the  time  when  he  authorised 
the  agent  to  make  the  contract  or  not*). 

Effect  of  suing  or  giving  credit  to  agent.  Where  an  agent  contracts  in  such  terms 
as  to  be  personally  Uable,  and  a  judgment  is  obtained  against  him  on  the  contract, 
the  judgment,  although  unsatisfied,  is,  so  long  as  it  subsists,  a  bar  to  any  proceedings 
against  the  principal  on  the  contract^). 

Where  an  agent  enters  into  a  contract  in  such  terms  that  he  is  personally  Uable 
thereon,  the  other  contracting  party  may  sue  either  him  or  the  principal,  but  cannot 
sue  both,  and  if,  with  a  full  knowledge  who  is  the  real  principal,  he  elects  to  give 
exclusive  credit  to  the  agent,  he  is  irrevocably  boimd  by  the  election,  and  cannot 
afterwards  turn  round  and  sue  the  principal  on  the  contract®).  Suing  the  agent 
to  judgment  is  conclusive  evidence  of  such  an  election'');  but  such  acts  as  calling 
on  him  to  pay,  and  threatening  legal  proceedings  s),  or  taking  and  renewing  his 
acceptances  for  the  amount  due^),  or  proving  for  the  amoimt  against  his  estate 
in  bankruptcy  10),  although  they  are  strong  evidence  of  such  an  election  in  point  of 
fact,  are  not  conclusive  as  a  matter  of  law. 

Except  where  a  judgment  has  been  obtained  against  the  agent,  or  it  is  found 
as  a  fact  that  there  has  been  an  election  to  give  exclusive  credit  to  him,  the  liability 
of  the  principal  is  not  affected  by  the  circumstances  that  the  agent  is  personally 
liable,  and  that  he  was  treated  as  the  party  liable  by  the  other  contracting  party ^i). 

Effect  of  settlement  between  principal  and  agent.  Where  an  agent  buys  goods 
in  his  own  name  from  a  person  who  beheves  him  to  be  buying  on  his  own  account,  and 
while  the  seller  continues  to  give  exclusive  credit  to  the  agent,  believing  him  to  be 
the  principal  and  not  knowing  of  any  other  person  in  the  transaction,  the  principal 
in  good  faith  pays  the  agent  for  the  goods,  the  principal  is  discharged  from  liability 
to  the  selleri2). 

Where  a  debt  or  obligation  is  contracted  by  means  of  an  agent,  and  the  priu'^ 
cipal  is  induced  by  the  conduct  of  the  creditor  reasonably  to  beheve  that  the  agent 
has  paid  the  debt  or  discharged  the  obhgation,  or  that  the  creditor  has  elected  to 
look  to  the  agent  alone  for  the  payment  or  discharge  thereof,  and  in  consequence 
of  such  beUef  pays  or  settles,  or  otherwise  deals  to  his  prejudice,  with  the  agent, 
the  creditor  will  be  estopped  from  denying,  as  between  himself  and  the  principal, 
that  the  debt  has  been  paid  or  the  obhgation  discharged,  or  that  he  has  elected 
to  give  exclusive  credit  to  the  agent  so  as  to  discharge  the  principalis);  but  mere 

1)  Stray  v.  Busaell  (1860)  29  L.  J.  Q.  B.  115;  Kirchnerv.  Venus  (1859)  12  Moo.  P.  C.  361; 
Griaael  v.  Bristowe  (1869)  L.  R.  4  C.  P.  36;  Bowring  v.  Shepherd  (1871)  L.R.  6  Q.B.  309. 

2)  Cruse  V.  Paine  (1869)  L.  R.  4  Ch.  441;  The  Alhamhra  (1881)  6  P.  D.  68,  C.  A.;  Hayton 
V.  Irwin  (1879)  5  C.  P.  D.   130,  C.  A. 

5)  Pearson  v.  Scott  (1878)  9  Ch.  D.   198;  Sweeting  v.   Pearce  (1859)  7  C.  B.N.  S.  449. 
*)  Currie  v.  Booth  (1902)  7  Com.  Cas.  77,  C.  A.;  Levitt  v.  Hamblet  [1901]  2  K.B.  43,  C.A.; 

Scott  V.  Godfrey  [1901]  2  K.  B.  726;  Beckhuson  v.  Harnblett  [1901]  2  K.  B.  73,  C.  A. 

6)  Priestley -v.  Fernie(,lS65)  SB..  &  C.  917;  Kendall  v.  Homiiiora  (1879)  4  App.  Cas.  504,  H.L. 
«)  Smethurst  v.  Mitchell  (1859)  1  E.  &  E.  623;  Addison  v.  Oandaseqid  (1812)  4  Taunt  574; 

Patersonv.  Oandasequi  (1812)  15  East,  62;  Morelv.  Westmoreland  [1904]  A.C.  11;  Frenchv.  Howie 
[1906]  2  K.  B.  674,  C.  A. 

')  Priestley  v.  Fernie,  supra;  French  v.  Howie,  supra. 

8)  Colder  v.  DobeU  (1871)  L.  R.  6  C.  P.  486;  Mortimer  v.  M'Callan  (1840)  6  M.  &  W.  58. 

9)  Robinson  v.  Read  (1829)  9  B.  &  C.  449;  The  Huntsman  [1894]  P.  214. 

10)  Curtis  V.  WilHatnson  (1874)  L.  R.  10  Q.B.  57;  Fell  v.  Parkin  (1882)  52  L.  J.  Q.  B.  99. 
")  Thomson  v.  Davenport  (1829)  9  B.  &  C.   78;   Waring  v.  Favenck  (1807)  1  Camp.  85. 

12)  Armstrong  v.  Stokes  (1872)  L.R.  7   Q.B.  598. 

13)  Smyth  V.  Anderson  (1849)  7  C.  B.  21;  Srmth  v.  Ferrand  (1827)  7  B.  &  C.  19;  Hopkins 
V.  Ware  (1869)  L.  R.  4  Ex.  268. 
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delay  by  the  creditor  in  eniorcing  his  claim,  or  in  makiag  application  to  the  principal 
for  the  payment  of  the  debt,  or  discharge  of  the  obhgation,  is  not  sufficient  in- 
ducement for  this  purpose,  unless  there  are  special  circumstances  rendering  the  delay 
misleading  ia  the  particular  case^). 

Except  as  above  mentioned,  the  principal,  whether  disclosed  or  undisclosed, 
is  not  discharged,  nor  is  the  right  of  recourse  against  him  affected,  by  the  circum- 
stance that  he  has  paid  or  settled  or  otherwise  dealt  to  his  prejudice  with  the 
agent  2). 

Fraud,  &e  of  agent  may  be  set  up  in  an  action  by  the  principal.  Where  a  prin- 
cipal sues  on  a  contract  negotiated  or  made  by  his  agent,  the  fraud  3),  misrepresen- 
tation*), non-disclosure^),  or  knowledge®)  of  either  the  principal  or  the  agent  may 
be  set  up  by  the  other  contracting  party  by  way  of  defence  in  the  same  manner, 
and  with  the  same  effect,  as  the  fraud,  misrepresentation,  non-disclosure  or  know- 
ledge of  the  principal  might  have  been  if  he  had  himself  negotiated  or  made  the 
contract. 

How  far  principal  bound  by  settlement  with,  or  set-off  against,  agent.  If  a  person, 
in  deahng  with  an  agent,  is  led  by  the  conduct  of  the  principal  to  believe,  and  does 
in  fact  beheve,  that  the  agent  with  whom  he  is  so  dealing  is  the  principal  in  the 
transaction,  he  is  discharged  from  hability  by  payment  to  or  settlement  with  the 
agent  in  any  manner  which  would  have  operated  as  a  discharge  if  the  agent  had 
been  the  principal),  and  is  entitled,  as  against  the  principal,  to  the  same  right  of 
set-off  in  respect  of  any  debt  due  from  the  agent  personally  as  he  would  have  been 
entitled  to  if  the  agent  had  been  the  principal^);  provided  that  he  had  not,  at  the 
time  when  the  payment  or  settlement  took  place,  or  the  set-off  accrued,  received 
notice  that  the  agent  was  not  in  fact  the  principal^).  And  if  a  principal  permits  his 
agent  to  have  the  possession  of  goods,  or  of  the  documents  of  title  to  goods,  he  is 
considered,  for  this  purpose,  by  his  conduct  to  hold  out  the  agent  as  the  owner 
of  the  goods  10).  Thus,  a  purchaser  from  a  factor  has  a  right,  in  an  action  by  the 
principal  for  the  price  of  the  goods,  to  set  off  a  debt  due  from  the  factor  personally, 
if  the  factor  sold  the  goods  in  his  own  name  and  the  purchaser  beUeved  that  he 
was  selling  his  own  goods,  and  had  no  notice  to  the  contrary  up  to  the  time  when 
the  debt  sought  to  be  set  off  was  incurred^).  But  the  purchaser  has  no  such  right 
of  set-off  if  he  knows  that  the  factor  is  selling  the  goods  as  an  agent,  even  if  he  does 
not  know  who  the  principal  is^^),  and  even  If  the  factor  is  selling  under  a  rfeZ  crcrfere 
commission^*).  To  entitle  the  purchaser  from  an  agent  to  a  right  of  set-off,  as  against 
the  principal,  of  a  debt  due  from  the  agent,  it  is  necessary  that  the  purchaser  should 
have  a  positive  bcHef,  induced  by  the  conduct  of  the  principal,  that  the  agent  is 
seUtag  his  own  goods  i*). 

Where  an  agent,  with  the  authority  of  the  principal,  contracts  in  his  own  name 
in  respect  of  goods  upon  which  he  has  a  Hen  as  agaiast  the  principal,  the  right  of  the 
principal  to  sue  on  the  contract,  during  the  time  the  claim  secured  by  the  hen  re- 
mains unsatisfied,  is  subservient  to  that  of  the  agent ;  and  a  payment  to  or  settle- 
ment with  the  agent  by  the  other  contracting  party  during  that  time  operates  as 
a  discharge,  notwithstanding  that  the  person  makmg  the  payment  or  settlement 


1)  Irvine  v.  WaUon  (1880)  5  Q.  B.  D.  102,  414,  C.  A.;  Davison  v.  Donaldeon  (1882)  9 
Q.  B.  D.  623,  C.  A. 

2)  HeaU  V.  Kenworthy  (1855)  10  Ex.  739;  Dent  v.  Dunn  (1812)  3  Camp.  296. 

3)  Ludgater  v.  Love  (1881)  44  L.  T.  694,  C.A. 

*)  Reese  River  Mining  Go.  v.  Smith  ( 1869)  L.  R.  4  H.  L.  64;  Refuge  Assurance  Go.  v.  Kettlewell 
[1909]  A.  C.  243,  H.  L.;  Mullens  v.  Miller  (1882)  22  Ch.  D.  194. 

6)  Blackburn  v.  Haslam  (1888)  21   Q.  B.  D.  144. 

6)  Mayhew  v.  Eames  (1825)  3  B.  &  C.  601;   Apthorp  v.   Neville  (1907)  23  T.  L.  R.  575. 

')  Ramazotti  v.  Bowring  (1859)  7  C.B.N.  S.  851;  Goates  v.  Lewes  (1808)  1  Camp.  444. 

8)  Montagu  v.  Forumod  [1893]  2  Q.  B.  350,  C.A. 

»)  Mildred  v.  Maspons  (1883)  8  App.  Cas.  874,  H.L.;  Kaltenbach  v.  Lewis  (1885)  10  App. 
Cas.  617,  H.  L. 

10)  In  re  Henley  (1876)  4  Ch.  D.  133,  C.  A. 

11)  Borriea  v.  Imperial  Ottoman  Bank  (1873)  L.R.  9  C.P.  38;  George  v.  Clagett  (1797)  7 
T  R.  359. 

12)  Fish  V.  Kempton  (1849)  7  C.  B.  689;  Cooper  v.  Strauss  (1898)  14  T.L.R.  233;  Semenza 
V.  Brinaley  (1865)  18  C.  B.  N.  S.  467. 

13)  Hornby  v.  Lacy  (1817)  6  M.  &  S.  166. 

1*)  Gooke  V.  Eshelby  (1889)  12  App.  Cas.  271,  H.  L. 
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may  have  had  notice  from  the  principal  or  his  trustee  in  bankruptcy  not  to  pay  or 
settle  with  the  agent;  and  such  payment  or  settlement  may,  to  the  extent  of  the 
claim  secured  by  the  hen  of  the  agent,  be  by  way  of  set-off  or  settlement  of  accounts 
between  the  agent  and  the  person  making  the  payment  or  settlement^). 

Except  in  the  cases  above-mentioned  a  principal  is  not  bound,  nor  is  his  right 
to  sue  on  a  contract  made  by  his  agent  affected,  by  a  payment  to  or  settlement 
with  the  agent,  unless  the  payment  or  settlement  was  made  in  the  ordinary  course 
of  business,  and  in  a  manner  actually  or  ostensibly  authorised  by  him  2). 

3.  Liability  of  Principal  for  Torts  of  Agent. 

Public  Agents.  There  is  no  remedy  against  the  Crown  or  Government,  by  pe- 
tition of  right  or  otherwise,  for  any  wrongful  act  or  omission  of  a  pubUc  agent^). 

Wrongs  in  ordinary  course  of  employment.  Where  loss  or  injury  is  caused  to 
any  third  person  by  any  wrongful  act  or  omission  of  an  agent  while  acting  on  be- 
half of  the  principal,  either  with  the  authority  of  the  principal*)  or  in  the  ordinary 
course  of  his  employment^),  the  principal  is  hable  for  the  wrongful  act  or  omission 
jointly  and  severally  with  the  agent;  but  a  judgment  obtained  against  the  agent, 
although  it  may  be  unsatisfied,  is  a  bar  to  an  action  against  the  principal  in  respect 
of  the  same  wrongful  act  or  omission 6).  A  corporation  or  incorporated  company 
is  hable  for  the  wrongs  of  its  agents  to  the  same  extent  as  an  individual  principal 
would  be^). 

Money  &c  received  or  misappropriated  by  agent.  Where  the  money  or  property 
of  a  third  person  is  received  by  an  agent  wblle  acting  within  the  scope  of  his  osten- 
sible authority,  or  is  received  by  the  principal,  and  is  misapplied  by  the  agent,  the 
principal  is  hable  to  make  good  the  loss^);  and  where,  by  any  wrongful  or  unautho- 
rised act  of  an  agent,  the  money  or  property  of  a  third  person  comes  to  the  hands 
of  the  principal,  or  is  apphed  for  his  benefit,  the  principal  is  hable  jointly  and  sever- 
ally with  the  agent  to  restore  the  amount  or  value  of  such  money  or  property^). 

Wrongs  outeide  course  of  employment.  A  principal  is  not  hable  for  any  Avrongful 
act  or  omission  of  his  agent  while  acting,  without  his  authority,  outside  the  ordin- 
ary course  of  his  employment^"),  or  while  acting  otherwise  than  on  the  principal's 
behalf"). 

Fraud,  intentional  and  malicious  wrongs.  A  principal  is  not  hable  in  excess  of 
the  amount  or  value  of  the  benefit  acquired  by  him^^),  for  any  fraud  or  other  inten- 
tional or  mahcious  wrong  committed  by  his  agent  when  acting  outside  the  scope  of  his 
authority  1*).  But  a  principal  is  hable  for  the  fraud  or  other  intentional  or  mahcious 
wrong  of  his  agent  committed  while  acting  in  the  ordinary  course  of  his  employment, 
although  he  did  not  authorise  it,  and  even  if  he  had  expressly  forbidden  it^*). 

1)  Warner  v.  M'  Kay  (1836)  1  M.  &  W.  591;  Hudson  v.  Granger  (1821)  6  B.  &  A.  27. 

2)  Kaye  v.  Brett  (1850)  5  Ex.  269;  Linck  v.  Jameson  (1886)  2  T.L.R.  206,  C.  A.;  Orossley 
V.  Magniac  [1893]  1  Ch.  594;  Hogarth  v.  Wherley  (1875)  L.  B.  10  C.  P.  630;  CaUeraUv.  Hindle 
(1876)  L.  R.  2  C.  P.  368. 

3)  Feather  v.  Eeg.  (1865)  6  B.  &  S.  257. 

*)  Schuster  v.  M'  Kellar  (1857)  7  E.  &  B.  704. 

6)  Bartonshill  Coal  Go.  v.  Reid  (1858)  3  Macq.  283,  306,  H.L.;  Betts  v.  De  Vitre  (1868) 
L.  R.  3  Ch.  429;  Tronson  v.  Dent  (1853)  8  Moo.  P.  C.  419;  The  Apollo  [1891]  A.C.  499,  H.  L. 

6)  Brinsmeadv.  Harrison  (1872)  L.R.  7  C.P.  547;  Wrightv.  L.  O.  0.  Co.  (1877)  2  Q.B.D.  271. 

7)  Giles  V.  Taff  Vale  Bail.  Co.  (1853)  2  E.  &  B.  822;  Banger  v.  G.  W.  Bail.  Co.  (1854)  5 
H.  L.  C.  72. 

8)  Swire  v.  Francis  (1877)  3  App.  Cas.  106;  Thompson  v.  BeU  (1854)  10  Ex.  10;  London 
Freehold  &c.  Co.  v.  Suffield  [1897]  2  Ch.  608,  0.  A. 

9)  Beid  V.  Bigby  [1894]  2  Q.B.  40;  Bannatyne  v.  Mclver  [1906]  1  K.B.  103;  Marsh  v. 
Keating  (1834)  1  Bing.  N.  C.   198,  H.  L. 

10)  Smith  V.  Keal  (1882)  9  Q.  B.  D.  340,  C.  A.;  Beard  v.  L.  G.  0.  Go.  [1900]  2  Q.  B.  530. 

11)  N.  E.  Bail.  Co.  v.  Beg.  (1889)  6  T.  L.  R.  15,  C.  A.;  Storey  v.  Ashton  (1869)  L.R.  4  Q.B. 
476;  Bayner  v.  Mitchell  (1877)  2  C.  P.  D.  357. 

12)  Western  Bank  of  Scotland  v.  Addie  (1867)  L.  R.   1  H.  L.  Sc.  145. 

18)  British  Mutual  Bank  v.  Chamwood  Forest  Bail.  Co.  (1887)  18  Q.  B.  D.  714,  C.  A. ;  Thome 
V.  Heard  [1895]  A.C.  495,  H.  L.;  Compare  Lloyd  v.  Grace  [1912]  A.  C.  716,  H.  L. 

1*)  Lloyd  V.  Grace  [1912]  A.  C.  716,  H.  L.;  Udell  v.  Atherton  (1861)  7  H.  &N.  172;  Pearson 
V.  Dublin  Corporation  [1907]  A.  C.  351,  H.  L.;  Mackay  v.  Commercial  Bank  (1874)  L.  R.  5  P. 
C.  394;  Barwick  v.  English  Joint  Stock  Bank  (1867)  L.  R.  2  Ex.  259;  Swire  v.  Francis  (1877) 
3  App.  Cas.  106,  P.  C. ;  Citizens  Life  Assurance  Co.  v.  Brown  [1904]  A.  C.  423,  P.  C. ;  Limpus  v. 
L.  G.  0.  Go.  (1862)  1  H.  &  C.  526. 
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Misrepresentations  as  to  credit  &c.  A  principal  cannot  be  sued  in  respect  of  any 
representation  as  to  the  character,  credit,  ability,  trade  or  dealings  of  a  third  person, 
to  the  intent  that  such  third  person  may  obtain  credit,  unless  the  representation 
is  in  writing  and  signed  by  the  principal^).  The  signature  of  his  agent  is  not  suffi- 
cient, even  if  expressly  authorised  or  ratified  by  him,  and  the  rule  applies  even 
where  the  principal  is  a  corporation  or  joint-stock  company,  the  effect  being  that 
in  the  latter  case  the  representation,  to  bind  the  corporation  or  company,  must  be 
under  its  common  seal^). 

4.  Admissions  by  Agent. 

An  admission  or  representation  made  by  an  agent  is  admissible  in  evidence 
against  the  principal: 

1.  Where  it  was  made  with  the  express  or  imphed  authority  of  the  principal. 

2.  Where  it  has  reference  to  some  matter  or  transaction  upon  which  the  agent 
was  employed  on  the  principal's  behalf  at  the  time  when  the  admission  or 
representation  was  made,  and  was  made  in  the  ordinary  course  of  that 
employment  2). 

3.  Where  it  has  reference  to  some  matter  or  transaction  respecting  which  the 
person  to  whom  the  admission  or  representation  was  made  had  been  expressly 
referred  by  the  principal  to  the  agent  for  information^).  Provided  that  a 
report  made  by  an  agent  to  his  principal  caimot  be  used  in  evidence  against 
the  principal  by  any  third  person*). 

A  principal  is  not  bound  by  any  unauthorised  admission  or  representation  con- 
cerning any  matter  or  transaction  upon  which  the  agent  who  made  it  was  not  em- 
ployed on  his  behalf  at  the  time  when  it  was  made^),  or  which  was  not  made  in  the 
ordinary  course  of  the  agent's  employment,  unless  he  expressly  referred  to  the  agent 
for  information  on  the  particular  matter^). 

5.  Notice  to  Agent. 

Where  any  fact  or  circumstance,  material  to  any  transaction,  business,  or 
matter  in  respect  of  which  an  agent  is  employed,  comes  to  his  knowledge  in  the 
course  of  such  employment,  and  is  of  such  a  nature  that  it  is  his  duty  to  communi- 
cate it  to  his  principal,  the  principal  is  deemed  to  have  notice  thereof  as  from  the 
time  when  he  would  have  received  such  notice  if  the  agent  had  performed  his  duty, 
and  taken  such  steps  to  communicate  the  fact  or  circumstance  as  he  ought  reason- 
ably to  have  taken').  Provided  that  where  an  agent  is  party  or  privy  to  the  com- 
mission of  a  fraud  upon  or  misfeasance  against  his  principal,  his  knowledge  of  such 
fraud  or  misfeasance,  and  of  the  facts  and  circumstances  connected  therewith,  is 
not  imputed  to  the  principal  8);  and  where  the  person  seeking  to  charge  the  principal 
with  notice  knew  that  the  agent  intended  to  conceal  his  knowledge  from  the  prin- 
cipal, such  knowledge  is  not  imputed  to  the  principal^). 

Knowledge  acquired  by  an  agent  otherwise  than  in  the  course  of  his  employ- 
ment on  the  principal's  behalf  i"),  or  of  any  fact  or  circumstance  which  is  not  material 
to  the  transaction  or  business  in  respect  of  which  he  is  employed ^i),  is  not  imputed 
to  the  principal. 


1)  9  Geo.  rV  o.  14,  s.  6;"Swift  v.  Jeweahury  (1874)  L.R.  Q'Q.  B.  301;  Hirst  v.  West  Riding 
Banking  Co.  [1901]  2  K.  B.  560,  C.  A.;   Williams  v.  Mason  (1873)  28  L.  T.  232. 

2)  Kirkstall  Brewery  v.  Furness  Bail.  Co.  (1874)  L.R.  9  Q.  B.  468;  British  Columbia  Sa.  Co. 
V.  Nettleship  (1868)  L.  R.  3  C.  P.  330. 

3)  WiUiams  v.  Innes  (1808)  1  Camp.  364. 

*)  Langhom  v.  AUnutt  (1812)  4  Taunt.  511;  Ex  parte  Abbott  (1883)  22  Ch.  D.  593. 

6)  O.  W.  Bail.  Co.v.  Willis  (1865)  18  C.  B.  N.  S.  748;  Tunley  v.  Evans  (1845)  2  D.  &  L.  747. 

<*)  Barnett  v.  South  London  Tram  Co.  (1887)  18   Q.  B.  D.  815,  C.  A. 

')  Attwoodv.  Small  (1838)  6  C.  &  F.  232,  H.L.;  Bainford  v.  Keith[l905}  2  Ch.  147,  C.  A.; 
Bawden  v.  London,  &c.  Ass.  Co.  [1892]  2  Q.B.  534,  C.A.;  Blaclcburn  v.  Vigors  (1889)  12  App. 
Cas.  531,  H.  L. 

8)  Cave  V.  Cave  ( 1880)  15  Ch.  D.  639 ;  In  re  Fitzroy  Bessemer  Steel  Co.  (1884)  50  L.  T.  144. 

»)  Sharpe  v.  Foy  (1868)  17  W.  R.  65. 

i«)  In  re  Payne  [1904]  2  Ch.  608,  C.  A. ;  Tate  v.  Hyslop  (1885)  15Q.  B.  D.  368,  C.  A. ;  Welsbach 
4S0C.   Co.  V.  New  Sunlight  Co.  [1900]  2  Ch.   1,  C.A. 

11)   Wilde  V.  Gibson  (1848)  1  H.  L.  C.  605;   Wyllie  v.  Pollen  (1863)  32  L.  J.  Ch.  782. 

13* 


196  ENGLAND:  AGENCY. 

6.  Bribery  of  Agent. 

Where  an  agent  is  induced  by  bribery  to  depart  from  his  duty  to  his  principal, 
the  person  who  bribed  the  agent  is  hable  jointly  and  severally  with  the  agent  to 
the  principal  for  any  loss  suffered  in  consequence  of  the  breach  of  duty,  and  in  as- 
certaining the  extent  of  the  loss  the  amount  of  the  bribe  or  any  part  thereof  which  may 
have  been  recovered  by  the  principal  from  the  agent  is  not  taken  into  consideration  i ) . 

Every  contract  made  or  act  done  by  an  agent  under  the  influence  of  a  bribe 
given  or  promised,  or  (to  the  knowledge  of  the  other  contracting  party)  in  violation 
of  the  agent's  duty  to  his  principal,  is  voidable  by  the  principal  2). 

An  agent  who  has  been  bribed  is  conclusively  presumed  to  be  influenced  by 
the  bribe  in  entering  into  any  contract  or  doing  any  other  act  affecting  the  relations 
between  his  principal  and  the  person  bribing  him  3). 

XI.  Relations  between  Agents  and  Third  Persons. 

■  I.  Liabilities  of  Agents  on  Contracts. 

Public  agents.  A  pubUc  agent  is  not  Hable  to  be  sued  on  any  contract  entered 
into  by  Mm  on  behalf  of  the  (Sown  or  Government*) ;  but  a  pubhc  agent  is  person- 
ally hable  where  he  expressly  pledges  his  personal  credit,  or  where  he  contracts 
otherwise  than  as  an  agent  of  the  Crown  or  Government  5). 

Other  agents.  General  rules.  An  agent  who  contracts  personally,  although  on 
behalf  of  his  principal,  is  personally  hable,  and  may  be  sued  in  his  own  name,  on  the 
contract,  whether  the  principal  is  named  therein,  or  is  known  to  the  other  contrac- 
ting party  or  not^).  But  an  agent  is  not  personally  hable  on  any  contract  made  by 
him  merely  in  his  capacity  of  an  agent,  even  if  he  makes  it  fraudulently,  knowing 
that  he  has  not  authority  to  do  so').  The  question  whether  an  agent  who  has  made 
a  contract  on  behalf  of  his  principal  is  to  be  deemed  to  have  contracted  personally, 
and  if  so,  the  extent  of  his  Uabihty  on  the  contract,  depend  on  the  intention  of  the 
parties  to  be  deduced  from  the  nature  and  terms  of  the  particular  contract  and  the 
surrounding  circumstances.  If  the  agent  contracts  in  his  own  name,  he  will  generally 
be  considered  as  contracting  personally,  though  he  may  mention  the  name  of  his 
principal 8).  An  auctioneer  selling  for  an  undisclosed  principal  is  deemed  to  contract 
personally,  and  is  hable  for  non-performance  of  the  contract  though  he  may  sub- 
sequently offer  to  give  the  name  of  the  principal  9) ;  and  even  although  the  principal 
is  disclosed  at  the  time  of  the  sale,  the  conditions  of  sale  may  be  such  as  to  involve 
a  personal  undertaking  on  the  part  of  the  auctioneer^"),  n  the  sale  is  advertised 
as  being  without  reserve,  the  auctioneer  impHedly  contracts  to  accept  the  highest 
bond  fide  bid^^).  Where  an  agent  contracts  personally,  his  habihty  under  the  con- 
tract may  be  expressly  hmited;  thus,  where  a  clause  in  a  charter-party  provided 
that  the  habihty  of  the  agent  as  to  all  matters,  as  well  before  as  after  the  shipping 
of  the  cargo,  should  cease  as  soon  as  the  cargo  was  shipped,  it  was  held  that  he  was 
not  personally  hable  for  demurrage  at  the  port  of  discharge  i^).  A  home  agent  who 

1)  Mayor  of  Salford  v.  Lever  [1891]  1  Q.  B.  168,  C.  A.  As  to  the  criminal  liability  of  persons 
bribing  agents,  see  the  Prevention  of  Corruption  Act,  1906  (6  Edw.  VII  c.  34)  printed  in  the 
Appendix. 

*)  Hough  v.  Bolton  (1885)  1  T.  L.  R.  606;  Ex  parte  Huth  (1840)  Mont.  &  Ch.  667;  Bartram 
V.  LUyd  (1904)  90  L.  T.  357,  C.  A.;  Odessa  Tramways  Co.  v.  Mendel  (1877)  8  Ch.  D.  235,  C.A. 

S)  Shipway  v.  Broadwood  [1899]  1  Q.  B.  369,  C.A.;  Hovenden  v.  Millhof  (1900)  83  L.  T. 
41,  C.  A. 

*)  Palmer  v.  Hutchinson  (1881)  6  App.  Cas.  619,  P.  C;  Macheath  v.  Halditmmd  (1786) 
1  T.  B.   172. 

*)  Clutterhuck  v.  Oof  fin  (1842)  3  M.  &  G.  842;  Ordham  v.  Pitblic  Works  Commissioners 
[1901]  2  K.  B.  781. 

8)  In  such  cases  either  the  principal  or  agent  may  be  sued,  but  not  both. 

7)  Wilson  V.  Bury  (1880)  5  Q.  B.  D.  518,  C.  A. ;  Paquin  v.  Beauclerk  [1906]  A.  C.  148,  H.  L. ; 
Lewis  V.  Nicholson  (1852)  18  Q.  B.  503.  The  agent  may,  however,  be  liable  on  an  implied  warranty 
of  authority;  see  infra. 

8)  Dramburg  v.  PoUitzer  (1873)  28  L.  T.  470;  Williamson  v.  Barton  (1862)  7  H.  &N.  899; 
Magee  v.  Atkinson  (1839)  2  M.  &  W.  440. 

»)  Franklyn  v.  Lamond  (1847)  4  C.  B.  637. 
i»)   Woolf  v.  Home  (1877)  2  Q.  B.  D.  356. 
11)  Warlow  V.  Harrison  (1858)  1  E.  &  E.  295,  309. 
1*)  Oglesby  v.   Tglesias  (1858)  E.  B.  &  E.  930. 
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contracts  in  England,  Wales  or  Ireland  on  behalf  of  a  foreign  principal  is  presumed 
to  contract  personally  unless  a  contrary  intention  plainly  appears  from  the  terms 
of  the  contract  or  from  the  surrounding  circumstances  i).  '   : 

Contracts  under  seal.  An  agent  who  is  a  party  to  a  contract  under  seal,  which 
he  executes  in  his  own  name,  is  personally  Hable  thereon,  even  if  he  is  described  in 
the  contract  as  acting  for  and  on  behalf  of  a  named  principal  2). 

Bills,  notes  and  cheques.  No  agent  is  personally  liable  on  any  bill  of  exchange, 
promissory  note  or  cheque,  unless  Ms  name  appears  thereon  3).  If  a  bill  of  exchange 
is  drawn  on  an  agent  in  his  own  name  and  is  signed  by  him,  he  is  personally  hable 
as  acceptor,  even  if  he  adds  words  to  the  signature,  indicating  that  he  signs  for  and 
on  behalf  of  a  principal,  or  as  an  agent*) ;  3  on  the  other  hand  the  bUl  is  drawn  on 
the  principal,  the  agent  is  not  Uable  as  acceptor,  even  if  he  signs  his  own  name  with- 
out quaUfication^).  Where  an  agent  signs  a  biU  of  exchange,  promissory  note  or 
cheque  otherwise  than  as  acceptor  of  a  biU  of  exchange,  he  is  personally  liable  unless 
he  qualifies  the  signature  by  adding  words  thereto,  indicating  that  he  signs  for 
and  on  behalf  of  a  principal,  or  as  an  agent  ^).  If  he  does  so  quahfy  the  signature 
he  is  not  personally  Uable''):  but  the  mere  addition  of  words  describing  him  as  an 
agent  is  not  sufficient  to  exempt  him  from  personal  habUity,  whether  the  principal 
is  named  in  the  instrument  or  not  8).  The  words  must  not  be  merely  descriptive, 
but  must  indicate  that  he  signs  in  his  capacity  of  agent  8). 

Other  written  contracts.  The  question  whether  the  agent  is  to  be  deemed  to  have 
contracted  personally,  in  the  case  of  a  contract  in  writing  other  than  a  bill  of  ex- 
change, promissory  note  or  cheque,  depends  upon  the  intention  of  the  parties,  as 
appearing  from  the  terms  of  the  written  agreement  as  a  whole  9).  If  the  contract 
is  signed  by  the  agent  in  his  own  name  without  qualification,  he  will  be  considered 
as  contracting  personally,  unless  a  contrary  intention  plainly  appears  from  other 
portions  of  the  document^o) ;  if  on  the  other  hand  the  agent  adds  words  to  his  signa- 
ture, indicating  that  he  signs  as  an  agent,  or  for  or  on  behalf  of  a  principal,  he  will 
not  be  deemed  to  contract  personally,  unless  it  plainly  appears  from  other  portions 
of  the  document  that,  notwithstanding  the  qualified  signature,  he  intended  to  bind 
himself  11);  but  mere  words  of  description,  whether  connected  with  or  forming  part 
of  the  signature,  or  in  the  body  of  the  contract,  and  whether  the  principal  is  named 
or  not,  raises  no  presumption  that  the  agent  did  not  intend  to  contract  personally  12). 
These  rules  extend  to  cases  where  the  contract  is  made  by  a  home  agent  on  behalf 
of  a  foreign  principalis). 

Where  it  appears  from  the  terms  of  a  written  contract  made  by  an  agent  that 
he  contracted  personally,  parol  evidence  is  not  admissible  to  show  that,  notwith- 
standing the  terms  of  the  contract,  it  was  the  intention  of  the  parties  that  he  should 
not  be  personally  hable  thereon,  because  such  evidence  would  be  contradictory 
to  the  written  contract  i*);  but  he  may,  by  way  of  equitable  defence,  prove  a  verbal 
agreement  that,  in  consideration  of  his  being  merely  an  agent,  he  should  not  be  per- 

1)  Button  V.  Bulloch  {1874:)  I..  Ji.Q  Q.'B.  572;  Die  Elhinger  v.  Glaye  (1873)  Z..B..  8  Q.B.  313. 

2)  Cass  V.  Budele  (1692)  2  Vern.  280,  H.  L.;  Applet^n  v.  Sinks  (1804)  5  East,  148. 

3)  45  &  46  Vict.  o.  61,  s.  23.    See  title  "Bills  of  Exchange  &c.",  infra. 

*)  Ibid  s.  26  (2);  Mare  v.  Charles  (1856)  5  E.  &B.  978;  Jones  v.  Jackson  (1870)  22 L.  T.  828. 
«)  Okell  V.  Charles  (1876)  34  L.  T.  822.  C.A. 

6)  Leadbitter  v.  Farrow  (1816)  5  M.  &  S.  345;  Dutton  v.  Marsh  (1871)  L.R.  6  Q.B.  361. 

7)  Alexander  v.  Sizer  (1869)  L.  R.  4  Ex.  102;  Chapman  v.  Smethurst  [1909]  1  K.B.  927,  C.  A. ; 
Lindiis  V.  Melrose  (1858)  3  H.  &  N.   177. 

8)  The  Elmville  [1904]  P.  319;  Landes  v.  Marcus  (1909)  25  T.  L.  R.  478;  Allan  v.  Miller 
(1870)  22  L.  T.  825.    45  &  46  Vict.  o.  61,  s.  26  (1). 

9)  Bowes  V.  Shand  (1877)  2  App.  Cas.  455,  H.  L.;  Mc  Collin  v.  Gilpin  (1881)  6  Q.B.D.  516, 
C.  A.;  Southwell  v.  Bowditch  (1876)  1  C.  P.  D.  374,  C.A. 

10)  Parker  v.  Winlow  (1859)  7  E.  &  B.  942;  Oadd  v.  Houghton  (1876)  1  Ex.  D.  357,  C.A.; 
Hick  V.  Tweedy  (1890)  63  L.T.  765;  Paice  v.  Walker  (1870)  L.R.  5  Ex.  173;  Morley  v.  Makin 
(1906)  54  W.  R.  395. 

")  Deslandes  v.  Gregory  (1860)  30  L.  J.  Q.  B.  36;  Red/path  v.  Wigg  (1866)  L.R.  1  Ex.  335; 
Lennard  v.  Robinson  (1855)  5  E.  &  B.  125;  Weidner  v.  Hoggett  (1876)  1  C.P.D.  533;  Young  v. 
Schuler  (1883)  11   Q.B.D.  651,  C.A. 

12)  Parker  v.  Winlow  (1857)  7  E.  &B.  942;  Paice  v.  Walker,  supra;  Hutcheson  v.  Eaton  (1884) 
13   Q.  B.  D.  861,  C.  A. 

i»)  Gadd  V.  Houghton  (1876)  1  Ex.  D.  357,  C.  A.;  Ogden  v.  Hall  (1879)  40  L.T.  751;  Glover 
V.  Longford  (1892)  8  T.  L.  R.  628. 

1*)  Higgina  v.  Senior  (1841)  8  M.  &  W.  834;  Holding  v.  Elliott  (1860)  5  H.  &  N.  117. 
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sonally  liable  on  the  contract,  because  it  would  be  inequitable  in  such  a  case  to 
take  advantage  of  his  having  contracted  personally i).  Where  it  appears  from  the 
terms  of  a  written  contract  made  by  an  agent  that  he  contracted  merely  as  an  agent, 
parol  evidence  is  nevertheless  admissible  to  show  that  by  a  custom  or  usage  of  the 
particular  trade  or  business  an  agent  so  contracting  is  hable  on  the  contract,  either 
absolutely  or  conditionally,  provided  that  such  custom  or  usage  is  not  inconsistent 
with  nor  repugnant  to  the  express  terms  of  the  written  contract.  Thus,  evidence 
of  a  custom  or  usage  by  which  a  broker  contracting  as  such  is  personally  liable  un- 
less the  name  of  the  principal  is  inserted  in  the  written  contract  2),  or  unless  he  dis- 
closes the  principal  at  the  time  of  the  contract  3),  or  within  a  reasonable  time*),  is 
primd  facie  admissible.  But  where  it  was  provided  that  the  broker  should  act  as 
arbitrator  in  the  event  of  a  dispute  between  the  parties,  it  was  held  that  evidence 
of  a  custom  rendering  him  personally  Hable  was  inadmissible,  because  the  custom 
was  inconsistent  with  the  clause  nominating  him  as  arbitrator 5). 

Professing  agent  the  real  principal.  Where  a  person  professes  to  contract  as  an 
agent,  whether  in  writing  or  verbally,  and  it  is  shown  that  he  is  in  fact  himself  the 
principal,  and  was  acting  on  his  own  behalf,  he  is  personally  hable  on  the  contract  8). 

Principal  fictitious  or  non-existent.  Where  a  person  professes  to  contract  on 
behalf  of  a  principal,  and  the  principal  is  fictitious  or  non-existent,  as,  for  instance, 
a  company  in  the  course  of  formation  and  not  yet  incorporated,  the  person  so  pro- 
fessing to  contract  is  presumed  to  have  intended  to  contract  personally,  unless  a 
contrary  intention  is  proved,  and  where  the  contract  is  in  writing  the  contrary 
intention  cannot  be  proved  by  parol  evidence,  but  must  appear  from  the  terms 
of  the  contract  or  from  the  surrounding  circumstances^). 

Implied  warranty  of  authority.  Where  any  person,  by  words  or  conduct,  re- 
presents that  he  has  authority  to  act  on  behalf  of  another  person,  and  a  third  person 
is  induced  by  any  such  representation  to  act  in  a  manner  in  which  he  would  not 
have  acted  if  the  representation  had  not  been  made,  the  first-mentioned  person 
is  deemed  to  warrant  that  the  representation  is  true,  and  is  hable  for  any  loss  caused 
to  the  third  person  by  a  breach  of  such  imphed  warranty,  even  if  he  acted  in  good 
faith,  imder  a  mistaken  belief  that  he  had  the  authority  which  he  represented  him- 
self to  have^).  If  any  such  representation  is  made  fraudulently,  the  person  injured 
thereby  may  sue  either  in  contract  for  the  breach  of  warranty,  or  in  tort  for  the 
deceit,  at  his  option 9).  A  person  who  professes  to  contract  as  an  agent  is  deemed 
by  his  conduct  in  so  professrog  to  contract,  to  represent  that  he  is  in  fact  duly  autho- 
rised to  make  the  contract,,  and  therefore  impliedly  warrants  that  he  is  so  authorised  ^  •• ) , 
except  where  the  nature  and  extent  of  his  authority,  or  aU  material  facts  known 
to  him  from  which  its  nature  and  extent  may  be  inferred,  are  fuUy  known  to  the  other 
contracting  party  ^i).  If  a  broker  acts  for  both  buyer  and  seller,  he  imphedly  warrants 
to  each  that  he  is  duly  authorised  to  act  on  behalf  of  the  other^^).  A  warranty  of 
authority  is  not,  however,  imphed  from  a  representation  made  in  good  faith  with 
regard  to  a  mere  question  of  law,  in  which  no  representation  of  fact  is  involved  ^^). 

1)  Walce  V.  Harrop  (1862)  1  H.  &  C.  202. 

2)  Fleet  V.  Murton  (1871)  L. K.  7  Q.  B.  126  (fruit  trade  &  colonial  market);  Bacmeister 
V.  Fenton  (1883)  1  C.  &  E.   121  (rice  trade). 

»)  Pike  V.  OngUy  (1887)  18  Q.B.D.  708  (hop  trade);  Dale  v.  Hwmfrey  (1858)  E.  B.  &  E. 
1004  (oil  trade) ;  Imperial  Bank  v.  L.  &  St.  Katherine's  Docks  Co.  (1876)  5  Ch.  D.  195  (London  dry 
goods  market). 

*)  Hutchinson  v.   Tatham  (1873)  L.  R.  8  C.  P.  482. 

*)  Barrow  v.  Dyster  (1884)  13   Q.  B.  D.  635. 

6)  Oarr  v.  Jackson  (1852)  7  Ex.  382;  Jenkins  v.  Hutchinson  (1849)  13  Q.  B.  744. 

')  Kelner  v.  Baxter  (1866)  L.R.  2  C.P.  174;  Scott  v.  Ebury  (1867)  L.  R.  2  C.  P.  255 

8)  Brown  V.  Law  (\%Q5)  72  L.T.  779,  H.L.;  O^ierrj/ v.  CotonioZJBanifc  (1869)  38  L.  J.P.C.  49; 
Richardson  v.  Williamson  (1871)  L.  R.  6  Q.  B.  276;  Firbank  v.  Humphreys  (1886)  18  Q.B.D. 
54,  C.  A.;  Starkey  v.  Bank  of  England  [1903]  A. C.  114,  H.  L.  This  principle  does  not  apply  to 
public  agents,  contracting  on  behalf  of  the  Crown:  Dunn  v.  Macdonald  [1897]  1  Q.  B.  555,  C.  A. 

»)  Bandell  v.   Trimen  (1856)  18  0.  B.  786;  Polhill  v.  Walter  (1832)  3  B.  &  Ad.  114. 

10)  Collen  V.  Wright  (1857)  8  E.  &  B.  647;  Suart  v.  Haig  (1893)  9  T.  L.  R.  488,  H.  L.;  West 
London  Bank  v.  Kitson  (1884)  13   Q.  B.  D.  360,  C.  A. 

11)  Smout  V.  Ilbery  (1842)  10  M.  &  W.  1;  Halbot  v.  Lens  [1901]  1  Ch.  344;  Ully  v.  Smales 
[1892]  1    Q.  B.  456. 

12)  Hughes  v.  Graeme  (1864)  33  L.  J.  Q.  B.  335. 

13)  Beattie  v.  Ebury  (1874)  L.R.  7  H.L.  102;  Eaglesfield  v.  Londonderry  (1876)  38  L.  T.  303, 
H.  L. 
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The  measure  of  damages  for  breach  of  an  express  or  impHed  warranty  of  author- 
ity is  the  loss  sustained,  either  as  a  natural  and  probable  consequence,  or  such  as 
both  parties  might  reasonably  expect  to  result  as  a  probable  consequence,  of  the 
breach  of  warranty i).  Where  a  contract  is  repudiated  by  the  person  on  whose  be- 
half it  was  professedly  made,  on  the  ground  that  it  was  made  without  his  author- 
ity, such  loss  is  jjrimd  facie  the  amount  of  damages  that  could  have  been  recovered 
from  him  if  he  had  duly  authorised  and  refused  to  perform  the  contract,  together 
with  the  costs  and  expenses  (if  any)  incurred  in  respect  of  any  legal  proceedings 
reasonably  taken  against  him  on  the  contract  2). 

2.  Liabilities  of  Agents  in  respect  of  Moneys  received. 
Money  received  for  use  of  principal.   Where  money  is  paid  to  an  agent  for  the 
use  of  his  principal,  and  the  circumstances  of  the  case  are  such  that  the  person  pay- 
ing the  money  is  entitled  to  recover  it  back,  the  agent  is  personally  liable  to  repay 
the  money  in  the  following,  and  only  in  the  following*),  cases: 

1.  Where  the  agent  contracts  personally,  and  the  money  is  paid  to  him  in  re- 
spect of  or  pursuant  to  the  contract,  unless  the  other  contracting  party 
elects  to  give  exclusive  credit  to  the  principal*). 

2.  Where  the  money  is  obtaiaed  by  duress,  or  by  means  of  any  fraud  or  wrong- 
ful act,  to  which  the  agent  is  a  party  or  privy 5). 

3.  Where  the  money  is  paid  under  a  mistake  of  fact,  or  under  duress,  or  in 
consequence  of  some  fraud  or  wrongful  act,  although  the  agent  is  not  a 
party  or  privy  thereto,  if  repayment  is  demanded  of  the  agent,  or  notice 
is  given  to  him  of  the  intention  of  the  payer  to  demand  repayment,  before 
he  has  in  good  faith  paid  the  money  over  to,  or  otherwise  dealt  to  his  detri- 
ment with,  the  principal  in  the  behef  that  the  payment  was  a  good  and 
valid  payment^). 

Money  received  for  use  of  third  persons.  An  agent  is  not  Hable  nor  accoimtable 
to  any  third  person  in  respect  of  money  in  his  hands  which  he  has  been  directed 
or  authorised  by  his  principal  to  pay  to  such  third  person''),  except  io  the  following 
cases : 

1.  Where  a  specific  fund  8)  existiag  or  accruing  in  the  hands  of  the  agent  to 
the  use  of  his  principal,  is  assigned  or  charged  by  the  principal  to  or  in  favour 
of  the  third  person,  and  the  agent  has  had  notice  of  the  assignment  or 
charge,  in  which  case  he  is  bound  to  hold  the  fund,  or  so  much  of  it  as  is  ne- 
cessary to  satisfy  the  charge,  to  the  use  of  the  third  person  9). 

2.  Where  the  agent,  having  been  directed  or  authorised  by  the  principal  to 
pay  to  a  third  person  money  existing  or  accruing  in  his  hands  to  the  use 
of  the  principal,  expressly  or  imphedly  contracts  with  such  third  person  to 
pay  him,  or  to  receive  or  hold  the  money  on  his  behalf,  or  for  his  use,  in 
wMch  case  he  is  personally  hable  to  pay  the  third  person  or  to  receive  or  hold 


1)  Firbank  v.  Humphreys  (1886)  18  Q.  B.  D.  54,  C.  A.;  Richardson  v.  Williamson  (1871) 
L.  B.  6  Q.  B.  276;  Meek  v.  Wendt  (1888)  21  Q.  B.  D.  126;  Spedding  v.  Nevell  (1869)  L.  R.  4 
C.  P.  212. 

2)  Simxms  v.  Patchett  (1857)  7  E.  &  B.  568;  Ex  parte  Panmure  (1883)  24  Ch.  D.  367,  C.  A.; 
Bandell  v.   Trimen  (1856)  18  C.  B.  786;  Godwin  v.  Francis  (1870)  L.  R.  5  C.  P.  295. 

8)  In  re  Bourne  (1851)  4  De.  G.  &  S.  273;  Holland  v.  RusseU  (1863)  4  B.  &  S.  14;  Ellis  v. 
Ooulton  [1893]  1  Q.  B.  350,  C.  A.;  Galland  v.  Hall  (1888)  4  T.  L.  R.  761,  C.  A.;  Taylor -v.  Metro- 
poUtan  Rail.  Go.  [1906]  2  K.  B.  55;  Owen  v.  Gronk  [1895]  1   Q.  B.  265. 

*)  Gurneyv.  Wom^rsley  (1854)  4  E.  &  B.  133;  Newall  v.  Tomlinson  (1871)  L.  R.  6  C.  P.  405. 

6)  Snowdon  v.  Davis  (1808)  1  Taunt.  359;  In  re  Chapman  (1884)  13  Q.  B.  D.  747,  C.  A.; 
Smith  V.  Slea/p  (1844)  12  M.  &  W.  585;  Gates  v.  Hudson  (1851)  6  Ex.  346;  Wakefield  v.  Newbon 
(1844)  6   Q.  B.  276. 

6)  Kleinwort  v.  Dunlop  Rubber  Co.  (1907)  97  L.  T.  263,  H.  L.;  Gox  v.  Prentice  (1815)  3 
M.  &  S.  344. 

7)  Barlow-v.  Browne  {18i6)  16M.&W.  126;  JVfoore  v.  Bushell  {1851}2'J  1,.  J.  Ex.  Z;  Johnson 
V.  Rdbarts  (1875)  L.  R.  10  Ch.  505;  Williams  v.  Everett  (1811)  14  East,  582;  Morrell  v.  Wootten 
(1852)  16  Beav.  197. 

8)  See  GiUzens'  Bank  v.  National  Bank  (1874)  L.  R.  6  H.  L.  352. 

»)  Webb  V.  Smith  (1885)  30  Ch.  D.  192,  C.  A.;  Brandt  v.  Dunlop  Rubber  Go.  [1905]  A.  0. 
454,  H.  L.;  Rodick  v.  Gandell  (1852)  1  D.  M.  &  G.  763.  This  is  subject  to  any  right  of  lien  or 
set-off  the  agent  may  have  at  the  time  of  receving  notice  of  the  assignment  or  charge:  Roxburghe 
V.  Gox  (1881)  17  Ch.  D.  520,  C.  A. 
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the  money  on  Ms  behaK,  or  for  his  use,  as  the  case  may  be,  even  if  he  has 

had  fresh  instructions  from  the  principal  not  to  pay  the  third  person,  or 

the  principal  has  become  bankrupt^). 

Public  agents.    No  pubhc  agent  is  liable  or  accountable  to  any  third  person 

in  respect  of  any  money  which  as  a  pubhc  agent  it  is  his  duty  to  pay  to  such  third 

person^).    This  rule  appMes  also  to  the  agents  of  foreign  States 3). 

3.  Rights  of  Agents  against  Third  Persons. 

To  sue  on  contracts.  An  agent  may  sue  in  his  own  name  on  contracts  made 
by  him  on  behalf  of  his  principal: 

1.  Where  he  contracts  personally*)/! 

2.  Where,  as  in  the  case  of  factors  and  auctioneers,  he'  has  a  special 'property 
in,  or  lien  upon,  the  subject-matter  of  the  contract,  or  has  a  beneficial  in- 
terest in  the  completion  thereof  s). 

3.  In  the  case  of  insurance  brokers,  who  may  sue  on  all  poUcies  effected  by  them^). 
Where  a  person  who  enters  into  a  contract  professedly  as  an  agent  is  in  fact 

the  real  principal,  he  may  sue  on  the  contract  if  it  has  been  partly  performed  or 
otherwise  affirmed  by  the  other  contracting  party  with  the  knowledge  that  he  is 
the  real  principal'),  or  if  the  identity  of  the  contracting  party  is  not  a  material 
element  in  the  maldng  of  the  contract,  provided  that  he  gives  notice  to  the  other 
contracting  party,  before  taking  proceedings,  that  he  is  the  real  principal^). 

Except  in  the  cases  above-mentioned,  an  agent  cannot  maintain  an  action 
in  his  own  name  on  any  contract  made  by  him  as  agent,  whether  the  principal  is 
disclosed  or  undiclosed^),  and  even  though  he  may  be  acting  under  a  del  credere 
commission^o).  Thus,  a  broker  other  than  an  insurance  broker  cannot,  as  a  general 
rule,  sue  on  any  contract  made  by  him  in  that  capacity ii).  Nor  can  a  shipmaster 
sue  for  freight  due  under  a  bill  of  lading  signed  by  him  merely  as  agent  of  the 
shipowners  12). 

Intervention  of  or  settlement  with  principal.  Except  where  the  agent  has,  as 
against  the  principal,  a  right  of  hen  on  the  subject-matter  of  the  contract,  the  right 
of  an  agent  to  sue  on  a  contract  made  on  behalf  of  his  principal  ceases  on  the  inter- 
vention of  the  principal,  and  a  settlement  with  or  set-off  against  the  principal  may 
be  set  up  by  way  of  defence  to  an  action  by  the  agent  on  thecontract^^).  If  the  agent 
has  a  right  of  hen  on  the  subject-matter  as  against  the  principal,  the  right  of  the 
agent  to  sue  on  the  contract,  so  long  as  the  claim  secured  by  the  hen  remains  un- 
satisfied, has  priority  to  the  right  of  the  principal  to  sue^*);  and  a  settlement  with 
or  set-off  against  the  principal  cannot  be  set  up  by  way  of  defence  to  an  action  by 
the  agent  on  the  contract  where  such  settlement  or  set-off  would  operate  to  the 
prejudice  of  the  claim  secured  by  the  hen,  unless  the  defendant  was  induced  by  the 
terms  or  conditions  of  the  contract,  or  by  the  conduct  of  the  agent,  to  beUeve,  and 

1)  Robertson  v.  Fauntleroy  (1823)  8  Moo.  10;  Crowfoot  v.  Gurney  (1832)  9  Bing.  372;  Walker 
V.  Bostron  (1842)  9  M.  &  W.  411;  Hamilton  v.  SpotHswoode  (1849)  4  Ex.  200;  Griffin  v.  Weatherby 
(1868)  L.  R.  3  Q.  B.  753. 

2)  B.  V.  Sec.  of  State  for  War  [1891]  2  Q.  B.  326,  C.  A.;  Kinloch  v.  Sec.  of  State  for  India 
(1882)  7  App.  Cas.  619,  H.  L. 

»)  Twycroaa  v.  Dreyfus  (1877)  5  Ch.  D.  605,  C.  A. 

*)  Cooke  V.  Wilson  (1856)  1  C.  B.  N.  S.  153;  Clay  v.  Southern  (1852)  7  Ex.  717;  Bobertson 
V.  Wait  (1853)  8  Ex.  299.  As  to  when  an  agent  is  deemed  to  contract  personally,  see  Section  1 
of  this  Part,  supra. 

6)  Williams  v.  MilUngton  (1788)  1  H.  Bl.  81;  HindU  v.  Brovm  (1908)  98  L.  T.  791,  C.  A.; 
Fisher  v.  Marsh  (1865)  6  B.  &  S.  411. 

«)  Provincial  Insurance  Go.  v.  Leduc  (1874)  L.  R.  6  P.  C.  224;  Com  v.  Bruce  (1810)  12 
East,  225. 

7)  Bayner  v.  Grote  (1846)  15  M.  &  W.  359. 

8)  SchmaUz  v.  Avery  (1851)  20  L.  J.  Q.  B.  228;  Harper  v.  Vigers  [1909]  2  K.  B.  549.  Compare 
Sharman  v.  Brandt  (1871)  L.  R.  6  Q.  B.  720. 

»)  Evans  v.  Hooper  (1875)  1  Q.  B.  D.  45,  C.  A.;  Bowen  v.  Morris  (1810)  2  Taunt.  374; 
Gray  v.  Pearson  (1870)  L.  R.  5  C.  P.  568. 

10)  Bramwell  v.  SpilUr  (1870)  21  L.  T.  672. 

")  Fairlie  v.  Fenton  (1870)  L.  R.  5  Ex.   169;  Fawhes  v.  Lamb  (1862)  31  L.  J.  Q.  B.  98. 

12)  Bepetto  V.  Millar's,  dkc.  Forests  [1901]  2  K.  B.  306. 

18)  Atkinson  v.  Cotesworth  (1825)  3  B.  &  C.  647;  Bogers  v.  Hadley  (1861)  2  H.  &  C.  227. 

1*)  Drinkwater  v.  Goodwin  (1775)  Cowp.  251. 
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did  in  fact  believe,  that  the  agent  acquiesced  in  a  settlement  being  made  with 
the  principal,  or  that  he  (the  defendant)  would  be  entitled  to  the  right  of  set- 
offi). 

Defences  available  where  agent  sues.  Where  an  agent  sues  in  his  own  name  on 
a  contract  made  on  behalf  of  his  principal,  any  statements  which  he  has  himself 
made,  as  well  as  the  statements  of  the  principal,  may  be  used  ia  evidence  against 
him  2);  and  the  defendant  may  avail  himseK  of  every  defence,  including  that  of  set- 
off, which  would  have  been  available  if  he  had  been  suing  on  a  contract  made  on 
his  own  behalf,  even  if  the  defence  would  not  have  been  available  in  an  action  by  the 
principal  on  the  contract 3). 

Right  to  sue  for  repayment  of  money  paid.  Where  an  agent  pays  money  on  his 
principal's  behalf  under  a  mistake  of  fact,  or  in  respect  of  a  consideration  which 
fails,  or  in  consequence  of  some  fraud  or  wrongful  act  of  the  payee,  or  otherwise 
under  such  circumstances  that  the  payee  is  liable  to  repay  the  money,  the  agent 
may  in  his  own  name  sue  the  payee  for  its  recovery*). 

No  right  to  sue  for  promised  bribe.  No  action  can  be  maintained  by  an  agent 
for  the  recovery  of  any  property  or  money  promised  to  him  by  way  of  a  bribe,  whether 
he  was  induced  by  the  promise  to  depart  from  his  duty  or  not^). 

4.  Liabilities  of  Agents  for  Wrongs. 

Where  loss  or  injury  is  caused  to  any  third  person,  or  any  penalty  is  incurred, 
by  any  wrongful  act  or  omission  of  an  agent  while  acting  on  behaK  of  the  principal, 
the  agent  is  personally  liable  therefor,  whether  he  is  acting  with  the  authority  of 
the  principal  or  not,  unless  the  principal's  authority  justifies  the  wrong^),  to  the 
same  extent  as  if  he  were  acting  on  his  own  behalf).  This  rule  appUes  to  public 
agents**) ;  provided  that  no  pubhc  agent  is  Hable  for  loss  or  injury  caused  to  a  member 
of  any  foreign  State  by  any  act  authorised  or  ratified  by  the  Government  8). 

Where  the  principal  is  jointly  and  severally  Hable  with  the  agent  for  the  wrong, 
a  judgment  against  the  principal,  although  imsatisfied,  is  a  bar  to  any  action  against 
the  agent  in  respect  of  the  same  wrong  i"). 

An  agent  is  not  hable,  as  such,  to  any  third  person  for  loss  or  injury  caused 
by  the  wrongful  act  or  omission  of  a  co-agent,  not  being  his  partner,  or  of  a  sub- 
agent,  while  acting  on  behalf  of  the  principal,  unless  he  authorised,  or  was  other- 
wise party  or  privy  to,  such  wrongful  act  or  omission^i).  Nor  is  a  pubhc  agent  liable 
in  his  official  capacity  for  the  wrongful  acts  of  his  subordinates^^).  . 

XII.  Determination  of  Agency. 

Agent's  authority,  how  determined.  The  authority  of  an  agent  is  determined : 
1.  If  given  for  a  particular  transaction,  by  the  completion  of  that  transaction. 

Thus,   a  broker  or  auctioneer  employed  to^sell  goods  is  functus  officio  as 

soon  as  the  sale  is  completed i^). 


1)  Eohinaon  v.  Butter  (1855)  4  E.  &  B.  954;  Grice  v.  Kenrick  (1870)  L.  R.  6  Q.  B.  340; 
Coppin  V.  Walker  (1816)  2  Marsh.  497;  Coppin  v.  Craig  (1816)  2  Marsh.  501. 

2)  Smith  V.  Lyon  (1813)  3  Camp.  466. 

8)  Gibson  v.   Winter  (1833)  5  B.  &  Ad.  96. 

*)  Holt  V.  Ely  (1853)  1  E.  &  B.  795;  Colonial  Bank  v.  Exchange  Bank  (1885)  11  App.  Cas. 
84,  P.  C.    In  such  oases  either  the  principal  or  the  agent  may  sue. 

6)  Harrington  v.   Victoria  Dock  Co.  (1878)  3  Q.  B.  D.  549. 

6)  Hull  V.  Pickeragill  (1819)  1  B.  &  B.  282. 

')  CuUen  V.  Thomson  (1862)  4  Macq.  424,  H.  L.;  Swift  v.  Jewesbury  (1874)  L.  R.  9  Q.  B. 
301(fraud);  Baachet  v.  London  Illustrated  Standard  Go.  [1900]  1  Ch.  73  (infringement  of  copyright); 
Adair  v.  Young  (1879)  12  Ch.  D.  13  (infringement  of  patent);  Hollins  v.  Fowler  (1872)  L.  R. 
7  H.  L.  757  (trover);  Consolidated  Co.  v.  Curtis  [1892]  1  Q.  B.  495  (trover);  Bennett  v.  Bayes 
(1860)  5  H.  &  N.  391  (trespass  to  goods);  WiUon  v.  Moore  (1834)  1  Myl.  &  K.  127,  337  (breach 
of  trust);  Magnus  v.  Queensland  Bank  (1888)  37    Ch.  D.  466,  C.  A.  (breach  of.  trust). 

8)  Nireaha  Tamaki  v.  Baker  [1901]  A.  C.  561,  P.  C. 

»)  Buron  v.  Denman  (1848)  2Ex.  167;  Salomon  v.  Sec.  of  State  for  India  [1906]  1  K.  B.  613. 
1")  Brinsmead  v.  Harrison  (1872)  L.  R.  7  C.  P.  547. 

11)  Stone  V.  GoHwHght  (1795)  6  T.  R.  411;   Weir  v.  Bell  (1878)  3  Ex.  D.  238,  C.  A.;  Bear 
V.  Stevenson  (1874)  30  L.  T.   177,  P.  C. 

12)  Bainbridge  v.  Postmaster-General  [1906]  1  K.  B.  178,  C.  A. 

IS)  Blackburn  v.  Scholes  (1810)  2  Camp.  343;  Seton  v.  Slade  (1802)  7  Ves.  265,  276. 
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2.  If  given  for  a  limited  period,  by  the  expiration  of  that  period;  it  may  be 
shown  that  by  the  custom  of  a  particular  trade  an  authority  given  in  ge- 
neral terms  expires  in  a  given  period i). 

3.  By  the  destruction  of  the  subject-matter  of  the  agency 2). 

4.  By  the  happening  of  any  event  rendering  the  agency  unlawful,  or  upon  the 
happening  of  which  it  is  agreed  between  the  principal  and  agent  that  the 
authority  shall  determine.  —  The  authority  of  an  agent  may  also  be  deter- 
mined, subject  as  hereinafter  mentioned,  by  the  death,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  principal  or  agent,  or  where  the  principal  is  a 
corporation  or  incorporated  company,  by  the  dissolution  of  the  corporation 
or  company,  or  by  notice  of  revocation  given  by  the  principal  to  the  agent, 
or  of  remmciation  given  by  the  agent  to  the  principal. 

When  authority  irrevocable.  'Where  the  authority  of  an  agent  is  given  by  deed^), 
or  for  valuable  consideration*),  for  the  purpose  of  effectuating  any  security^),  or  of 
protecting  or  securing  any  interest  of  the  agent  6),  it  is  irrevocable  during  the  sub- 
sistence of  such  security  or  interest^).  But  the  authority  is  not  irrevocable  merely 
because  the  agent  has  an  interest  in  the  exercise  of  it,  or  has  a  hen  for  advances 
on  the  subject-matter  thereof,  where  the  authority  was  not  given  expressly  for  the 
purpose  of  securing  such  interest  or  advances  s). 

Where  an  agent  is  employed  to  enter  into  any  contract,  or  to  do  any  other 
lawful  act  involving  personal  habUity,  and  is  expressly  or  imphedly  authorised  to 
discharge  the  habihty  on  behalf  of  the  principal,  the  authority  becomes  irrevocable 
as  soon  as  the  habihty  is  incurred  by  the  agent  9) ;  and  where  an  agent  is  authorised 
to  pay  money  on  behalf  of  his  principal  to  a  third  person,  the  authority  becomes 
irrevocable  as  soon  as  the  agent  enters  into  a  contract,  or  otherwise  becomes  bound, 
to  pay  or  hold  the  money  to  or  to  the  use  of  the  third  person^"). 

Where  an  agent  has  a  right  to  sue  on  a  contract  made  on  behalf  of  his  principal, 
and  would  be  entitled  as  against  the  principal  to  a  hen  on  any  goods,  chattels,  or 
money  recovered  in  respect  of  the  contract  or  of  any  breach  thereof,  the  authority 
of  the  agent  to  sue  and  give  a  discharge  for  the  goods,  chattels  or  money  recoverable, 
is  irrevocable  during  the  subsistence  of  the  claim  in  respect  of  which  he  would  be 
entitled  to  the  Ueni^). 

The  Conveyancing  Act,  188212),  ^jy  sections  8  and  9,  which  are  printed  in  the 
Appendix,  provides  that  powers  of  attorney  may  in  certain  cases  be  declared  irre- 
vocable in  favour  of  purchasers  for  valuable  consideration^*). 

In  any  of  the  above-mentioned  cases  in  which  an  authority  is  said  to  be  irre- 
vocable, it  is  not  determined  by  the  death,  lunacy,  unsoundness  of  mind,  or  bank- 
ruptcy of  the  principal,  and  cannot  be  revoked  by  him  without  the  consent  of  the 
agent. 

Revocation  by  death  or  Insanity.  Subject  to  what  has  been  said  above  in  reference 
to  irrevocable  authorities,  the  authority  of  every  agent,  whether  conferred  by  deed 
or  otherwise,  is  determined  by  the  death^*),  lunacy  or  unsoundness  of  mind^^)  of 

1)  Dickenson  v.  Lilwall  (1815)  4  Camp.  279;  Lawford  v.  Harris  (1896)   12  T.  L.  B.  275. 

2)  Rhodes  v.  Forwood  (1876)  1  App.  Cas.  256,  H.  L. 

5)  Gaussen  v.  Morton  (1830)  10  B.  &  C.  731. 
*)  Raleigh  v.  Atkinson  (1840)  6  M.  &  W.  670. 

6)  Smart  v.  Sandars  (1848)  5  C.  B.  895. 

8)  Kiddill  V.  Farnell  (1857)  3  Sm.  &  G.  428;  Smart  v.  Sandars,  supra;  Carmichael's  case 
[1896]  2  Ch.  643,  C.  A.;   Yates  v.  Hoppe  (1850)  9  C.  B.  541. 
')  Frith  V.  Frith  [1906]  A.  0.  254,  C.  A. 

8)  Raleigh  V.  Atkinson  (1840)  6  M.  &  W.  670;  Smart  v.  Sandars,  supra;  TapUn  v.  Florence 
(1851)  10  C.  B.  744. 

9)  Read  v.  Anderson  (1884)  13   Q.  B.  D.  779,  C.  A. 

1")  Crowfoot -v.  Chirney(li^2)  9  Bing.  372;  Walker  w.  iJostron  (1842)  9M.  &W.  Ul;  Hamilton 
V.  Spottiswoode  (1849)  4  Ex.  200. 

11)  Drinkwater  v.  Goodwin  (1775)  Cowp.  251;  Robson  v.  Kem^  (1802)  4  Esp.  233. 

12)  45  &  46  Vict.  c.  39. 

18)  The  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  47,  also  con- 
tains provisions  for  the  protection  of  agents  making  payments  and  doing  other  acts  under 
powers  of  attorney  without  knowledge  of  the  revocation  thereof.  The  section  is  printed  in 
the  Appendix. 

1*)  Blades  v.  Free  (1829)  9  B.  &  C.  167;  Oampanari  v.  Woodburn  (1854)  15  C.  B.  400;  In  re 
Overweg  [1900]  1  Ch.  209;  Farrow  v.   Wilson  (1869)  L.  R.  4  C.  P.  744. 

16)  Drew  V.  Nunn  (1879)  4  Q.  B.  D.  661,  C.  A. 
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either  the  principal  or  the  agent;  or,  where  the  principal  is  a  corporation  or  incor- 
pora,ted  company,  by  its  dissolution i).  If  the  principal  is  a  partnership,  the  author- 
ity is  determined  by  the  death  of  any  one  of  the  partners  2). 

Revocation  by  bankruptcy.  The  authority  of  an  agent,  whether  conferred  by 
deed  or  otherwise^),  except  where  it  is  irrevocable*),  and  except  in  the  case  of  an 
authority  to  do  a  merely  formal  act  in  completion  of  a  transaction  already  binding 
on  the  principal^),  is  revoked  by  the  first  act  of  bankruptcy  committed  by  the  prin- 
cipal within  the  three  months  immediately  preceding  the  date  of  the  presentation 
of  a  bankruptcy  petition  upon  which  the  principal  is  afterwards  adjudicated  bank- 
rupt 6).  Provided  that: 

1.  Where  the  authority  is  given  in  the  course  and  for  the  protection  of  mu- 
tual deahngs  between  the  principal  and  the  agent,  it  is  not  revoked  by  the 
bankruptcy  of  the  principal,  until  either  the  agent  has  notice  of  an  available 
act  of  bankruptcy,  or  the  receiving  order  is  made'). 

2.  Every  payment  or  act  made  to  or  by,  or  done  by,  the  agent  before  the 
date  of  the  receiving  order,  is  as  vahd  as  if  his  authority  had  not  been 
revoked  by  the  bankruptcy,  with  respect  to  any  third  person  dealing  with 
him  for  valuable  consideration  without  notice  of  any  available  act  of  bank- 
ruptcy by  the  principal,  and  also  with  respect  to  the  agent  if  at  the  time  when 
the  payment  or  act  was  made  or  done  he  had  no  notice  of  any  such  act  of 
bankruptcy  8). 

The  question  whether  the  bankruptcy  of  an  agent  determines  his  authority 
depends  upon  the  nature  and  terms  of  his  employment  3). 

Revocation  or  renunciation  by  notice.  The  authority  of  an  agent,  whether  con- 
ferred by  deed  or  not,  except  in  the  case  of  an  irrevocable  authority  i°),  is  determined 
by  the  principal  giving  the  agent  notice  of  revocation  at  any  time  before  the  author- 
ity has  been  completely  exercised '^i),  or  by  the  agent  giving  the  principal  notice  of 
renunciation.  The  authority  of  an  auctioneer  to  sell  goods  may  be  revoked  by  the 
principal  at  any  time  before  they  are  knocked  down  to  a  purchaser^^),  and  that  of 
a  broker  to  buy  or  sell  goods  at  any  time  before  the  purchase  or  sale  is  completed, 
even  after  he  has  made  a  verbal  contract,  in  cases  where  writing  is  necessary  to  render 
the  contract  enforceable^^).  The  authority  of  a  broker  to  effect  a  marine  insurance 
policy  may  be  revoked  at  any  time  before  the  policy  is  executed,  even  after  the  under- 
writers have  signed  the  sUp^*).  Authority  to  pay  money  in  respect  of  an  unlawful 
transaction  may  be  revoked  at  any  time  before  the  money  has  been  paid,  even  if  it 
has  been  credited  in  account  i^).  Where  an  authority  is  given  by  two  or  more  princi- 
pals jointly,  it  is  sufficient  if  the  notice  of  revocation  or  renunciation  be  given  by 
or  to  any  one  of  the  principals  i^). 

The  determination  of  the  authority  of  an  agent  by  notice  of  revocation  or  re- 
nunciation is  without  prejudice  to  any  claim  for  damages  the  principal  may  have 

1)  Saltan  v.  New  Beeston  OycU  Co.  [1900]  1  Ch.  43. 

2)  Taalcer  v.  Shepherd  (1861)  6  H.  &  N.  575. 

3)  Markwick  v.  Hardingham  (1880)  15  Ch.  D.  339,  C.  A. 
*)  Swpra,  p.  202. 

5)  Dixon  V.  Ewart  (1817)  Buck,  94. 

6)  46  &  47  Vict.  u.  52,  s.  43;  Pearson  v.  Graham  (1837)  6  A.  &  E.  899;  In  re  Lamb  (1887) 
55  L.  T.  517. 

7)  Elliott  V.  Turquand  (1881)  7  App.  Cas.  79,  P.  C;  Palmer  v.  Day  [1895]  2  Q.  B.  618. 
See  title  "Bankruptcy",  infra. 

8)  46  &  47  Vict.  c.  52,  s.  49;  In  re  Pollitt  [1893]  1  Q.  B.  455,  C.  A.;  In  re  Douglas  (1872) 
L.  R.  7  Ch.  534;  Ex  parte  Mac  Dormell  (1819)  Buck,  399. 

»)  M'  Call  V.  Australian  Meat  Co.  (1870)  19  W.  R.  188;  Phelps  v.  Lyle  (1840)  10  A.  &E.  113. 

10)  Supra,  p.  202. 

11)  Freeman  v.  Fairlie  (1838)  8  L.  J.  Ch.  44;  Bromley  v.  Holland  (1802)  7  Ves.  28;  Venning 
V.  Bray  (1862)  2  B.  &  S.  502;  Cam/panari  v.   Woodhurn  (1854)  15  C.  B.  400. 

12)  Warlow  V.  Harrison  (1859)  1  E.  &  E.  309. 

13)  Parmer  v.  Robinson  (1805)  2  Camp.  338.  n. 

1*)  Warwick  v.  Slade  (1811)  3  Camp.  127.  This  only  applies  to  marine  insurance:  Thompson 
V.  Adams  (1889)  23   Q.  B.  D.  361. 

IS)  Edgar  v.  Fowler  (1803)  3  East,  222;  Taylor  v.  Bowers  (1876)  1  Q.  B.  D.  291,  C.  A.  As 
to  money  to  be  paid  in  respect  of  a  wager,  see  Diggle  v.  Higgs  (1877)  2  Ex.  T>.  422;  Shoolbred 
V.  Roberts  [1900]  2  Q.  B.  497;  C.  A.;  Burge  v.  Ashley  [1900]  1   Q.  B.  744,  C.  A. 

18)  Bristow  V.   Taylor  (1817)  2  Stark.  50. 
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against  the  agent,  or  the  agent  against  the  principal,  for  breach  of  the  contract 
of  agency;  but  a  contract  of  agency  may  be  determined  at  the  will  of  either,  in  the 
absence  of  agreement,  express  or  implied,  to  the  contrary i). 

When  notiee  of  determination  to  third  persons  necessary.  Where  a  principal,  by 
words  or  conduct,  represents  or  permits  it  to  be  represented,  that  an  agent  is  autho- 
rised to  act  on  his  behalf,  he  is  bound  by  the  acts  of  the  agent,  notwithstanding 
the  determination  of  the  authority,  except  where  it  is  determined  by  the  death 
or  bankruptcy  of  the  principal,  to  the  same  extent  as  he  would  have  been  if  the 
authority  had  not  been  determined,  with  respect  to  any  third  person  dealing  with 
the  agent  on  the  faith  of  any  such  representation,  without  notice  of  the  determina- 
tion of  his  authority  2). 


1)  Bovine  v.  Dent  (1904)  21  T.  L.  R.  82;  Motion  v.  Michaud  (1892)  8  T.  L.  R.  447,  C.  A.; 
Joynson  v.  Hunt  (1905)  93  L.  T.  470,  C.  A. 

2)  Trueman  v.  Loder  (1840)  11  A.  &  E.  589;  Drew  v.  Nunn  (1879)  4  Q.  B.  D.  661,  C.  A.; 
Maraden  v.  City  &  County  Assurance  Co.  (1865)  L.  R.  1  C.  P.  232;  Pole  v.  Leask  (1862)  33  L.  J.  Ch. 
155,  H.  L.  As  to  revocation  by  bankruptcy,  see  supra^.  203,  and  as  to  revocation  by  death,  see 
Blades  v.  Free  (1829)  9  B.  &C.  167.  This  latter  case  is  of  doubtful  authority,  and  it  is  questionable 
whether  the  principle  stated  in  the  text  does  not  apply  in  the  case  of  a  revocation  by  the  death 
of  the  principal. 


Title  IV.    Contracts. 

By  J.  G.  Pease,  B.  A.,  Barrister-at-Law. 


I.  Introductory. 

The  term  "Contract"  is  used  in  two  senses  in  English  law.  In  its  narrower 
sense,  and  that  in  which  it  is  most  commonly  used,  it  is  defined  by  an  eminent  writer 
(Sir  W.  Anson  in  his  "Principles  of  the  Law  of  Contract")  as  "an  agreement  en- 
forceable at  law,  made  between  two  or  more  persons  by  which  rights  are  acqxiired 
by  one  or  more  to  acts  or  forbearances  on  the  part  of  the  other  or  others".  Contract 
in  this  sense  is  founded  on  agreement  and  can  only  come  into  existence  as  a  result 
of  agreement.  But  there  are  certain  obligations  a  brefich  of  which  gives  rise  to  an 
action  of  contract,  and  which,  therefore,  in  the  larger  sense  of  the  term  are  properly 
denominated  contracts.    These  are 

1.  An  obhgation  to  pay  a  debt  of  record. 

2.  An  obligation  created  by  deed. 

3.  An  obhgation  to  pay  money  arising  out  of  a  "contract  imphed  in  law",  or  a 
"quasi-contract' ' . 

Each  of  these  obUgations  has  something  ia  common  with  contracts  founded 
on  agreement,  and  the  first  and  second  may,  but  do  not  necessarily,  result  from  an 
agreement,  but  for  none  of  them  is  an  agreement  necessary. 

Contracts  of  Record.  The  most  famihar  kind  of  debt  of  record  is  that  which 
is  created  by  a  judgment  of  an  Enghsh  Court  of  Record  to  pay  a  sum  of  money. 

The  judgment  creates  a  debt  for  which  an  action  of  debt  may  be  brought  and 
technically  the  obhgation  to  pay  the  debt  is  a  contract.  It  is  caUed  a  contract  of 
record  because  it  derives  its  force  from  its  being  recorded  in  the  Records  of  the 
Court.  But  the  consideration  of  the  nature  of  Judgments  and  other  Contracts  of 
Record!)  scarcely  belongs  to  Commercial  law  and  forms  no  part  of  this  title 2). 

II,  Contracts  by  agreement. 

Leaving  out  of  consideration  contracts  of  record  and  impUed  contracts^),  there 
are  two  ways  in  which  persons  may  voluntarily  submit  themselves  to  contractual 
obhgations : 

First,  a  person  may  bind  himself  to  another  by  a  "formal  contract"  or  promise 
made  by  deed,  and  second,  two  persons  may  enter  into  an  agreement  by  which 
they  make  mutual  promises  or  by  which  one  party  promises  in  consideration  of 
something  done  or  forebome  by  the  other.  Contracts  of  the  second  kind  are  called 
"simple  contracts". 

Formal  Contracts.  A  promise  made  by  deed  derives  its  enforceabihty  from 
the  observance  of  certain  formahties.  These  formalities  are  that  the  promise  must 
be  in  writing  and  the  writing  must  be  sealed  by  the  party  making  the  promise  and 
deHvered  to  the  other  party  or  to  some  one  on  his  behalf.  The  act  of  seahng  may 
be  merely  formal,  as  by  touching  a  wafer  or  piece  of  seahng  wax  already  attached 
to  the  document,  at  the  same  time  acknowledging  it  as  the  seal  of  the  party.  The 
deUvery  need  not  be  actual :  it  is  enough  if  the  party  says  "I  deliver  this  as  my  deed" 
and  he  need  not  part  with  actual  possession*). 

Unless  these  formahties  are  comphed  with  the  instrument  is  not  a  deed  and  is 
not  binding  as  a  contract  under  seal. 

If  the  formahties  are  performed  with  the  intention  of  executing  a  deed  presently 
binding,  nothing  more  is  required. 

A  deed,  however,  may  be  dehvered  so  as  to  suspend  or  qualify  its  binding 
effect.    The  maker  may  declare  that  it  shall  have  no  effect  until  a  certain  time 


1)  E.  g.  Recognizances,  i.  e.  debts  to  the  Crown  acknowledged  by  the  debtor  in  the  presence 
of  a  Court  of  Record. 

2)  Judgments  of  Foreign  Courts  are  not  contracts  of  Record  (see  post  p.  214). 
8)  As  to  implied  contracts  see  post  p.  213. 

*)  See  per  Blackburn,  J.  in  Xenoa  v.   Wicklvam  (1866),  L.  R.  2  H.  L.  296  at  p.  312. 
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has  arrived  or  until  some  condition  has  been  performed.  Such  a  deed  is  called 
an  escrow.  But  when  the  time  has  arrived  or  the  condition  has  been  fulfilled  the 
maker  is  absolutely  bound  by  it,  whether  he  has  parted  with  the  possession  or  not^). 

And  even  if  the  formahties  have  been  complied  with,  the  deed  is  wholly  in- 
operative and  void  when  the  party  who  has  sealed  and  deHvered  it  has  done  so  under 
a  complete  misapprehension  as  to  the  nature  of  the  instrument.  The  mere  fact 
that  he  does  not  know  its  contents  is  not  enough  to  render  it  void,  but  if  he  goes 
through  the  formahties  thinking  he  is  executing  a  document  of  a  wholly  different 
nature  from  that  which  in  fact  he  is  seahng  and  deHvering,  there  is  no  execution 
and  it  is  not  his  deed  2). 

Moreover,  a  contract  by  deed,  hke  a  simple  contract,  is  voidable  in  certain  cir- 
cumstances, if  its  execution  was  procured  by  fraud,  misrepresentation  or  duress^), 
or  if  its  purpose  or  the  consideration  is  illegal*). 

Almost  any  contract  may  be  expressed  in  a  deed,  but  in  practice  deeds  are 
seldom  used  for  ordinary  commercial  transactions.  Articles  of  partnership  and  of 
apprenticeship,  contracts  for  extensive  building  and  engineering  works,  poUcies  of 
insurance  etc.  are  often,  but  not  necessarily,  expressed  in  deeds.  Charter-parties 
were  formerly  but  seldom  are  now. 

Bonds  are  contracts  by  deed  used  for  guaranties^),  indemnities,  and  for  securing 
the  performance  of  contractual  and  other  duties.  The  ordinary  form  of  bond  is 
a  declaration  by  the  obhgor  that  he  binds  himseK  for  payment  to  the  obligee  of 
a  sum  of  money,  followed  by  a  condition  that  the  bond  shall  be  void  in  case  the 
obligor  or  some  other  person  does  that  for  which  the  bond  is  security.  It  is  sealed 
by  the  obHgor  and  deHvered  by  him  as  his  deed^). 

Contracts  under  seal  differ  from  simple  contracts  in  four  respects: 

1.  They  require  no  consideration  to  make  them  binding. 

2.  At  Common  Law  they  can  only  be  rescinded  or  cancelled  by  deed  (but 
see  p.  231). 

3.  The  time  within  which  an  action  must  be  brought  so  as  not  to  be  barred 
by  a  Statute  of  Limitations  is  20  years  instead  of  6  years  as  in  the  case  of 
simple  contracts  (post  p.  245). 

4.  Whereas  upon  the  death  of  a  party  to  a  simple  contract  the  only  remedy 
is  against  his  personal  representatives,  a  contract  under  seal  may  operate 
in  law  to  bind  the  heirs  and  real  estate  of  the  deceased  as  well  as  his  personal 
estate.  That  is  to  say,  that  such  contracts  are  enforceable  against  the  heir 
and  devisees  of  the  real  estate  to  the  extent  of  the  land  of  the  deceased 
coming  to  them  by  intestacy  or  devise. 

Simple  Contracts.  That  a  simple  contract  founded  on  agreement  may  be  enfor- 
ceable two  conditions  must  be  fulfOled: 

1.  There  must  be  an  actual  agreement  between  the  parties,  and 

2.  Neither  party  is  bound  unless  there  is  some  consideration  for  his  being 
bound. 

No  formahties  are  requisite.  The  agreement  may  be  whoUy  expressed  in  a 
written  document  signed  or  acknowledged  by  the  parties,  or  it  may  be  contained 
in  letters  or  other  documents,  or  it  may  be  made  by  word  of  mouth:  and  in  some 
cases  the  agreement  of  the  parties  may  properly  be  inferred  wholly  or  partly  from 
their  conduct  without  any  express  words  of  agreement.  But  an  actual  agreement 
is  absolutely  necessary: 

We  shall  consider: 

1.  What  is  meant  by  "agreement". 

2.  What  constitutes  "consideration". 


1)  See  Lord  Cranworth,  in  Xenos  v.   Wickham  (1866)  L.  R.  2  H.  L,  at  p.  323. 

2)  See  Hunter  v.  Walters  (1871),  L.  R.  7  Ch.  75;  Howatson  v.  Webb  [1908]  1  Ch.  1,  and 
p.   219,  post. 

3)  Post,  pp.  219—221. 
*)  Post,  p.  224. 

6)  See  title  "Guaranties"  mfra. 

6 )  By  law  certain  conveyances  of  property,  including  leases  for  more  than  3  years  and 
bills  of  sale,  must  be  by  deed;  and  contracts  of  corporations  miust  in  certain  cases  be  under  the 
common  seal  of  the  corporation  (see  post  p.  216).  A  deed  is  necessary  to  the  enforceability  of  all 
promises  for  which  there  is  no  consideration  (post  p.  209).  And  by  the  constitution  of  many  com- 
panies transfers  of  stock  or  shares  must  be  by  deed. 
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III.  Agreement:  Offer  and  Acceptance. 

An  agreement  may  be  made  by  offer  (or  proposal)  and  acceptance.  An  offer 
or  proposal  by  one  party  is  the  first  step  in  the  formation  of  an  agreement.  It  may 
be  made  in  writing  or  by  word  of  mouth  or  even  by  conduct.  An  order  given  to 
a  tradesman  to  deliver  goods  is  in  effect  an  offer  to  buy  the  goods.  So  also  a  request 
to  a  booking  clerk  for  a  railway  ticket  is  an  offer  to  enter  into  a  contract  for  carriage 
with  the  railway  company.  In  either  case  there  is  no  contract  tiU  the  offer  is  accepted. 

Instead  of  either  accepting  or  refusing  the  offer,  the  person  to  whom  it  is  made 
may  make  a  counter-offer.  If  A  offers  to  sell  a  horse  to  B  for  £50  and  B  says  he 
wiU  give  £40  for  it,  this  is  a  counter-offer  which  A  in  his  turn  may  accept  or  refuse  — 
or  he  may  again  make  a  counter-offer  by  offering  to  sell  for  £45,  or  by  attaching 
to  B's  offer  some  condition.  Any  proposal  to  modify  the  terms  of  an  offer  constitutes 
a  counter-offer :  and  until  an  offer  or  counter-offer  made  by  one  party  is  accepted 
absolutely  and  unconditionally  there  is  no  agreement.  When  once  an  offer  of  one 
party  has  been  unconditionally  accepted  by  the  other  there  is  an  agreement. 

The  terms  of  an  offer  may  be  included  in  a  single  letter  or  oral  communication, 
or  may  be  contained  in  a  number  of  separate  documents,  such  as  letters,  price  Hsts, 
sale-catalogues  etc. 

When  an  offer  contained  ia  a  written  or  printed  document  is  accepted,  the  party 
accepting  cannot  (in  the  absence  of  fraud)  be  heard  to  say  that  he  did  not  read  or 
understand  the  terms  of  the  offer :  nor  can  the  offeror  be  heard  to  say  that  he  did 
not  know  its  contents  i). 

The  terms  of  an  offer  are  sometimes  contained  in  a  document  which  is  primarily 
and  on  the  face  of  it  merely  an  acknowledgment  or  receipt  —  as  when  goods  are 
deposited  at  a  railway  cloakroom  and  a  receipt  for  the  goods  is  given,  upon  which 
there  are  printed  the  conditions  on  which  the  goods  are  received.  To  make  the 
conditions  printed  on  such  a  document  part  of  the  contract,  it  is  enough  if,  at  the 
time  of  the  deposit,  the  attention  of  the  other  party  is  called  to  them.  In  that  case 
by  depositing  the  goods  and  taking  the  receipt  he  is  deemed  to  have  accepted  the 
conditions  as  the  terms  of  the  contract.  But  if  his  attention  is  not  called  to  them 
and  he  does  not  know  that  the  document  contains  conditions,  and  it  is  of  such  a  nature 
that  he  may  reasonably  assume  it  is  only  a  receipt,  the  conditions  form  no  part  of 
the  contract,  unless  the  party  giving  it  does  what  is  reasonably  sufficient  to  call 
attention  to  them,  as  by  printing  something  on  the  face  of  the  document  which  will 
call  attention  to  conditions  printed  elsewhere  2).  The  same  rule  apphes  to  contracts 
made  by  passenger  tickets,  the  ticket  being  primarily  only  a  receipt  for  the  passage 
moneyS).  But  it  does  not  apply  to  such  contracts  as  bills  of  lading,  or  other  contracts 
the  special  terms  of  which  would  ordinarily  be  sought  in  the  documents  passing 
between  the  parties.  In  those  cases  neither  party  can  be  heard  to  say  he  did  not 
read  or  know  of  the  printed  terms*). 

An  offer  is  usually  addressed  to  a  particular  person,  and  such  an  offer  can  not 
be  accepted  by  any  other  person  S) :  but  if  an  offer  is  made  generally  to  any  person 
who  chooses  to  accept  it,  any  one  may  accept  it*),  and  if  it  is  made  to  any  one  of 
a  class  of  persons  who  chooses  to  accept,  such  as  to  any  shareholder  in  a  company, 
it  may  be  accepted  by  any  one  belonging  to  that  class'). 

The  general  rule  with  regard  to  acceptance  of  an  offer  is  that  it  must  be  com- 
municated to  the  offeror.  That  is  to  say,  the  person  accepting  must  by  word  of 
mouth,  or  by  writing  or  conduct  communicate  to  the  offeror  his  acceptance  of 
the  offer,  and  until  he  does  so  there  is  no  contract  8). 

But  the  offeror  may  by  his  offer  dispense  with  the  necessity  of  communication 
of  acceptance.  He  may  say  that  he  wiU  be  satisfied  if  the  acceptance  is  communi- 
cated to  some  third  person,  or  if  some  act  is  performed  which  shows  a  present  in- 

1)  Harris  v.  G.  W.  R.  (1876),  1  Q.  B.  D.  515.  Biggar  v.  Rock  Life  Assurance  Go.  [1902] 
1  K.  B.  516. 

2)  Parker  v.  S.  E.  Ry.  Co.  (1877),  2  C.  P.  D.  416. 

8)  Richardson  Spence  &  Co.  v.  Rowntree  [1894]  A.  C.  217. 
*)   Watkins  v.  Rymill  (1883),  10  Q.  B.  D.   178. 

5)  Hardman  v.  Booth  (1863),  1  H.  &  C.  803. 

6)  Gerhard  v.  Bates  (1853),  2  E.  &  B.  476. 

7)  Carlill-v.  Carbolic  Smoke  Ball  Go.  [1893]  1  Q.  B.  256.    Johnston \. Boy es  [1899]  2  Ch.  73. 

8)  Brogden  v.  Met.  Ry.  Co.  (1877),  2  App.  Cas.  666. 
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tention  to  accept.  In  such  cases  acceptance  in  the  manner  indicated  is  enough 
to  constitute  an  agreement^).  But  there  must  in  every  case  be  something  said, 
written  or  done  which  shows  an  intention  to  accept.  On  the  one  hand  the  person 
to  whom  the  offer  is  addressed  cannot  by  merely  making  up  his  mind  to  accept, 
bind  the  other  party 2).  On  the  other  hand  it  is  not  open  to  the  offeror  to  treat  the 
offer  as  accepted  merely  because  it  is  not  declined 3). 

The  most  important  exception  to  the  necessity  of  communication  of  acceptance 
occurs  in  cases  where  commercial  contracts  are  arranged  by  postal  correspondence.  In 
these  cases,  although  there  is  no  express  dispensation  with  the  necessity  for  communi- 
cating acceptance,  it  is  weD  understood  that  acceptance  of  an  offer  is  complete  as 
soon  as  a  letter  of  acceptance  is  posted*).  The  moment  when  the  parties  are  taken 
to  be  in  agreement  is  the  moment  of  posting  a  letter  containing  an  unqualified  accep- 
tance of  the  offer:  and  this  is  so  even  though  the  letter  is  delayed  in  delivery  or 
never  reaches  the  addressee^).  As  we  shall  see,  it  is  irhportant  to  fix  the  exact 
moment  when  the  parties  are  agreed,  because,  though  a  revocation  of  the  offer  may 
be  made  up  to  that  moment,  it  cannot  be  made  afterwards. 

An  offer  may  be  made  in  such  a  form  that  any  one  to  whom  it  is  communicated 
may  accept  it  by  merely  acting  upon  it.  Thus  an  advertisement  by  which  an  offer 
is  made  to  pay  money  to  any  one  who  does  some  act  may  be  accepted  by  any 
person  by  simply  doing  that  act.  The  form  of  the  offer  dispenses  with  communication 
of  acceptance  and  substitutes  therefor  the  doing  of  the  act  for  which  the  money  is 
offered^). 

Again,  an  offer  to  a  particular  person  may  be  made  in  such  general  terms  that 
it  may  continue  open  and  be  accepted  from  time  to  time,  so  that  each  time  it  is 
accepted  a  new  contract  is  made. 

For  instance  a  person  may  make  a  tender  by  which  he  offers  to  supply  at  a 
named  price  any  goods  of  a  particular  description  which  may  be  ordered  within 
a  certain  period  of  time.  Each  time  goods  are  ordered  there  is  an  acceptance  of  this 
offer  and  a  contract  to  supply  the  goods  ordered  and  to  pay  for  them  at  the  price 
named  in  the  tender').  But  until  goods  are  ordered  there  is  no  contract,  and  there  is 
no  obligation  on  the  one  hand  to  order  8),  or  on  the  other  hand  to  keep  the  offer  open. 

Offers  of  this  kind  must,  however,  be  distinguished  from  invitations  to  make 
offers.  When  tenders  are  invited  for  the  supply  of  goods  or  for  executing  works, 
the  invitation  to  tender  may  be  so  expressed  as  to  amount  to  an  offer,  which  any 
one  may  accept  by  complying  with  certain  conditions,  or  it  may  be,  and  usually  is, 
so  framed  as  to  be  merely  an  invitation  to  make  offers.  Thus  if  the  invitation  states 
without  qualification  that  the  lowest  tender  will  be  accepted,  this  is  an  offer 
to  accept  the  lowest  tender,  which  is  accepted  by  the  mere  act  of  making  the  lowest 
tender.  But  the  person  inviting  tenders  usuaUy  protects  himself  by  saying  that 
he  does  not  bind  himself  to  accept  the  lowest  or  any  tender.  The  invitation  to 
tender  is  then  only  an  invitation  to  make  offers.  Each  tender  is  an  offer :  and  there 
is  no  agreement  tiU  a  tender  is  accepted®). 

Revocation  of  Offer.  In  general  an  offer  may  be  revoked  at  any  time  before 
it  is  accepted,  by  any  words  or  conduct  showing  a  clear  and  undoubted  intention 
to  revoke^").  But  the  revocation  must  be  communicated  to  the  person  to  whom 
the  offer  is  made  and  is  only  operative  from  the  time  when  it  is  communicatedi^). 
So  a  revocation  by  letter  operates  from  the  actual  receipt  of  the  letter,  not  from 
the  time  when  it  is  posted.  And  if  a  letter  of  revocation  is  not  received  till  after 
a  letter  of  acceptance  has  been  posted,  the  revocation  is  too  late^^). 

1)  Ibid,  and  see  cases  below. 

2)  Felthoiise  v.  Bindley  (1862),  11  C.  B.  N.  S.  869. 

»)  Russell  V.  Thornton  (1860),  4  H.  &  N.  788:  6  H.  &  N.  140.  In  re  Empire  Assurance  Cor- 
poration (1871),  L.  R.  6  Ch.  266. 

*)  Dunlop  V.  Higgins  (1848),  1  H.  L.  C.  381. 

6)  Household  Fire  Insurance  Co.  v.  Grant  (1879),  4  Ex.  D.  216. 

»)  Carlill  V.  Carbolic  Smoke  Ball  Co.  [1893]  1   Q.  B.  256. 

')  Great  Northern  Railway  v.   Witham  (1873),  L.  R.  9  C.  P.   16. 

8)  Burton  v.  Great  NoHhem  Railway  (1854),  9  Ex.  507. 

9)  See  Spencer  v.  Harding  (1870),  L.  R.  5  C.  P.  561.   of.  Johnson  v.  Boyes  [1899]  2  Ch.  72. 

10)  Dickinson  v.  Dodds  (1876),  2  Ch.  D.  463. 

11)  Byrne  v.  van  Tienhoven  (1881),  5  C.  P.  D.  344. 

12)  Henthorn  v.  Fraser  [1892]  2  Ch.  27. 
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A  promise  to  keep  the  offer  open  for  a  certain  time  does  not  prevent  the  offeror 
from  revoking  within  that  time  i)  —  unless  there  is  some  independent  consideration 
for  keeping  the  offer  open^).  Its  only  effect  is  to  limit  the  time  within  which  the 
offer  may  be  accepted  unless  previously  revoked. 

If  a  time  is  named  within  which  an  offer  is  to  be  accepted,  an  acceptance  after 
the  expiration  of  that  time  does  not  constitute  an  agreement.  At  most  such  an 
acceptance  would  be  a  counter-offer.  And  even  when  no  time  is  expressly  named 
for  acceptance,  an  offer  lapses  (without  express  revocation)  if  it  is  not  accepted 
within  such  time  as  is  in  all  the  circumstances  reasonable  3), 

IV.  Contracts  in  Writing. 

Though  all  agreements  are  brought  about  by  offer  and  acceptance,  the  terms 
when  finally  agreed  upon  are  often  put  into  the  form  of  a  written  contract.  If  it 
is  the  intention  of  the  parties  (as  gathered  from  conversations  or  letters)  that  the 
agreement  shall  not  be  binding  until  it  has  been  put  into  the  form  of  a  written 
agreement,  there  is  no  enforceable  contract  until  this  is  done.  But  if  their  intention 
appears  to  be  that  they  shall  be  bound  as  soon  as  the  terms  are  agreed  upon  and 
that  those  terms  are  afterwards  to  be  put  into  writing  for  the  sake  of  preserving 
a  raemorial,  the  Comrfcs  wiU  enforce  the  contract  though  it  has  not  been  drawn 
up  in  a  written  agreement*).  If  the  terms  of  the  agreement  are  drawn  up  and  ex- 
pressed in  a  document  signed  by  the  parties,  such  document  is  (in  the  absence 
of  fraud  or  of  common  mistake:  see  post  p,  219)  conclusive  that  the  parties  have 
agreed  to  those  terms  and  neither  party  can  be  heard  to  say  that  he  did  not  in  fact 
agree  to  any  one  or  more  of  those  terms,  or  that  he  was  ignorant  of,  or  did  not  imder- 
stand,  the  contents  of  the  document^).  He  may  however  show  that  he  put  his  name 
to  the  document  not  for  the  purpose  of  making  himself  a  party  to  the  agreement, 
but  as  a  witness  only  to  the  signature  of  another  party,  or  that  he  signed  it  thinking 
it  was  a  document  of  a  wholly  different  nature  from  that  which  in  fact  it  is 6). 

V.  Consideration. 

An  agreement  or  promise  (not  being  by  deed)  is  not  enforceable  unless  it  is 
made  for  some  consideration.  This  means  that  a  mere  voluntary  promise  by  one 
person  though  accepted  by  another  is  not  a  contract.  An  agreement  between  two 
persons  that  one  shall  work  for  the  other  without  reward  is  not  enforceable:  but 
an  agreement  that  one  shall  work  and  the  other  shall  pay  him  is  enforceable,  the 
promise  to  pay  being  consideration  for  the  promise  to  work. 

Consideration  may  consist  of  some  right,  benefit  or  profit  accruing  to  the  party 
promising,  or  in  some  detriment  or  loss  suffered,  or  some  forbearance  given  or 
responsibility  undertaken,  by  the  other  party''). 

When  an  agreement  consists  of  mutual  promises,  such  as  an  agreement  by  one 
to  do  work  and  by  the  other  to  pay  for  it,  the  promise  of  each  party  is  consideration 
for  the  promise  of  the  other.  Each  party  gets  the  benefit  of  the  promise  of  the  other. 
But  there  may  be  sufficient  consideration  without  any  benefit  received  or  promised. 
If  A  promises  B  that  in  consideration  of  B's  lending  C  money,  A  will  pay  the  debt 
if  C  does  not,  the  consideration  for  A's  promise  is  the  detriment  suffered  by  B  in 
parting  with  bis  money  and  this  is  sufficient  consideration  without  showing  any 
benefit  accruing  to  A. 

The  consideration  for  a  promise  must  however  move  from  the  person  to  whom 
the  promise  is  made.  This  means  that  the  person  to  whom  the  promise  is  made 
must  be  the  person  who  makes  some  reciprocal  promise,  or  from  whom  the  benefit 
or  profit  comes,  or  the  person  who  suffers  the  forbearance,  detriment  or  loss,  or 
undertakes  the  responsibihty.  It  follows  from  this  that  an  agreement  which  con- 
sists of  mutual  promises  cannot  be  enforced  by  a  third  person  even  though  it  is 

1)  Orant  v.  Routledge  (1828),  4  Bing.  653.    Dickinson  v.  Dodds  (1876),  2  Ch.  D.  463. 

2)  See  Pollock  on  Contract  7th.  Ed.  p.  26. 

3)  Ramagate  Hotel  Co.  v.  Ooldsmid  (1886),  L.  R.   1  Ex.  109. 

4)  Ridgway  v.  Wharton  (1856),  6  H.  L.  C.  238;  Rossiter  v.  Miller  (1878),  3  App.  Cas.  1124. 
sf  See  Blackburn,  J.,  in  Harris  v.  O.  W.  Ry.  Co.  (1876),  1   Q.  B.  D.  615,  530. 

6)  Foster  V.  Mackinnon  (1869),  L.  R.  4  C.  P.  704;  post,  p.  219. 

7)  Currie  v.  Misa  (1875),  L.  R.   10  Ex.   153,  162. 
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made  for  his  benefit  and  he  has  assented  to  it^).  For  instance  if  A  promises  to  pay 
money  to  B  in  consideration  of  C's  promising  to  do  the  same,  and  A  does  not  pay, 
B  cannot  sue  him,  for  there  is  no  consideration  moving  from  B^).  So  if  a  purchaser 
of  a  business  agrees  with  the  seller  to  pay  the  existing  trade  debts,  a  creditor  cannot 
enforce  payment  against  the  purchaser  of  the  business.  Though  the  arrangement 
may  be  beneficial  to  him,  there  is  no  consideration  moving  from  him  to  the  pur- 
chaser. 

It  is  not  necessary  that  the  consideration  for  a  promise  should  be  adequate. 
The  smallest  consideration  is  enough  to  support  a  promise,  provided  it  has  some 
real  value  and  is  not  merely  iUusory^).  An  agreement  to  accept  in  discharge  of 
an  admitted  debt,  a  smaller  sum  than  is  due,  is  not  enforceable  because  there 
is  no  consideration  for  giving  up  the  balance,  and  an  action  for  the  balance 
will  lie  even  after  payment  of  the  smaller  sum*).  But  an  agreement  to  take  a  smaller 
sum  in  settlement  of  a  disputed  claim  for  a  larger  sum  is  good,  because  the  settle- 
ment of  the  dispute  is  some  consideration  for  giving  up  part  of  the  claim^).  So  too 
an  agreement  to  give  up  part  of  an  admitted  debt  not  immediately  payable  in  con- 
sideration of  earlier  payment  of  the  other  part  is  good.  The  benefit  of  earlier  pay- 
ment is  consideration  for  giving  up  part  of  the  debt  6). 

Where  the  agreement  consists  of  mutual  promises  each  is  consideration  for 
the  other.  But  to  be  good  consideration  a  promise  must  be  one  which  is  itself  capable 
of  being  enforced  in  law,  otherwise  its  value  is  merely  illusory.  So  a  promise  to  do 
something  iHegaF),  or  something  of  so  vague  a  nature  that  it  is  incapable  of  being 
enforced  is  insufficient 8).  Further  the  promise  must  not  be  of  something  which  the 
party  making  it  is  already  bound  by  contract  with  the  other  party  to  do.  So  if 
a  servant  is  bound  by  contract  with  his  master  to  do  certain  work  for  certain  wages, 
a  promise  by  the  servant  to  do  the  work  he  is  already  boimd  to  do  is  no  consifieration 
for  a  promise  by  the  master  to  pay  him  extra  wages  for  doing  it  9). 

A  promise  made  for  a  consideration  which  is  wholly  past  at  the  time  when 
the  agreement  is  made  is  not  enforceable  —  e.  g.  a  promise  to  pay  for  services  already 
preformed i**).  So  if  after  the  sale  of  goods  a  warranty  is  given,  no  action  can  be 
brought  on  the  warranty  unless  there  is  some  new  consideration  other  than  the 
sale  to  support  it^i). 

But  a  consideration  which  at  the  request  of  the  promisor  is  executed  simultane- 
ously with  the  acceptance  of  the  offer  is  sufficient.  In  those  cases  where  the  offer 
is  to  be  accepted  by  doing  that  which  will  be  the  consideration  for  the  promise, 
the  execution  of  the  consideration  and  the  making  of  the  agreement  are  necessarily 
contemporaneous.  For  instance  if  the  offer  is  to  pay  money  to  any  one  who  will 
give  certain  information,  the  offer  is  accepted  by  giving  the  information,  and  the 
giving  of  the  information  is  the  consideration  for  the  promise  to  payi^). 

So  if  A  orders  goods  from  B  and  B  sends  them,  by  doing  so  he  accepts  the 
offer  to  pay  which  is  implied  in  A's  order  and  at  the  same  time  executes  the  con- 
sideration for  A's  promise  to  pay. 

Contracts  of  this  kind  are  called  contracts  on  an  executed  consideration.  There 
are  no  mutual  promises,  and  there  is  no  contract  at  all  until  one  of  the  parties  has 
executed  the  consideration  for  the  promise  of  the  other  by  doing  that  in  considera- 
tion of  which  the  promise  is  made. 

1)  Price  V.  Eaaton  (1833),  4  B.  &  Ad.  433;  Eley  v.  Poaitive  Assurance  Co.  (1876),  1  Ex.  D.  88. 

2)  Tweddle  v.  Atkinson  (1861),  1  B.  &  S.  393. 

3)  Oarlill  V.  Carbolic  Smohe  Ball  Co.  [1893]  1  Q.  B.  256;  Bainbridge  v.  Firmstone  (1838), 
8  A.  &  E.  743. 

*)  Poakea  y.' Beer  (1884),  9  App.  Cas.  605. 

S)   WUUnson  v.  Byers  (1834),  1  A.  &  E.   106;  Cooper  v.   Parker  (1855),   15  C.  B.  822. 

^)  See  further  post  p.  244. 

')  See  post  p.  224. 

8)   White  V.  Bluett  (1853),  23  L.  J.  Ex.  36. 

")  Stilk  V.  Myrick  (1809),  2  Camp.  317;  Harris  v.  Carter  (1854),  3  E.  &  B.  559. 
1")  Beaumont  v.  Reeve  (1846),  8  Q.  B.  483.    An  existing  debt,  not  being  a  mere  moral  obli- 
gation, is  however  sufficient  consideration  for  a  promissory  note  or  bill  of  exchange ;  see  Gurrie 
V.  Misa  (1875),  L.  R.   10  Ex.   153  and  title  "Bills  of  Exchange"  post. 

11)  Roscorla  v.   Thomas  (1842),  3  Q.  B.  234. 

12)  Carlill  V.  Carbolic  Smoke  Ball  Co.  [1893]  1  Q.  B.  256;    Williams  v.  Carwardine  (1833), 
4  B.  &  Ad.  621. 
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VI.  Simple  Contracts  for  which  Writing  is  necessary. 

Certain  contracts  are  required  by  Statute  to  be  in  -writing.  They  are  simple 
contracts  and  compliance  with  the  statutory  requirement  of  writing  does  not  do 
away  with  the  necessity  for  consideration i). 

The  contracts  which  are  required  to  be  in  writing  are: 

1.  BiUs  of  exchange  and  promissory  notes  2). 

2.  Contracts  of  marine  insurance  8). 

.3.  Contracts  for  the  sale  of  goods  of  £10  or  upwards*). 

4.  Promises  to  pay  debts  barred  by  the  Statutes  of  Limitations  S). 

5.  Certain  contracts  with  railway  and  canal  companies,  by  which  they  are 
reHeved  from  Habihty  for  loss  of  or  injury  to  goods 6). 

6.  Agreements  between  soUcitors  and  clients  with  respect  to  the  amount  and 
manner  of  payment  of  their  costs''). 

7.  The  species  enumerated  in  s.  4  of  the  Statute  of  Frauds  s). 

All  of  these  except  those  enumerated  in  the  Statute  of  Frauds,  and  agreements 
between  solicitors  and  clients,  are  dealt  with  in  other  parts  of  this  Work. 

Section  4  of  the  Statute  of  Frauds  enumerates  five  species  of  contracts, 
namely: 

1.  Special  agreements  by  executors  or  administrators  to  answer  damages  out 
of  their  own  estate. 

2.  Guaranties. 

3.  Agreements  made  in  consideration  of  marriage. 

4.  Contracts  or  sales  of  la,nds  or  any  interest  in  or  concerning  them. 

5.  Agreements  not  to  be  performed  within  one  year  from  the  making  thereof. 
With  regard  to  all  these  it  enacts  that  no  action  shall  be  brought  upon  such 

contracts  unless  the  agreement  or  some  note  or  memorandum  thereof  is  in  writing 
signed  by  the  party  to  be  charged  or  his  agent. 

Of  these  five  species  guaranties  are  dealt  with  elsewhere  (see  title  "Guaranties"), 
and  the  only  other  that  is  of  frequent  occurrence  in  commercial  law  is  that  of  con- 
tracts not  to  be  performed  within  one  year  from  the  making  thereof. 

For  the  Statute  to  apply,  a  period  of  more  than  one  year  for  performance  must 
be  expressly  named,  or  the  terms  of  the  agreement  must  show  distinctly  that  such 
a  period  was  contemplated  or  intended  9).  Naming  a  period  of  time  which  may  or 
may  not  be  more  than  a  year  is  not  enough  to  bring  it  within  the  Statute  —  even 
though  such  period  would  probably  bei"),  or  in  fact  turns  out  to  beH),  more  than  a 
year.  Such  an  indefinite  period,  for  instance ,  as  the  lifetime  of  one  of  the  parties 
will  not  do  12).  But  if  a  period  of  years  is  mentioned,  the  agreement  is  none  the  less 
within  the  Statute  because  the  agreement  contains  a  provision  by  which  it  may  be 
determined  within  a  year^^). 

The  Statute  has  been  held  to  apply  where  the  agreement  distinctly  shows  upon 
the  face  of  it  that  the  parties  intended  or  contemplated  either  that  its  performance 
by  both  parties  would  extend  beyond  a  year^*),  or  that  the  performance  by  one 
party  would  extend  beyond  a  year  and  the  time  for  performance  by  the  other  party 
is  indefinite,  the  year  in  either  case  being  reckoned  from  the  making  of  the  agree- 
menti°). 

But  it  has  been  held  not  to  apply: 

1)  Bann  v.  Hughea  (1778),  7  T.  R.  350n. 

2)  See  title  "Bills  of  Exchange  etc."  infra. 

3)  See  title  "Marine  Insurance"  infra  and  s.  22  of  the  Marine  Insurance  Act,  1906. 
*)  S.  4  of  the  Sale  of  Goods  Act,  1893;  see  title  "Sale  of  Goods",  infra. 

^)  Post  p.  245. 

«)  S.  7  of  the  Railway  and  Canal  Traffic  Act  1854;  see  title  "Carriage  by  Land"  infra. 

')  Solicitors  Act,  1870,  s.  4:  Clare  v.  Joseph  [1907]  2  K.  B.  369;  see  post  p.  222. 

6)  29  Car.  II.,  c.  3,  s.  4. 

9)  BoydeU  v.  Drummond  (1809),  11  East,  142. 

1")  McGregorv.  McGregor  (1888),  21  Q.  B.  D.  424;  Knowlman  v.  Bluett  (1873),  L.  R.  9  Ex.  307. 
")  Peter  v.  Gompton  (1694),  Skin.  353. 

12)  McGregor  v.  McGregor,  supra. 

13)  Birch  V.  Earl  of  Liverpool  (1829),  9  B.  &  C.  392. 
1*)  Ibid;  HanoM  v.  Ehrlich  [1912]  A.  C.  39. 

IS)  Reeve  v.  Jennings  [1910]  2  K.  B.  522. 
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a)  Where  the  time  for  performance  by  both  parties  is  indefinite,  or  is  for  a 
period  which  may  or  may  not  be  more  than  a  year  from  the  making  of 
the  agreement^);  or  e^ 

b)  Where  by  the  terms  of  the  agreement  it  is  contemplated  or  intended  that 
one  party  will  perform  within  a  year,  even  thou^  it  cannot  be  completely 
performed  by  the  other  party  within  a  year^). 

It  will  be  noticed  that  the  "space  of  one  year"  runs  from  the  making  of  the 
contract,  and  it  has  been  held  that  in  computing  this  period  the  day  on  which  the 
contract  is  made  is  not  to  be  counted.  So  a  contract  for  a  year's  service  to  begin 
on  the  day  on  which  the  contract  is  made,  or  on  the  following  day,  is  not  within 
the  Statute,  for  the  year's  service  would  in  either  case  be  completed  within  one  year : 
but  a  contract  for  a  year's  service  to  begin  on  the  second  day  after  that  on  which 
the  contract  is  made  is  within  the  Statute,  for  it  cannot  be  completely  performed 
within  the  year 3). 

The  Statute  merely  provides  that  "no  action  shall  be  brought"  upon  any  agree- 
ment to  which  it  applies  unless  there  is  a  sufficient  note  or  memorandum  in  writing. 
This  has  been  construed  to  mean,  not  that  the  absence  of  writing  makes  such  con- 
tracts void,  but  merely  that  absence  of  such  written  evidence  makes  them  unenfor- 
ceable by  action.  Accordingly  if  money  is  paid  under  a  contract  which  is  not  en- 
forceable by  reason  of  the  Statute,  it  is  not  recoverable,  as  it  would  be  if  paid  under 
a  void  contract*).  So,  too,  when  such  a  contract  is  in  existence,  acts  done  in  perfor- 
mance of  it  will  be  referred  thereto,  and  no  other  contract  can  be  implied  from  such 
acts 5).  Moreover,  as  the  Statute  only  has  the  effect  of  making  certain  evidence 
necessary  to  prove  the  contract,  it  is  one  relating  to  procedure,  and  accordingly  may 
be  set  up  in  defence  in  an  action  brought  in  this  country  on  a  contract  made  abroad 
which  is  governed  by  foreign  law  8). 

The  "note  or  memorandum"  in  order  to  satisfy  the  requirements  of  the  Statute 
must  contain  the  whole  of  the  agreement,  that  is  to  say  the  parties  must  be  named 
or  so  described  that  they  can  be  identified'),  the  subject  matter  must  be  described 
so  that  it  can  be  identified^)  and  (except  in  the  case  of  guaranties  8)  the  conside- 
rationi**)  must  be  stated.  If,  however,  the  parties  or  subject  matter  are  sufficiently 
described  they  may  be  identified  by  oral  evidence.  But  oral  evidence  is  not  ad- 
missible to  supply  the  consideration  or  any  of  the  terms  of  the  contract. 

The  note  or  memorandum  need  not  be  a  simple  self-contained  instrument.  It 
is  sufficient  if  the  terms  of  the  contract  are  contained  in  several  separate  documents, 
such  as  a  series  of  letters,  provided  they  are  so  connected  on  the  face  of  them  as  to 
show  a  complete  contract  in  writingii).  Oral  evidence  may  be  given  to  identify  a 
document  referred  to  in  another ;  as  for  instance  if  a  letter  refers  to  an  agreement, 
the  agreement  referred  to  may  be  identified  by  oral  evidence i^)^  but  oral  evidence 
is  not  admissible  to  connect  documents  which  are  not  on  the  face  of  them  connected  i* ) . 
A  letter  and  the  envelope  containing  it  may  be  treated  as  one  document.  So'  that 
if  the  name  of  the  addressee  is  found  on  an  envelope  in  which  a  letter  is  proved  to 
have  been  sent,  this  will  be  sufficient  to  identify  lum  as  a  party  to  the  contract, 
although  his  name  does  not  appear  elsewhere  i*). 

Furthermore  a  memorandum  written  after  the  making  of  the  agreement  is 
sufficient,  provided  it  recognizes  the  agreement  as  existing  and  contains  in  itself,  or 
by  reference  to  other  writings,  all  the  terms  of  the  contract!^). 

1)  McGregor  v.  McGregor  (1888),  21   Q.  B.  D.  424. 

2)  Donellan  v.  Bead  (1832),  3  B.  &  Ad.  899. 

3)  Smith  V.  Gold  Coast  <fc  Ashanti  Exploration  Ld.  [1903]  1  K.  B.  285;  Britain  v.  Bossiter 
(1883),  11   Q.  B.  D.  123. 

4)  Sweet  V.  Lee  (1841),  3  Man.  &  G.  452,  464;  Thomas  v.  Brown  (1876),  1   Q.  B.  D.  714. 

5)  Britain  v.  Bossiter  (1879),  11   Q.  B.  D-  123. 

6)  Leroux  v.  Brown  (1852),  12  C.  B.  801. 

')  Williams  v.  Jordan  (1877),  6  Ch.  D.  517.  Bossiter  v.  Miller  {1818),  3  App.  Cas.  1124,  1140. 

8)  McMurray  v.  Spicer  (1868),  L.  R.  5  Eq.  527. 

9)  Mercantile  Law  Amendment  Act,  1856,  s.  3. 

10)  Wain  v.   Warlters  (1804),  5  East,  10;  Elmore  v.  Kingscote  (1827),  5  B.  &  C.  583. 

11)  Long  V.  Millar  (1879),  4  C.  P.  D.  450. 

12)  Bidgway  v.   Wharton  (1857),  6  H.  L.  Cas.  238. 

15)  Boydell  v.  Drmnmond  (1809),  11  East,  142. 
14)  Pearce  v.  Gardner  [1897]  1   Q.  B.  688. 

16)  Buxton  V.   Bust  (1872),  L.  R.  7  Ex.  279. 
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The  agreement  note  or  memorandum  need  not  be  signed  by  both  parties.  It  is 
enough  if  it  is  signed  by  "the  party  to  be  charged",  i.  e.  the  party  against  whom 
it  is  sought  to  enforce  the  agreement:  and  it  may  be  signed  by  him  personally  or 
by  his  agenti).  But  the  name  or  sufficient  description  of  the  other  party  to  the  agree- 
ment must  appear  in  the  agreement  note  or  memorandum.  The  signature  may 
be  written,  printed^)  or  stamped,  and  may  appear  in  any  part  of  the  document^), 
provided  it  is  put  there  for  the  purpose  of  attesting  the  document  as  that  which 
contains  the  terms  of  the  contract*).  So  a  letter  written  in  the  third  person  and 
beginning  with  the  name  of  the  writer  is  sufficient^):  or  a  contract  note  written  on 
paper  with  the  name  of  a  firm  printed  at  the  head  but  without  further  signature*), 
or  a  note  of  the  contract  with  the  name  inserted  at  the  top  by  an  agent  for  both 
parties').  But  it  is  not  enough  if  the  name  merely  appears  in  the  document  and  the 
document  is  intended  to  be  iucomplete  until  signed^). 

VII.  Implied  Contracts. 

Implied  contracts  are  obUgations  to  pay  money  implied  by  law  from  the 
relation  of  the  parties,  though  there  be  no  actual  agreement  to  pay.  In  all  cases 
the  obhgation  is  merely  to  pay  money  actually  due,  but  not  payable  under  any 
express  contract. 

There  are  four  distinct  causes  of  action  which  are  founded  on  implied  contracts. 
These  actions  are: 

1.  For  money  had  and  received. 

2.  For  money  paid  to  the  plaintiff's  use. 

3.  On  an  account  stated. 

4.  On  a  judgment  of  a  foreign  Court^). 

An  action  for  money  had  and  received  may  be  brought  when  the  defendant 
has  received  money  which  belongs  to  the  plaintiff  in  circumstances  which  render 
the  receipt  a  receipt  by  the  defendant  to  the  use  of  the  plaintiff.  It  Ues  for  money 
paid  by  the  plaintiff  to  the  defendant  in  mistake  or  ignorance  of  fact  (but  not  for 
money  paid  in  mistake  or  ignorance  of  law),  or  upon  a  consideration  which  has 
wholly  failed:  or  for  money  obtained  by  the  defendant  from  the  plaintiff  by  imposi- 
tion, extortion  or  oppression.  The  gist  of  the  action  is  that  the  defendant  is  obliged 
by  the  ties  of  natural  justice  and  equity  to  refund  the  moneyi"). 

Money  paid  on  a  consideration  that  has  failed  is  only  recoverable  when  the 
money  was  originally  paid  for  some  consideration  and  there  has  been  a  complete 
failure  of  that  consideration.  Money  paid  voluntarily,  i.  e.  as  a  gift  without  con- 
sideration, is  not  recoverable.  Nor  is  partial  failure  of  consideration  enough.  So 
money  paid  in  consideration  of  a  future  delivery  of  goods  is  repayable  if  none  of 
the  goods  are  delivered  H)  but  not  where  there  has  been  only  partial  failure  to  deliver, 
unless  the  price  is  severable,  in  which  case  the  price  of  the  part  undelivered  is  re- 
coverable i^). 

So  too,  freight  paid  in  advance  is  not  recoverable  if  the  goods  are  lost  at  sea. 
Though  the  freighter  derives  no  benefit  from  his  payment,  the  shipowner  has  suffered 
some  detriment  in  carrying,  and  there  has  not  been  a  complete  failure  of  consideration^^) . 
■  'm  ■  I.  I 

1)  Egerton  v.  Matthews  (1805),  6  East,  306;  Emmeraon  v.  Heelia  (1809),  2  Taunt.  46; 
John  Oriffitha  Gycle  Oorporation  v.  Humber  [1899]  2  Q.  B.  414. 

2)  Schneider  v.  Norria  (1814),  2  M.  &  S.  286. 

3)  Evana  v.  Hoare  [1892]  1   Q.  B.  593. 

*)  Jones  V.  Victoria  Graving  Dock  (1877),  2  Q.  B.  D.  314;  Johnson  v.  Dodgson  (1837),  2  M. 
&W.  653. 

5)  Lobh  V.  Stamley  (1844),  5  Q.  B.  574. 

«)  Schneider  v.  Norris  (1814),  2  M.  &  S.  286. 

')  Durrell  v.  Evana  (1862),  1  H.  &  C.   174. 

8)  Hiibert  v.  Treheme  (1842),  3  M.  &  G.  743. 

9)  As  to  Foreign  Judgments,  see  post  p.  249.  There  is  a  like  cause  of  action  on  Judgments 
of  English  Courts  not  of  record,  but  it  is  seldom  necessary  to  resort  to  this  method  of  enforcing 
them. 

1")   See  per  Lord  Mansfield  in  Moaea  v.  Macferlun  (1760),  2  Burr.  1012. 

11)  EichoUz  V.  Bannister  (1864),  17  C.  B.  N.  S.  708;  and  see  s.  54  of  the  Sale  of  Goods  Act 
1893  ' 

12)  Devaux  v.  Oonolly  (1849),  8  C.  B.  640. 

13)  Allison  V.  Bristol  Marine  Insurance  Go.  (1876),  1  App.  Cas.  209;  Compare  s.  84  of  the 
Marine  Insurance  Act  1906  for  cases  where  premiums  are  returnable  for  failure  of  consideration. 
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This^form~of  action  is  available  when  a  warehouseman  or  carrier  refuses  to 
deliver  up  goods  except  upon  payment  of  exorbitant  charges,  and  those  charges 
have  to  be  paid  to  get  possession  of  the  goods  i).  But  it  is  not  available  where  pay- 
ment has  been  extorted  by  legal  process.  If  a  writ  is  issued  and  the  amount  claimed 
is  paid  to  avoid  legal  proceedings,  the  amount  paid  cannot  be  recovered  as  money 
had  and  received^). 

An  action  for  money  had  and  received  also  Ues  against  an  agent  who  has  received 
money  for  his  principal  8),  or  who  has  received  money  from  his  principal  under  a 
revocable  authority  to  pay  it  to  a  third  person,  which  authority  has  been  revoked^). 
It  lies  against  a  sheriff  who  has  received  money  under  an  execution  on  behalf  of 
a  judgment  creditor*).  And  where  the  defendant  has  wrongfully  sold  the  plaintiff's 
goods  and  received  the  price  the  plaintiff  may  generally,  instead  of  suing  in  tort 
for  conversion  of  the  goods,  sue  in  this  form  of  action  for  the  proceeds  actually 
received  s). 

An  action  for  money  paid  lies  whenever  the  plaintiff  has  at  the  express  request 
of  the  defendant  paid  money  for  him  to  a  third  person,  or  has' paid  money  under 
a  special  or  general  authority  given  him  by  the  defendant  (as  in  the  case  of  an  agent 
authorised  to  make  payments  on  the  behalf  of  his  principal)®).  It  also  lies  when 
the  plaintiff  has  at  the  request  of  the  defendant  incurred  a  liability  and  has  been 
compelled  to  pay  money  in  discharge  of  that  liability,  as  when  one  has  at  the  request 
of  another  guaranteed  that  other's  debt,  and  has  been  compelled  to  pay  under  his 
guarantee'). 

In  these  cases,  as  the  obhgation  to  pay  arises  from  an  express  request  (from 
which  a  promise  is  implied),  the  contract  is  not  strictly  a  contract  implied  in  law; 
but  there  are  certain  cases  in  which  an  action  for  money  paid  hes  although  there 
has  been  no  express -request  to  pay  it.  Thus  the  action  Ues  where  one  is  compelled 
to  pay  another's  debt,  even  though  there  is  no  authority  or  request  to  pay,  as  when 
his  goods  are  lawfully  seized  in  payment  of  another's  debt,  and  he  is  compelled  to 
pay  the  debt  to  recover  the  goods s). 

An  action  on  an  account  stated  may  be  brought  whenever  the  defendant  has 
admitted  a  certain  sum  of  money  to  be  actually  then  due  to  the  plaintiff.  It  is  avail- 
able to  sue  for  a  balance  of  account  when  the  parties  have  met  and  agreed  the 
balance  due  from  one  or  the  other^). 

Enforcing  foreign  judgments.  A  final  and  conclusive  judgment  of  a  foreign 
court  for  payment  of  a  certain  sum  of  money  may  be  enforced  by  action  brought 
in  England  upon  the  judgment  i").  The  foreign  judgment  is  regarded  as  a  debt 
which  the  defendant  is  bound  by  an  impUed  contract  to  payii). 

The  original  cause  of  action  is  not  merged  in  the  judgment  (as  is  the  case 
with  an  English  judgment)  and  the  plaintiff  may  instead  of  suing  on  the  judgment 
sue  on  the  original  cause  of  action,  or  he  may  pursue  both  remedies  concurrently  i^)^ 
but  if  he  sues  on  the  foreign  judgment  the  defendant  cannot  claim  to  have  the  case 
retried  on  its  merits^^).  He  is,  it  seems,  boimd  by  the  judgment  unless  he  can  show 
either :         * 

a)  That  the  defendant  had  not  sufficient  notice  of  the  proceedings  to  enable 
him  to  defend  1*);  or 

1)  G.W.  R.  V.  Sutton  (1869),  L.  R.  4  H.  L.  226. 

2)  Harriot  v.  Hampton  (1797),  7  T.  B.  269. 

3)  Fletcher  v.  Marshall  (1846),  15  M.  &  W.  755. 
*)  Dale  V.  Birch  (1813),  3  Camp.  347. 

^)  Oughton  V.  Seppings  (1830),  1  B.  &  Ad.  241;  Smith  v.  Baker  (1873)  L.  B.  8  C.  P.  350. 
^)  See  the  cases  collected  in  Bullen  and  Leake,  Precedents  of  Pleading,  6th  Ed.  p.  254. 
')  See  title  "Guaranties"  infra. 

8)  Exallv.  Partridge  (1799),  8  T.  B.  308;  Edmunds  v.  Wallingford  (1885),  14  Q.  B.  D.  811. 

9)  See  Laycock  v.  Pickles  (1863),  4  B.  &  S.  497. 

1*)  See  Notes  to  Duchess  of  Kingston's  Case,  2  Smith's  Leading  Cases.   Nouvion  v.  Freeman 
(1889),  15  App.  Cas.  1,  shows  the  judgment  must  be  final  and  conclusive  for  a  sum  certain. 

11)  Grant  v.  Boston  (1883),  13  Q.  B.  D.  202;  ^chdbsby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155. 

12)  Smith  V.  Nicolls  (1839),  5  Bing.  N.  C.  208,  221. 

13)  See  Vadala  v.  Lawes  (1890),  25  Q.  B.  D.  310,  316. 

1*)  See  Notes  to  Duchess  of  Kingston's  Case,  2  Smith's  Leading  Cases;  Ferguson  v.  Mahon 
(1839),  U  A.  &E.  179;  Reynolds  v.  Fenton  (1846),  3  C.  B.  187. 
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b)  Tliat  the  judgment  was  obtained  by  the  fraud  of  a  party  to  the  suit  in  the 
foreign  coiu1)i);  or 

c)  That  the  foreign  court  had  not  jurisdiction  over  the  defendant  in  the  subject 
matter  2). 

Judgments  of  Scotch  and  Irish  Courts  and  of  the  Courts  of  British  Colonies 
and  Dependencies  are  regarded  as  foreign  judgments  for  the  purpose  of  enforceabiUty 
in  England.  But  it  is  seldom  necessary  to  bring  actions  on  Scotch  and  Irish  judg- 
ments for  payment  of  debts  or  damages,  as  such  judgments  may  be  registered  in  the 
High  Court  in  England  and  enforced  as  judgments  obtained  in  that  Court  are^). 

VIII.  Capacity  of  Parties. 

To  the  general  rule  that  any  person,  natural  or  artificial,  may  bind  himself  by 
contract  there  are  certain  exceptions.  The  persons  whose  contractual  capacity  is 
Kmited  are: 

1.  Corporate  bodies. 

2.  Infants. 

3.  Persons  of  unsound  mind. 

4.  Married  women.  , 

5.  Convicted  felons*). 

Corporate  bodies.    The  capacity  of  corporate  bodies  is  hmited: 

1.  As  regards  the  subject  matter  of  their  contracts. 

2.  As  regards  form. 

A  corporation  may  be  created  by  charter  of  the  King,  or  by  special  Act 
of  Parliament  or  under  the  general  powers  contained  in  Acta  of  Parliament  such 
as  the  Companies  (Consolidation)  Act  1908^)  and  certain  Acts  regulating  local  go- 
vernment 6). 

As  regards  the  subject  matter  of  their  contracts,  corporations  created  by  charter 
have  all  the  powers  which  natural  persons  have''):  but  corporations  created  by 
special  Act  of  Parhament,  or  under  the  powers  contained  in  general  Acts,  can  only 
enter  into  such  contracts  as  they  are  empowered  to  enter  into,  expressly  or  by 
necessary  impUcation,  by  the  Acts  of  Parhament  by  which  they  are  constituted^). 
When  a  statute  expressly  confers  on  a  corporation  certain  powers,  it  impUedly 
confers  on  it  power  to  do  aU  things  which  are  incidental  or  reasonably  conducive 
to  the  exercise  of  the  powers  expressly  conferred^). 

In  the  case  of  trading  companies  incorporated  under  the  Companies  (ConsoH- 
dation)  Act,  1908,  the  matters  in  respect  of  which  they  may  contract  are  those 
included  in  the  objects  of  the  company  as  set  out  in  the  memorandum  of  associa- 
tion lO).  A  contract  made  by  the  directors  upon  a  matter  not  included  in  the  memoran- 
dum of  association  is  ultra  vires  and  is  not  binding  on  the  companyii),  and  this 
is  so  even  though  it  may  have  been  made  with  the  approval  of  all  the  shareholders, 

1)  Ahouloff  V.  Oppenheimer  (1882),  10  Q.  B.  D.  295.  The  defendant  may  raise  the  defence 
that  the  judgment  was  obtained  by  fraud  even  though  the  fraud  alleged  is  such  that  it  cannot 
be  proved  without  re-trying  the  question  adjudicated  upon  in  the  foreign  court :  VadcUa  v.  Lawee 
(1890),  25  Q.  B.  D.  310. 

2)  The  Foreign  Court  is  considered  to  have  jurisdiction  over  the  defendant,  if  he  is  a  sub- 
ject of  the  foreign  country,  or  resident  in  it  when  the  action  began;  when  as  plaintiff  he  has 
selected  the  forum  in  which  he  is  afterwards  sued;  when  he  has  voluntarily  appeared;  when  he 
has  contracted  to  submit  himself  to  the  jurisdiction  and  possibly  if  he  has  real  estate  within  the 
foreign  jvirisdiction  (per  Fry,  J.  in  Rousillon  v.  Rouaillon  (1880),  14  Ch.  D.  351,  371).  See  also 
Sirdar  Gurdyal  Singh  v.  Faridkote  [1894]  A.  C.  670. 

3)  Judgments  Extension  Act,  1868,  as  modified  by  s.  76  of  the  Judicature  Act  1873  and 
8.  71  of  the  Judicature  (Ireland)  Act  1877. 

*)  As  to  felons  see  the  Forfeiture  Act,  1870,  ss.  6,  7,  8  and  30. 

6)  This  Act  consolidates  the  statute  law  relating  to  companies  by  repealing  the  earlier 
Acts  and  re-enacting  them.  Companies  incorporated  under  the  earlier  Acts  are  now  governed 
by  the  provisions  of  this  Act. 

6)  For  instance  the  Local  Government  Act,  1888. 

')  See  British  South  Africa  Co.  v.  De  Beers  [1910]  1  Ch.  354  and  cases  there  cited. 

8)  Baroness  Wenlock  v.  Biver  Dee  Co.  36  Ch.  D.  675  n.  London  County  Council  v.  Attorney 
General  [1902]  A.  C.  165. 

9)  Attorney  General  v.  Great  Eastern  Bail.  Co.  (1880),  5  App.  Cas.  473. 
i»)  Ashbury  Bailway  Co.  v.  iJicfte  (1875),  L.  R.  7  H.  L.  653. 

11)  Ibid. 
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or  subsequently  ratified  by  them.  The  shareholders  cannot  give  to  the  company 
powers  which  it  has  not  taken  by  its  memorandum  of  association  i). 

Accordingly  if  a  company  undertakes  any  business  outside  its  "objects" 
contracts  made  in  relation  to  such  business  are  not  binding  on  the  company^): 
and  if  the  company  has  no  power,  or  only  a  Umited  power,  to  borrow  money,  a  mort- 
gage of  the  company's  property  to  secure  a  loan  beyond  the  borrowing  powers 
of  the  company  is  void^). 

As  regards  the  form  in  which  corporations  must  contract  so  as  to  bind  them- 
selves, there  is  a  distinction  between  trading  and  non-trading  corporations.  Non- 
trading  corporations  are  such  bodies  as  Borough  and  County  Councils,  Universities, 
and  the  Uke,  which,  though  they  are  not  incorporated  primarily  for  profit,  yet  may  in 
some  cases  be  empowered  to  carry  on  industrial  operations*).  No  distinction  has 
been  drawn  between  their  contracts  made  in  respect  of  their  commercial  enterprises 
and  those  made  by  them  for  other  purposes. 

The. general  rule  with  regard  to  these  non-trading  corporations  is  that  they 
can  only  enter  into  express  contracts  under  the  common  seal  of  the  corporation, 
except  in  cases  of  immediate  necessity,  constant  recurrence  or  trifling  importance^). 
Such  corporations  may  nevertheless  be  made  liable  in  the  same  way  as  individuals 
are  on  contracts  imphed  in  law,  as  for  money  had  and  received 8). 

And  such  corporations  may  be  sued  on  an  impUed  contract  to  pay  a  reasonable 
price  for  goods  sold  and  dehvered,  when  goods  of  a  kind  required  for  their  corporate 
purposes  have  been  ordered  and  actually  suppKed  and  accepted;  or  in  an  action 
for  work  and  labour  done,  where  work  necessary  for  carrying  into  effect  the  pur- 
poses for  which  the  corporation  is  created,  has  been  ordered  and  done,  and  accepted 
by  the  corporation ''). 

The  right  of  a  corporation  to  sue  upon  contracts  not  under  seal  is  rather  more 
extensive  than  their  liabiUty  to  be  sued:  generally  a  corporation  may  sue  on  any 
contract  of  which  the  other  party  has  had  the  benefit  by  its  having  been  wholly 
performed  on  the  part  of  the  corporation^). 

Most  trading  corporations  (except  those  which  are  created  by  charter)  are  now 
governed  by  the  provisions  either  of  the  Companies  (ConsoUdation)  Act,  1908^): 
or  the  Companies  Clauses  Act,  1845. 

The  first  named  Act®)  appUes  to  all  companies  formed  and  registered  under 
that  Act  or  under  the  repealed  Companies  Acts.  It  provides  in  effect  i")  that  the 
company's  seal  shall  only  be  required  in  the  case  of  those  contracts  for  the  validity 
of  which  a  seal  would  be  necessary  if  made  by  private  persons  i^) ;  and  that  a  contract 
in  writing  signed  on  behaH  of  the  company  shall  be  sufficient  in  those  cases  where 
the  contract  if  made  by  private  persons  would  by  law  be  required  to  be  in  writing  12), 
and  that  in  all  cases  in  which  a  contract  by  parol  would  be  vaHd  if  made  by  an  in- 
dividual the  company  may  contract  by  parol. 

The  Companies  Clauses  Act,  18451*)  applies  only  to  companies  established  by 
special  Acts  of  Parliament  incorporating  that  Act.  Section  97  contains  provisions 
substantially  the  same  as  s.  76  of  the  Companies  (Consolidation)  Act  19081*). 


1)  Ibid,  aud  Wenlock  v.  River  Dee  Co.  36  Ch.  D.  675  n. 

2)  Aahhury  Railway'  Co.  v.  Riche,  supra. 

3)  Baroness  Wenlock  v.  River  Dee  Co.,  supra. 

*)  Such  for  instance  as  managing  docks  or  tramways,  supplying  electric  light  or  gas. 

5)  Arnold  v.  Mayor  of  Poole  (1842),  4  M.  &  G.  860,  865;  Wells  v.  Kingston-wpon-Hull  Cor- 
poration (1875),  L.  R.  10  C.  P.  402. 

6)  Hall  V.  Mayor  of  Swansea  (1844),  5  Q.  B.  526. 

')  Lawford  v.  Billericay  Rural  Council  [1903]  I  K.  B.  772;   Nicholson  v.  Bradfield  Union 
(1866),  L.  R.  1  Q.  B.  620. 

8)  Fishmongers  Co.  v.  Robertson  (1843),  5  M.  &  G.  131 ;  Mayor  of  Kidderminster  v.  Hardwicke 
(1873),  L.  R.  9  Ex.  13. 

9)  Companies  (ConsoUdation)  Act  1908. 
10)  lb.  s.  76. 

")  Ante  p.  206  note  6. 

12)  See  p.  211. 

")  8  &  9  Vict.,  c.  16. 

1*)  Railway  companies  are  usually  incorporated  by  special  Acts  of  Parliament  either  incor- 
porating the  clauses  of  the  Companies  Clauses  Act,  or  containing  clauses  to  the  like  effect.  Spe- 
cial Acts  passed  before  1845  for  incorporating  companies  often  contained  provisions  similar  to 
s.  97  of  the  Clauses  Act. 
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In  the  case  of  the  few  trading  companies  to  which  none  of  these  statutory 
provisions  apply,  the  rule  is  that  the  company  may  make  without  seal  all  such 
contracts  as  are  of  ordinary  occurrence  in  its  trade;  and  the  corporate  seal  is  only 
required  in  matters  of  unusual  and  extraordinary  character  which  are  not  likely 
to  arise  in  the  ordinary  course  of  business^). 

Infancy,  An  infant  (i.  e.  a  person  imder  21  years  of  age)  has  only  a  limited 
capacity  to  bind  himself  by  contract.  There  is  nothing  in  law  to  prevent  him  from 
carrying  on  business  alone  or  in  partnership  and  he  may  generally  sue  on  aU  con- 
tracts to  which  he  is  a  party,  but  his  Uabihty  to  be  sued  is  very  Umited. 

The  general  rule  is  that  an  infant's  contracts  are  voidable  at  his  option  at  a^ 
time.  That  is  to  say,  whether  he  is  sued  on  them  during  infancy  or  after  he  comes 
of  age  he  can  set  up  as  a  defence  that  at  the  time  of  contracting  he  was  an  infant. 
And  this  is  so  even  though  after  he  has  come  of  age  he  has  ratified  the  contract 
or  promised  for  some  new  consideration  to  pay  a  debt  contracted  during  infancy^). 

To  this  general  rule  there  are  certain  exceptions: 

1.  Any  contract  entered  into  by  an  infant  for  goods  supplied  or  to  be  supplied 
other  than  necessaries  is  wholly  void  3).  So  an  infant  trader  is  not  liable  for 
the  price  of  goods  suppUed  to  him  for  the  purpose  of  trade*),  nor  for  the  return 
of  the  price  of  goods  paid  to  him  when  he  has  failed  to  deUver  the  goods  6). 

An  infant  is  nevertheless  liable  to  pay  a  reasonable  price  for  goods 
actually  sold  and  delivered  to  him  if  such  goods  are  necessaries,  that  is  for 
goods  suitable  to  the  condition  in  life  of  such  infant  and  to  his  actual  require- 
ments at  the  time  of  the  deUvery^).  And  where  goods  (whether  necessaries 
or  not)  have  been  suppUed  to  him  and  he  has  consumed  or  used  them 
he  cannot  recover  back  the  price  he  has  paid  for  them^). 

2.  All  accoimts  stated  with  infants  are  void^). 

3.  A  contract  by  an  infant  for  the  repayment  of  money  lent  is  void.  And  if 
after  he  comes  of  age^he  agrees  to  pay  any  money  which  wholly  or  in  part 
represents  a  loan  made  to  him  during  infancy,  the  contract,  and  any  nego- 
tiable or  other  instrument  given  in  pursuance  of  it  or  to  carry  it  into  effect, 
is  void,  so  far  as  it  relates  to  any  money  which  represents  or  is  payable  in 
respect  of  such  loan  8). 

4.  An  infant  may  after  he  comes  of  age  be  sued  upon  the  following  contracts, 
unless  within  a  reasonable  time  after  coming  of  age  he  has  repudiated 
them,  and  disclaimed  the  property  to  which  they  are  attached,  namely, 
contracts  attaching  to  shares  in  partnerships,  shares  in  companies  and  real 
and  leasehold  property  i" ) .  For  instance  if  an  infant  takes  shares  in  a  company 
with  a  liabihty  for  unpaid  calls  attached,  he  is  Hable  for  calls  after  he  comes 
of  age  unless  he  repudiates  the  contract  and  relinquishes  the  shares.  If  the 
contract  is  repudiated  before  the  infant  has  received  any  real  benefit  from 
the  property  he  can  recover  back  money  paid  in  respect  of  it^i). 

5.  An  infant  is  bound  by  a  contract  to  serve  for  wages  or  to  pay  for  education 
or  instruction  in  trade  suitable  to  his  condition  in  life,  provided  the  contract 
is  as  a  whole  for  his  benefit,  and  the  sum  agreed  to  be  paid  is  reasonable 
and  he  has  had  the  education  or  instruction  i^). 

6.  An  infant  may  bind  himself  apprentice  to  learn  a  trade:  and  though  he 
cannot  be  sued  on  his  covenant  to  serve i^),  yet  if  the  articles  of  apprentioe- 

1)  South  of  Ireland  OolUery  Go.  v.  Waddle  (1865),  L.  R.  3  C.  P.  463. 

2)  Infants  Relief  Act,  1874,  3.  2;  Smith  v.  King  [1892]  2  Q.  B.  543. 
»)  Infants  Relief  Act,  1874. 

*)   Valentini  v.  Ganali  (1889),  24  Q.  B.  D.  166. 

5)  Cowem  V.  Nield  [1912]  2  K.  B.  419. 

6)  Sale  of  Goods  Act,  1893,  s.  2.    Naah  v.  Inman  [1908]  2  K.  B.  1. 
')  Re  Jones  (1881),  18  Ch.  D.  109. 

8)  Infants  Relief  Act,  1874. 

*)  Betting  and  Loans  (Infants)  Act  1892,  s.  5. 

10)  North  Western  By.  Co.  v.  McMiehael  (1850),  5  Ex.  114;  Goode  v.  Harrison  (1821)  5 
B.  &Ald.  147;  Holmes  v.  Blogg  (1818),  8  Taunt.  508.     See  title  "Partnership". 

11)  Hamilton  v.  Vavighan  Sherrin  Electrical  Engineering  Go.  [1894]    3  Ch.  589. 

12)  Walter  v.  Everard  [1891]  2  Q.  B.  369;  Glements  v.  L.  dk  N.  W.  By.  Co.,  [1894]  2  Q.  B. 
482;  Evans  v.  Ware  [1892]   3  Ch.  502. 

13)  De  Francesco  v.  Barnum  (1889),  43  Ch.  D.   165. 
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ship  are,  taken  as  a  whole,  for  his  benefit^),  the  contract  is  not  void  and  his 

duty  to  serve  may  be  enforced  by  proceedings  in  a  court  of  summary  juris- 

diction^).    And  covenants  for  the  protection  of  the  master  (e.  g.  as  to  not 

engaging  in  rival  business)  may  be  enforced  against  the  infant  after  he 

attains  his  majority,  provided  they  are  usual  and  reasonably  necessary  for 

the  protection  of  the  master  3),  but  such  covenants  cannot  be  enforced 

against  him  whilst  he  is  an  infant*). 

Mental  Incapacity.  The  contract  of  a  person  who  at  the  time  of  making  it  is 

in  such  a  state  of  mental  disease  or  drunkenness  that  he  does  not  understand  what 

he  is  doing,  is  voidable  by  him  provided  his  state  of  mind  was  at  the  time  of  making 

the  contract  known  to  the  other  party  to  the  contract^).  A  person  who  is  generally 

insane  is  bound  by  his  contra-cts  made  in  lucid  intervals^).  As  the  contract  of  a  person 

incapable  from  drunkenness  is  voidable  only,  he  may  ratify  it  when  sober,  and  if 

he  does  so  he  is  bound''). 

When  necessaries  are  supplied  to  a  person  who  by  reason  of  drunkenness  or 
mental  incapacity  is  incapable  of  contracting  he  is  bound  to  pay  a  reasonable  price, 
as  on  an  implied  contract®). 

Married  Women.  A  married  woman  is  capable  of  entering  into  any  contract, 
but  her  contracts  do  not  bind  her  personally,  they  only  bind  her  separate 
property^).  The  consequence  is,  that  if  judgment  is  obtained  against  her  it  can 
only  be  enforced  by  execution  upon  her  separate  property^").  She  cannot  be  made 
bankrupt  upon  a  bankruptcy  notice^^),  nor  can  she  be  imprisoned  for  non-compUance 
with  an  order  to  pay  a  judgment  debt^^).  And  even  with  regard  to  her  separate 
property,  if  it  is  settled  upon  her  in  such  a  way  that  she  has  not  power  of  anticipat- 
ing the  income  the  execution  creditor  can  only  attach  the  income  due  at  the  date 
of  the  judgmenti^). 

Wife's  ante-nuptial  debts  and  contracts.  At  common  law  when  a  woman  married 
her  liability  for  her  ante-nuptial  debts  ceased  on  her  marriage  and  was  transferred 
to  her  husband,  who  thereupon  became  liable  to  the  whole  extent  of  his  property. 
This  rule  has  been  altered  by  successive  Acts  of  the  legislature,  and  now,  in  the 
case  of  a  woman  married  since  the  31st  of  December  1882,  the  husband  only  becomes 
liable  for  his  wife's  ante-nuptial  debts  and  on  her  ante-nuptial  contracts  to  the 
extent  of  any  property  which  he  acquires  from  her  after  deducting  any  payments 
made  by  him  and  any  sums  for  which  judgment  may  have  been  bona  fide  recovered 
against  him  in  respect  of  any  such  debts  or  in  respect  of  moneys  for  which  she  was 
liable  before  marriage;  and  the  wife  remains  hable  to  the  extent  of  her  separate 
property.  Husband  and  wife  may  be  sued  jointly,  or  either  may  be  sued  severally i*). 

IX.  Mistake. 

When  one  party  enters  into  a  contract  under  a  mistake  of  fact  induced  by  the 
other  party  the  contract  is  usually  voidable  on  the  ground  of  misrepresentation 
(post  p.  220),  but  the  mistake  of  one  party  not  induced  by  the'other  is  no  ground 
for  avoiding  a  contract.    So,  for  instance,  if  one  buys  specific  goods  in  the  mis- 

1)  De  Francesco  v.  Barnum  (1890),  45  Ch.  D.  430. 

2)  Employers  and  Workmen  Act  1875  ss.  5  &  6;   Corn  v.  MattJiews  [1893]    1   Q.  B.  310. 

3)  Evans  v.  Ware  [1892]  3  Ch.  502;  Leng  v.  Andrews  [1909]  1  Ch.  763:  Bromley  v.  Smith 
[1909]  2  K.  B.  235. 

*)  Gylbert  v.  Fletcher  (1629),  Cro.  Car.  179;  De  Francesco  v.  Barnum  (1889),  43  Ch.  D.  165; 
see  Gadd  v.   Thompson  [1911]  1  K.  B.  304. 

6)  Matthews  v.  Baxter  (1873),  L.  R.  8  Ex.  132;  Molton  v.  Camroux  (1849),  4  Ex.  17;  Imperial 
Loan  Go.  v.  Stone  [1892]  1   Q.  B.  599. 

6)  Hall  V.   Warren  (1804),  9  Ves.  605. 

')  Matthews  v.  Baxter,  supra. 

8)  Sale  of  Goods  Act  1893,  s.  2;  see  title  "Sale  of  Goods",  infra. 

9)  Married  Women's  Property  Act  1882,  s.  1.  ditto,  1893,  s.  1. 

10)  Scott  V.  MorUy  (1887),  20  Q.  B.  D.  120. 

11)  Be  Hannah  Lynes  [1893]  2Q.B.  113;  see  further  as  to  bankruptcy  of  married  women, 
title  "Bankruptcy",  infra. 

12)  Per  Lopes,  L.  J.  in  Pelton  v.  Harrison  [1891]  1   Q.  B.  at  p.  120. 
18)  BolUho  V.  OodUy  [1905]  A.  C.  98. 

1*)  Married  Women's  Property  Act,  1882,  ss.  13—15,  s.  25;  Beck  v.  Pierce  (1889),  23  Q.  B. 
D.  316. 
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taken  belief  that  they  are  of  a  particular  quality,  this  is  no  ground  for  avoiding 
the  sale,  even  though  the  seller  knows  that  the  purchaser  is  mistaken^). 

And  the  same  rule  appHes  where  both  parties  are  under  a  common  mistake 
as  to  some  collateral  matter  2):  but  where  there  is  a  common  mistake  as  to  the 
existence  of  some  fact  which  is  the  basis  of  the  contract  itself,  there  is  no  enforceable 
contract.  This  rule  has  been  apphed  to  cases  where  the  parties  have  contracted 
for  the  purchase  and  sale  of  a  thmg  which  was  beUeved  by  them  to  be,  but  in  fact 
was  not,  in  existence  at  the  time  of  the  contract  3),  and  to  a  case  in  which  a  party 
contracted  to  take  a  lease  of  property  of  which  he  was  in  fact  the  owner,  both  parties 
believing  it  belonged  to  the  other  party*). 

There  is  another  kind  of  mistake  which  vitiates  contracts,  namely,  where  the 
mistake  is  such  that  the  parties  are  not  ad  idem,  as  where  there  is  a  mistake  as  to 
the  identity  of  the  subject  matter,  or  of  the  parties  themselves.  For  example  if  A 
agrees  with  B  to  buy  the  cargo  of  a  named  ship,  and  there  are  two  ships  of  that  name, 
and  A  intends  to  buy  the  cargo  of  one  of  those  ships,  whilst  B  intends  to  sell  the 
cargo  of  the  other,  there  is  clearly  no  contract^).  And  the  same  rule  apphes  where 
A  contracts  with  B,  thinking  B  is  C.  There  is  no  contract  with  B  or  C,  at  all  events 
in  cases  where  personal  considerations  (such  as  the  skill  or  solvency,  of  the  party) 
enter  into  the  contract^). 

The  mistake  of  one  party  may  also  vitiate  a  contract  where  that  party  pur- 
ports to  sign  a  contract,  thinking  it  is  an  instrument  of  a  wholly  different  kind 
from  that  which  in  fact  it  is.  As  if  he  by  mistake  puts  his  name  to  a  bill,  thinking 
he  is  signing  a  guarantee  or  witnessing  the  signature  of  some  other  person  to  some 
instrument.  In  that  case  there  is  no  contract  at  all,  as  the  signature  is  written 
with  no  intention  of  entering  into  the  contract  contained  in  the  instrument  he 
signs'). 

Another  kind  of  mistake  is  that  which  occurs  in  reducing  the  terms  of  a  contract 
to  writing. 

If  it  can  be  clearly  shown  that  the  instrument  in  which  a  contract  is  drawn  up 
does  not  truly  express  the  agreement  really  made  between  the  parties,  the  Courts 
may  set  aside  the  contract,  or  rectify  the  instrument  and  enforce  it  as  rectified^): 
but  (except  in  the  case  of  mere  clerical  errors,  obvious  on  the  face  of  theinstrument^), 
the  Comts  will  not  go  behind  a  written  contract,  unless  a  common  mistake  is  clearly 
proved^").  The  Courts  can  only  rectify  so  as  to  make  the  instrument  express  the 
actual  agreement  and  cannot  alter  the  terms  actually  agreed  upon^^).  ■ 

X.  Fraud  and  Misrepresentation. 

Non-disclosure.  Except  in  the  case  of  contracts  of  insurance  and  some  other 
contracts  of  a  special  nature i^)  there  is  no  duty  on  the  part  of  either  party  to  make 
disclosure  of  facts  which  might  influence  the  other  party  in  entering  into  the  con- 
tract. Each  party  is  entitled  to  be  silent  even  as  regards  material  facts  which  would 

1)  Smith  V.  Hughes  (1871),  L.  R.  6  Q.  B.  597. 

8)  Balfour  v.  Sea  Insurance  Co.  (1857),  3  C.  B.  N.  S.  300. 

3)  See  Sale  of  Goods  Act,  1893,  s.  6;  Scott  v.  Coulson  [1903]  2  Ch.  249  (contract  for  sale 
of  a  life  policy,  the  life  having  dropped  at  the  time). 

*)  Cooper  V.  Phihbs  (1867),  L.  R.  2  H.  L.  149. 

«)  Raffles  v.   Wichelhaus  (1864)  2  H,  &  C.  906. 

6)  Smith  v.  Wheatcroft  (1878),  9  Ch.  D.  223,  230;  Cundy  v.  Lindsay  (1878),  3  App.  Cas.  459. 

')  Foster  v.  Mackinnon  (1869),  L.  R.  4  C.  P.  704;  Carlisle  v.  Cumberland  Banking  Co.  [1911] 
1  K.  B.  489.  If  a  person  negligently  puts  his  name  to  a  bill  thinking  it  is  some  other  instrvi- 
ment  he  may  be  estopped  from  setting  this  up  as  against  a  bona  fide  holder  for  value,  and  so  may 
be  liable  in  spite  of  his  mistake. 

8)  See  Druiff  v.  Lord  Parker  (1865),  L.  R.  5  Eq.  131  (rectification  of  a  bill  of  exchange)^ 
Collett  v.  Morrison  (1851),  9  Hare,  162  (rectification  of  a  policy  of  insurance);  cf.  Mackenzie  v. 
Coulson  (1869),  L.  R.  8  Eq.  368  (rectification  of  marine  policy  refused). 

9)  See  Burchell  v.  Clark  (1876),  2  C.  P.  D.  88. 

10)  Duke  of  Sutherland  v.  Heathcote  [1892]  1  Ch.  475. 

11)  See  Mackenzie  v.  Coulson,  supra,  at  p.  374. 

12)  See  title  "Marine  Insurance"-  The  other  special  contracts  include  contracts  between  Prin- 
cipal and  Agent  (see  title  "Agency",  supra),  between  company  promoters  and  shareholders  (see 
title  "Companies");  solicitor  and  client,  trustee  and  cestui  que  trust  and  contracts  relating  to 
family  arrangements. 
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operate  on  the  mind  of  the  other  party  and  of  which  he  knows  the  other  party  is 
ignorant^). 

The  only  general  exception  to  this  rule  is  that  where  in  the  course  of  nego- 
tiating a  contract  one  party  has  unintentionally  misled  the  other  by  stating  what 
at  the  time  he  believed  to  be  true,  or  what  was  true  at  the  time  he  made  the  state- 
ment, he  is  bound  to  correct  the  statement  if,  before  the  contract  is  concluded,  he 
discovers  that  the  statement  is  untrue,  or  the  facts  have  altered.  If  he  does  not 
do  so,  he  is  deemed  guilty  of  misrepresentation  by  continuing  to  represent  what 
he  knows  to  be  untrue  2). 

Moreover  the  Courts  will  refuse  the  special  equitable  rehef  of  specific  perform- 
ance to  a  person  who  has  snapped  at  an  offer  which  he  must  have  known  was  made 
by  mistake.  Such  a  contract  may  be  good  in  law,  but  the  party  who  has  taken 
advantage  of  the  other's  mistake  is  not  entitled  to  equitable  relief^). 

Nevertheless,  though  a  party  may  as  a  rule  remain  silent,  he  is  not  entitled 
actively  to  misrepresent  facts  during  negotiations  for  a  contract. 

Misrepresentation.  A  contract  iaduced  by  the  misrepresentation  of  some  material 
facts  on  the  part  of  one  party  is  voidable  at  the  option  of  the  other  party.  As  regards 
the  voidabiUty  of  the  contract  it  matters  not  whether  the  misrepresentation  is  fraud- 
ulent (that  is,  known  by  the  party  making  it  to  be  false  and  made  with  intent  to  de- 
ceive) or  innocent.  But  if  the  misrepresentation  is  fraudulent,  the  innocent  party  is 
entitled  also  to  damages  for  deceit,  whether  he  chooses  to  affirm  or  to  disaffirm  the 
contract :  whereas  if  the  misrepresentation  is  innocent  his  only  remedy  is  to  dis- 
affirm the  contract  and  to  have  restored  to  him  any  money  or  goods  he  has  trans- 
ferred under  the  contract*). 

In  either  case  the  right  to  avoid  or  disaffirm  a  contract,  or  to  sue  for  rescission 
is  lost  if  with  knowledge  of  the  misrepresentation  the  injured  party  has  by  words 
or  conduct  manifested  his  election  to  affirm  it,  or  if  before  the  contract  has  been 
avoided  an  innocent  third  party  has  acquired  an  interest  in  property  passing  under 
the  contract  6). 

So  if  a  contract  for  the  sale  of  goods  is  procured  by  misrepresentation  on  the 
part  of  the  buyer,  the  seller  may  avoid  the  contract  when  he  discovers  the  untruth 
of  the  representation.  But  if  he  has  thereafter  shown  his  election  to  affirm  the  sale 
(as  by  suing  for  the  price  6)  or  if  the  goods  have  been  "resold  to  an  innocent  third  party 
who  buys  thinking  the  buyer  has  a  good  title,  it  is  too  late  to  disaffirm  the  contract^), 
and  the  seller's  only  remedy  is,  if  the  misrepresentation  was  fraudulent,  an  action 
for  damages.    If  it  was  innocent  he  has  no  remedy. 

Furthermore  when  a  contract  is  avoided  the  parties  are  entitled  to  be  restored 
to  their  status  quo  ante,  and  if  this  cannot  be  done  the  right  of  rescission  is  lost. 
So  if  goods  passing  under  the  contract  have  been  consumed,  as  the  buyer  cannot 
make  restitution,  he  cannot  rescind^). 

There  can  be  no  misrepresentation  without  some  words  or  conduct  amounting 
to  an  active  misstatement  of  the  truth.  But  though  mere  silence  can  never 
amount  to  misrepresentation,  yet  a  partial  statement  of  the  truth  may.  A  number 
of  true  but  incomplete  statements  may  be  so  made  as  to  give  a  whoUy  false  im- 
pression, and  a  document  containing  such  a  statement  wiU  be  regarded  as  untrue 
although  no  specific  statement  therein  may  be  untrue^).  Misrepresentation  to  avoid 
a  contract  must  generally  be  of  an  existing  fact,  but  misrepresentation  as  to  present 
intentions  or  ability  is  sufficiently).  A  buyer  of  goods  in  the  ordinary  course  of  bu- 
siness imphedly  represents  that  he  intends  to  pay  for  them,  and  if  in  fact  he  has  no 
such  intention,  the  contract  is  voidable^i).    Every  one  is  deemed  to  know  the  law 

1)  Smith  V.  Hughes  (1871),  L.  R.  6  Q.  B.  597;  Turner  v.  Green  [1905]  2  Ch.  205. 

2)  See  Fry,  J.  in  Davies  v.  London  and  Provincial  Marine  Insurance  Co.  (1878),  8  Ch.  D. 
469,  475;  Beynell  v.  Sprye  (1852),  1  De  G.  M.  &  G.  656. 

3)  Webster  v.  Oeoil  (1861),  30  Beav.  62;  see  Tamplin  v.  James  (1880),  15  Ch.  D.  215. 
*)  Adam  v.  Newbigging  (1888),  13  App.  Gas.  308. 

6)  See  aiough  v.  L.  &  N.  W.  Rail  Go.  (1871),  L.  R.  7  Ex.  26;  Seddon  v.  North  Eastern 
Salt 'Co.  [1905]  1  Ch.  326. 

6)  Ferguson-v.  Carrington  {1829),  9  B.  &C.  59;of.  Darms  v.  Harmss  {1875),  h.  R.  IOC.  P.  16  6. 
')  White  V.  Garden  (1850),  10  C.  B.  919. 

8)  See  Clarke  v.  Dickson  (1858),  E.  B.  &  E.   148. 

9)  See  Aaron's  Beefs  v.   Twiss  [1896]  A.  C.  273. 
10)  Edgington  v.  Fitzmaurice  (1885),  29  Ch.  D.  459. 
'  )  Ferguson  v.  Carrington  (1829),  9  B.  &  C.  59. 
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and  misrepresentation  of  law  is  not  enough^),  except  in  cases  where  it  is  made  by  a 
person  who  knows  the  law  to  one  who  is  ignorant  of  it  and  relies  on  the  knowledge 
of  the  other^). 

The  fact  that  the  party  to  whom  the  representation  is  made  has  the  means  of 
knowing  that  it  is  false  is  no  answer  if  he  has  not  actual  knowledge,  and  relies  on  the 
misrepresentation  ^ ) . 

Misrepresentation  by  a  person  who  is  not  a  party  to  the  contract  is  no  ground 
for  disaffirming  the  contract,  unless  such  person  is  an  agent  of  one  of  the  parties  to 
make  it  or  the  partyhas  ratified  the  misrepresentation*),  e.g.  by  adoptingthecontract^). 

XL  Duress,  and  Undue  Influence. 

An  agreement  which  is  procured  by  the  duress s)  or  undue  influence'')  offone 
party  is  voidable  at  the  option  of  the  other  party.  Diu'ess  means  actual  or  threatened 
violence  to  the  person  or  imprisonment  8).  Undue  influence  includes  any  influence 
by  which  the  exercise  of  free  and  deliberate  judgment  is  excluded.  It  can  seldom 
be  established  except  in  cases  where  the  party  exercising  the  influence  stands  in  a 
confidential  relation  to  the  other,  such  as  that  of  spiritual  adviser,  or  parent  or  guar- 
dian, trustee,  medical  adviser  or  solicitor,  and  in  that  capacity  induces  the  other 
to  contract  without  independent  advice.  But  the  rule  is  not  Hmited  to  cases  of  this 
kind^).  It  has  been  appHed  where  a  party  has  been  induced  to  make  an  agreement 
by  a  threat  of  criminal  proceedings  against  the  husband  or  son  of  thef party i"). 

XII.    Contracts  which  are  unenforceable  unless  fair  and  reasonable. 

The  Money  Lenders  Act,  1 900.  This  Act  was  passed  to  prevent  extortion  by  monej'^ 
lenders.    Its  main  provisions  are: 

1.  That  "money  lenders"  (i.  e.  persons  whose  business  is  that  of  money  lending, 
or  who  hold  themselves  out  as  carrying  on  that  business,  other  than  pawn- 
brokers, bankers,  bodies  incorporated  by  special  Act  of  Parliament  and  re- 
gistered Friendly  Societies  etc.)  must  be  registered  and  must  carry  on  business 
only  in  their  registered  names  and  at  their  registered  addresses;  and 

2.  That  the  Courts  have  power  to  re-open  transactions  of  money  lenders. 
Contracts  with  respect  to  the  advance  and  repayment  of  money  by  a  "money 

lender"  other  than  in  his  registered  name  are  illegal  contracts,  as  also  are  such  con- 
tracts when  made  by  any  person  who  ought  to  be,  but  is  not,  registered  as  a  "money 
lender"ii)  or  by  a  registered  money  lender  who  carries  on  business  at  a  place  which 
is  not  his  registered  address  i^). 

Where  a  "money  lender"  takes  proceedings  for  the  recovery  of  money  lent 
or  the  enforcement  of  any  agreement  or  security  made  or  taken  in  respect  of  money 
lent  the  Court  may  re-open  the  transaction  and  take  an  account  between  the 
parties  and  give  relief  to  the  person  sued. 

The  Court  can  only  grant  relief  if  it  is  satisfied  by  evidence: 


1)  Lewis  V.  Jones  (1825),  4  B.  &  C.  506,  512. 

2)  See  Channell  J.  in  British  Workmen's  Insurance  Co.  v.  Gunliffe,   18  T.  L.  R.  425. 

3)  Redgrave  v.  Hurd  (1881),  20  Ch.  T>.  1;  and  see  G.  Pearson  dh  Son  v.  Dublin  Corporation 
[1907]  A.  C.  351. 

*)  Cloughv.L.&N.  W.  R.  (1871),  L.R.  7  Ex.  26;  Wheeltonv.Hardisty  (1851).  SE.  &B.  232. 

5)  Murray  v.  Mann  (1848),  2  Ex.  538. 

«)  See  Gumming  v.  Ince  (1847),  11   Q.  B.  112;  Kaufman  v.  Gerson  [1904]  1  K.  B.  591. 

7)  Williams  v.  Bayley  (1866),  L.  R.  1  H.  L.  200. 

8)  See  Atlee  v.  Backhouse  (1838),  3  M.  &  W.  633. 

9)  See  Williams-v.  Bayley,  swpra. 

1")  Ibid,  and  Kaufman  v.  Gerson,  supra. 

11)  Bonnard  v.  Dott  [1906]  1  Ch.  740.^  As  the  prohibition  is  intended  for  the  protection  of 
the  borrower,  he  may  recover  any  securities  he  has  given,  though  the  money-lender  cannot  re- 
cover the  money  lent.  But  the  borrower  can  only  recover  the  securities'upon'the  terms  of  making 
restitution  of  the  amount  lent;  ibid.;  Lodge  \.  National  Investment  Co.  [1907]  1  Ch.  300. 

12)  Ex  parte  Garden  (1908),  52  Sol.  J.  209;  Lazarus  v.  Gardner  (1909),  25  T.  L.  R.  499.  But 
this  does  not  mean  that  every  stage  and|  every  incident  of  every  piece  of  the  money-lending 
business  must  be  transacted  at  the  registered  address.  If  a  money-lender  really  deals  with  a 
borrower  at  his  registered  address,  whether  by  interview  or  correspondence,  he  may  without 
infringing  the  Act  transact  negotiations  or  conclude  transactions  elsewhere  (Kirkwood  v.  Gadd 
[1910]  A.  C.  422). 
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1.  That  the  amount  claimed  for  interest  or  other  charges  (such  as  amounts 
charged  for  expenses,  inquiries,  fines,  bonus,  premium  etc.)  is  excessive;  and 

2.  That  the  contract  is  harsh  and  unconscionable. 

The  Court,  taking  into  consideration  all  the  circumstances,  may  grant  relief 
by  re-opening  the  transaction,  relieving  the  person  sued  from  payment  of  any  sum 
in  excess  of  what  the  Court,  having  regard  to  the  risk  and  all  the  circumstances, 
may  adjudge  reasonable,  ordering  repayment  if  anything  has  been  paid  in  excess, 
and  setting  aside,  revising  or  altering  any  security  given  or  agreement  made  in  re- 
spect of  money  lent  by  the  money  lender i). 

This  section  extended  the  power  formerly  exercised  by  Courts  of  Equity  to 
give  reUef  to  expectant  heirs  who  had  been  induced  by  their  necessities  to  borrow 
on  harsh  terms  on  the  security  of  their  reversions  or  expectations  2). 

Contracts  with  Railway  Companies.  Apart  from  special  contract  railway  com- 
panies as  common  carriers  of  goods  are  liable  for  any  damage  to  or  loss  of  goods 
in  their  custody  for  carriage,  unless  caused  by  the  Act  of  God,  the  King's  enemies, 
or  inherent  unfitness  for  carriage  of  the  goods  themselves 3).  This  liability  may  be 
varied  by  agreement 4) ;  but  by  section  7  of  the  Railway  and  Canal  Traffic  Act  1854 
an  agreement  by  which  a  railway  or  canal  company  seeks  to  relieve  itself  of  hability 
for  loss  of,  or  injury  to,  animals  or  other  goods  in  receiving,  forwarding  or  dehvering 
them  occasioned  by  the  neglect  or  default  of  the  company  or  its  servants  S),  is  not 
enforceable  by  the  company  unless  it  is  in  writing,  signed  by  the  party  to  be  bound 
or  the  person  dehvering  the  animals  or  goods  for  carriage,  and  unless  the  conditions 
limiting  habiUty  and  incorporated  in  such  contract  are  just  and  reasonable. 

It  must  be  noted  that  this  provision  has  no  application  to  contracts  for  the  car- 
riage of  persons,  or  for  the  warehousing  of  goods.  In  those  cases  there  are  no  statut- 
ory hmitations  to  the  ability  of  the  parties  to  contract :  and  a  contract  may  be  proved 
by  offer  and  acceptance  without  writing^). 

Whether  the  conditions  in  such  a  contract  are  just  and  reasonable  is  a  question 
of  law  for  the  Courts  and  it  is  for  the  company  setting  up  the  contract  to  make 
out  that  the  conditions  are  so.  Generally  speaking  the  Courts  will  regard  as  just 
and  reasonable  a  condition  which  gives  the  customer  some  compensating  advantage 
in  exchange  for  the  habihty  of  the  company,  as  by  carrying  at  a  reduced  rate,  pro- 
vided the  customer  has  the  option  of  retaining  the  habihty  of  the  company  by 
payment  of  a  charge  not  exceeding  the  maximum  rate  which  they  are  entitled  to 
charge ''). 

Agreements  with  Solicitors  as  to  Costs.  In  the  absence  of  special  agreement 
the  amount  which  a  soUcitor  is  entitled  to  charge  his  chent  for  costs  and  charges 
for  work  done,  is  regulated  by  several  statutes 8).  SoUcitors'  bills  of  costs  are  subject 
to  "taxation"  (i.  e.  assessment  by  officers  of  the  Court).  But,  subject  to  certain  pro- 
visions, a  soUcitor  may  make  an  agreement  with  his  client  with  respect  to  the  amount 
and  manner  of  remuneration.  Such  agreements  were  before  1870  looked  on  by  the 
Courts  with  suspicion  and  were  not  enforced  unless  they  were  fair  and  reasonable. 

Agreements  of  this  kind  are  now  not  enforceable  against  the  chent  unless  they 
are  in  writing^).  As  against  the  sohcitor,  if  they  relate  to  the  costs  in  contentious 
business,  they  are  enforceable  although  not  in  writing^") ;  but  in  non-contentious 
business  they  are  not  enforceable  against  either  party  unless  signed  by  such  party  or  his 

^)  S.  1  of  the  Money  Lenders  Act,  1900.  The  leading  case  on  the  interpretation  of  this  sec- 
tion is  Samuel  v.  Newbold  [1906]  A.  C.  461. 

^)  See  Samuel  v.  Newbold  supra. 

^)  For  Statutory  exceptions  see  the  Carriers  Act,  1830  (1  Will  IV,  u.  68);  and  see  title  "Car- 
riage by  Land",  infra. 

*)  See  the  Carriers  Act,  1830,  ss.  4  &  6. 

*)  This  does  not  include  theft  by  the  company's  servants:  Shaw  v.  O.  W.  By.  Co.  [1894] 
1  Q.  B.  373.    Van  Toll  v.  S.  E.  Railway  Co.  (1862),  12  C.  B.  N.  S.  75. 

«)  See  Parher  v.  S.  E.  By.  Co.  (1877),  2  C.  P.  D.  416;  Richardson  v.  Bowntree  [1894] 
A.  C.  218.  t; 

')  See  Peek  v.  North  Staffordshire  Railway  Co.  (1863),  10  H.  L.  C.  473;  Manchester.  Sheffield 
and  Lincolnshire  Rail.  Co.  v.  Brown  (1883),  8  App.  Cas.  703;  Lewis  v.G.  W.  Rail.  Co.  (1877),  3 
Q.  B.  D.   195.    And  see  title  "Carriage  by  Land",  infra.     ■ 

*)  See  specially,  the  Solicitors  Acts,  1843,  1860,  and  1870,  and  the  Solicitors  Bemuneration 
Act,  1881. 

')  Solicitors  Act  1870,  s.  4.    Solicitors  Remuneration  Act,   1881,  s.  8. 
10)  Clare  v.  Joseph  [1907]  2  K.  B.,  369. 
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agent  1),  and  in  either  kind  of  business  the  agreement  is  not  enforceable  against 
the  client  if  upon  examination  by  the  proper  officer  of  the  Court  the  agreement  does 
not  appear  fair  and  reasonable^). 

XIII,  Agreements  of  Imperfect  Obligation. 

There  are  certain  contracts  which  are  not  unlawful  in  any  sense  but  yet  are  of 
such  a  kind  that  no  action  can  be  brought  upon  them. 
Among  these  are  included: 

1.  Contracts  for  which  the  remedy  is  lost  by  reason  of  a  Statute  of  Limita- 
tion. 

2.  Contracts  which  are  defective  under  the  Statute  of  Frauds,  or  by  reason 
of  the  absence  of  a  seal,  or  other  statutory  requirement;  and 

3.  Contracts  which  are  defective  for  want  of  a  stamp. 
These  are  dealt  with  elsewhere 3). 

But  in  addition  to  these  there  are  the  following : 

The  Tippling  Acts.  There  are  certain  Acts  aimed  at  discouraging  credit  being 
given  upon  the  sale  of  excisable  Uquors  by  which  it  is  provided^) : 

1.  That  no  action  can  be  brought  or  maintained  to  recover  any  debt  or  sum 
of  money  alleged  to  be  due  in  respect  of  the  sale  of  any  ale,  porter,  beer,  cider 
or  perry  which  was  consumed  on  the  premises  where  sold  or  supplied  or 
in  respect  of  any  money  or  goods  lent  or  suppUed  or  of  any  security  given 
for,  in  or  towards  the  obtaining  of  any  such  ale,  porter,  beer,  cider  or  perry*). 

2.  That  no  action  can  be  brought  or  maintained  to  recover  any  debt  contracted 
for  spiritous  liquors  unless  bona  fide  either  contracted  at  any  one  time  to  the 
amount  of  20  shiUiags  and  upwards  (wherever  consumed)  or  sold  to  be 
consumed  elsewhere  than  on  the  premises  where  sold,  and  delivered  at  the 
residence  of  the  purchaser  in  quantities  not  less  at  any  one  time  than  a  re- 
puted quart  5). 

Gaming  Contracts.  The  Gaming  Act  1845,  as  amended  by  the  Gaming  Act  1892, 
makes  void  aU  contracts  or  agreements  by  way  of  gaming  or  wagering,  and  provides 
that  no  action  can  be  brought  to  recover  any  money  due  on  a  wager  or  deposited 
in  the  hands  of  a  stakeholder  to  abide  the  event  of  a  wager,  or  by  a  betting  agent 
for  commission  or  for  repayment  of  money  expended  by  him  in  paying  gaming  losses. 
This  Act  apphes  not  only  to  agreements  which  are  in  the  form  of  bets  or  wagers,  but 
to  all  agreements  which  are  so  in  substance,  though  they  may  take  the  form  of 
contracts  for  the  sale  of  goods  or  of  stock  or  shares 6).  The  essence  of  gaming 
and  wagering  is  that  one  party  is  to  win  and  the  other  lose  upon  a  future  event  which 
at  the  time  of  the  contract  is  of  an  uncertain  nature.  That  is  to  say,  if  the  event 
turns  out  one  way  A  will  lose  to  B,  but  if  it  turns  out  the  other  way  B  wiUlose  to  A''). 
Transactions  on  the  stock  exchange,  where  there  is  no  real  intention  that  the  property 
in  stock  or  shares  shall  pass  by  deUvery  and  the  parties  only  intend  that  differences 
shall  be  paid,  are  gaming  and  wagering  agreements  within  the  Act^).  But  where  a 
broker  is  employed  to  make  actual  contracts  of  purchase  and  sale,  in  each  case  to  be 
completed  by  delivery  and  payment,  these  transactions  are  not  by  way  of  wagering, 
even  though  the  object  of  the  principal  is  speculation  and  not  investment*). 

The  Gaming  Acts  do  not  however  make  contracts  by  way  of  gaming  or  wagering 
illegal,  and  they  were  not  illegal  at  common  law;  hence  an  action  may  be  brought 
for  any  cause  of  action  arising  out  of  a  bet  or  wager,  except  those  which  are  expressly 
forbidden  by  the  Acts. 

Accordingly,  if  securities  are  deposited  by  one  party  to  a  gaming  transaction 
with  the  other  party  to  secure  the  payment  of  losses,  they  are  recoverable  as  they 
are  not  deposited  "to  abide  the  event  of  a  wager"!")  j  but  money  deposited  with  one 

1)  Solicitors  Remuneration  Act,  1881,  s.  8:  In  re  Frape  [1893]  2  Ch.  284. 

2)  Solicitors  Act,  1870,  s.  9;  Solicitors  Renraneration  Act,  1881,  s.  8. 

3)  See  as  to  (1)  p.  245,  as  to  (2)  pp.  211,  215,  as  to  (3)  p.  246. 
*)  S.  182  of  the  County  Courts  Act  1888. 

8)  24  Geo.  11.  c.  40,  s.  12  and  25  &  26  Vic,  c.  38. 
«)  Thacker  v.  Hardy  (1878),  4  Q.  B.  D.  685,  695. 
')  Brogden  v.  Marriott  (1851),  3  Bing.  N.  C.  88. 

8)  Universal  Stock  Exchange  Ld.  v.  Strachan  [1896]  A.  C.  166. 

9)  Forget  v.  Oatigny  [1895]  A.  C.  318. 

1")   Universal  Stock  Exchange  v.  Strachan  [1896]  A.  C.   166. 
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party  "to  abide  the  event"  cannot  be  recovered  whatever  the  event  of  the  wager  i). 
Again  if  money  is  deposited  with  a  stakeholder  to  abide  the  event  of  the  wager, 
the  person  so  depositing  it  may  at  any  time  before  it  has  been  paid  over  by  the  stake- 
holder revoke  his  authority  and  recover  the  money  as  money  had  and  received  2). 
And  an  agent  who  receives  winnings  may  be  sued  by  the  person  on  whose  behalf 
he  receives  them^),  or  if  he  receives  money  to  pay  losses,  his  principal  may  revoke 
his  authority  and  recover  the  money*). 

But  the  Gaming  Acts  prevent  an  action  being  brought: 

1.  By  the  winner  against  the  loser  for  money  won. 

2.  By  the  winner  against  the  stakeholder  for  money  won^). 

3.  By  an  agent  against  his  principal: 

a)  For  money  paid  for  losses  at  his  request  s); 

b)  For  commission  or  other  reward''). 

Counsel  and  solicitors.  A  barrister  cannot  sue  his  cHent  for  fees  for  Utigious 
work,  even  if  there  is  an  express  contract  to  pay  8).  A  soUcitor  carmot  sue  for  business 
done  by  him  unless  at  the  time  when  the  work  was  done  his  certificate  was  in  force  8). 
Nor  can  he  bring  an  action  for  his  charges  until  one  month  after  the  time  when 
he  has  delivered  to  the  party  to  be  charged  a  signed  biU  of  costs  i"). 

Medical  Practitioners.  No  person  can  recover  any  charge  for  any  medical  or 
surgical  advice  or  attendances  or  for  any  medicine  which  he  shall  have  both  prescrib- 
ed and  supphed  unless  he  is  a  duly  quahfied  medical  practitioner,  i.  e.  a  person 
registered  imder  the  Medical  Act,  1858,  as  having  one  of  the  qualifications  recognized 
by  that  Act^^).  Similarly  an  apothecary  cannot  recover  his  charges  unless  he  has  a 
certificate  from  the  Apothecaries  Society  i^). 

XIV.  Unlawful  Agreements. 

There  are  some  contracts  which,  though  they  satisfy  the  general  conditions 
as  to  enforceability,  are  not  enforceable  by  reason  of  the  unlawfulness  of  their  ob- 
ject, i.  e.  because  either  the  consideration  or  the  promise  itself  involves  doing  some- 
thing which  is  prohibited  or  discouraged  by  law.  Sir  F.  Pollock  classifies  ujolawful 
agreements  as  illegal,  immoral  and  against  public  policy,  according  as  the  matter 
or  purpose  of  them  is: 

Contrary  to  positive  law  {illegal). 

Contrary  to  positive  moraHty  recognized  as  such  by  law  (immoral). 

Contrary  to  the  common  weal  as  tending: 

To  the  prejudice  of  the  state  in  external  relations. 
To  the  prejudice  of  the  state  in  internal  relations. 

To  improper  or  excessive  interference  with  the  lawful  actions  of  indi- 
vidual citizens  {against  public  policy). 
Within  the  first  class,  i.e.  illegal  agreements,  fall  all  agreements: 
Which  involve  doing  something  criminal i^);  or 

Which  involve  doing  something  expressly  or  impHedly  prohibited  by  law ;  or 
Which  are  made  with  the  object  of  defrauding  other  persons. 
So,  agreements  to  pubUsh  an  obscene  Ubel^^),  or  to  cause  such  an  obstruction 

1)  Strachan  v.  Universal  Stock  Exchange  [1895]  2  Q.  B.  697;  Richards  v.  Stark  [1911]  1 
K.  B.  296. 

2)  Burge  v.  Ashley  d; Smith  Ld.  [1900]  1  Q.  B.  744;  0' Sullivan  v.  Thomas  [1895]  1  Q.  B.  698. 

3)  Per  Wright,  J.  in  O'Sullivan  v.  Thomas  [1895]  1  Q.  B.  698:  Bridget  v.  Savage  (1885), 
15   Q.  B.  D.  363. 

*)  Gaming  Act,  1845,  s.  18. 

6)  Ihid. 

6)  Tatam  v.  Beeve  [1893]  1   Q.  B.  44:  Saffery  v.  Mayer  [1901]  1   Q.  B.  11. 

')  Gaming  Act  1892. 

*)  Kennedy  v.  Broun  (1863),  13  C.  B.  N.  S.  677.  Apparently  there  is  nothing  to  prevent 
a  barrister  from  suing  for  his  fees  in  conveyancing  work  (itfostj/n  v.  Mo««2/n(1870),L.  R.  5Ch.  457). 
And  he  can  sue  for  work  done  by  him  in  any  other  capacity  than  that  of  barrister,  e.  g.  as 
arbitrator:  see  per  Erie,  C.  J.  in  Kennedy  v.  Broun,  and  Egan  v.  Kensington  Union  (1841), 
3  Q.  B.  935  n. 

9)  6  &  7  Viet.,  c.  73,  s.  26. 
ioj  2jj(f.  g.  37. 

11)  21  &  22  Vict.,  c.  90,  s.  32.    49  &  50  Vict.,  c.  48,  s.  6. 

12)  55  Geo  III,  c.  194,  s.  21. 

13)  Poplett  V.  Stockdale  (1825),  R.  &  M.  337. 
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of  a.  highway  as  would  constitute  a  pubUc  nuisance i),  or  to  erect  a  building  in  contra- 
vention of  statutory  building  regulations  2)  are  illegal. 

Upon  the  same  principle  contracts  of  insurance  where  the  assured  has  no  insur- 
able interest  are  illegal,  as  being  in  contravention  of  statutes  3),  so  too  are  agreements 
with'  respect  to  the  advance  and  repayment  of  money  in  the  course  of  his  business 
as  a  money  lender  by  a  person  who  ought  to  be  but  is  not  registered  as  a  money  lender, 
or  an  agreement  made  by  a  registered  money  lender  otherwise  than  in  his  registered 
name*). 

So  also  are  contracts  made  on  Sunday  in  contravention  of  the  Sunday  Observ- 
ance Act,  1677.  This  Act  however  does  not  make  illegal  all  contracts  made  on  Sunday. 
It  enacts  that  no  tradesman,  artificer,  workman,  labourer  or  other  person  shall  do  or 
exercise  any  worldly  labour,  business  or  work  of  their  ordinary  callings  upon  Sunday. 
So  though  a  horse  dealer  cannot  maintain  an  action  upon  a  contract  of  sale  of  a 
horse  made  by  him  on  a  Sunday,  there  is  nothing  to  prevent  any  person  making 
a  vahd  contract  of  sale  on  Sunday  of  goods  which  he  does  not  sell  in  the  course 
of  "his  ordinary  caUing"^). 

Among  agreements  which  are  illegal  as  being  in  fraud  of  third  persons  are 
agreements  between  promoters  of  companies  made  with  the  object  of  defrauding 
shareholders 6),  agreements  to  rig  the  market  so  as  to  defraud  purchasers  of  shares'), 
and  all  secret  agreements  by  which  under  a  composition  scheme  one  creditor  seeks 
to  get  an  advantage  over  other  creditors,  or  by  which  the  debtor  himself  seeks  to 
obtain  some  advantage  not  disclosed  to  the  creditors  generally 8). 

In  the' second  class  is  included  agreements  for  irregular  sexual  intercourse 9). 

The  third  class  of  unlawful  contracts,  those  which  are  agaiast  pubhc  policy, 
requires  somewhat  fuller  treatment. 

Contracts  which  tend  to  the  prejudice  of  the  State  in  its  external  relations  in- 
clude all  those  contracts  entered  into  by  a  domiciled  British  subject  which  may  be 
detrimental  to  the  interests  of  his  own  country  i").  Trading  with  an  enemy  without 
license  from  the  Crown  is  illegal,  and  accordingly  contracts  for  the  purchase  by  a 
domiciled  British  subject  of  goods  in  an  enemy's  country  are  unlawful,  as  also  are 
insurances  of  goods  so  purchased  ^i). 

So  too  a  contract  for  shipments  (even  in  a  neutral  vessel)  of  cargo  from  an  ene- 
my's port  prima  facie  is  unlawful  as  involving  a  trading  anddeaUng  with  the  enemy  12). 

When  a  contract  of  this  kind  is  in  force  at  the  outbreak  of  war,  and  the  per- 
formance thereby  becomes  unlawful,  the  contract  is  dissolved  and  both  parties  are 
absolved  from  further  performance^^),  unless  it  is  of  such  a  kind  that  it  may  be  sus- 
pended during  hostilities  and  enforced  upon  the  restoration  of  peace^*). 

1)  Mayor  of  Norwich  v.  Norfolk  Bail  Co.  (1855),  4  E.  &  B.  397. 

2)  Stevens  v.  Gourley  (1859),  7  C.  B.  N.  S.  99;  see  also  Mellis  v.  Shirley  dh  Freemantle  Local 
Board  (1885),  16  Q.  B.  D.  446,  where  a  contract  was  held  to  be  illegal  which  was  made  in  con- 
travention of  a  statute  imposing  a  penalty  on  any  officer  of  a  local  board  who  was  concerned 
in  any  contract  with  the  board. 

_3)  See  Harse  v.  Pearl  Life  Assurance  Co.  [1904]  1  K.  B.  558  (illegality  under  the  Life  Assur- 
ancoAct,  1774)  and  compare  s.  4  of  the  Marine  Insurance  Act,  1906. 

*)  Bonnard  v.  Dott  [1906]  1  Ch.  740,  and  the  Money  Lenders  Act,  1900;  see  ante  p.  21. 

8)  Fennell  v.  Ridler  (1826),  5  B.  &  C.  406;  Scarfe  v.  Morgan  (1838),  4  M.  &  W.  270.  The  Act 
however  is  nearly  obsolete  and  is  seldom  relied  on  in  practice.  A  bill  of  exchange  is  not  invalid 
by  reason  of  its  being  dated  on  a  Sunday  (Bills  of  Exchange  Act,  1882,  s.  13). 

6)  Beghie  v.  Phosphate  Sewage  Go.  (1875),  L.  R.  10  Q.  B.  491,  1   Q.  B.  D.  679. 
')  Scott  v.   Brown  Doering  McNah  <&  Co.  [1892]  2   Q.  B.  724. 

«)  Blacklock  v.  Dobie  (1876),  1  C.  P.  D.  265;  Higgins  v.  Pitt  (1849),  4  Ex.  312.  Mallalieu 
V.  Hodgson  (1851),  16   Q.  B.  689. 

9)  Such  as  a  promise  to  pay  money  in  consideration  of  future  illicit  cohabitation:  Walker 
V.  Perkins  (1764),  1  W.  Bl.  517,  and  see  Ayerst  v.  Jenkins  (1873),  L.  B.  16  Eq.  275.  A  promise 
to  pay  money  for  past  cohabitation  is  not  illegal,  but  cannot  be  enforced  for  want  of  considera- 
tion unless  made  by  deed  (Beaumont  v.  Eeeve,  (1846),  8.  Q.  B.  483.  Vallance  v.  Blagden  (1884), 
26  Ch.  D.  353. 

10)  Esposito  V.  Bowden  (1857),  7  E.  &  B.  763;  Bell  v.  Beid  (1813),  1  M.  &  S.  726. 

11)  Potts  v.  Bell  (1880),  8  T.  R.  548.  See  further  as  to  insurances  against  capture:  Furtado 
V.  Badgers  (1802),  3  B.  &P.  I9li~  Kellner  v.  LeMesurier  (1803),  4  East,  396;  Jansonv.  Driefon- 
tein  Consolidated  Gold  Mines  [1902]  A.  C.  484  and  cases  there  cited. 

12)  Esposito  v.  Bowden  (1857),  7  E.  &  B.  763. 
i3)'/6i(f. 

■*}'  Ex  parte  Bcussmaker  (1806),  13  Ves.  71. 
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Among  contracts  which  tend  to  the  prejudice  of  the  State  in  its  internal  rela- 
tions we  may  specially  notice: 

Agreements  to  interfere  with  the  course  of  criminal  proceedings; 

Agreements  in  the  nature  of  champerty  and  maintenance;  and 

Agreements  in  restraint  of  trade i). 

Agreements  not  to  prosecute.  Agreements  not  to  prosecute  a  criminal  offence 
or  to  compromise,  or  interfere  with  the  ordinary  course  of,  criminal  proceedings, 
are  illegal  and  no  action  can  be  brought  to  enforce  such  an  agreement  or  upon  any 
bill,  note  or  security  given  in  consideration  thereof  2)i  This  rule  applies  not  only 
to  felonies,  but  to  all  misdemeanours  except  those  which  are  of  a  merely  private 
character  and  for  which  there  is  an  alternative  remedy  by  an  action  for  damages, 
such  as  a  libeF).  Accordingly  an  agreement  to  compromise  criminal  proceedings 
for  infringement  of  a  trade  mark  is  not  illegal  and  may  be  enforced,  this  being  an 
offence  for  which  the  injured  party  has  an  alternative  remedy  by  action  for 
damages*). 

On  the  same  principle  agreements  which  tend  to  interfere  with  the  proper 
course  of  justice  in  proceedings  of  a  quasi  criminal  character  or  which  may  result 
in  defrauding  other  persons  of  their  rights  are  illegal. 

Thus  although  no  person  is  bound  to  appear  and  oppose  an  application  made 
by  a  bankrupt  for  his  discharge,  persons  ought  not  to  contract  themselves  out  of 
an  opportunity  of  so  doing.  So  an  agreement  not  to  appear  at  a  bankrupt's  public 
examination  or  oppose  his  order  of  discharge  is  illegal^),  as  also  are  agreements  by 
which  it  is  sought  to  interfere  with  the  proper  course  of  proceedings  in  bankruptcy^) 
or  winding  up  companies''). 

Champerty.  Any  bargain  whereby  one  party  is  to  assist  the  other  in  recover- 
ing property  by  litigation  and  is  to  share  in  the  proceeds  is  illegal.  Such  bargains 
are  called  champertous.  The  ground  of  illegaUty  is  that  they  tend  to  Utigation.  A 
bona  fide  assignment  of  a  contract  or  of  property  the  subject  of  a  pending  suit  is 
not  illegal,  but  the  purchase  of  a  mere  right  of  action  is  illegal.  There  is  nothing 
illegal  in  a  contract  to  pay  for  information  given  or  other  assistance  in  prosecu- 
ting a  suit,  unless  the  bargain  is  such  as  to  give  an  interest  in  the  result  by  the 
payment  being  dependent  on  the  success  of  the  proceedings  8) ^ 

Agreements  in  Restraint  of  Trade.  Certain  agreements  are  illegal  as  being  in 
restraint  of  trade.    These  agreements  are  generally  of  one  of  two  types. 

The  first  type  includes  covenants  by  sellers  of  businesses  not  to  compete  with 
the  purchasers,  by  partners  or  retiring  partners  not  to  compete  with  the  firm,  and 
by  agents,  servants  or  apprentices  not  to  compete  with  their  employers  after  the 
termination  of  the  agency  or  term  of  service  or  apprenticeship. 

An  agreement  of  this  sort  is  legal  and  enforceable  if  it  is  made  for  some  con- 
sideration and  the  restraint  is  only  such  as  to  afford  a  fair  and  reasonable  protec- 
tion to  the  interests  of  the  party  in  whose  favour  it  is  given,  and  not  so  large  as  to 

1)  Agreements  which  interfere  with  freedom  of  choice  in  marriage  and  with  parental  and 
marital  duties  are  also  void  as  against  public  policy:  but  the  subject  is  not  so  nearly  connected 
with  commercial  transactions  as  to  require  particular  notice.  Among  the  more  important  cases 
on  these  points  are  Lowe  v.  Peers  (1768),  4  Burr.  2225;  Herman  v.  Charlesworth  [1905]  2  K.  B. 
123;  Wilson  v.  Wilson  (1846),  1  H.  L.  C.  538;  Clark  v.  Clark  (1885),  10  P.  D.  188;  Weatmeath 
V.  Salisbury  (1831),  5  Bh.  N.  S.  339;  Agar  Ellis  v.  Laacelles  (1878),  10  Ch.  D.  49;  Humphreys 
V.  Polak  [1901]  2  K.  B.  385;  Wilson  v.  Carnley  [1908]  1  K.  B.  729.  As  to  an  agreement  not  to 
enter  the  naval  or  military  service:  see  In  re  Beard:  Beard  v.  Hall  [1908]  1  Ch.  383.  Such  an 
agreement  is  clearly  against  public  policy. 

2)  Collins  V.  Blantern  (1767),  2  Wils.  341;  Jones  v.  Merionethshire  Building  Society  [1892] 
1  Cli.  173;  Windhill  Local  Board  v.  Vint  (1890),  45  Ch.  D.  551;  Consolidated  Exploration  Co.  v. 
Musgrave  [1900]  1  Ch.  37. 

3)  Keir  v.  Leeman  (1844),  6  Q.  B.  308,  321. 

*)  Fisher  v.  Apollinaris  Co.  (1875),  L.  R.   10  Ch.  297. 

5)  Kearlyv.  r/iomaora  (1890),  24  Q.  B.  D.  742.  See  also  Hope  v.  Hope  (1857),  8  De.  G.M.  &  G. 
731,  (agreement  not  to  oppose  divorce  proceedings);  Coppock  v.  Bower  (1838)  4  M.  &  W.  361 
(agreement  not  to  proceed  with  election  petition). 

6)  Mallalieu  v.  Hodgson  (1851),  16  Q.  B.  689. 

')  Elliott  v.  Richardson  (1870),  L.  R.  5,  C.  P.  744. 

8)  See  Hutley  v.  Hutley  (1873),  L.  R.  8  Q.  B.  112;  Sprye  v.  Parker {1856),  7  E.  &  B.  58; 
Simpson  v.  Lamb  (1857),  7  E.  &  B.  84;  Prosser  v.  Edmonds  (1835),  1  Y.  &  C.  Ex.  481;  Stanleys. 
Jones  (1831),  7  Bing.  369. 
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interfere  with  the  interests  of  the  public i).  If  the  restraint  imposed  does  not  fulfil 
these  conditions  the  agreement  is  illegal,  as  it  is  contrary  to  pubUc  policy  that  per- 
sons should  be  restrained  more  than  is  reasonably  necessary  from  pursuing  their 
vocations.  No  definite  rules  can  be  laid  down  as  to  what  is  a  reasonable  restraint. 
The  Court  has  to  take  into  consideration  in  each  case  the  nature  of  the  business,  the 
length  of  time  and  the  area  over  which  the  restraint  is  imposed,  and  all  the  circum- 
stances, always  keeping  in  mind  the  guiding  principle  that  the  restraint  must  not 
be  greater  in  time  or  area  than  is  necessary  for  the  protection  from  unfair  compe- 
tition of  the  person  in  whose  favour  it  is  imposed^).  A  small  retail  business  may 
be  sufficiently  protected  if  the  vendor  or  retiring  partner  is  restrained  from  setting 
up  on  his  own  account  within  a  few  miles,  and  in  such  a  case  a  restraint  over  a  larger 
area  will  be  illegaF).  But  a  business  with  world-wide  connections  may  require  pro- 
tection over  an  indefinite  area*).  Generally  speaking  any  covenant  which  merely 
restrains  the  person  bound  from  soUciting  the  customers  of  his  late  firm  will  be  en- 
forced^).  But  a  covenant  not  to  set  up  any  business  will  not  be  enforced.  To  be 
reasonable  and  enforceable  the  restraint  should  be  hmited  to  businesses  of  a  kind 
which  would  compete  with  that  for  which  the  protection  is  sought^),  and  should 
not  impose  a  greater  restraint  as  regards  space  and  time  than  is  reasonably 
necessary. 

The  other  type  of  contracts  in  restraint  of  trade  are  those  by  which  workfaien 
surrender  their  individual  freedom  of  action  by  agreeing  to  be  bound  by  the  decision 
of  a  majority  or  of  some  committee  or  other  body  as  to  whether  they  shall  work  or 
not.  Agreements  of  this  sort  are  the  foundation  of  trades  unions  on  their  militant 
side;  and  though  a  trade  union  is  not  necessarily  an  illegal  association  at  common 
law''),  it  is  so  if  its  rules  are  such  that  the  members  are  bound  to  strike  work  whenever 
called  upon  so  to  do  by  the  executive  body^).  The  same  principle  applies  to  asso- 
ciations of  employers  8).  But  there  is  nothing  illegal  in  a  combination  by  which  a 
number  of  persons  bind  themselves  to  regulate  prices  so  as  to  avoid  competition 
inter  se  and  exclude  trade  rivals  by  underselling  them.  Associations  of  this  sort 
formed  with  the  object  of  promoting  and  extending  the  trade  of  the  members  by 
lawful  means  are  not  in  restraint  of  trade  and  are  not  illegally).  So  too  an  agreement 
by  which  traders  agree  between  themselves  to  divide  work  so  as  to  avoid  compe- 
tition is  enforceable  11). 

Trade  Unions  are  now  to  a  large  extent  legalized  and  regulated  by  statute  i^)^ 
and  the  question  of  the  iUegahty  of  their  objects  only  arises  when  members  are  suing 
the  Unions  to  enforce  their  rights  as  members.  Actions  of  this  sort  are  not  main- 
tainable if  the  association  is  illegal  at  common  law^^).  The  Acts  also  provide  that 
whilst  agreements  of  the  following  kinds  are  not  unlawful  they  cannot  be  enforced 
in  a  court  of  law,  viz: 

1.  Any  agreements  between  members  of  a  trade  union  concerning  the  condi- 
tions on  which  they  shall  sell  goods,  transact  business  or  employ  or  be  em- 
ployed. 

2.  Agreements  for  the  payment  of  penalties  or  subscriptions. 

3.  Agreements  as  to  the  appUcation  of  the  fvmds  of  a  trade  union  for  provid- 
ing benefits  to  members,  contributing  to  non-members  and  paying  fines. 

4.  Agreements  made  between  one  trade  union  and  another;  or 

5.  Bonds  to  secure  the  performance  of  any  of  those  agreements  i*). 

1)  Nordenfelt  v.  Maxim-Nordenfelt  Co.  [1894]  A.  C.  535;  Dowdenv.  Pook  [1904]  1  K.  B.  45. 

2)  Dowden  v.  Pook  [1904]  1  K.  B.  45. 

3)  See  Green  v.   Price  (1845),  13  M.  &  W.  695. 

*)  Nordenfelt  v.  Maxim  Nordenfelt  Co  [1894]  A.  C.  535;  Rousillon  v.  Rousillon  (1880J,  14 
Ch.  D.  351. 

6)  See  Nicholls  v.  Stretton  (1847),  10  Q.  B.  346;  Baines  v.  Geary  (1887),  35  Ch.  D.   154. 
6)  PerU  V.  SaalfeU  [1892]  2  Ch.  149. 

')  Gozney  v.   Bristol  Trade  Provident  Society  [1909]  1  K.  B.  901. 
8)  Rtissell  V.  Amalgamated  Society  of  Joinera  [1910]  1  K.  B.  506. 
9^)  Hilton  V.  Eckersley  (1856),  6  E.  &  B.  47. 
i")  Mogul  Steamship  Co  v.  McGregor  Gov)  <fc  Co.  [1892]  A.  C.  25. 

11)  Collins  V.  Locke  (1879),  4  A.  C.  674. 

12)  See  Trade  Union  Acts,  1871  &  1876;  Trade  Disputes  Act,  1906. 

13)  Rigby  v.  Gonnol  (1880),  14  Ch.  D.  482;  Gozney  v.  Bristol  Trade  Society  [1909]  1  K.  B.  901 ; 
Russell  V.  Amalgamated  Society  of  Carpenters  and  Joiners  [1901]  1  K.  B.  506. 

1*)  Trade  Union  Act,  1871,  s.  4. 
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Effect  of  Illegality.  The  illegality  of  a  contract  may  generally  be  proved  by  ex- 
trinsic evidence,  and  may  be  set  up  in  defence  to  any  action  brought  on  the  contract. 
But  though  a  defendant  may  set  up  the  iUegaUty  as  a  defence,  a  plaintiff  cannot 
generally  set  it  up  in  order  to  set  it  aside  or  get  relief.  If,  for  instance,  money  has 
been  paid,  or  goods  have  been  delivered,  or  securities  given,  under  an  illegal  contract, 
they  cannot  be  recovered.  The  Court  wiU  not  lend  its  assistance  either  to  enforcing 
the  contract,  or  to  giving  relief  from  it,  and  will  refuse  its  help  to  either  party 
who  has  been  guilty  of  Ulegahtyi). 

A  contract  which  is  not  unlawful  in  itself  may  be  unlawful  because  one  party 
intends  to  apply  its  subject-matter  to  some  unlawful  purpose,  as  for  instance  a 
contract  for  the  sale  of  goods  which  the  buyer  intends  to  apply  to  an  unlawful 
purpose,  such  as  defrauding  the  revenue,  or  promoting  immorality.  In  such  a  case 
u  the  other  party  knows  at  the  time  of  the  contract  of  the  unlawful  intention  he 
cannot  sue  on  the  contract,  but  if  he  only  discovers  it  afterwards,  he  may  refuse 
to  be  further  bound  by  it  and  may  sue  for  anything  to  which  he  became  entitled 
before  he  discovered  the  illegal  purpose^). 

Again  a  contract  may  become  illegal  by  the  way  it  is  carried  out.  If  one  party 
performs  his  part,  or  a  condition  on  Ms  part  to  be  performed,  by  doing  an  illegal 
act,  he  cannot  take  advantage  of  his  own  illegal  act  to  give  him  rights  under  the' 
contract  3). 

So  too  a  contract  which  is  lawful  at  the  time  when  it  is  made  may  become 
unlawful  by  reason  of  its  performance  becoming  illegal  by  some  change  of  the  law 
or  of  circumstances.  A  contract,  for  instance,  to  load  a  cargo  in  a  foreign  country 
may  become  illegal  before  the  time  of  loading  by  reason  of  an  outbreak  of  war.  In 
such  a  case,  as  we  have  seen,  further  performance  is  excused  so  long  as  the  illegal- 
ity continues*). 

XV.  Assignability  of  Contracts. 

At  common  law  contracts  were  not  assignable,  i.  e.  no  persons  other  than  the 
original  parties  could  sue  or  be  sued  on  a  contract :  but  this  rule  has  been  largely 
modified  by  statute,  by  the  adoption  of  mercantile  custom  as  part  of  the  law. 

Contractual  rights  and  (to  a  less  extent)  contractual  UabiHties  may  now  pass 
from  the  original  parties  to  other  persons  either  by  act  of  law,  as  on  the  death  or  bank- 
ruptcy of  one  of  the  parties,  or  by  act  of  parties,  as  when  a  creditor  assigns  his  debt 
to  another. 

Moreover  certain  mercantile  contracts  are  negotiable  or  assignable,  such  as 
bills  of  exchange  and  promissory  notes,  bynegotiation  (see  title  "Bills  of  Exchange"), 
bills  of  lading  (see  title  "Maritime  Law"),  shares  in  limited  companies  and  debentures 
payable  to  bearer  (see  title  "Companies"),  policies  of  marine  insurance  (see  title 
"Marine  Insurance")  and  poHcies  of  hfe  insurance.  Covenants  in  leases  and  convey- 
ances of  land  are  in  certain  cases  enforceable  by  or  against  assignees  of  the  land 
or  of  the  lessees'  interest.  Thus  upon  assignment  of  a  lease  many  of  the  lessee's  coven- 
ants contained  therein  are  binding  on  the  assignee  and  upon  an  assignment  of  the 
reversion  are  enforceable  by  the  successive  owners  of  the  reversion.  So  too  the 
lessor's  covenants  may  generally  be  enforced  by  successive  assignees  of  the  lease 
against  the  lessor  and  those  to  whom  his  interest  is  conveyed.  But  this  subject  is 
outside  the  scope  of  this  Work. 

1)  Taylor  V.  Chester  (1S69),1,.'R.4:  Q.B.309.  To  this  rule  there  are  three  exceptions:  1. Where 
money  has  been  paid  or  goods  delivered  for  an  unlawful  purpose  which  has  not  been  carried 
out,  and  the  party  seeking  to  recover  repudiates  the  unlawful  purpose  {Taylor  v.  Bowers 
(1876)  1  Q.  B.  D.  291);  2.  Where  the  parties  are  not  m  pari  delicto,  one  having  been  imposed 
upon  by  the  other  {Smith  v.  Cuff  (1817),  6  M.  &  S.  160);  3.  AVhere  the  contract  is  illegal  by  a 
Statute  passed  for  the  protection  of  a  class  likely  to  be  oppressed  or  imposed  on,  and  the  money 
has  been  paid  by  one  of  that  class  {Barclay  v.  Pearson  [1893]  2  Ch.  154;  Bonnard  v.  Dott 
[1906]  1  Ch.  740). 

2)  Pearce  v.  Brooks  (1866),  L.  R.  1.  Ex.  213;  Clay  v.  Yates  (1856),  1  H.  &  N.  73;  Cowan  v. 
Milboume  (1867),  L.  R.  2  Ex.  230. 

3)  Amicable  Assurance  Society  v.  Bolland  (1830),  4  Bl.  N.  S.  194;  Cleaver  v.  Mutual  Beserve 
Fund  Life  Association  [1892]  1  Q.  B.  147.  The  effect  of  these  cases  is  that  no  person  who  has  felo- 
niously brought  about  the  death  of  a  person  whose  life  ia  insured  can  take  the  benefit  of  the 
insurance. 

*)  Esposito  V.  Bowden  (1857),  7  E.  &  B.  763. 
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We  propose  therefore  to  limit  ourselves  to: 

1.  Assignment  of  debts  and  other  legal  choses  in  action  by  act  of  parties. 

2.  Assignment  by  operation  of  law,  or  devolution  upon  the  death  or  marriage 
of  a  party.  Assignment  on  bankruptcy  is  dealt  with  elsewhere  (see  title 
"Bankruptcy")!). 

Assignability  by  Act  of  the  Party.  When  a  contract  has  been  wholly  executed 
on  one  side  and  nothing  remains  to  be  done  by  the  other  but  payment,  the  benefit 
of  the  contract,  that  is  the  right  to  payment,  may  always  be  assigned.  To  enable 
the  assignee  to  sue  on  the  contract  without  Joining  the  assignor  as  plaintiff  the  assign- 
ment must  be  made  in  writing  under  the  hand  of  the  assignor  and  express  notice 
of  the  assignment  must  be  given  to  the  debtor^). 

An  absolute  assignment  made  in  this  way  has  the  effect  of  completely  trans- 
ferring to  the  assignee  from  the  date  of  the  notice  the  rights  in  the  contract,  and  he 
alone  can  sue  for,  or  give  a  good  discharge  for,  the  debt.  He  takes  it,  however,  sub- 
ject to  any  right  of  set-off,  or  any  equities  which  would  have  been  available 
against  the  original  creditor^). 

In  the  same  way  the  benefit  of  an  executory  contract  may  be  assigned,  such  as 
a  contract  for  the  sale  of  goods  or  other  property.  The  person  who  has  contracted 
to  buy  goods  may  assign  his  right,  so  that  the  assignee  has  the  right  to  insist  oh 
performance,  anef  may  bring  an  action  for  damages  for  breach  of  the  contract*). 

There  is  however  a  general  exception  in  the  case  of  executory  contracts.  When 
the  contract  is  of  such  a  kind  that  it  is  made  in  consideration  of  the  skill  or  Judg- 
ment or  the  character  or  credit  of  one  party  and  something  remains  to  be  done  by 
that  party,  he  cannot  without  the  consent  of  the  other  party  assign  the  benefit  of 
the  contract  so  as  to  deprive  the  other  party  of  the  benefit  of  his  skill  or  Judgment, 
character  or  credit^).  So,  for  instance,  agreements  between  authors  and  publishers 
for  pubUcation  of  books  are  not  assignable  without  the  consent  of  the  author 6). 
The  author  reUes  on  the  skill  and  Judgment  of  the  publisher  and  he  carmot  without 
his  consent  have  another  pubhsher  substituted  for  the  one  he  has  chosen.  So  too  in 
all  cases  where  the  substitution  of  one  party  for  another  would  throw  on  the  other  an 
increased  or  a  different  burden  the  contract  is  not  assignable'),  unless  at  the  time 
of  entering  into  it  the  parties  have  expressly  or  by  impUcation  agreed  that  it  should 
be  8).  So  a  contract  by  A  to  supply  to  B  all  the  goods  of  a  particular  kind  that  B 
might  require  in  his  business,  cannot  be  assigned  by  B  to  C,  for  C's  requirements 
may  be  different  from  B's'). 

Devolution  by  Death.  Upon  the  death  of  any  person  his  rights  and  UabiUties 
under  all  contracts,  with  certain  exceptions,  pass  to  his  personal  representatives. 
Personal  representatives  are  either  executors  named  in  the  will  of  the  deceased 
or  administrators  appointed  by  the  Courts.  It  is  their  duty  to  pay  the  debts  and  testa- 
mentary expenses  of  the  deceased  out  of  his  estate  and  to  distribute  the  balance 
of  his  estate  in  accordance  with  the  directions  (if  any)  given  by  will,  and  in  default 
of  directions  by  will  in  accordance  with  law. 

The  personal  representatives  8)  are  hable  f  or  the  debts  of  the  deceased  to  the  ex- 
tent of  his  estate,  and  to  the  same  extent  are  hable  for  all  breaches  of  contract 
committed  by  him  in  his  lifetime  (except  for  those  breaches  of  contracts  which 
import  damage  to  the  person  or  feehngs  only  of  the  deceased,  such  as  contracts 
to  marry). 

They  also  take  upon  themselves  the  burden  and  the  benefit  of  all  the  executory 
contracts  of  the  deceased,  except: 

^)  As  to  the  vesting  of  rights  of  action  in  an  administrator  upon  conviction  of  felony  or 
treason  see  the  Forfeiture  Act,  1870  (33  &  34  Vic.  o.  23)  ss.  6—10  &  30. 

2)  Judicature  Act  1873  (36  &  37  Vic.  c.  66)  s.  25  (6).  This  section  only  applies  to  absolute 
assignments,  not  to  assignments  by  way  of  security. 

3)  See  Brice  v.  Bannister  (1878),  3  Q.  B.  D.  569;  Newfoundland  Government  v.  Newfound- 
land Bail.  Co.  (1888)  13  App.  Cas.  199. 

*)   Torkington  v.  Magee  [1902]  2  K.  B.  427. 

6)  See  per  Collins,  M.  R.  in  Tolhurst  v.  Associated  Portland  Cement  Co.  [1902]  2  K.  B.  660,  668; 

«)  Hole  V.  Bradbury  (1819),  12  Ch.  D.  886;  Griffith  v.  Tower  Publishing  Co  Ld.  [1897]  1  Ch.  21. 

')  Kemp  V.  Bearselmxm  [1906]  2  K.  B.  604. 

8)   Tolhurst  v.  Associated  Portland  Cement  Co.  [1903]  A.  C.  414. 

8)  As  we  have  seen  the  heir  and  devisees  of  real  estate  are  also  liable  to  the  extent  of  the 
lands  of  the  deceased  coming  to  them  in  the  case  of  covenants  and  contracts  under  seal  unless 
the  contrary  is  expressed  (see  ante  p.  206). 
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1 .  Those  which  by  express  agreement,  or  by  implication ,  are  determined  by  death, 
such  as  contracts  for  personal  services  (which  are  determined  by  the  death 
of  master  or  servant). 

2.  Covenants  relating  to  real  estate,  which  run  with  the  land  and  the  benefit 
of  which  passes  to  the  heir  or  devisee  of  the  land. 

XVI.   Joint  and  Several  Contracts. 

Not  only  may  a  contract  be  made  between  two  persons  or  bodies  corporate, 
promisor  and  promisee,  but  several  persons  may  join  as  promisors  and  the  promise 
may  be  made  to  several  persons  as  promisees. 

When  a  number  of '  individuals  enter  into  a  contract  as  promisors  they  may 
bind  themselves  by  a  joint  promise,  or  by  several  promises,  or  by  joint  and  several 
promises. 

Thus  if  A  and  B  promise  to  pay  C  £100  they  may  jointly  promise  to  pay  the 
whole  sum,  or  each  severally  may  promise  to  pay  a  portion,  or  each  severally  and 
the  two  jointly  may  promise  to  pay  the  whole. 

If  they  bind  themselves  severally  for  part,  each  by  a  separate  promise  agrees 
to  pay  a  certain  proportion  of  the  whole  sum  and  no  more,  and  neither  is  liable 
directly  or  indirectly  for  more  than  the  proportion  he  has  agreed  to  pay.  And  we 
need  hardly  add  that  payment  of  his  part  by  one  does  not  discharge  the  other. 
This  is  the  form  in  which  underwriters  to  Lloyd's  PoHcies  usually  bind  themselves. 
Each  underwriter  agrees  to  pay  in  certain  events  a  certain  fixed  sum  and  no  more  j 
and  the  whole  sum  assured  is  made  up  of  the  total  of  the  sums  underwritten  by  the 
several  underwriters. 

But  A  and  B  may  bind  themselves  jointly  or  jointly  and  severally  to  pay  the 
whole  sum  of  £100. 

If  they  bind  themselves  jointly  there  is  one  debt  of  £100  and  only  one  cause 
of  action  for  non-payment  of  that  debt^). 

As  there  is  only  one  debt,  if  that  debt  is  discharged  either  by  payment  by  one, 
or  by  accord  and  satisfaction  with  one,  or  by  deed  of  release  given  to  one  of  the 
joint  debtors,  the  whole  debt  is  discharged,  and  the  other  joint  debtor  is  thereby 
released  2). 

Moreover  as  there  is  only  one  cause  of  action  for  non-payment  of  the  debt,  there 
can  be  onljf  one  judgment.  Accordingly,  if  either  debtor  is  sued  to  judgment,  no 
judgment  can  subsequently  be  obtained  against  the  other.  The  cause  of  action  is 
said  to  be  extinguished  or  merged  in  the  judgment,  and  this  is  so  whether  the  joint 
debtors  are  sued  in  one  action  or  separately  3)  and  though  the  judgment  against  one 
is  by  consent*). 

To  avoid  these  technicalities  A  and  B  may  bind  themselves  jointly  and  sever- 
ally to  pay  the  £100.  The  effect  of  this  is  that  the  debt  is  both  the  joint  debt  of 
A  and  B  and  the  several  debt  of  each.  There  is  only  one  debt,  but  there  are  three 
causes  of  action,  one  against  A  and  B  jointly,  one  against  A,  and  another  against  B. 

Now,  as  there  is  only  one  debt,  both  A  and  B  are  released  as  in  the  case  of  a  joint 
debt,  if  that  debt  is  discharged  by  payment  or  accord  and  satisfaction  or  by  deed 
of  release^).  Butas  there  are  several  causes  of  action  for  that  debt  a  mere  judgment 
without  satisfaction  obtained  against  one  of  two  joint  and  several  debtors  does  not 
discharge  the  others.    For  the  cause  of  action  against  B  on  his  several  contract 

1)  King  V.  Hoare  (1844),  13  M.  &  W.  494. 

2)  Per  Cur.  i&  Duck  v.  Mayeu  [1892]  2  Q.  B.  511,  513;  Nicholson  v.  Revill  (1836),  4  A.  &  E. 
676;  W alters  \.  Smith  (\%Z\),  2  B.  &Ad.  634.  Taking  a  cheque  or  bill  of  exchange  from  one  of  joint 
or  joint  and  several  debtors  does  not  discharge  the  others ;  for  the  cheque  or  bill  does  not  discharge 
the  debt  but  only  suspends  the  remedy,  and  an  unsatisfied  judgment  on  the  cheque  or  bill  does  not 
release  the  others,  for  the  cause  of  action  is  not  the  same  as  on  the  debt  itself  (Drake  v.  Mitchell 
(1803),  3  East,  251;  Wegg  Prosser  y.  Evans  [1895]  1  Q.  B.  108).  Nor  are  co-debtors  released 
by  a  covenant  or  agreement  for  consideration  made  with  one  not  to  sue  him  (Button  v.  Eyre  (1815), 
fr  Taimt,  289 ;  Walters  v.  Smith,  supra),  and  a  release  given  to  one  reserving  the  remedy  against, 
the  others  is  construed  as  a  covenant  not  to  sue  (Buteson  v.  Gosling  (1871),  L.  R.  7  C.  P.  9.  A 
discharge  of  one  joint  debtor  in  banfeuptcy  does  not  release  the  others  (Bankruptcy  Act,  1883,. 
8.   29:  see  title  "Bankruptcy,"  infra. 

3)  Kin-g  v.  Hoare  (1844),  13  M.  &  W.  494;  Kendall  v.  Hamilton  (1879),  4  App.  Cas.  504. 

4)  Mc.Leod  V.  Power  [1898]  2  Ch.  295. 

')  In  re  E.  W.  A.  [1901]  2  K.  B.  642;  Nicholson  v.  Eevill  (1830),  4  A.  &  E.  675. 
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is  not  merged  in  a  judgment  obtained  against  A^).  Judgment  and  satisfaction  by 
one,  however,  releases  the  others  because  satisfaction  of  the  judgment  is  equivalent 
to  payment 2). 

As  between  joint  or  joint  and  several  debtors  there  is  (in  the  absence  of  an  ex- 
press agreement  to  the  contrary)  a  contract  impUed  by  law  on  the  part  of  each  to 
contribute  his  share  of  the  debt,  and  if  one  is  compelled  to  pay  the  whole  he  may  sue 
the  others  for  contribution  on  this  impHed  contract^). 

Another  pecuharity  of  a  joint  contract  is  that  on  the  death  of  one  of  several 
joint  debtors  the  liabihty  of  the  contract  passes  to  the  survivors  and  ultimately  be- 
comes the  several  Uabihty  of  the  last  survivor  and  6n  his  death  passes  to  his  personal 
representatives*).  But  if  the  habihty  is  joint  and  several  the  several  UabiUty  of 
each  passes  to  his  personal  representatives.  Thus  if  A,  B  and  C  are  jointly  liable 
and  A  dies,  the  debt  becomes  the  joint  liabihty  of  B  and  C,  and  on  B's  death,  C  is 
alone  liable.  But  if  A,  B  and  C  are  jointly  and  severally  Uable  and  A  dies,  the 
joint  liabihty  becomes  the  joint  habihty  of  B  and  C,  and  the  several  liabihty  of  A 
passes  to  his  personal  representatives  S). 

In  the  same  way  the  right  of  suing  on  a  joint  contract  passes  to  the  survivors 
on  the  death  of  one  of  the  persons  jointly  entitled^). 

XVII.  Discharge  of  Contract  before  Breach  or  Performance. 

A  contract  may  be  discharged  by: 

1.  Rescission  or  cancellation. 

2.  Alteration. 

3.  Novation. 

4.  Renunciation. 

5.  Failure  of  condition. 

6.  Bankruptcy'). 

7.  Performance. 

Rescission.  At  any  time  before  breach  a  contract  may  be  rescinded  or  can- 
celled by  agreement  for  good  consideration^).  Where  there  are  mutual  obli- 
gations, each  party's  giving  up  his  rights  is  consideration  for  the  other  party 
giving  up  his. 

No  particular  formalities  are  necessary  for  rescinding  a  contract.  An  agree- 
ment to  rescind  may  be  made  orally  or  may  be  inferred  from  conduct  9).  Even 
a  contract  which  the  law  requires  to  be  in  writiag  may  be  rescinded  by  oral  agree- 
menti**),  though  parol  evidence  is  not  admissible  to  vary  its  termsH). 

Strictly,  a  contract  by  deed  can  only  be  rescinded  or  cancelled  by  a  deed :  but 
as  a  parol  agreement  to  rescind  or  cancel  a  deed,  if  made  for  valuable  consideration,  is 
generally  enforceable  in  equity,  such  an  agreement  is  for  most  purposes  as  effective 
as  an  actual  cancellation  by  deed^^). 

Alteration.  An  immaterial  alteration  in  a  deed  or  Avritten  instrument  does  not 
avoid  the  contract^^).    But  a  material  alteration  made  with  the  privity  of  one 


1)  In  re  Davison  (1884),  13   Q.  B.  D.  50. 

2)  Per  Bayley,  J.  in  Lechmere  v,  Fletcher  (1833),  1  Cr.  &  M.  623,  635. 

3)  Edger  V.  Knapp  {18i3),  5  ^L  &  G.  753;  Batard  v.  Hawes  {1853),  2  E.  &  B.  287.  The  oblig- 
ation of  each  is  to  pay  aa^liquot  part  proportioned  to  the  nvunber  originally  liable  without  refer- 
ence to  the  number  liable  at  the  time  of  payment,  (ib). 

*)  Godson  V.  Good  (1810),  5  Taunt,  587,  594. 

6)  lb;  Read  v.  Price  [1909]  1  K.  B.  577.  The  personal  representatives  of  the  deceased  are 
not  jointly  liable  with  the  survivors  {ib). 

«)  Anderson  v.  Martindale  (1801),  1  East,  497.  But  if  the  interests  of  the  paities  are  really 
several,  the  personal  representatives  of  one  who  is  deceased  may  sue  in  respect  of  that  interest 
(Withers  v.   BircharH  (1824),  3  B.  &  C.  254). 

')  As  to  discharge  on  bankruptcy  see  title  "Bankruptcy",  in/ra. 

8)  As  to  the  right  of  one  party  to  rescind  without  the  consent  of  the  other  party  see  ante 
p.  220,  and  post  p.  232. 

9)  See  Davis  v.  Bomford  (1860),  6  H.  &  IST.  245. 

10)  See   Vezey  v.  Eashleigh  [1904]  1  Ch.  634. 

11)  lb;  Goes  v.  Nugent  (1833),  5  B.  &  Ad.  58,  65. 

12)  See  Steeds  v.  Steeds  (1889),  22  Q.  B.  D.  537. 

13)  Aldmts  V.  Cornwell  (1868),  L.  R.  3  Q.  B.  573;  In  re  Howgate's  Contract  [1902]  1  Ch. 
451. 
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party  without  the  consent  of  the  other  party  avoids  the  whole  contract,  or  at  least 
prevents  the  party  who  has  made  the  alteration  from  relying  on  it^). 

If  an  alteration  is  made  by  a  stranger  without  the  privity  or  consent  of  either 
party,  the  contract  is  enforceable  as  originally  drawn^). 

Every  alteration  which  affects  the  legal  effect  of  the  contract  is  material,  whether 
it  be  inserting^)  or  striking  out*)  words  of  contract,  or  adding  a  seal  to  a  contract 
in  writing  so  as  to  make  it  appear  as  a  contract  by  deed^). 

An  alteration  which  does  not  alter  the  legal  effect  of  the  contract  is  generally 
immaterial,  as  for  instance  filling  in  the  true  date  of  execution  or  the  correct  des- 
cription of  the  parties  ^).  But  an  alteration  which  does  not  affect  the  contract  between 
the  parties  may  be  material  if  it  alters  the  instrument  in  a  material  way,  as  by  air 
tering  the  number  on  a  bank  note^). 

Novation.  Novation  is  the  name  given  to  a  tripartite  agreement  whereby  with 
the  consent  of  one  party  to  a  contract  the  other  party  is  released  in  consideration 
of  a  third  party's  undertaking  the  obligation.  Where,  for  instance,  the  partners 
constituting  a  firm  are  changed,  a  person  who  has  a  contract  with  the  firm  may  agree 
to  release  the  retiring  partner  in  consideration  of  an  incoming  partner's  accepting 
liabihty  under  the  contract  of  which  he  was  not  an  original  party 8).  When  a  firm 
becomes  by  incorporation  a  limited  company,  the  firm  may  assign  to  the  company 
their  assets  and  the  benefit  of  all  contracts  and  the  company  may  agree  with  the 
firm  to  pay  aU  debts  of  the  firm  and  indemnify  them  against  liabUity.  This  does 
not  constitute  novation.  As  between  the  firm  and  third  parties,  the  liability  of  the 
firm  is  unaltered.  But  if  the  third  parties  agree  to  accept  the  liability  of  the  com- 
pany instead  of  that  of  the  firm,  and  to  release  the  firm  in  consideration  of  the  com- 
pany's becoming  directly  Hable,  and  the  company  accepts  liabihty  in  consideration 
of  the  release  of  the  firm,  that  is  novation^). 

The  effect  of  novation  is  to  discharge  the  original  contract  and  to  substitute 
a  new  contract. 

The  transaction  can  only  be  carried  out  with  the  assent  of  all  three  parties. 
There  must  be  a  release  of  one  party  with  the  consent  of  the  other  party  given  in 
consideration  of  the  new  party's  undertaking  the  obUgation  of  the  party  released^"). 

XVIII.  Discharge  by  Breach. 

A  contract  is  broken: 

1.  If  it  is  not  performed  according  to  its  tenor. 

2.  If  before  the  time  for  performance  a  party  renounces. 

In  either  case  the  breach  is  a  cause  of  action,  and  in  some  cases  a  breach  by  one 
party  releases  the  other  from  his  obhgation.  Before  considering  the  remedies  by  ac- 
tion for  a  breach  it  will  be  desirable  to  consider  the  effect  of  a  breach  by  one  party 
in  releasing  the  other  party. 

If  before  the  time  for  performing  one  party  to  a  contract  repudiates  UabiUty 
he  thereby  breaks  the  contract.  A  breach  of  this  kind  is  called  an  anticipatory  breach. 
Repudiation  may  consist  in  the  party's  absolute  refusal  to  perform  his  part,  or  in 
his  incapacitating  himself  from  performing,  or  in  conduct  which  evinces  a  clear 
intention  not  to  be  bound  ^i).  There  may  also  be  an  anticipatory  breach  in  the  course 
of  performance,  where  one  party  having  partly  performed  his  obhgation  repudiates 
further  liabUity  by  refusal,  or  by  incapacitating  himself,  or  by  conduct  showing  an 
intention  not  to  be  further  bound^^). 

1)  Ellesmere  Brewery  v.  Cooper  [1896]  1  Q.  B.  75;  Pattinson  v.  Liickley  (1875),  L.  R.  10 
Ex.  330.    As  to  alteration  of  negotiable  instruments,  see  s.  64  of  the  Bills  of  Exchange  Act,  1882. 

2)  Henfree  v.  Bromley  (1805),  6  East,  305. 

3)  Grooekewit  v.  Fletcher  (1857),  1  H.  &  N.  893;  Ellesmere  Brewery  Go.  v.  Cooper  [18981  1 
Q.  B.  75. 

*)  Pattinson  v.  Luckley  (1875),  L.  R.   10  Ex.  330. 

6)  Davidson  v.  Cooper  (1844),  13  M.  &  W.  343. 

8)  In  re  Howgate'a  Contract  [1902]  1  Ch.  451. 

')  Suffell  V.   Bank  of  England  (1882),  9   Q.  B.  D.  555. 

8)  See  Lyth  v.  Ault  (1852),  7  Ex.  669. 

9)  See  Conquest's  Case  (1876),  I  Ch.  D.  334;  Miller's  Case  (1876),  3  Ch.  D.  391. 

10)  Cochrane  v.  Green  (1860),  9  C.  B.  N.  S.  448. 

11)  Hochster  v.  De  la  Tour  (1853),  2  E.  &  B.  678;  Frost  v.  Knight  (1872),  L.  R.  7  Ex.  Ill; 
Stone  V.  Stone  (1846),  8  Q.  B.  358. 

12)  Cort  V.  Ambergate  Railway  (1851),  17  Q.  B.   127. 
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When  one  party  has  been  guilty  of  an  anticipatory  breach  the  other  party 
may  elect  to  treat  the  contract  as  at  an  end.  If  he  elects  to  take  this  course  he  need 
not  wait  tiU  the  time  for  performance  has  arrived :  but  may  at  once  bring  an  action 
for  damages  1).  But  if  he  elects  to  treat  the  contract  as  at  an  end,  he  must  treat 
it  as  at  an  end  for  all  purposes  except  that  of  being  sued  on. 

And  the  other  party  is  accordingly  released  from  his  further  obhgations  under 
the  contract  2).  Conversely  if  the  party  who  has  the  right  of  election  continues 
to  take  the  benefit  of  the  contract  as  an  existing  obHgation  he  cannot  sue  for  damages 
for  an  anticipatory  breach,  but  must  wait  till  there  has  been  an  actual  breach  by 
non-performance  ^ ) . 

On  the  other  hand  he  may  elect  instead  of  treating  the  contract  at  an  end  to 
keep  it  open  and  wait  for  the  time  of  performance,  and  then  hold  the  other  party 
responsible  for  aU  the  consequences  of  non -performance.  If  he  elects  to  take  this 
course  the  contract  remains  operative  for  all  purposes.  The  party  who  has  refused 
to  perform,  may  still  do  so  if  he  can:  or  he  may  avail  himself  of  any  grounds  for 
discharge  which  may  arise  before  the  time  for  performance  arrives*). 

Though  a  mere  breach  by  one  party  of  some  stipulation  in  the  contract  does 
not  necessarily  amount  to  a  repudiation  of  the  whole  contract,  a  breach  in  some- 
thing essential,  i.  e.  in  some  stipulation  which  goes  to  the  root  of  the  contract,  does. 
Accordingly  in  contracts  for  forward  delivery  of  goods  by  instalments,  a  failure 
to  deUver  or  to  pay  for  one  instalment  is  not  a  repudiation  of  the  contract,  unless 
upon  the  construction  of  the  contract  the  dehvery  of  such  instalment  is  of  the  essence 
of  the  contract,  so  that  failure  to  dehver  that  instalment  makes  performance  of  the 
whole  contract  in  accordance  with  its  terms  impossible  or  the  circumstances  are  such 
as  to  show  a  repudiation  of  the  contract^). 

--  A  breach  which  goes  to  the  foundation  of  the  contract  is  well  illustrated  by  cases 
on  charter-parties.  If  the  shipowner  agrees  to  bring  the  ship  to  the  port  of  loading 
without  specifying  a  date  for  so  doing  he  is  bound  to  bring  her  there  and  have  her  in 
a  seaworthy  condition  ready  to  load  within  a  reasonable  time,  and  a  failure  so  to  do 
is  a  breach  of  a  term  in  the  contract,  for  which  at  least  an  action  for  damages  will 
lie^).  But,  further,  it  is  of  the  essence  of  the  contract  that  a  seaworthy  ship  should  be 
provided  at  the  port  of  loading  within  such  time  as  will  not  deprive  the  charterer 
of  the  whole  benefit  of  the  charter  or  entirely  frustrate  the  objects  of  the  adventure, 
and  accordingly  if  the  delay  is  so  great  as  to  do  that  the  charterer  may  treat  this 
as  a  repudiation  and  refuse  to  load^). 

The  wrongful  dismissal  of  a  servant,  i.  e.  dismissal  before  completion  of  the 
term  of  service  and  without  just  cause,  is  a  familiar  instance  of  anticipatory  breach. 
By  dismissing  the  servant  the  master  refuses  to  further  perform  his  part  of  the  con- 
tract and  this  gives  the  servant  an  immediate  right  of  action  for  damages.  On  the 
other  hand  wilful  disobedience  of  the  servant  is  a  repudiation  by  him  of  his  obliga- 
tions which  justifies  the  master  in  electing  to  treat  the  contract  as  at  an  end,  and 
so  justifies  him  in  dismissing  the  servant  without  notice. 

XIX.  Discharge  by  Failure  of  Condition. 

A  contract  may  be  made  in  such  terms  that  it  only  becomes  obligatory  upon 
the  fulfilment  of  a  condition  (in  that  case  called  a  condition  precedent)  or  so  that 
after  it  has  become  operative  it  ceases  to  be  obligatory  upon  a  condition  not  being 
fulfilled  (condition  subsequent).  And  the  fulfilment  of  a  condition  may  consist 
merely  in  the  happening  of  some  event  or  in  the  doing  or  not  doing  of  something 
by  one  of  the  parties. 

1)  See  cases  in  the  two  preceding  notes. 

2)  General  Bill  Posting  Co.  v.  Atkinson  [1909]  A.  C.  118;  Danube  &  Black  Sea  Co.  v.  Xenoa 
(1861),  13  C.B.N.  S.  825. 

3)  Johnstone  v.  Milling,  (1886)  16  Q.  B.  D.  460. 

*)  Frost  V.  Knight,  supra;  Avery  v.  Bowden  (1853),  5  E.  &  B.  714;  Johstone  v.  Milling,  (1886). 
16  Q.  B.  D.  460. 

6)  See  Simpson  v.  Crippin  (1872),  L.  R.  8  Q.  B.  14;  Withers  v.  Beynolda  (1831),  2  B  &  Ad. 
882;  Mersey  Steel  db  Iron  Co.  v.Naylor  (1884),  9  App.  Cas.  434;  Honckv.Mutler  (1881),  7  Q.  B.  D. 
92;  Hoare  v.   Bennie  (1859),  5  H.  &  N.   19. 

6)  MacAndrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  613. 

')  Stanton  v.   Bichardson  (1874),  L.  R.  9  C.  P.  390. 
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A  condition  may  be  such  that  both  parties  are  discharged  if  without  the  default 
of  either  it  is  not  fulfilled,  or  it  may  be  a  condition  the  failure  of  which  gives  one 
party  the  right  to  renounce,  butvof  which  the  other  party  cannot  take  the  benefit. 

As  an  example  of  the  former  class  of  conditions  we  may  instance  a  contract 
for  purchase  and  sale  of  land  provided  a  certain  Bill  in  Parliament  passes^),  or  a 
charter-party  which  is  conditional  on  peace  being  made  between  two  countries  or 
upon  its  being  possible  for  a  ship  to  reach  the  port  of  loading  in  time  for  the  contem- 
plated voyage  2). 

A  condition  of  this  sort  will  be  impHed  whenever  from  the  circumstances  of  a 
contract  the  Court  is  of  opinion  that  the  parties  must  have  intended  the  contract 
to  be  subject  to  such  a  condition. 

Thus  it  may  be  laid  down  as  a  general  rule  that  whenever  from  the  circumstances 
in  which  a  contract  is  made  it  can  be  inferred  that  the  parties  must  have  contem- 
plated as  the  sole  foundation  of  the  contract  the  continuance  of  a  certain  state 
of  things,  or  the  happening  of  some  future  event,  the  law  wiU  imply  a  condition  that 
the  contract  is  only  to  be  in  force  as  long  as  the  state  of  things  contemplated  con- 
tinues, or  wiU  cease  to  be  operative  if  the  contemplated  future  event  does  not 
happen  3). 

According  to  this  principle  if  a  contract  is  made  in  relation  to  a  specified  sub- 
ject matter,  such  as  one  for  the  sale  of  specific  goods*)  or  for  repairs  to  a  specific 
ship  5),  if  the  goods  or  the  ship  perish  without  the  default  of  either  party  before  the 
time  for  performance  the  contract  is  dissolved.  This  rule  is  incorporated  in  s.  7  of 
the  Sale  of  Goods  Act,  18936). 

It  has  also  been  applied  in  a  series  of  oases  arising  out  of  the  postponement 
of  the  coronation  of  King  Edward  VII.  In  expectation  of  that  event  many  contracts 
were  made  for  letting  seats  to  view  the  procession,  and  it  was  held  that  as  the  pro- 
cession did  not  take  place,  those  contracts  of  which  it  could  properly  be  inferred  that 
the  procession  was  the  sole  foundation  were  thereby  dissolved''). 

The  rule  however  only  applies  where  theV_destruction  of  the  subject-matter, 
or  non-happening  of  the  event  contemplated,  has  taken  place  without  the  fault 
of  either  party  ^).  A  party  cannot  avoid  liability  on  a  contract  by  destroying  the  sub- 
ject-matter. In  such  a  casehe  would  have  himself  broken  the  contract  by  making 
performance  impossible^). 

In  these  cases  the  rules  as  to  incidence  of  loss  have  been  clearly  laid  dovsm.  The 
rule  is  that  when  the  contract  is  dissolved  without  the  fault  of  either  party  the  loss 
remains  where  it  Ues  at  the  moment  when  the  contract  is  dissolved.  No  action  can 
be  brought  to  recover  money  rightly  paid  under  the  contract,  or  for  work  done  in 
partial  performance.  But  rights  of  payment  accrued  at  the  time  of  the  dissolution 
are  not  lost  and  are  enforceable.  And  as  both  parties  are  discharged  from  further 
performance,  neither  can  bring  an  action  against  the  other  except  for  any  sub- 
sequent breach  1"). 

Another  class  of  cases  to  which  the  same  rule  is  appHed  is  that  of  contracts 
for  personal  services  and  apprenticeship,  which  are  made  subject  to  an  impUed 
condition  that  they  shall  continue  in  force  only  so  long  as  both  parties  are  aUve 
and  not  permanently  incapacitated  from  performing  the  contract  either  permanently 
or  during  the  period  of  the  employmenti^).  Accordingly,  by  the  death  of  either  party 
the  contract  is  dissolved  and  the  personal  representatives  are  not  liable  except  for 

1)  Compare  Preston  v.  Liverpool,  etc.,  Ry.  Co.  (1856),  5  H.  L.  C.  605. 

2)  See  Jackson  v.   Union  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  125,  144. 

3)  Taylor  v.  Caldwell  (1863),  3  B.  &  S.  826;  Chandler  v.  Webster  [1904]  1  K.  B.  493. 
*)  Howell  V.  Coupland  (1876),  1   Q.  B.  D.  258;  Scott  v.  Coidson  [1903]  2  Ch.  249. 

*)  Anglo  Egyptian  Navigation  Co.  v.  Eennie  (1875),  L.  R.  10  C.  P.  271;  Appleby  v.  Myers- 
(1867),  L.  R.  2  C.  P.  651. 

6)  See  title  "Sale  of  Goods". 

7)  ChandUr  v.  Webster  [1904]  1  K.  B.  493;  Krell  v.  Henry  [1903]  2  K.  B.  740.  Distinguish 
Herjie  Bay  SS.  Go.  v.  Button  [1903]  2  K.  B.  683. 

8)  Compare  s.  7  of  the  Sale  of  Goods  Act,  1893. 

9)  See  Jackson  v.  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  at  p.  144,  145. 

1*)  The  cases  above  cited  establish  these  propositions.  See  also  Civil  Service  Go-operative 
Society  Ld.  v.  General  Steam  Navigation  Co.   [1903]  2  K.  B.   756. 

")  Farrow  \.  Wilson  {ISeQ),  J..  B.  4  C.P.  744;  Boast  v.  Firth  {\8(i8),X,.  R.  4C.  P.  1;  Robinson 
V.  Davison  (1871),  L.  R.  6  Ex.  209. 
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liabilities  which  have  accrued  at  the  time  of  the  death.  The  personal  representatives 
of  the  master  are  not  bound  to  continue  the  employment  of  the  servant  or  pay  wages 
not  due  at  the  death i). 

And  if  the  master  of  an  apprentice  dies  during  the  term  of  the  apprenticeship, 
the  apprentice  is  not  bound  to  serve  the  personal  representatives  of  the  master^), 
nor  (in  the  absence  of  agreement  to  the  contrary)  are  they  bound  to  repay  any  part 
of  the  premium*). 

In  those  cases  where  by  its  terms  the  condition  is  one  to  be  performed  by  one 
party  only,  the  party  by  Avhom  the  condition  is  to  be  fuKilled  cannot  enforce  the 
contract  unless  he  has  strictly  performed  the  condition  —  or  in  other  words  the 
non-performance  gives  the  other  party  the  right  to  rescind.  A  condition  must  be 
exactly  fulfilled,  and  the  right  to  rescind  does  not  depend  on  the  effect  of  the 
breach  in  the  particular  circumstances*). 

But  the  party  entitled  to  renounce  may  always  waive  the  right  to  renounce  and  may 
elect  to  treat  the  condition  as  a  term  of  the  contract  a  breach  of  which  sounds  in 
damages  only.  And  if  he  has  once  elected  to  waive  the  condition,  or  taken  any  sub- 
stantial benefit  under  the  contract  this  is  his  only  remedy.  He  cannot  afterwards 
renounce  the  contract^). 

The  question  whether  any  particular  stipulation  in  a  contract  is  a  condition 
upon  the  non-performance  of  which  by  one  party  the  other  is  at  liberty  to  renounce 
the  contract  or  whether  it  amounts  to  a  term  of  the  agreement  only,  the  breach 
whereof  is  to  be  recompensed  by  damages,  is  to  be  ascertained  by  the  intention  of 
the  parties.  In  the  case  of  written  contracts  such  intention  must  be  determined  by 
the  Court  upon  the  construction  of  the  contract.  The  parties  may  by  using  appro- 
priate language  make  any  stipulation  a  condition.  When  the  language  of  the  con- 
tract is  not  clear,  the  Court  will,  having  regard  to  the  nature  of  the  contract,  the 
materiality  of  the  stipulation  in  question  and  the  surrounding  circumstances,  as- 
certain what  must  have  been  the  intention^). 

One  of  the  tests  most  frequently  applied  is  the  materiality  of  the  stipulation, 
i.  e.  whether  or  not  it  goes  to  the  root  of  the  transaction.  If  it  is  one  a  breach  of  which 
might  deprive  the  other  party  of  the  whole  benefit  of  the  contract,  or  might  have 
the  effect  of  substituting  a  substantially  different  contract  from  that  intended, 
the  stipulation  will  be  treated  as  a  condition,  the  non-fulfilment  of  which  gives 
the  other  party  the  right  to  renounce.  So.  a  stipulation  in  a  charter-party  that  the 
vessel  shall  be  ready  to  load  at  a  particular  date  is  generally  construed  as  a  condition  "^ ) . 

It  follows  from  this  that  where  mutual  promises  go  to  the  whole  consideratiqji 
on  both  sides  they  are  mutual  conditions  and  each  party's  right  to  sue  is  conditional 
upon  his  having  performed,  or  being  ready  and  wilhng  to  perform,  his  part^).  So 
if  A  agrees  to  sell  goods  to  B  in  consideration  of  B's  selling  other  goods  to  A,  A  can- 
not sue  B.  for  non-delivery  unless  he  is  ready  and  willing  to  deliver  the  goods  he 
has  agreed  to  sell  to  B^). 

In  some  contracts  the  mutual  promises  are  so  interdependent  that  neither 
party  can  maintain  an  action  on  the  contract  unless  he  can  show  that  he  has  peii orm- 
ed  or  is  ready  and  wilHng  to  perform  his  part.  Each  party's  riglit  to  enforce  the 
contract  is  conditional  on  his  performance.  These  are  called  concurrent  conditions. 
Generally  when  two  acts  are  to  be  done  at  the  same  time  neither  party  can  main- 
tain an  action  mthout  showing  that  he  has  performed  or  has  offered  to  perform 
his  part.  So  where  goods  are  sold  for  payment  on  dehvery,  or  freight  is  payable  on 
delivery  of  cargo,  an  action  for  the  price  or  the  freight  will  not  lie  unless  there  has 

1)  Farrow  v.   Wilson,  supra. 

2)  Baxter  v.  Burfield  (1746),  2  Stra.   1266. 

3)  Whincup  V.  Hughes  (1871),  L.  R.  6  C.  P.  78. 
*)  See  Bentsen  v.   Taylor  [1893]  2  Q.  B.  274. 

6)  See  Bentsen  v.  Taylor  [1893]  2  Q.  B.  274;  Bostock  cfc  Co.  v.  Nicholson  <fc  Sorw  [1904] 
1  K.  B.  725.  Where  a  contract  provides  that  upon  breach  of  a  condition  by  one  party  the  contract 
shall  be  "void",  this  will  usually  be  construed  only  as  making  it  voidable  at  the  election  of 
the  other  party,  and  the  breach  of  condition  may  be  waived:  see  Wing  v.  Harvey  (1854),  5  De. 
G.  M.  &  G.  265;  Davenport  v.  The  Queen  (1877),  3  App.  Gas,  115,  128 

«)  See  Bentsen  v.  Taylor  [1893]  2  Q.  B.  274;  Barnard  v.  Faber  [1893]  1  Q.  B.  340;  Behn  v. 
Burness  (1863),  3  B.  &  S.  751. 

')  Glaholm  v.  Hays  (1841),  2  M.  &  G.  357. 

8)  Atkinson  v.  Smith  (1845),  14  M.  &  W.  695. 
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been  delivery  or  an  offer  to  deliver  on  payment,  nor  will  an  action  for  non-delivery 
lie  without  proof  of  payment  or  tender  of  the  price  or  of  the  freight  i). 

Conditions  which  are  to  be  fulfilled  by  one  party  may  take  the  form  of  represenr 
tations  of  fact  made  by  one  party  in  the  contract  or  at  the  time  of  entering  into  it. 

Such  a  condition  is  broken  if  the  representation  is  not  in  fact  exactly  true, 
whether  the  party  knew  it  to  be  untrue  or  not  2). 

Whether  or  no  the  truth  of  a  representation  of  fact  made  in  a  written  contract 
is  a  condition  is  a  matter  of  construction  for  the  Courts.  The  parties  may  expressly 
agree  that  the  truth  of  any  representation  of  fact  shall  be  a  condition,  and  if  they 
do  so  the  representation  must  be  exactly  true  however  immaterial  it  may  be^).  If, 
however,  there  is  no  express  agreement  it  is  for  the  Court  to  consider  whether  the 
parties  must  have  intended  the  contract  to  be  conditional  upon  the  truth  of  the 
representation,  and  if  the  representation  is  as  to  something  which  is  essential,  some- 
thing which  goes  to  the  root  of  the  contract,  it  wiU  be  construed  as  a  condition*). 
When  the  representation  is  not  a  condition  it  may  still  be  construed  as  a  warranty, 
that  is  a  collateral  agreement  the  breach  of  which  may  be  compensated  in  damages^). 

As  in  the  case  of  other  conditions  the  party  who  has  the  right  to  rescind  the 
contract  on  the  ground  of  failvu-e  of  a  condition  as  to  the  truth  of  a  representation 
may  elect  to  waive  the  condition  and  treat  it  as  a  warranty  only,  that  is  to  say  as  a 
collateral  agreement  a  breach  of  which  gives  a  right  of  action  for  damages.  And  if 
he  has  once  waived  the  condition  or  has  taken  any  substantial  benefit  under  the 
contract  this  is  his  only  remedy^). 

XX.  Suing  on  a  Quantum  Meruit. 

When  by  the  terms  of  an  express  contract  the  right  to  payment  is  conditional 
upon  performance,  so  long  as  the  express  contract  is  not  performed  nothing  is  due. 

So  if  it  is  expressly  agreed  that  a  certain  sum  of  money  shall  be  paid  for  work 
to  be  done,  or  other  services  rendered,  nothing  is  due  until  the  work  is  completely 
done  or  the  services  are  whoUy  rendered''). 

The  principle  of  this  rule  is  that  whilst  there  is  a  special  contract  in  existence 
the  plaintiff's  only  rights  are  under  that  contract,  and  if,  by  reason  of  non-perform- 
ance, he  cannot  frame  a  cause  of  action  on  the  contract  he  cannot  sue  at  all:  he 
cannot  sue  on  an  impHed  contract  for  reasonable  remuneration  for  services  rendered, 
as  he  might  do  if  there  were  no  express  contract  in  existence^). 

Accordingly,  where  by  the  terms  of  a  contract  of  service,  payment  is  to  be  made 
upon  completion  of  the  term  of  service,  nothing  is  payable  if  for  any  reason  the  term 
of  service  contracted  for  is  not  completed  8). 

But  this  rule  does  not  apply  where  work  has  been  done  or  services  have  been 
rendered  under  a  special  contract  and  the  contract  has  come  to  an  end ;  in  such  cases 
the  plaintiff  is  not  prevented  from  suing  on  an  implied  contract  and  for  payment 
of  a  reasonable  sum  for  work  actually  done.  Nor  does  it  apply  where  the  plaintiff 
has  been  wrongfully  prevented  by  the  defendant  from  completely  performing  his 
contract.  Accordingly  when  work  has  been  done  under  an  express  contract,  and 
the  contract  has  been  rescinded  by  the  party  who  has  done  the  work  on  the  ground 
that  the  other  has  either  repudiated  or  has  refused  to  perform  or  rendered  himseK 
incapable  of  performing,  an  action  may  be  brought  upon  an  implied  contract  to  pay 

1)  Morton  v.  Lamb  (1797),  7  T.  B.  125;  Paynter  v.  James  (1867),  L.  R.  2  C.  P.  348;  Sale  of 
Goods  Act,  1893,  s.  28. 

2)  See  Behnv.  Burnesa  (1863),  3B.  &  S.  751;  Thomson  v.  Weems  (1884),  9  App.  Cas.  671. 

3)  Anderson-V.Fitzgerald  (1854),  4  H.  L.  C.  484;  Thomson  v.  Weems  (1884),  9  App.  Caa.  671. 
*)  See  Bentsen  v.   Taylor  [1893]  2   Q.  B.  274. 

6)  lb;  and  see  De  Lassalle  v.  Ouildford  [1901]  2  K.  B.  215. 

6)  Boatock  V.Nicholson  &  Sons  [1904]  1  K.  B.  725;  Bentsen  v.  Taylor  [1893]  2  Q.  B.  274; 
and  see  The  Sale  of  Goods  Act,  1893,  s.  11.  See  further  as  to  conditions  and  warranties,  titles 
"Sale  of  Goods",  "Maritime  Law",  and  "Marine  Insurance". 

')  Cutter  V.  Powell  (1795),  6  T.  R.  320;  Sumpter  v.  Hedges  [1898]  1   Q.  B.  673. 

8)  Cutter  V.   Powell,  supra  Forman  v.  He  Liddesdale  [1900]  A.  C.  190. 

')  Cutter -v.  Powell  (1795),  6  T.  R.  320,  a,  case  in  which  it  was  held  that  the  administrator  of 
a  sailor  who  was  engaged  for  a  voyage  and  was  to  be  paid  a  sum  on  completion  of  the  voyage 
and  who  died  before  completion  of  the  voyage,  was  entitled  to  nothing  for  the  uncompleted 
portion  of  the  voyage;  and  see  Sinclair  v.  Bowles  (1829),  9  B.  &  C.  92  (action  on  a  contract  to 
make  a  chandelier  complete;  nothing  due  as  work  was  not  completed). 
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a  reasonable  sum,  or  quantum  meruit,  for  the  work  actually  done  at  the  request 
of  the  defendant  1).  So  where  a  publisher  contracted  with  an  author  to  pay  him  a 
sum  of  money  on  completion  of  a  work  to  be  pubhshed  in  parts,  and  after  pubUshing 
some  parts  refused  to  publish  any  more,  the  author  was  entitled  to  sue  on  a  quantum 
meruit  for  work  and  labour  in  writing  the  portions  he  had  written  before  the  pubh- 
cation  was  abandoned i). 

Upon  the  same  principle  if  a  servant  is  wrongfully  dismissed  he  may  sue  for 
wages  proportioned  to  the  time  actually  served,  although  he  has  not  completed  the 
period  in  respect  of  which  wages  are  payable  under  the  contract  of  service^). 

Moreover  it  sometimes  happens  that  the  express  contract  is  rescinded  by  mu- 
tual agreement  in  such  circumstances  that  it  may  properly  be  inferred  that  it  was 
the  intention  of  the  parties  to  substitute  an  agreement  for  payment  of  a  reasonable 
sum  for  work  done  before  the  rescission,  or  for  work  done  in  substitution  for  that 
originally  agreed  upon,  and  such  an  agreement  will  generally  be  inferred  when  one  party 
having  the  abiUty  to  perform  his  part  refrains  from  doing  it,  or  does  something 
else  instead  at  the  request  of  the  other  party.  Thus  if  a  shipowner,  having  the  abiUty 
to  carry  cargo  to  its  destination  (and  so  earn  the  agreed  freight),  consents  at  the  re- 
quest of  the  cargo-owner  to  dehver  it  at  an  intermediate  port,  an  agreement  to  pay 
pro  rata  freight  proportionate  to  the  services  performed  may  properly  be  inferred; 
and  the  shipowner  may  recover  freight  pro  rata  instead  of  the  full  amount  agreed 
to  be  paid  upon  dehvery  at  the  port  of  discharge^). 

Further  there  is  a  rule,  which  is  perhaps  an  exception  to  the  principal  rule  above 
stated,  that  where  work  has  been  done  or  goods  deUvered  in  pursuance  of  an  ex- 
press contract,  but  not  in  strict  accordance  with  its  terms,  if  the  goods  or  work  are 
accepted  and  the  party  accepting  them  has  derived  some  benefit  from  them,  he 
is  bound  to  pay  a  sum  equivalent  to  the  value  received*). 

It  is  upon  this  principle  that  where  goods  sold  do  not  comply  with  a  warranty 
given  upon  their  sale  the  buyer,  if  he  accepts  the  goods,  is  only  required  to  pay 
their  actual  value,  or  in  other  words  he  may  set  up  the  breach  of  warranty  in  dimin- 
ution or  extinction  of  the  price  s). 

Lastly  if  one  party  has  by  his  wrongful  act  prevented  the  other  party  from 
fulfiUing  his  part,  so  as  to  entitle  him  to  sue  on  the  special  contract,  the  other  party 
may  sue  for  damages  for  that  wrongful  act,  and  will  generally  recover  as  damages 
the  amount  he  would  have  been  entitled  to  if  he  had  not  been  prevented  from  per- 
forming. Thus  if  a  commission  agent  is  prevented  from  earning  his  commission  by 
the  principal's  wrongfully  revoking  his  authority,  though  he  cannot  sue  for  his  com- 
mission, he  may  recover  damages  equivalent  thereto^). 

XXI.  Performance. 

A  contract  must  be  performed  in  accordance  with  its  terms,  and  unless  so  pro- 
vided, no  notice  or  demand  is  necessary,  except  in  cases  where  performance  is  to 
take  place  upon  the  happening  of  some  event  which  is  within  the  knowledge  of  the 
promisee  only,  or  of  some  event  which  is  perfectly  indefinite  and  at  the  option  of 
the  promisee'').  So  if  money  is  to  be  paid  at  one  of  several  places  to  be  selected  by 
the^ creditor,  he  must  make  a  demand  for  payment  at  one  of  these  places^),  and 
if  a  chartered  ship  is  to  be  discharged  at  a  port  to  be  named  by  the  charterer  he 
must  name  a  port  of  discharge  in  a  reasonable  time,  and  his  refusal  to  do  so  may 
amoimt  to  such  a  breach  of  contract  as  will  entitle  the  shipowner  to  damages  9). 

Where  the  contract  provides  for  alternative  modes  of  performance  and  there  is  no 
provision  as  to  either  party's  right  to  elect,  the  right  of  election  is  with  the  party 
who  first  has  to  act  upon  iti").    So  where  a  charter-party  authorizes  the  loading  of 

1)  Planche  v.  Collurn  (1831),  8  Bing.  U;  Prickett  v.  Badger  (1856),  1  C.  B.  N.  S.  296. 

2)  Lilley  v.  Elwin  (1848),  11   Q.  B.  742,  755. 

3)  Christy  v.  Bow  (1808),  1  Taunt,  300;  Vherboom  v.  Chapman  (1844),  13  M.  &  W.  238. 
*)  Farnaworth  v.  Oarrard  (1807),  1  Camp.  38. 

6)  Street  v.  Blay  (1831),  2  B.  &  Ad.  456;  Sale  of  Goods  Act,  1893,  s.  53. 

6)  Simpson  v.  Lamb.  (1856),  17  C.  B.  603. 

7)  Per  Parke,  B.  in  Vyse  v.  Wakefield  (1840),  6  M.  &  W.  442,  453;  MaMn  v.  Wctkinscn  (1870), 
L.  R.  6  Ex.  25. 

8)  Thorn  v.  City  Rice  Mills  (1889),  40  Ch.  D.  357. 

9)  Sieveking  v.  Maae  (1856),  6  E.  &  B.  670;  Stewart  v.  Eogerson  (1871),  L.R.  6  C.  P.  424. 
10)   Beed  v.  Kilburn  Co-operative  Society  (1875),  L.  R.  10  Q.  B.  264. 
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several  articles,  unless  there  is  a  stipulation  to  the  contrary,  the  charterer  has  an 
option  to  load  any  of  the  several  articles  without  reference  to  the  convenience  of 
the  shipowner  1). 

Where  no  time  for  performance  is  named  in  the  contract  each  party  must  use 
due  diligence  to  perform  his  part  in  such  time  as  in  the  circumstances  is  reasonable, 
and  delay  caused  by  circumstances  outside  his  control  is  excused^).  But  where  a 
time  for  performance  is  named,  such  time  must  be  strictly  adhered  to^),  and  to 
this  rule  there  is  no  exception  in  the  case  of  mercantile  contracts*) .  In  the  case,  how- 
ever, of  contracts  for  the  sale  and  purchase  of  land  time  is  not  regarded  as  of  the 
essence  of  the  contract  unless  otherwise  agreed,  and  accordingly  a^f  ailure  to  complete 
by  the  agreed  date,  though  it  is  a  breach  sounding  in  damages,  is  not  regarded  as 
a  ground  for  rescission  or  for  refusing  specific  performance  if  the  party  in  default 
is  wiUing  and  able  to  complete  at  a  later  date^). 

Where  a  day  is  named  for  performance  the  party  who  has  to  perform  has  the 
whole  day  up  till  midnight^).  This  is  the  common  law  rule,  but  it  has  been  modified 
by  statute  in  its  appHcation  to  the  sale  of  goods  and  to  bills  of  exchange''). 

A  contract  may  generally  be  performed  by  the  party's  procuring  that  the  thing 
promised  to  be  done  shall  be  done  by  some  third  person. 

Personal  performance  is  only  necessary  in  the  case  of  contracts  the  due  perform- 
ance of  which  involves  the  exercise  of  the  personal  skill  or  qualifications  of  the  pro- 
misor. So  a  contract  for  personal  services  cannot  usually  be  performed  by  a  deputy, 
but  a  contract  for  the  supply  of  goods,  or  for  the  doing  of  work  not  involving  per- 
sonal skill  or  judgment,  may  be*). 

Impossibility  of  Performance.  In  the  case  of  an  unconditional  promise®)  im- 
possibility does  not  excuse  performanceio)  unless  the  contract  is  originally  impossible 
in  law  or  becomes  impossible  by  reason  of  some  change  in  English  law  ii).  A  change 
in  foreign  law  making  the  performance  abroad  impossible  does  not  excuse  i^).  But 
when  an  Act  of  Parliament  makes  it  impossible  in  law  for  the  contract  to  be  per- 
formed the  Act  of  Parliament  is  held  to  excuse  performance ii).  This  may  happen 
when  an  Act  of  Parhament  gives  compulsory  powers  of  acquiring  land  for  public 
purposes  and  the  company  or  local  authority  is  empowered  to  use  the  land  in  a  way 
which  but  for  the  empowering  Act  would  be  a  breach  of  some  covenant  restricting 
the  use  of  the  land^^);  so  too  when  by  reason  of  an  outbreak  of  war  it  becomes 
illegal  to  carry  out  trading  contracts  with  the  subjects  of  the  enemy,  performance  is 
excused  1*). 

Performance  is  also  excused  where  the  party  who  would  otherwise  be  entitled 
to  demand  it  has  by  his  own  conduct  made  performance  by  the  other  party 
impossibleis).  In  such  cases  the  promisee  may  be  taken  to  have  dispensed  with 
periormanceis),  and  the  other  party  may  bring  an  action  for"  damages,  claiming 
the  sum  he  would  be  entitled  to  if  he  had  not  been  prevented  from  performing  his 
parti7). 


1)  Moorsom  v.  Page  (1814),  4  Gamp.   103. 

2)  Mc  Andrew  V.  Adams  (l%Zi),  1  Bing.  N.  C.  29;  J'ord  v.  Coiestworife  (1868),  L.  R.  4  Q.B.  127; 
Hide  V.  Raymond  [1893]  A.  C.  22. 

3)  Glaholm  v.  Hays  (1841),  2  M.  &  G.  257. 

*)  Renter  v.  Sola  (1879),  4  C.  P.  D.  239,  249. 

6)  Patrick  v.  Milner  (1877),  2  C.  P.  D.  342;  Hatten  v.  Russell  (1888),  38  Ch.  D.  334. 

«)  Startup  V.  Macdonald  (1843),  6  M.  &  G.  593. 

")  As  to  the  sale  of  goods  see  Sale  of  Goods  Act,  1893,  s.  29  (4),  and  as  to  presentment  for 
payment  of  bills  of  exchange  see  Bills  of  Exchange  Act,  1882,  s.  45  (3). 

8)  Per  Collins,  M.  R.  in  Tolhurst  v.  Associated  Portland  Cement  Manufacturers  [1902]  2  K.  B. 
660,  669;  British  Waggon  Co.  v.  Lea  d;  Go.  (1880),  5  Q.  B.  D.  149;  Robson  v.  Drummond  (1831), 
2  B.  &  Ad.  303. 

8)  As  to  implied  conditions  excusing  performance  when  impossible  see  ante  p.  234. 

10)  Hills  V.  Sughrue  (1846),  15  M.  &  W.  253;  see  Clifford  v.  Watts  (1870,  L.  R.  5  C.P.  577. 

11)  Baily  v.  De  Crespigny  (1869),  L.  R.  4  Q.  B.  180. 

12)  Blight  V.   Page  (1801),  3  Bos.  &  P.  295n. 

13)  Baily  v.  De  Crespigny  (1869),  L.  R.  4   Q.  B.   180. 
1*)  Esposito  V.  Bowden  (1857),  7  E.  &  B.  763. 

15)  Raymond  v.  Minton  (1866),  L.  R.  1  Ex.  244;  Learoyd  v.  Brooh  [1891]  1  Q.  B.  431. 

16)  Ibid. 

1')  Oriental  Steamship  Co.  v.  Tylor  [1893]   2  Q.  B.  518;  Stewart  v.  Rogeraon  (1871),  L.  R. 
6  C.  P.  424. 
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Payment.  A  contract  for  the  payment  of  money  can  only  be  performed  strictly 
by  payment  of  the  full  amount  in  legal  tender  at  the  time  and  place  agreed  (if  any). 
Silver  to  an  amount  not  exceeding  forty  shillings  is  legal  tender,  as  also  is  bronze 
to  an  amount  not  exceeding  one  shilling.  Bank  of  England  notes  are  legal  tender 
for  any  amount  exceeding  five  pounds i). 

Bills  of  exchange  and  promissory  notes  (except  Bank  of  England  notes)  are 
not  legal  tender  and  if  given  and  accepted  in  payment  only  operate  as  conditional 
payment,  that  is,  the  right  of  action  is  suspended  but  not  extinguished.  If  the  bill 
or  note  is  dishonoured  by  non-payment,  the  original  debt  revives  and  the  creditor 
may  sue  either  on  the  original  cause  of  action  or  on  the  dishonoured  bill  or  note,  or 
on  both  alternatively 2).  A  bill  or  note  may,  nevertheless,  operate  to  discharge  the 
debt  by  way  of  accord  and  satisfaction  if  it  is  the  intention  of  the  parties  that  it 
shall  so  operate^). 

If  no  place  is  fixed  for  payment,  it  is  the  duty  of  the  debtor  to  seek  for  the 
creditor  and  pay  him  wherever  he  is,  provided  he  is  in  England.  If  the  creditor  is 
not  in  England,  the  debtor  is  not  bound  to  seek  him*). 

If  a  place  is  named  for  payment  it  must  be  made  there:  and  if  the  payee 
has  an  option  of  selecting  one  of  several  places,  there  is  no  default  in  payment  till 
he  has  selected  the  place  and  required  payment  to  be  made  at  that  place^). 

If  the  creditor  expressly  or  by  impUcation  from  conduct  requests  the  payment 
to  be  made  by  posting  a  cheque,  the  debtor  is  discharged  by  posting  a  cheque  for 
the  amount,  although  it  never  reaches  the  creditor^),  but  in  the  absence  of  such 
a  request  a  debtor  who  sends  a  cheque  in  payment  by  post  does  so  at  his  own 
risk'). 

Payment  can  only  be  made  by  the  debtor  himself,  or  by  some  one  previously 
authorized  by  him,  or  whose  payment  is  subsequently  ratified,  and  it  must  be  made 
to  the  creditor  himself  or  to  some  agent  duly  authorized  to  receive  payment  or  held 
out  by  the  creditor  as  such  agent 8). 

Payment  in  fuU  made  at  any  time  before  action  and  at  any  place,  if  accepted, 
though  not  strictly  performance  of  the  contract,  discharges  the  debt  by  accord 
and  satisfaction 3),  and  may  be  pleaded  in  defence  as  payment. 

Tender.  Tender  of  the  amount  due  before  action  brought  is  a  good  defence  to 
a  claim  for  a  liquidated  demand,  provided  the  defendant  with  his  plea  of  tender 
pays  the  fuU  amount  into  Court  with  an  admission  of  Mability^).  If  the  debt  is 
payable  on  a  particular  day,  tender  must  have  been  made  on  that  dayi"),  and  the 
sum  tendered  must  be  the  full  amount  in  legal  tender,  and  must  have  been  offered 
unconditionally.  It  is  not  good  tender  if  change  or  a  receipt  is  asked  for  as  a  condi- 
tion of  payment^i).  Informal  tender,  as  by  offering  a  cheque,  is  good  if  the  person 
to  whom  the  offer  is  made  does  not  object  at  the  time  to  the  form,  but  only  to  the 
amount  12)  _  The  money  must  be  actually  produced  unless  the  payee  intimates  that 
even  if  produced  it  will  not  be  accepted  i^). 

Appropriation  of  payments.  A  debtor  who  is  indebted  to  the  creditor  in  several 
different  accounts  may,  if  he  pays  a  sum  insufficient  to  discharge  his  total  indebt- 
edness, specifically  appropriate  his  payment  to  any  particular  debt  or  debts,  pro- 

1)  33  Vict.  0.  10,  s.  4;  3  &  4  Will.  IV,  c.  98,  s.  6. 

2)  Belshaw  v.  Bush  (1851),  11  C.  B.  191;  Cohen  v.  Hale  (1878),  3  Q.  B.  D.  371. 

3)  See  post  p.  244. 

*)  This  is  the  strict  rule  of  the  Common  Law.  In  practice  payments  are  usually  made  by 
cheque  or  other  negotiable  instrument  and  the  difficulty  of  finding  the  creditor  seldom  arises.  See 
TJwrn  V.  City  Bice  Mills  ( 1889),  40  Ch.  D.  357 ;  Bohey  v.  Snaefell  Mining  Co.  (1889),  20  Q.  B.  D.  152. 

8)  Thorn  v.  City  Bice  Mills  (1889),  40  Ch.  D.  357. 

«)  Thairlwall  v.  Great  Northern  Bailway  [1910]  2  K.  B.  509;  Norman  v.  Bichetts  (1886), 
3  T.  L.  R.  182. 

7)  Pennington  v.  Crossley  <fc  Sons  (1897),  13  T.  L.  B.  513;  In  re  Lloyd  Edwards  (1891), 
61  L.  J.  Cli.  22. 

8)  Walter  v.  James  (1871),  L.R.  6  Ex.  124;  Kemp  v.  Balls  (1854),  10  Ex.  607;  Offley  v.  Clay 
(1840),  2  Man.  &  G.   172.    See  title  "Agency",  supra. 

9)  Order  XXII,  rule  12. 

i»)  Dobie  V.  Larkan  (1885),  10  Ex.  776. 

11)  Betterbee  v.  Davis  (1811),  3  Camp.  70;  Laing  v.  Meader  (1824),  1  C.  &  P.  257;  Cole  v.  Blake 
(1793),  Peake  N.  P.  C.  238. 

12)  Polglass  V.  Oliver  (1831),  2  C.  &  J.  15;  Jones  dd  Artlmr  (1840),  8  Dowl,  442. 
IS)  Ex  parte  Darch  (1855),  24  L.  J.  Bk.  75;  Harding  v.  Davis  (1825),  2  C.  &  P.  77. 
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vided  he  so  appropriates  it  at  the  time  of  payment  either  by  express  words  or  in 
such  other  way  as  clearly  indicates  his  intention^).  And  if  there  is  such  an  appro- 
priation the  creditor  is  bound  by  it  and  cannot  apply  the  payment  to  the  discharge 
of  any  other  debt.  So,  too,  if  payment  is  expressly  appropriated  to  a  particular  pur- 
pose the  payee  must  apply  it,  if  at  all,  to  that  purpose.  He  cannot  keep  it  and  apply 
it  to  another  purpose  than  that  for  which  it  was  paid 2). 

If  the  debtor  does  not  make  any  appropriation  at  the  time  of  payment,  the 
right  of  appropriation  devolves  on  the  creditor,  and  he  may  make  his  appropri- 
ation at  any  time,  even  in  the  witness  box  at  the  trial  of  an  action^).  He  may  make 
his  appropriation  in  express  terms  or  in  any  other  way  which  makes  his  intention 
clear*).  Having  once  made  his  appropriation  and  communicated  it  to  the  debtor, 
he  is  bound  by  it  and  cannot  afterwards  alter  it^). 

When  current  accounts  are  kept  between  parties,  as  between  bankers  and 
their  customers,  so  that  all  the  monies  paid  in  on  one  side  form  one  blended  fimd, 
if  there  is  no  appropriation  by  the  payer  at  the  time  of  payment,  or  subsequently 
by  the  payee,  and  no  arrangement  between  them  as  to  how  payments  shall  be  appro- 
priated, the  accounts  rendered  are  evidence  that  the  payments  in  on  one  side  are 
appropriated  to  the  payments  out  on  the  other  side  in  the  order  in  which  they  take 
place,  i.  e.  that  the  first  item  on  the  debit  side  is  discharged  or  reduced  by  the  first 
item  on  the  credit  side^). 

Finally  it  has  been  laid  down  that  where  there  are  two  debts,  one  of  which 
arises  out  of  an  illegal  transaction  and  the  other  out  of  a  lawful  contract,  the  law 
will,  in  the  absence  of  any  appropriation  by  either  party,  appropriate  the  payment 
to  the  latter').  But  there  is  nothing  to  prevent  a  creditor  from  appropriating  a  pay- 
ment which  the  debtor  has  not  specifically  appropriated,  to  an  unenforceable  demand 
or  to  one  the  remedy  for  which  is  statute  barred*). 

XXII.  Remedies  for  Breach  of  Contract. 

The  remedy  at  common  law  for  breach  of  a  contract  other  than  a  contract  to  pay 
money  is  an  action  for  damages.  In  appropriate  cases  the  plaintiff  may  have  alter- 
natively to,  or  in  addition  to,  damages  one  of  the  equitable  remedies,  namely  an 
injunction  to  restrain  further  breaches  or  a  judgment  for  specific  performance. 

For  every  breach^of  contract  (not  being  a  contract  for  payment  of  money  only) 
there  is  prima  facie  a  right  of  action  for  at  least  nominal  damages.  When  no  sub- 
stantial damage  is  proved,  nominal  damages  are  recoverable  3). 

Accordingly  in  an  action  for  not  deUvering  goods  pursuant  to  a  contract  of  sale, 
even  though  the  price  has  fallen  and  the  plaintiff  might  buy  against  the  contract 
for  less  than  the  contract  price,  the  plaintiff  is  entitled  to  nominal  damages  (a  shilling 
or  some  other  nominal  sum)  for  the  wrong  committed  i''). 

To  entitle  himself  to  more  than  nominal  damages  the  plaintiff  must  prove 
that  he  has  suffered  substantial  damage  in  a  pecuniary  sense  as  a  consequence  of 
the  breach  of  contract  complained  of.  A  plaintiff  cannot  recover  anything  for  vexa- 
tion or  annoyance  or  for  injured  feelings  or  loss  of  reputation,  or  as  punishment 
for  the  bad  faith  of  the  defendant  ^i). 

The  only  exceptions  to  this  rule  are: 


1)  Newmarch  v.  Clay  (1811),  14  East,  239;  Peters  v.  Anderson  (1814),  5  Ta>mt,  596;  Shaw  v. 
Picton  (1825),  4  B.  &  C.  715. 

2)  Croft  V.  LumUy  (1856),  5  E.  &  B.  648;  (1857),  6  H.  L.  C.  672. 

3)  See  The  Mecca  [1897]  A.  C.  286,  293;  Seymour  v.  Pickett  [1905]  1  K.  B.  715;  Simpson  v. 
Ingham  (1833),  2  B.  &  C.  65;  Peters  v.  Anderson  (1814),  5  Taunt,  596;  PUlpott  v.  Jones  (1834), 
2.  A.  &  E.  41;  Mills  v.  Fowhes  (1839),  5  Bing.  N.  C.  455. 

*)  Ibid. 

6)  Friend  v.   Young  [1897]  2  Ch.  421. 

6)  Clayton's  Case  (1816),  1  Mer.  572:  and  see  per  Lord  Macnaghten  in  The  Mecca  [1897] 
A.  C.  286. 

')  Philpott  V.  Jones  (1834),  2  A.  &  E.  41;  Seymour  v.  Pickett  [1905]  1  K.  B.  715. 

8)  Mills  V.  Fowhes  (1839),  5  Bing.  N.  C.  455. 

9)  Marzetti  v.  Williams  (1830),  1  B.  &  Ad.  425;  Brace  v.  Colder  [1895]  2  Q.  B.  253. 

10)  Valpy  V.  Oakeley  (1851),  16   Q.  B.  941. 

11)  See  Addis  v.  Gramophone  Co.  [1909]  A.  C,  488;  Hamlin  v.  6.  N.  Ey.  Co.  (1856),  1  H.  &  N. 
408. 
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1 .  Actions  for  breach  of  promise  of  marriage,  in  which  the  jury  may  give  damages 
for  the  plaintiff's  chagrin  and  disappointment^). 

2.  Actions  against  bankers  for  wrongfully  refusing  to  cash  a  customer's  cheque 
—  in  which  the  plaintiff  may  recover  not  only  actual  pecuniary  loss  result- 
ing but  also  substantial  damages  for  loss  of  credit 2). 

Moreover  in  no  case  of  breach  of  contract  is  the  plaintiff  necessarily  entitled 
to  recover  the  whole  sum  of  the  pecuniary  loss  which  he  has  suffered  by  the  defend- 
ant's breach  of  contract.  He  can  only  recover  "such  damages  as  may  fairly  and 
reasonably  be  considered  as  arising  naturally,  i.  e.  according  to  the  ordinary  course 
of  things,  from  the  breach  of  contract  itself  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract as  the  probable  result  of  the  breach  of  it"^). 

It  wiU  be  observed  that  there  are  two  branches  to  this  rule.  The  first  enables 
a  plaintiff  to  recover  such  damages  as  naturally  flow  from  the  breach  where  there 
are  no  special  circumstances  known  to  the  parties  at  the  time  of  entering  into  the 
contract.  For  instance  the  natural  consequence  of  not  deUvering  goods  pursuant 
to  a  contract  of  sale  is  that  the  purchaser  has  to  buy  against  the  contract,  and  if 
the  market  price  has  risen,  the  difference  between  the  contract  price  and  the  market 
price  on  the  day  when  the  goods  ought  to  have  been  deUvered  is  the  measure  of 
damages*).  But  the  purchaser  is  not  entitled  to  recover  in  respect  of  loss  of  profits 
which  he  expected  to  make  by  contracts  he  had  with  third  parties  5).  These  would 
be  damages  not  ordinarily  flowing  from  the  breach,  but  losses  only  resulting  in  the 
special  circumstances  of  the  contract,  and  would  be  recoverable  3  at  all  under  the 
second  branch  of  the  rule. 

If  however  at  the  time  of  making  the  contract  the  purchaser  gives  notice  to 
the  seller  that  he  requires  the  goods  for  a  special  purpose,  or  that  his  ability  to 
perform  his  own  contracts  with  third  persons  depends  on  the  due  delivery  of  the  goods, 
the  damages  naturally  resulting  from  a  breach  in  these  circumstances,  i.  e.  the  loss 
which  the  plaintiff  would  suffer  by  reason  of  his  not  having  the  goods  for  the  special 
purpose,  or  of  his  inability  to  perform  his  contracts  with  third  persons,  would  be 
recoverable,  at  any  rate  if  the  contract  was  made  in  such  circumstances  that  it  may 
be  inferred  that  the  defendant  contracted  on  the  basis  of  being  hable  for  them  if 
he  broke  his  contract®). 

It  must  be  pointed  out  also  that  a  party  who  complains  of  a  breach  of  contract 
must  himself  act  reasonably  and  is  not  entitled  by  his  own  conduct  to  inflate  the 
damage.  Thus  a  purchaser  of  goods  must  on  failure  of  deUvery  purchase  other  goods 
in  their  place,  if  he  can  do  so,  and  if  by  doing  so  he  wiU  suffer  less  loss  than  by  doing 
without  the  goods :  and  a  servant  who  is  wrongfully  dismissed  must  use  reasonable 
efforts  to  find  other  employment,  and  if  he  can  at  once  get  suitable  employment 
at  the  same  wages  he  is  only  entitled  to  nominal  damages''). 

Liquidated  damages  and  penalty.  The  parties  to  a  contract  may  by  one 
of  its  terms  agree  that  an  ascertained  sum  shall  be  paid  for  a  breach  of  the  con- 
tract, but  they  cannot  by  agreement  impose  penalties  as  punishment  for  breaches 
of  agreement.  If  a  sum  is  agreed  as  Hquidated  or  ascertained  damages,  that  sum 
and  no  other  is  recoverable:  but  if  the  parties  agree  that  a  sum  shall  be  payable 
as  a  penalty  for  breach  of  a  contract  such  agreement  is  unenforceable  and  the  party 
complaining  of  a  breach  is  left  to  prove  his  damages  and  is  entitled  to  recover  only 
such  damages  as  he  can  prove^). 

Whether  any  sum  agreed  to  be  paid  is  reaUy  in  the  nature  of  liquidated  damages 
or  of  penalty  does  not  depend  entirely  on  the  name  given  to  it  by  the  parties.  Prima 
facie  when  the  parties  use  the  term  "penalty"  they  mean  it^),  and  when  they  use 

1)  Berry  v.  Da  Costa  (1866)  L.  R.  1  C.  P.  331. 

2)  Rolin  V.  Steward  (1854),  4  C.  B.  595;  Prehn  v.  Royal  Bank  of  Liverpool  (1870),  L.  R.  5 
Ex.  92. 

3)  Hadley  v.  Baxendale  (1854),  9  Ex,  341,  354. 

4)  Sale  of  Goods  Act,  1893,  s.  51:  Gainsford  v.  Carroll  (1824),  2  B.  &  C.  624. 

5)  WilUams  v.  Beynolds  (1865),  6  B.  &  S.  495. 

6)  Elbmger  Actien  Oesellschaft  v.  Armstrong  (1874),  L.  R.  9  Q.  B.  473;  OrSbert-Borgnisv. 
Nugent  (1885),  15  Q.  B.  D.  85;  Hydraulic  Engineering  Co.  v.  Mc  Haffie  (1879),  4  Q.  B.  D.  670. 

')  Brace  v.  Galder  [1895]  2   Q.  B.  253. 

8)  8  &  9  Will.  Ill,  c.  11.  s.  8. 

»)  Srrdth  v.  Dickenson  (1804),  3  Bos.  &  P.  630. 
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the  term  "liquidated  damages"  they  mean  that^).  But  the  language  used  is  not 
conclusive,  and  the  Court  wiU  look  at  the  whole  agreement  to  ascertain  the  real  nature 
of  the  sum  agreed  to  be  paid,  and  wiU  enforce  payment  if  it  is  really  Uquidated  dam- 
ages, and  refuse  to  do  so  if  it  is  really  penal  in  its  nature.  In  considering  this  question 
the  Court  must  construe  the  contract  as  a  whole  with  a  view  to  determining  whether 
the  agreement  was  really  a  bona  fide  attempt  by  the  parties  to  ascertain  the  dam- 
ages previously,  so  as  to  avoid  the  necessity  of  a  complex  and  expensive  in- 
quiry; and  if  the  Court  so  determines,  the  sum  will  be  held  to  be  recoverable 
as  Uquidated  damages.  Among  the  usual  tests  apphed  in  determining  this  ques- 
tion are  these:  The  agreed  sum  will  be  regarded  as  a  penalty: 

1.  If  it  is  excessive  and  out  of  aU  proportion  to  the  damages  which  would  result 
from  the  breach  2). 

2.  If  one  sum  is  agreed  for  several  different  breaches,  some  of  which  may  occa- 
sion serious,  and  others  less  serious  damage^), 

3.  If  the  sum  is  payable  in  the  event  of  a  breach  by  non-payment  of  a 
smaller  sum*). 

But  where  a  sum  of  money  is  made  payable  for  the  breach  of  one  parti- 
cular stipulation  in  an  agreement  and  the  sum  named  is  proportioned  to  the 
amount  or  the  rate  of  non-performance  of  that  stipulation  —  for  instance  if  it  is 
so  much  per  acre  for  ground  which  has  been  spoilt  by  mining,  or  if  it  is  so  much  per 
week  during  the  whole  time  for  which  nondehvery  of  goods  beyond  the  contract  time 
is  delayed  —  then  it  is  inferred  that  prima  facie  the  parties  intend  the  amount  to  be 
liquidated  damages  and  not  a  penalty ;  unless  the  amount  is  so  exorbitant  and  extra- 
vagant that  it  could  not  possibly  have  been  regarded  as  damages  for  any  possible 
breach  which  was  in  the  contemplation  of  the  parties^). 

But  the  question  whether  the  agreed  sum  is  excessive  or  not  is  to  be  considered 
with  reference  to  the  point  of  time  at  which  the  stipulation  is  made,  not  with  reference 
to  the  damage  that  has  been  actually  suffered  by  the  breach.  Evidence  as  to  the 
damage  actually  suffered  is  never  admitted  upon  the  question  whether  or  not  the 
sum  agreed  is  liquidated  damages^).  If,  however,  it  is  decided  that  the  sum  is  penal 
in  its  nature,  evidence  of  damage  actually  suffered  is  necessarily  admitted,  as  that 
becomes  the  measure  of  the  unliquidated  damages  recoverable. 

Valuation.  Instead  of  agreeing  to  a  fixed  sum  or  rate  as  Mquidated  damages 
the  parties  may  agree  that  the  damages  shall  be  assessed  by  some  particular  person 
and  that  only  such  sum  as  he  shall  find  to  be  due  shall  be  recoverable.  When  there 
is  such  an  agreement,  assessment  or  valuation  by  the  person  agreed  is  a  condition 
predecent  to  any  right  of  action''). 

Equitable  Remedies.  An  action  for  damages  was  the  only  remedy  at  Common 
Law  for  a  breach  of  contract.  But  Courts  of  equity  before  the  fusion  of  law  and  equity 
had  jurisdiction  to  order  specific  performance  and  to  restrain  threatened  breaches 
of  contract  by  injvmction :  and  now  any  Court  may  order  specific  performance  either 
in  substitution  for  or  in  addition  to  damages,  and  may  grant  injunctions  in  proper 
cases  8). 

When  the  Court  orders  specific  performance  it  thereby  orders  the  party  in  de- 
fault to  do  specifically  that  which  he  has  contracted  to  do.  An  injunction  is  an  order 
restraining  the  party  from  committing  a  threatened  breach.  Both  these  remedies 
may  be  enforced  by  imprisonment,  the  defaulter  being  usually  kept  in  confinement 
until  he  makes  submission.  These  remedies  are  not  granted  as  of  right,  the  Court 
having  a  judicial  discretion  to  grant  or  refuse  them;  and  they  are  not  granted  where 
to  do  so  would  be  oppressive  or  inconvenient  or  would  result  in  great  hardship  amount- 
ing to  injustice.   On  this  principle  equitable  relief  is  refused  where  damages  would 


1)  Pye  V.   Britiah  Automobile  Syndicate  Limited  [1906]  1  K.  B.  425. 

2)  Clydebank  Engineering  Co.  v.  Don  Jose  Ramos  [1905]  A.  C.  6,  16. 

8)  Kemble^.Farren  (1829),  6  Bing.  lil;  Magee  v. Lavell  (1874),  L.R.9  C.  P.  107,  111 ;  Willson 
Love  [1896]  1   Q.  B.  626. 

*)   Thompson  v.  Hudson  (1869),  L.  R.  4  H.  L.  1. 

6)  Clydebank  Engineering  Co.  v.  Don  Jose  Ramos  [1905]  A.  C.  6. 

6)  Ibid. 

')  Scottv.  Avery  (1856),  5  H.  L.  C.  811;  Elliot  v.  Royal  Exchange  Assurance  Co.  (1867),  L.  R. 
Ex.  237,  245. 

8)  Judicature  Act,  1873,  s.  24. 


REMEDIES  FOR  BREACH.  243 

be  sufficient  compensation^),  or  where  compliance  with  the  order  of  the  Court  could 
not  be  enforced  at  all  or  without  the  constant  supervision  of  the  Court^).  Contracts 
of  service  and  agency  and  all  contracts  involving  personal  skiU.  and  qualifications 
caimot  be  effectively  enforced  by  the  Court.  Hence  in  the  case  of  such  contracts  spe- 
cific performance  is  not  ordered^) ;  but  a  negative  term  in  such  a  contract,  such 
as  an  agreement  restraining  a  servant  from  entering  other  employment  so  as  to 
compete  vdth  his  master,  will  (if  not  illegal  as  being  in  restraint  of  trade)  be  enforced 
by  injunction*). 

Nor  will  specific  performance  or  an  injunction  be  granted  where  the  plaintiff 
has  by  acquiescence  or  unreasonable  delay^)  disentitled  himself  to  rehef ,  or  where 
the  contract  has  been  procured  by  unfair  means,  as  when  one  party  has  snapped 
at  an  offer  which  he  iaiew  the  other  party  had  made  by  mistake 6).  And  specific 
performance  will  be  refused  where  the  performance  of  the  contract  would  expose 
the  party  performing  to  criminal  proceedings'). 

Moreover  the  Courts  wiU  not  enforce  by  equitable  remedies  contracts  in  which 
no  valuable  consideration  moves  from  the  party  seeking  performance,  even  though 
the  contract  is  under  seal^),  or  in  which  there  is  no  mutuahty,  such  as  a  contract 
with  an  infant,  a  breach  of  which  may  enable  him  to  sue  for  damages  though  it  is 
not  enforceable  against  him 8). 

When  the  contract  provides  for  liquidated  damages  a  plaintiff  is  put  to  his 
election  whether  he  will  have  liquidated  damages  or  an  injunction.  He  cannot 
have  bothio). 

Interest.  The  remedy  for  breach  of  a  contract  to  pay  a  sum  of  money  is  an  ac- 
tion on  the  contract  for  the  sum  payable,  and  no  damages  for  non-payment  are  re- 
coverable'-i).  Interest  however  on  the  sum  due  from  the  date  when  it  became  payable 
till  judgment  may  be  payable  either  by  contract  or  by  statute;  but  unless  it  is  due 
in  one  of  these  ways  it  is  not  recoverable.  A  contract  to  pay  interest  may  be  express, 
or  may  be  impMed  from  the  usage  of  trade  or  a  course  of  dealing  between  the  parties. 
So  when  it  has  been  regularly  paid  in  a  series  of  transactions,  a  contract  to  pay 
upon  debts  arising  out  of  similar  transactions  between  the  same  parties  may  be 
inferred  12).    By  statute  interest  is  payable: 

1.  Upon  bills  of  exchange  and  promissory  notes^^). 

2.  Upon  moneys  payable  upon  pohcies  of  insurance  i*). 

3.  Upon  judgment  debts^^). 

And  by  the  Civil  Procedure  Act  1833 1^)  the  jury  (or  a  judge  when  the  action 
is  tried  without  a  juryi')  may  if  they  thiiik  fit  allow  interest  on  debts, 

1.  From  the  time  when  the  debt  is  payable,  if  the  debt  is  payable  by  some 
written  instrument  at  a  certain  time,  or 

2.  From  the  time  when  demand  of  payment  has  been  made  in  writing,  if  such 
demand  gives  notice  to  the  debtor  that  interest  wiU  be  claimed  from  the 
date  of  the  demand. 

Arbitration.  When  the  parties  by  a  term  of  the  contract  or  by  an  independent 
agreement  have  agreed  in  writing  to  submit  differences  to  arbitration,  the  Court 
may,  on  the  appUcatiori  of  the  defendant,  stay  any  action  brought  on  the  contract. 


1)  Ryan  v.  Mutiud  Tontine  Westminster  Chambers  Association  [1893]  1  Ch.  116,  125. 

2)  Ibid;  Wolverhampton  &  Walsall  Bail  Co.  v.  L.  <fe  N.  W.  By.  Co.  (1873),  L.  R.  16  Eq.  433. 

3)  Lumley-v.  Wagner  (1852),  1  De  G.M.  &  G.  604;  Johnson  V.Shrewsbury  db  Birmingham  By. 
(1853),  3  De  G.  M.  &  Gt.  914. 

*)  Zfumley  v.   Wagner,  supra:  see  Clegg  v.  Hands  (1890),  44  Ch.  D.  503. 

5)  Levy  V.  Stogdon  [1899]  1  Ch.  5. 

6)  Webster  v.  Cecil  (1861),  30  Beav.,  62;  Tamplin  v.  James  (1880),  15  Ch.  D.  215. 

7)  Hope  V.  Walter  [1900]  1  Ch.  257. 

8)  Jefferys  v.  Jefferys  (1841),  Cr.  &  Ph.  138. 

9)  FKght  V.   Bolland  (1825),  4  Rubb.  298. 

10)  General  Accident  Assurance  Corporation  v.  Noel  [1902]  1  K.  B.  377. 

11)  See  L.  C.  &  D.  By.  Co.  v.  8.  E.  Bly.  Co.  [1893]  A.  C.  429. 

12)  See  In  re  Anglesey  [1901]  2  Ch.  548. 
18)  Bills  of  Exchange  Act,  1882,  ss.  57,  89. 

14)  3  &  4  Wm  IV,  c.  42,  s.  29. 

15)  1  &  2  Vic.  c.   110,  s.   17. 
18)  3  &  4  WiU  rv.  0.  42. 

17)  See  In  re  Boberts  (1880),  14  Ch.  D.  49. 
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The  agreement  to  refer  to  arbitration  cannot  be  pleaded  as  a  defence,  and  a  defen- 
dant who  desires  to  stay  an  action  must  apply  before  taking  any  steps  in  the  action, 
and  must  show  that  he  is  himself  willing  to  submit  to  arbitration  and  do  every- 
thing necessary  thereto i). 

XXIII.  Discharge  after  Breach. 

A  debt  or  other  cause  of  action  for  breach  of  contract  may  be  discharged: 

1.  By  Deed  of  Release. 

2.  By  Accord  and  Satisfaction. 

3.  By  Merger.         m 

4.  By  the  Statutes  of  Limitations. 

5.  By  an  order  in  Bankruptcy  2). 

Deed  of  Release.  A  release  of  a  cause  of  action  otherwise  than  by  accord  and 
satisfaction  must  be  by  deed.  The  only  exception  is  in  the  case  of  bUls  of  exchange 
and  promissory  notes,  the  right  to  sue  on  which  may  be  discharged  by  the  holder, 
by  his  renouncing  his  rights  in  writing  or,  if  he  gives  up  the  biU  or  note,  by  word 
of  mouth^). 

Accord  and  Satisfaction.  If  the  party  entitled  to  a  debt  or  other  cause  of  action 
agrees  to  accept  in  satisfaction  of  his  right  something  to  be  done  for  or  given  to 
him,  there  is  an  "accord".  But  accord  without  satisfaction  does  not  effect  a  dis- 
charge. When  that  which  he  has  agreed  to  accept  in  satisfaction  is  done  for,  or 
given  to,  him,  there  is  a  complete  discharge  by  accord  and  satisfaction*). 

There  must  be  some  consideration  for  the  agreement,  or  accord.  Accordingly 
payment  by  the  debtor  of  anything  less  than  the  whole  amount  of  a  liquidated 
debt  then  due,  even  though  accepted  in  discharge,  does  not  discharge  the  debt, 
and  the  creditor  may  at  once  sue  for  the  balance,  as  there  is  no  consideration  for 
his  relinquishing  it^).  But  payment  of  a  less  sum  than  the  whole,  if  accepted  in 
discharge,  is  good  accord  and  satisfaction,  where  the  habihty  of  the  debtor  or  the 
amount  of  the  debt  is  bona  fide  disputed  (the  consideration  being  the  settlement 
of  the  dispute),  or  if  the  lesser  sum  is  accepted  in  consideration  of  its  being  paid 
before  the  debt  is  due^). 

As  the  Coiu't  wUl  never  inquire  into  adequacy  of  consideration  the  giving 
of  something  different  in  kind,  though  of  less  value  than  the  debt,  may  be  satis- 
faction of  a  debt  if  accepted  as  such.  So,  giving  a  negotiable  instrument  for  part 
of  the  amount  of  a  debt,  if  accepted  in  satisfaction,  is  sufficient,  although  payment 
of  the  same  sum  in  cash  cannot  be'').  •>] 

Whether  a  bill  or  note  is  accepted  in  satisfaction,  or  only  as  conditional  pay- 
ment, is  a  question  of  fact  to  be  determined  by  the  conduct  of  the  parties  8). 

Liability  of  third  party  accepted.  A  debt  is  discharged  by  accord  and  satis- 
faction if  the  creditor  agrees  to  accept  the  Habihty  of  a  third  person  in  the  place 
of  the  debtor,  and  that  third  person  imdertakes  habihty^). 

So,  upon  a  change  in  the  constitution  of  a  firm,  if  a  creditor  of  the  firm  agrees 
to  discharge  the  joint  habihty  of  the  old  firm  in  consideration  of  the  new  firm's  under- 
taking habihty,  there  is  accord  and  satisfaction  and  an  outgoing  partner  is  released^"). 

If  a  stranger  sends  in  cash  or  by  cheque  a  sum  less  than  the  whole  debt,  which 
he  offers  in  settlement,  the  creditor's  keeping  it  is  strong  evidence  from  which 
an  agreement  may  be  found  that  he  does  so  on  the  terms  on  which  it  is  offered, 
so  that  the  debt  is  discharged ii). 

1)  Arbitration  Act,  1889,  s.  4. 

2)  See  title  "Bankruptcy"  post.^ 

3)  Foster  v.  Dawber  (1851)  6  Ex.  839;  Bills  of  Exchange  Act,  1882.  s.  62.  See  title  "Bills 
of  Exchange"  post. 

*)  Hall  V.  Phckton  (1851)  16  Q.  B.  1039. 

5)   Underwood  v.   Underwood  [1894]  P.  204;  Foakes  v.  Beer  (1884)  9  App.  Cas.  605. 

8)  Cooper  V.  Parker  (1855)  15  C.  B.  822;   Wilkinson  v.  Byera  (1834)  1  A.  &  E.  106. 

7)  Sibtree  v.  Tripp  (1846)  15  M.  &  W.  23;  Goddard  v.  O'Brien  (1882)  9  Q.  B.  D.  37. 

8)  Day  V.  McLea  (1889)  22   Q.  B.  D.  610. 

»)  Per  Buller,  J.  in  Tatlock  v.  Harris  (1789)  3  T.  R.  174;  Cochrane  v.  Green  (1860)  9  0.  B. 
N.  S.  448. 

i»)  Lyth  V.  Ault  (1852)  7  Ex.  669. 

")  Bidder  v.  Bridges  (1887)  37  Ch.  D.  406;  Hirachand  Punamchand  v.  Temple  [1911]  2  K. 
B.  330. 
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Merger.  Merger  takes  place  when  a  contract  debt  is  extinguished  by  a  debt 
of  a  higher  nature.  If  a  bond  or  covenant  is  entered  into  by  a  debtor  to  pay  a 
simple  contract  debt,  the  latter  is  merged  in  the  specialty,  provided  the  parties 
are  the  same,  the  debts  are  identical  and  the  bond  or  covenant  is  not  intended 
merely  as  collateral  security^). 

A  judgment  debt  or  debt  of  record  is  a  debt  of  a  higher  nature  than  a  simple 
contract  debt  or  specialty  debt.  Hence  when  the  debtor  obtains  a  judgment  of 
record  for  his  debt,  the  original  debt  is  extinguished  or  merged  in  the  judgment^). 

The  Statutes  of  Limitations.  The  Statutes  of  Limitations  are  various  Acts  of 
Parhament  by  which  a  right  of  action  on  a  contract  is  imperilled  if  it  is  not  enforced 
within  the  statutory  period.  The  effect  of  the  statutes  is  not  to  destroy  the  cause 
of  action,  but  to  enable  the  defendant  to  set  up  the  lapse  of  time  as  a  good  defence 
to  an  action.  As  the  statutes  relate  to  procedure,  they  are  applicable  to  contracts 
made  abroad  which  are  to  be  interpreted  according  to  foreign  law,  equally  with 
Enghsh  contracts,  irrespective  of  the  period  of  limitation  (if  any)  applicable  in 
accordance  with  the  law  governing  the  contract  3). 

The  period  of  Unutation  in  the  case  of  aU  simple  contracts  is  six  years,  and  that 
period  begins  to  run  generally  from  the  time  when  the  cause  of  action  arises,  that 
is  from  the  breach  of  contract  in  respect  of  which  the  action  is  brought,  or  in  the  case 
of  a  debt,  from  the  time  when  it  becomes  due  and  payable*). 

In  the  case  of  actions  on  contracts  under  seal  the  period  is  twenty  years  after 
the  cause  of  action  arose^). 

If  the  plaintiff  is  at  the  time  of  the  right  of  action  first  accruing  an  infant  or  non 
compos  mentis  the  respective  periods  of  six  years  and  twenty  years  run  from  his 
coming  of  age  or  becoming  sane  6). 

If  the  defendant  is,  at  the  time  of  the  cause  of  action  accruing,  beyond  the  seas 
(i.  e.  outside  the  British  Isles  and  Channel  Islands)  the  periods  run  from  the  time 
of  his  first  returning  from  beyond  the  seas'),  and  the  plaintiff's  ignorance  of  his 
return  does  not  prevent  the  statutory  time  from  running^). 

In  the  case  of  a  debt  by  simple  contract,  if  the  defendant  has  at  any  time  made 
in  writing  an  unconditional  promise  to  pay,  or  a  conditional  promise  the  condition 
of  which  has  been  fulfilled,  or  if  he  has  made  in  writing  an  acknowledgment  of  the 
debt  from  which  a  promise  to  pay  may  be  impUed,  such  writing  being  signed  by  him 
or  his  agent,  or  if  he  (or  his  authorized  agent),  has  made  any  payment  on  account 
of  the  debt  from  which  a  promise  to  pay  can  be  impUed,  such  promise,  express  or 
impUed,  is  treated  as  a  new  contract  to  pay  (though  made  without  any  considera- 
tion other  than  the  existing  debt),  and  the  statute  begins  to  run  therefrom,  so  that 
an  action  may  be  brought  at  any  time  within  6  years  thereof,  or  6  years  from  the 
removal  of  any  disability  then  existing^),  and  this  is  so  even  though  the  debt  is  al- 
ready statute  barred  at  the  time  when  the  promise,  acknowledgment  or  part  pay- 
ment is  made^o). 

In  the  case  of  contracts  under  seal  the  statute  runs  from  any  acknowledgment 
in  writing  signed  by  the  party  or  his  agent  (even  though  a  promise  to  pay  cannot 
be  implied  therefrom),  or  a  promise  to  pay  in  writing  signed  by  the  party  liable 
or  his  duly  authorized  agent,  or  from  any  acknowledgment  by  part  payment  on 
account  of  principal  and  interest  made  by  the  party  or  his  agent  ii). 

1)  Price  V.  Moulton  (1851)  10  C.  B.  561;  Commissionere  of  Stamps  v.  Hope  [1891]  A.  C.  476. 

2)  See  King  v.  Hoare  (1844)  13  M.  &  W.  494. 

3)  British  Linen  Go.  v.  Drummond  (1830),  10  B.  &  C.  903;  Hvber  v.  Steiner  (1835),  2  Bing. 
N.  C.  202. 

*)  Limitation  Act,  1623  (21  Jac.   1  c.   16)  s.  3 
S)  Civil  Procedure  Act,  1833  (3  &  4  WiU  IV,  c.  42). 

8)  21  Jac.  1  c.  16,  s.  7  and  3  &  4  Will.  IV,  c.  42,  s.  4,  as  amended  by  the  Mercantile  Law 
Amendment  Act,  1856,  (19  &  20  Vic.  c.  97),  s.  19. 

7)  4  &  5  Anne,  c.  3,  s.  19;  4  &  5  Will  IV,  c.  42,  ss.  4,  7. 

8)  Gregory  v.  Hurrill  (1826),  6  B.  &  C.  341. 

9)  Tanner  v.  Smart  (1827),  6  B.  &  C.  603;  Rew  v.  Pettet,  (1834),  1  A.  &  E.  196;  Lord  Ten- 
terden's  Act  (9  Geo  IV,  o.  14,  s.  1);  Mercantile  Law  Amendment  Act  (19  &  20  Vic.  o.  97),  s  13. 
Payment  on  account  to  be  effective  must  be  made  to  the  person  entitled  and  not  to  a  third  party 
{Stam,ford,  Spalding  dh  Boston  Banking  Go.  v.  Smith  [1892]  1   Q.  B.  765. 

10)  Ghannell  v.  Ditchburn  (1839),  5  M.  &  W.  494;  Spichemell  v.  Hotham  (1854),  Kay,  669. 

11)  3  &  4  Will.  IV,  c.  42,  s.  4:  19  &  20  Vic.  c.  97,  s.  10. 
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When  two  or  more  persons  are  jointly  liable  for  a  simple  contract  debt,  an 
acknowledgment  by  one  in  writing  or  by  part  payment  on  his  own  behalf  only 
prevents  the  statute  nmning  against  him,  and  does  not  deprive  those  jointly  liable 
with  him  of  its  benefit i).  In  the  case  of  specialty  debts  an  acknowledgment  in 
writing  by  one  of  several  persons  jointly  Hable  is  sufficient  to  prevent  the  statute 
running  against  aU  the  persons  hable :  but  a  part  payment  or  payment  of  interest 
by  one  only  affects  the  person  making  it,  and  does  not  deprive  the  others  of  the 
benefit  of  the  statute  2). 

XXIV.  Proof  of  Contracts. 

This  topic  belongs  properly  to  the  law  of  evidence  and  it  is  proposed  to  deal 
with  it  only  very  shortly  in  this  title. 

The  general  rule  (subject  as  we  shall  see  to  some  exceptions)  is  that  when  a 
contract  has  in  fact  been  reduced  to  writing  the  terms  of  the  contract  must  be  proved 
by  production  of  the  writiag  and  no  oral  evidence  is  admissible  to  prove  the 
terms.    Production  of  the  original  is  however  excused: 

1.  When  it  is  proved  to  have  been  lost  or  destroyed. 

2.  When  it  is  in  the  possession  of  the  other  party  and  he  refuses  to  produce 
it  at  the  trial  after  having  had  formal  notice  to  do  so^).  In  these  circum- 
stances secondary  evidence  may  be  given  of  the  contents,  either  by  produc- 
tion and  proof  of  a  copy  or  draft,  or  by  oral  evidence  of  a  witness  who  has 
read  it  and  can  speak  to  its  terms  from  memory. 

When  a  contract  in  writing  is  produced,  its  due  execution  and  authenticity  must 
(unless  admitted)  be  proved.  H  the  contract  is  under  seal  a  witness  must  be  called 
who  can  prove  the  sealing  and  deUvery  of  the  parties,  or  if  (as  is  usual)  the  docu- 
ment is  signed  as  well  as  sealed,  can  prove  the  signatures  of  the  parties.  Upon  proof 
of  the  signatures,  sealing  and  dehvery  will  be  presumed  if  the  attestation  clause  is 
in  the  usual  form*). 

When  the  contract  is  under  hand  only  and  signed  by  the  parties,  proof  of  the 
signatures  must  be  given  (imless  admitted)  by  a  witness  who  saw  the  party  whose 
signature  is  in  question  sign  or  who  knows  his  handwriting,  or  by  comparison  with 
documents  proved  or  admitted  to  be  written  by  the  same  person^). 

When  a  contract  is  wholly  or  partly  contained  in  correspondence  the  letters 
must  be  proved  in  the  same  way. 

Stamp.  For  Revenue  purposes  the  legislatvu^e  has  enacted  that  most  contracts 
shall  be  stamped  at,  or  before,  or  shortly  after,  execution,  with  an  Inland  Revenue 
stamp,  and  to  enforce  this  duty  it  is  enacted  that  an  iostrument  which  ought  to  be 
stamped  and  is  not  stamped,  or  is  insufficiently  stamped,  cannot  be  given  in  evidence 
for  any  purpose  whatever^) .  If,  therefore,  a  written  contract  which  ought  to  be  stamped 
and  is  not,  is  tendered  in  evidence,  it  will  be  rejected,  unless  it  is  a  contract  of  a 
kind  which  may  be  stamped  after  execution  upon  payment  of  a  penalty  and  the 
party  is  willing  to  pay  the  penalty  and  have  it  stamped. 

The  rejection  of  the  written  contract  does  not,  however,  let  in  oral  evidence 
of  the  agreement. 

Admissibility  of  Oral  Evidence.  As  a  general  rule  oral  evidence  is  not  admissible 
to  contradict  or  to  add  to,  vary  or  substract  from,  the  terms  of  a  written  contract. 
But  there  are  certain  extrinsic  and  collateral  matters  which  may  be  proved  by  oral 
evidence  or  by  writings  other  than  the  contract  itself. 

The  matters  which  may  be  so  proved  are: 

1.  The  contractual  capacity  or  incapacity  of  the  parties,  e.  g.  infancy,  lunacy. 

2.  The  fact  that  a  party  contracts  as  agent  for  an  undisclosed  principal,  but 
not  so  as  to  discharge  a  person  who  on  the  face  of  the  document  contracts 
personally  (see  title  "Agency",  supra). 

1)  9  Geo  IV,  c.  14  8.  1;  19  &  29  Vict,  c  97,  s.  14.    In  re  Tucker  [1894]  3  Ch.  429. 

2)  19  &  20  Vict.  0.  97,  s.  14;  Bead  v.  Price  [1909]  2  K.  B.  724. 
»)  See  Rules  of  Supreme  Court,  Order  XXXII  r.  8. 

*)  Criminal  Procedure  Act,  1865,  (28  &  29  Vic.  c.  18,  ss.  1-7).  See  Phipson  on  Evidence 
pp.  478,  484. 

S)  28  &  29  Vic.  c.  18,  s.  8. 

«)  Stamp  Act  1891,  ss.  1  and  14.  The  Stamp  Duty  varies  according  to  the  nature  of  the  con- 
tract. In  all  cases  not  otherwise  specially  dealt  with  it  is  10s  if  the  agreement  is  under  seal  and 
6d  if  under  hand  only. 
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3.  To  prove  an  independent  collateral  agreement  amounting  to  a  condition 
or  warranty  made  before  or  at  the  same  time  as  the  contract  itself,  provided 
it  is  not  inconsistent  with  the  terms  of  the  written  contract i). 

4.  To  prove  fraud,  mistake,  duress,  undue  influence,  illegahty,  or  absence  or 
failure  of  consideration.  Where  no  consideration  is  shown  in  the  document 
itself,  the  consideration  may  be  proved  by  oral  evidence  unless  the  contract 
is  one  which  is  invalid  unless  in  writing. 

5.  To  prove  subsequent  alteration  or  rescission. 

The  construction  of  written  contracts  is  entirely  for  the  judge  and  no  extrinsic 
evidence  as  to  the  intention  of  the  parties  is  admissible,  nor  can  the  negotiations 
leading  up  to  the  contract  be  looked  at.  The  Court  will  however  receive  evidence 
of  the  surrounding  circumstances,  that  is  of  the  circumstances  in  which  the  contract 
was  made,  the  identity  of  the  parties  and  their  relation,  the  nature  and  identity  of 
the  subject  matter  and  the  knowledge  of  the  parties  of  those  facts,  in  order  to  arrive 
at  the  intention  of  the  parties  from  the  words  used  by  the  parties  in  the  contract 
made  in  those  circumstances  2). 

Evidence  of  local  or  mercantile  custom  is  admissible  to  explain  or  add  to  the 
terms  of  a  contract  with  reference  to  which  it  was  made,  but  not  to  contradict  its 
express  terms 3),  and  for  this  purpose  evidence  may  be  given  as  to  the  meaning  of 
technical,  local  or  foreign  words  and  phrases  used  in  contracts*). 

XXV.  Actions  on  Foreign  Contracts. 

Speaking  generally  Enghsh  Courts  will  entertain  an  action  on  a  contract  al- 
though the  contract  may  have  been  made  or  broken  abroad  and  though  the  parties 
to  it  are  aliens,  provided  service  of  process  has  been  effected  in  accordance  with  the 
rules  of  the  English  Courts  S).  The  only  exception  seems  to  be  that  the  Court  will 
not  generally  entertain  actions  of  a  purely  local  character,  that  is  those  which  involve 
trying  the  title  to  land  situate  abroad^). 

Moreover  it  is  a  general  rule  that  contracts  governed  by  foreign  law  are  not 
enforceable  in  this  country  unless  they  are  both  enforceable  according  to  the  law 
by  which  they  are  governed  and  consistent  with  English  law^). 

Accordingly  the  Enghsh  Courts  will  not  enforce  a  contract  made  abroad  and 
governed  by  the  lex  loci  contractus,  even  though  it  is  vahd  according  to  that  law,  if  it 
is  in  contravention  of  an  essential  principle  of  justice  or  morahty*),  or  if  there  is  any 
English  statute  applicable  to  the  contract  which  renders  such  a  contract  vmenf  orceable 
in  England  8).  Nor  will  they  enforce  a  contract  made  abroad  and  lawful  in  the 
country  where  made,  but  to  be  performed  in  this  country,  if  it  is  of  such  a  nature  that 
according  to  English  law  it  is  contrary  to  pubHc  pohcy  as  being,  for  instance,  in 
restraint  of  trade  i"). 

But  when  a  contract  is  made  abroad  and  there  is  nothing  to  show  that  the  rights 
of  the  parties  are  to  be  ascertained  by  reference  to  English  law,  and  the  contract 
would  be  enforceable  in  the  coimtry  where  it  is  made,  it  is  enforceable  by  action  in 
this  coimtry,  although  an  English  statute  prohibits  the  making  of  such  a  contract 
in  Englandii). 

Wiere  however  a  contract  though  made  abroad  is,  in  accordance  with  the  prin- 
ciples hereinafter  explained,  governed  by  EngUsh  law,  its  legahty  is  determined  by 
English  law  and  it  will  not  be  enforced  if  it  is  a  contract  of  a  land  which  is  illegal 

1)  Lindley  v.  Lacey  (1864),  17  C.'B.  N.  S.  578;  De  Lassalle  v.  OuUdford  [1901]  2  K.  B.  215; 
Erakine  v.  Adeane  (1873),  L.  B.  8  Ch."  756;  Pym  v.  Campbell  (1856),  6  E.  &  B.  370. 

2)  See  Bentsen  v.  Taylor  [1893]  2  Q.  B.  274,  at  pp.  278,  283;  Burgee  v.  Wickham  (1863), 
3  B.  &  S  669. 

*)  See  notes  to   Wigglesworth  v.  DalUaon,  1  Smith's  Leading  Cases  10th  ed.  p.  528. 

*)  Ibid. 

8)  See  notes  to  Moatyn  v.  Fabrigaa,  1  Sm.  L.  C. ;  Buenos  Ayres  Rail  Co.  v.  Northern  Rail  Co. 
of  Buenos  Ayres  (1877).  2  Q.  B.  D.  210. 

8)  Orakam  v.  Maney  (1883),  23  Ch.  D.  743;  British  S.  Africa  Co.  v.  Com.  de  Mocambique 
[1893]  A.  C.  602. 

')  Hope  V.  Hope  (1857),  8  De  G.  M.  &  G.  731. 

8)  Kaufman  v.  Gerson  [1904]  1  K.  B.  591. 

»)  See  Santos  v.  IlUdge  (1860),  8  C.  B.  N.  S.  861. 

i»)  Per  Fry  J.  Rousillon  v.  Rousillon  (,1880),  UCh.'D.351;Grellv.Levy{l864:),16C.B.N.  S.73. 
11)  Saxby  v.  Fulton  [1909]  2  K.  B.  208. 
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or  unenforceable  according  to  English  law^) :  and  if  consistent  with  English  law  it 
will  be  enforced  here  even  though  it  would  be  void  by  the  law  of  the  country  where 
it  was  made  2). 

By  what  law  foreign  contracts  are  governed.  When  a  contract  is  made  abroad, 
or  between  parties  one  (or  both)  of  whom  is  a  foreigner,  or  the  subject-matter  of 
which  is  situate  abroad,  questions  arise  as  to  the  law  which  will  be  held  to  govern 
the  contract  in  the  event  of  its  beiug  htigated  in  England. 

Subject  to  the  exceptions  dealt  with  hereafter,  the  rule  is  that  the  contract 
is  governed  by  the  law  by  which  the  parties  at  the  time  of  contracting  intend  that 
it  shall  be  governed^).  The  parties  may  in  express  terms  agree  that  the  law  of  some 
named  country  shall  apply  to  the  contract.  When  they  do  so,  no  difficulty  arises, 
except  that  iu  order  to  put  itself  iu  a  position  to  interpret  and  enforce  the  contract 
an  EngHsh  Court  must  receive  evidence  as  to  the  foreign  law  applicable  to  the 
questions  arising  for  decision.  More  difficulty  arises  when  the  parties  do  not  ex- 
pressly agree  by  what  system  of  law  the  contract  is  to  be  governed.  The  Court 
must  then  endeavour  to  ascertain  the  intention  of  the  parties  from  the  contract 
itself  and  the  surrounding  circumstances.  To  ascertain  what  is  the  intention  of  the 
parties  certain  rules  of  construction  have  been  laid  down,  which  prevail  in  the 
absence  of  any  clear  intention  to  the  contrary*). 

And  the  first  of  these  is  that  there  is  a  prima  facie  presumption  that  the  lex 
loci  contractus  prevails  5). 

But  this  presumption  does  not  prevail  when  there  are  surrounding  circumstances 
from  which  a  contrary  intention  may  be  inferred.  The  surrounding  circumstances 
from  which  the  intention  of  the  contracting  parties  is  to  be  inferred  are  composed  of 
ingredients  varying  in  each  particular  contract.  Judicial  weight  has  been  given 
to  the  following  matters  as  forming  material  facts  on  which  a  Court  wiU  rely  ia  con- 
struing a  contract  so  as  to  ascertain  the  intention  of  the  parties. 

That  the  contract  refers  to  land  situate  abroad  is  an  operative  fact  indicating 
an  intention  of  the  parties  that  their  contract  should  be  governed  by  the  lex  situs 
and  not  by  the  lex  loci  contractus^). 

That  the  subject-matter  is  a  ship  is  one  indication  of  the  intention  of  the  parties 
that  the  law  of  the  ship's  flag  should  govern  the  contract). 

The  circumstance  that  the  contract  would  be  valid  under  one  system  of  law 
and  invahd  imder  another  is  one  from  which  an  inference  may  be  drawn  that  the 
parties  intended  the  contract  to  be  governed  by  the  law  which  recognizes  its  vah- 
dity^).  And  if  a  contract  is  to  be  carried  out  whoUy  in  another  country  than  that 
in  which  it  is  made  it  is  presumed  that  the  parties  intended  it  to  be  carried  out 
wholly  according  to  the  law  of  that  country  (the  lex  loci  solutionis) ;  but  if  it  is  to  be 
carried  out  partly  in  another  country  than  that  in  which  it  is  made,  that  part  which 
is  to  be  carried  out  in  that  other  country,  unless  something  appears  to  the  contrary, 
is  taken  to  have  been  intended  to  be  carried  out  according  to  the  laws  of  that 
country  9). 

For  it  is  not  necessary  for  a  contract  to  be  governed  entirely  by  one  set  of  laws. 
If  it  is  clear  that  it  was  the  intention  of  the  parties  that  the  law  of  one  country  should 
prevail  as  regards  one  part  of  their  contract  and  that  the  law  of  some  other  country 
should  prevail  as  regards  another  part  of  their  contract,  the  Court  wiU  give  effect 
to  such  intentioni"). 

1)  Moulis  V.  Owen  [1907]  1  K.  B.  746. 

2)  In  re  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  321. 

3)  Hamlynw.Talisker  Distillery  [1894]  A.  C.  202;  Lloydw.Guibert  (l^m),  L.  R.  1  Q.  B.  115; 
Surman  v.  Fitzgerald  [1904]  1  Ch.  573  at  p.  587. 

*)  Per  Swinfen  Eady  J.  in  British  South  Africa  Co.  v.  De  Beers  [1910]   1  Ch.  354,   381. 

5)  Peninsular  <fc  Oriental  Steam  Navigation  Co.  v.  Shand  (1840),  3  Moo.  P.  C.  272;  Chartered 
Mercantile  Bank  of  India  v. Netherlands  India  Steam  Navigation  Co.  (1883),  10  Q.  B.  D.  521,  540; 
Jacobs  V.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  589. 

«)  Per  Cur.  in  Lloyd  v.  Chnbert  (1866),  L.  R.  1  Q.  B.  115,  p.  122. 

7)  Lloydv.  Guibert  (1866),  L.  R.  1  Q.  B.  115;  The  August  [1891]  P.  328,  342;  The  Industrie 
[1894]  P.  58;  In  re  Missouri  S.  8.  Co  (1889),  42  Ch.  D.  321. 

8)  In  re  Missouri  S.S.  Co.  supra;  Hamlyn  v.  Talisher  Distillery  [1894]  A.  C.  202. 

9)  Per  Lord  Esher  in  Chatenay  v.  Brazilian  Submarine  Telegraph  Co.  [1891]  1  Q.  B, 
79,  83. 

10)  Chamberlain  v.  Napier  (1880),  15  Ch.  D.  614,  631. 
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But  whatever  be  the  law  which  governs  the  interpretation  of  a  contract,  the 
mode  of  suing  and  the  time  within  which  the  action  must  he  brought  are  governed 
by  the  law  of  the  country  where  the  action  is  brought,  i.  e.  the  lex  fori^).  So  in 
all  matters  of  procedure  and  evidence  the  Enghsh  law  is  followed  it  the  action  is 
brought  in  England  2). 

According  to  this  principle  statutes  of  hmitations  which  merely  bar  the  remedy 
and  do  not  destroy  the  right  (as  is  the  case  with  the  Enghsh  statutes  of  limitations 
appMcable  to  actions  for  breaches  of  contract)  are  part  of  the  lex  fori.  So  to  an  action 
upon  a  foreign  contract  the  English  statute  of  hmitations  may  be  pleaded  in  this 
countryS).  But  it  seems  that  any  statute  of  hmitations  or  other  provision  which 
according  to  the  lex  loci  contractus  destroys  the  right  and  does  not  merely  bar  the 
remedy  may  also  be  pleaded*). 

Similarly  it  has  been  held  that  the  4th  section  of  the  Statute  of  Frauds  is  apphc- 
able  to  foreign  contracts,  as  the  provisions  of  that  statute  do  not  affect  the  vahdity 
of  a  contract  but  merely  the  right  to  sue  on  it,  or  the  evidence  necessary  to  prove 
the  contract 5). 

XXVI.  Actions  on  Foreign  Judgments. 

We  have  seen  that  in  general  a  judgment  of  a  foreign  court  for  payment  of  money 
creates  an  obhgation  which  may  be  enforced  by  action  in  this  country  upon  an  im- 
pUed  contract  to  pay.  A  foreign  judgment  without  satisfaction  does  not  merge 
or  extinguish  the  original  cause  of  action,  as  does  a  judgment  of  an  Enghsh  Court 
of  Record,  though  such  a  judgment  followed  by  payment  in  satisfaction  of  the 
judgment  debt  by  the  defendant  is  a  conclusive  bar  to  an  action  in  this  country 
against  the  defendant  for  the  same  cause  8). 

If  the  foreign  judgment  has  not  been  satisfied  by  payment,  an  action  may  be 
brought  here  either  on  the  judgment  or  on  the  original  cause  of  action,  or  the  plaintiff 
may  sue  alternatively  on  both  causes  of  action ''). 

But  a  judgment  of  a  foreign  court  of  competent  jurisdiction  deciding  a  question 
cognisable  by  the  law  of  the  foreign  country  is  conclusive  on  the  merits  if  the  same 
question  arises  between  the  same  parties  here,  provided: 

1.  The  parties  were  within,  or  subject  to,  the  jurisdiction  of  the  foreign  court; 

2.  The  judgment  is  a  final  and  conclusive  one  on  the  merits,  and 

3.  The  proceedings  do  not  off  end  against  Enghsh  views  of  substantial  justice^). 
It  follows  from  this  principle  that  if  an  action  is  brought  on  a  foreign  judgment, 

the  defendant  cannot  dispute  the  merits  of  the  judgment  or  plead  any  defence 
which  was,  or  might  have  been,  pleaded  in  the  original  action^),  nor  can  he  set  up 
that  the  foreign  Court  apphed  a  wrong  principle  of  law  in  construing  a  contract, 
even  though  it  purported  in  so  doing  to  be  applying  rules  of  English  law^O). 

Though  the  defendant  cannot  ask  to  have  the  merits  of  the  case  retried  he  is 
not  in  every  case  absolutely  bound  by  the  foreign  judgment,  and  there  are  several 
defences  available  in  an  action  brought  upon  such  a  judgment.  Thus  he  may  show 
that  he  was  never  summoned  and  had  no  opporttmity  of  defending  the  action  in  the 
foreign  Courts  11),  or  that  the  judgment  was  obtained  by  fraud  i^),  or  that  the  judges 
who  tried  the  case  were  interested  parties  in  the  htigationi^).  Moreover  an  Enghsh 
Coiu-t  will  not  enforce  a  judgment  obtained  in  an  action  in  which  the  foreign  Court 
had  not  jurisdiction  either  over  the  person  of  the  defendant  or  over  the  subject 
matter  of  the  suit,  when  the  defendant  has  not  appeared  or  otherwise  submitted 
to  the  jurisdiction^).   A  foreign  Court  has  no  juriscfiction  over  a  person  who  is  not 

1)  Per  Tiadal,  C.  J.  in  Trimbey  v.   Vignier  (1834),  1  Bing,  N.  C.  151. 

2)  Bulloch  V.  Gaird  (1875),  L.  R.  10  Q.  B.  276;  Brown  v.  Thornton  (1837),  6  A.  &  E.  185. 

3)  British  Linen  Co.  v.  Drwmmond  (1830),  10  B.  &  C.  903. 

*)  See  Htifierv. Sterner  (1835),  2BmgN.  C.  202;  .BiZis  v.ikfc.Herary  (1871),  L.  B.  6  C.  P.  228. 

6)  Leroux  v.  Brovm  (1852),  12  C.  B.  801. 

«)  Barber  v.  Larrib  (1860),  8  C.  B.  N.  S.  95. 

')  Smith  V.  NicolU  (1839),  5  Bing.  N.  C.  208,  221. 

8)  Pemberton  v.  Hughes  [1899]  1  Ch.  781. 

»)  Schibsbysr.Westenholz  {18'70),'L.B,.  6  Q.  B.  155;Nouvion  v. Freeman  {18S9),  15App.  Cas.l. 

10)  Ooddard  v.  Gray  (1870),  L.  R.  6  Q.  B.  139. 

11)  Ferguson  v.  Mahon  (1839),  11  A.  &.  E.  179. 

12)  Vadala  v.  Lawes  (1880),  25  Q.  B.  D.  310. 

13)  Price  V.  Dewhurst  (1837),  8  Sim.  279. 
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a  subject  of  the  country  to  which  the  Court  belongs  and  is  not  domiciled  or  resident 
in  that  country^),  unless  he  has  agreed  to  submit  to  the  jurisdiction 2). 

Lastly  the  EngUsh  Courts  will  not  enforce  a  judgment  for  payment  of  a  sum 
of  money  obtained  ia  an  action  brought  to  enforce  penalties  in  favour  of  the  foreign 
State  and  not  to  enforce  in  the  plaintiff's  interest  a  liabihty  imposed  for  the  protec- 
tion of  his  own  private  rights 3). 

If  any  of  these  grounds  of  defence  are  established  the  plaintiff  fails  in  his  action 
on  the  judgment  and  is  thrown  back  on  the  original  cause  of  action.  When  he  is 
sued  on  the  original  cause  of  action  the  defendant  may  avail  himself  of  all  de- 
fences which  would  have  been  open  to  him  if  no  proceedings  had  been  taken  in 
a  foreign  Court*). 


1)  Schibaby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155;  Rousillon  v.  Bousillon  (1880),  14  Ch.  D. 
351,  371;  Singh  v.  Bajah  of  Paridkote  (1894]  A.  C.  670. 

2)  Oopin  V.  Anderson  (1875),  1  Ex.  D.   17. 

3)  See  Huntingdon  v.  Attrill  [1893]  A.  C.  150. 

*)  See  Smith  v.  NieoUs  (1839),  5  Bing.  N.  C.  208,  221. 


Title  V.   Bills  of  Exchange,  Promissory  Notes,  Cheques  and  other 

Negotiable  Instruments. 

By  Walter  J.  Barnard  Byles,  Barrister-at-Law. 


I.  Historical  Review. 

Early  instruments  probably  rather  notes  than  bills.  It  will  presumably  always 
be  a  matter  of  controversy  to  what  date  to  ascribe  the  introduction  of  bills  and 
notes  into  England.  Essentially  of  foreign  origin,  they  were  the  inevitable  outcome 
of  increasing  trade  between  England  and  the  Continent.  It  has  indeed  been  suggest- 
ed that  their  use  may  be  traced  as  far  back  as  1307,  when  money  was  remitted 
to  the  Pope  by  way  of  exchange  {per  viam  camiii)^).  As  early  at  any  rate  as  the 
statute  3  Richard  2,  chap.  3  (1379),  biUs  of  exchange  are  referred  to  as  a  means 
of  conveying  money  out  of  the  realm,  though  not  as  a  process  in  use  among  EngHsh 
merchants  2).  Originally  these  instruments  seem  to  have  been  made  payable  to 
bearer  only.  The  practice  of  making  them  payable  to  order,  and  transferring  them 
by  indorsement,  does  not  appear  to  have  been  adopted  till  early  in  the  17th  cen- 
tury3).  As  regards  their  form,  these  early  instruments  were  probably  far  more 
in  the  nature  of  notes  than  bills,  they  were  "promises  to  pay"  rather  than  "orders 
to  pay".  The  so-called  Arnold's  Chronicle,  first  published  apparently  in  1502,  con- 
tains what  is  probably  the  earUest  known  example  of  such  an  instrument.  It  is  styled 
a  "Lettre  of  Exchaunge",  but  it  contains  no  suggestion  of  a  drawer's  signature,  though 
there  is  an  indirect  reference  to  such  a  party.  It  is  made  payable  to  "A  or  the 
bringer  of  this"*).  Malyne's  Lex  Mercatoria,  a  work  first  pubUshed  in  1622,  which 
has  therefore  some  title  to  be  regarded  as  the  earUest  work  extant  in  the  Enehsh 
language  on  the  subject  of  mercantile  law,  deals  at  length  with  the  so-called  'bill 
obligatory",  in  other  words  a  promissory  note,  but,  according  to  one  authority s), 
makes  no  mention  of  inland  as  distinguished  from  foreign  bUls.  A  different  view 
has  on  the  other  hand  been  expressed  as  to  the  purport  of  these  observations,  in 
as  much  as  Malyne  is  represented  as  stating  that  notes  were  not  in  use  in  England 
though  in  frequent  use  abroad 8).  At  any  rate  the  statement  frequently  met  with') 
that  notes  only  date  from  the  17th  century  as  far  as  the  employment  of  them 
in  England  is  concerned,  must,  under  the  circumstances,  be  regarded  as  a  dis- 
tinctly controversial  one.  It  seems  however  not  unreasonable  to  ascribe  to  this 
period  their  much  increased  user,  synchronising,  as  it  does,  with  the  introduction 
of  the  system  of  banking  into  England,  to  which  the  date  1640  has  been  assigned^). 
The  actual  term  "promissory  note"  was  almost  certainly  not  employed  before 
the  Statute  of  Anne  (see  post).  A  note  was  in  fact  often  described  as  an  "inland 
bill'.  Indeed,  as  Lord  Mansfield  has  pointed  out 8)  in  reference  to  the  cases  imme- 


1)  Daniel,  Negotiable  Instruments,  4th.  ed.  para.  3. 

2)  Per  Cockbum,  C.  J.,  Goodwin  v.  Roharts  (1875)  L.  R.  10  Ex.  at  p.  347. 

8)  See  the  authorities  cited  by  Cockbum,  C.  J.,  Goodwin  v.  Roharts,  supra  at  p.  348. 

*)  Equally  so  a  somewhat  later  form  (dated  1589)  given  in  Lawson's  History  of  Banking 
(ed.  1850)  and  described  as  a  bill,  is  rather  a  note.  These  instruments  known  as  "bills  obligatory", 
"single  bills"  &c.  appear  to  have  been  in  common  use  as  early  as  the  reign  of  Edward  IV  (1461 
to  1483). 

6)  See  Cranoh's  American  Reports,  vol.  I  Appendix  at  p.  383,  dealing  at  length  with  the 
history  of  bills  and  notes;  Story  J.,  Promissory  Notes,  7th.  ed.  p.  10  refers  to  this  Appendix 
as  of  great  minuteness  and  apparent  accuracy. 

6)  Maoleod,  Introduction  p.  XXV  to  "Specimen  of  a  Digest  of  the  Law  of  Bills  of  Exchange" 
(London,  1868),  referred  to  by  Cockbum,  C.  J.,  in  Goodwin  v.  Robarts  (1875)  L.  R.  10  Ex.  at 
p.  347.  Maljme's  3rd.  ed.  (1686)  has  a  chapter  (p.  74)  headed  "Of  the  nature  of  Bills  Obligatory 
beyond  the  Seas  and  in  England",  which  scarcely  seems  compatible  with  this  view,  but  it  may 
be  a  later  addition. 

')  See  Story,  Promissory  Notes,  7th.  ed.  para.  6;  Daniel,  4th.  ed.  para.  5;  see  also  the 
view  of  Lord  Holt  in  Butter  v.  Crips  (1703)  6  Mod.  29,  referred  to  post  p.  252. 

*)  Macleod,  Practice  of  Banking,  5th.  ed.  vol.  I  p.  433. 

fl)  Grant  v.  Vatighan  (1764)  3  Burr,  at  p.  1525;  see  also  Daniel,  4th.  ed.  para.  5,  Story, 
Promissory  Notes,  7th.  ed.  para.  6. 
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diately  preceding  the  Statute  of  Anne,  it  is  extremely  difficult  to  tell  in  most  instances 
whether  the  action  was  brought  on  a  bill  or  on  a  note. 

Originally  employed  only  in  trade  with  foreign  countries.  Whatever  may  have 
been  the  exact  character  of  these  early  instruments,  it  is  at  least  clear  that  they 
owed  their  origin  solely  to  foreign  trade,  and  that  much  stress  was  laid  on  this  cir- 
cumstance. 

Any  disputes  that  might  arise  in  connection  therewith  were  tried  in  the  Court 
of  the  Staple,  and,  since  cases  so  dealt  with  were  never  reported,  this  may  be  con- 
sidered, it  has  been  suggested,  to  account  for  the  fact  that  no  reported  case  relating 
to  a  bill  is  to  be  met  with  before  16031).  The  gradual  evolution  of  the  law  relating 
to  these  instruments  was  thus  succinctly  summed  up  in  1697  by  Treby  C.  J.  2): 
"bills  of  exchange  at  first  were  extended  only  to  merchant  strangers  trading 
with  English  merchants,  and  afterwards  to  inland  biUs  between  merchants  trading 
one  with  another  here  in  England,  and  after  that  to  all  traders  and  dealers,  and  of 
late  to  all  persons  trading  or  not".  The  earUest  reported  case,  that  of  Martin  v. 
Boure  in  1603^)  relates  to  a  foreign  bill.  The  first  case  to  deal  with  an  undoubtedly 
inland  bill  is  that  of  Edgar  v.  Chut  in  1663*),  though  doubtless  there  were  earUer 
cases  which  have  not  been  reported,  for  inland,  as  distinguished  from  foreign  bills, 
probably  first  came  into  habitual  use  about  1640^).  The  case  of  Woodward  v. 
Rowe  in  1666^)  seems  to  have  finally  settled  that  actions  on  bills  could  be  brought 
by  persons  other  than  traders. 

The  Statute  of  1704.  Thus  it  may  be  said  that,  roughly  speaking,  by  the  end 
of  the  seventeenth  century  the  use  of  biUs  and  notes,  both  inland  and  foreign,  had 
become  well  established.  A  check  was  for  a  time  imposed  on  the  further  employ- 
ment of  notes  at  any  rate,  by  what  may  not  be  unreasonably  described  as  the  arbi- 
trary judgments  of  Lord  Holf),  holding  these  instruments  not  to  be  negotiable. 
Apart  from  the  doubtful  accuracy  of  his  remarks  in  Buller  v.  Crips  to  the  effect 
that  promissory  notes  had  only  been  introduced  somewhat  over  thirty  years  pre- 
vious to  the  date  of  that  case  (1703),  it  is  evident  that,  even  at  that  time,  the  correct- 
ness of  Lord  Holt's  judgment  on  this  subject  was  distinctly  questioned,  for  it  is  re- 
markable that  the  Statute  of  1704  (3  &  4  Anne,  chap.  8,  also  numbered  chap.  9), 
which  was  passed  to  get  over  the  difficulty  involved  by  these  decisions,  uses,  in  the 
preamble,  the  significant  words  "it  has  been  held  that  notes  in  writing  ....  are  not 
assignable  or  indorsible  over".  Lord  Mansfield  many  years  later  (1764)  stated  that 
the  Statute  was  passed  expressly  and  on  purpose  to  obviate  these  doubts  S),  and, 
inasmuch  as  he  expressly  states  that  the  cases  in  the  reign  of  WiUiam  III,  includ- 
ing therefore  the  decisions  of  Lord  Holt,  were  founded  on  mistaken  principles^), 
he  would  appear  to  regard  the  passing  of  the  Statute  as  almost  supeifluousi"). 

Subsequent  history.  Whether  the  Statute  of  Anne  was  necessary  or  no,  it  at 
least  had  the  effect  of  once  and  for  aU  ending  the  confusion  between  bills  and  notes. 
Henceforth  an  order  to  pay  =  a  biU,  and  a  promise  to  pay  =  a  note.  It  now  at 
last  became  possible  for  the  principles  relating  to  these  instruments  to  be  definitely 
settled,  and,  during  the  latter  half  of  the  eighteenth  century,  especially  the  period 
(1756 — 1788)  when  Lord  Mansfield  was  Chief  Justice  of  the  King's  Bench,  the  law 
gradually  assumed  its  present  form,  and  the  number  of  instruments  held  to  be  negoti- 
able was  slowly  added  to.  Thus  in  Miller  v.  Race  in  1758^1)  the  negotiability  of 
hank  notes  was  definitely  acknowledged.   Lord  Mansfield  there  refers  to  a  case  de- 

1)  Blackburn  on  Sale,  3rd.  edJp.  346. 

*)  Bromwich  v.  Lloyd,  2  Lutwyohe  158. 

»)  1  Cro.    Jao.  6. 

*)  1  Keble,  592. 

^)  Cf.  Cranoh,  p.  381,  who  deduces  this  date  from  Marius's  "Advice  concerning  BiUs  of 
Exchange",  the  second  edition  of  which  work  {circa  1670)  contains  a  preface  stating  that  the 
author,  a  notary  public,  had  been  for  twenty  four  years  in  the  practice  of  protesting  "inland 
and  outland  instruments" 

6)  2  Keble,  105. 

')  Buller  V.  Crips  (1703)  6  Mod.  29;  Gierke  v.  Martin  (1701)  2  Ld.  Baym.  757. 

8)  Qrant  v.   Vaughan,  3  Burr,  at  p.   1526. 

*)  See  report  of  Grant  v.   Vaiighan  in  1  W.  Bla.  at  p.  486. 

1")  Clearly  Cockbum,  C.  J.,  in  Goodwin  v.  Eobarts  (1875)  L.  R.  10  Ex.  at  p.  350,  considered 
the  Statute  of  Anne  to  be  merely  declaratory  of  the  decisions  prior  to  the  time  of  Lord  Holt. 
He  also  {ibid  p.  349)  talks  of  Lord  Holt's  "narrow  minded  view  of  the  matter" 
11)  1  Burr.  452. 
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oided  in  1699  as  being  "in  the  infancy  of  bank  notes"  i),  and  their  first  recorded 
use  in  England  seems  to  have  been  about  16732).  The  very  cognate  instrument, 
the  cheque,  though  there  are  recorded  instances  of  such  instruments  as  early  as  1683^), 
does  not  appear  to  have  come  into  common  use  till  circa  1769,  when  London  bankers 
first  began  to  issue  cheque  books  to  their  customers*),  but  the  two  instruments 
seem  in  fact  to  have  been  to  a  great  extent  indistinguishable  previous  to  that  date, 
for  bank  notes  were,  it  is  stated,  not  printed  tiU  1720,  and  even  then  the  amoimt 
and  the  payee's  name  were  left  blank^),  so  that,  presumably,  the  holder  could  fiU 
in  the  amount,  as  in  the  case  of  the  drawer  of  an  ordinary  cheque.  A  long  interval 
now  elapsed  before  the  list  of  negotiable  instruments  was  further  added  to,  and 
then  statute  law  intervened  to  create  a  negotiable  instrument  (the  only  instance, 
apart  from  the  Act  of  1882,  of  such  a  case  in  English  law),  when  a  statute  of  1811 
(51  Geo  III  c.  64  s.  4)  made  the  East  India  Company's  bonds  transferable  by  delivery. 
In  1820  exchequer  bills  were  held  to  be  negotiable  instruments,  if  the  blank  place 
for  the  payee's  name  was  not  filled  in^),  and  a  little  later,  in  1824,  the  bonds  of  for- 
eign princes  and  governments'').  These  two  latter  cases  may  perhaps  be  regarded  as 
the  first  indications  of  the  modem  tendency  to  extend  the  list  of  negotiable  in- 
struments, a  tendency  which  has  been  so  markedly  conspicuous  in  recent  times, 
but  the  subject  will  be  referred  to  again  later. 

The  Bills  of  Exchange  Act  1882  (45  &  46  Vict.  c.  61).  Up  to  the  date  of  the 
passing  of  the  Act  of  1882  the  English  law  was  almost  entirely  case  law.  Whatever 
legislative  enactments  there  were,  were  of  an  extraordinarily  piecemeal  character. 
The  Statute  of  Anne,  for  instance,  only  dealt  with  one  particular  point,  and  did 
not  venture  to  define  a  promissory  note  as  such,  but  left  that  question  to  be  decided 
by  the  Courts.  The  tentative  and  inconclusive  character  of  the  legislation  previous 
to  1882  becomes  very  evident  i£  the  titles  of  the  acts,  17  in  number,  contained  in 
the  second  schedule  to  the  Act  of  1882,  are  noted.  These  acts,  or  certain  sections 
thereof,  are  all  repealed  by  the  Act  of  1882,  and,  inasmuch  as  practically  all  the 
points  they  deal  with  are  now  covered  by  that  Act,  it  seems  superfluous  to  refer 
further  to  them.  Their  mere  existence,  however,  emphasised  the  necessity  for  the 
codification  of  the  law,  since  it  was  manifestly  iUogical  to  have  certain  points,  not 
necessarily  by  any  means  the  more  important  ones,  covered  by  legislation,  while 
the  vast  majority  required  for  their  elucidation  the  study  of  some  2500  cases 8).  These 
2500  cases  are  indeed  to  all  intents  and  purposes  the  basis  of  the  Act ;  in  other  words 
the  Act  is  but  a  codification  of  the  case  law  as  it  existed  in  1882,  in  addition  to  what 
may  have  been  retained  of  previous  legislation,  the  latter,  as  already  suggested, 
a  very  negligible  quantity.  The  Act  of  1882  professedly  effected  no  radical  changes, 
and  it  may  be  more  than  doubted  whether,  had  it  aspired  to  be  anything  more 
than  a  mere  Code,  it  would  ever  have  passed  into  law^).  The  Act  is  indeed  no  land- 
mark in  the  history  of  negotiable  instruments  in  England,  but  simply  affords  a 
readier  means  than  was  previously  available  of  discovering  the  law  on  any  parti- 
cular point.  It  seems  to  have  fully  justified  its  existence ;  but  few  of  its  sections 
have  required  judicial  interpretation,  and  but  one  amendment,  rather  than  altera- 
tion, of  its  provisions  has  been  necessitated  in  the  course  of  over  thirty  yearsi"). 
FinaUty  seems  in  fact  to  havej  been  well  nigh  attained  as  regards  English  ex- 
change law. 

1)  1  Burr,  at  p.  458,  referring  to  Anon  (1699)  1.  Salk.  126,  where  Lord  Holt  held  that  the 
course  of  trade  created  a  property  ia  the  assignee  or  bearer  of  these  instruments. 

2)  Maoleod's  Dictionary  of  Political  Economy,  eub.  tit.  Bank  Note. 

^)  See  specimens  of  such  instruments  taken  from  the  records  of  Messrs.  Childs  Bank,  and 
set  out  Macleod,  Banking,  5th.  ed.  vol.  I  281. 

*)  Macleod's  Dictionary  of  PoHtical  Economy,  svb  tit.  Cheque. 

8)  Macleod  Banking,  5th.  ed.  vol.  I  283. 

6)   Wookey  v.  Pole  (1820)  4  B.  &  Aid.   1. 

')  Oorgier  v.  Mieville  (1824)  3  B.  &  C.  45.  Attorney-Oemral  v.  Bouwens  (1838)  4  M. 
*  W.  171.  Such  instnunents,  to  be  regarded  as  negotiable,  must  be  negotiable  by  custom 
in  England,  and  it  must  not  be  necessary  to  do  any  act  out  of  England  to  render  their 
transfer  valid. 

8)  See  Chalmers,  Bills,  Preface  to  3ded.,  who  also,  ibid,  gives  an  account  of  the  proceedings 
which  led  up  to  the  passing  of  the  Act  of  1882. 

»)  See  Parliamentary  Debates,  Feb.  20th.  1882,  vol.  266,  p.  1202,  and  July  25th.  1882, 
vol.  272  p.   1671. 

10)  See  the  Bills  of  Exchange  (Crossed  Cheques)  Act,  1906  (6  Edw.  VII.  u.  17.) 
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11.  Character  of  Negotiability. 

Meaning  of  the  term.  The  negotiable  character  of  bills  and  notes  is  nowhere 
explicitly  stated  ia  the  Act  of  1882,  nor  does  there  appear  to  be  any  definite  state- 
ment to  that  effect  to  be  found  in  the  cases  on  which  the  Act  was  founded.  The 
reason  probably  arises  from  the  fact  that  their  negotiable  character  is  of  the  essence 
of  biUs  and  notes,  and  it  has  ia  consequence  always  been  regarded  as  superfluous 
to  define  what  the  very  essence  of  the  term  "bill"  or  "note"  prima  facie  connotes. 
It  is  true  that  a  definite  statement  of  the  meaning  of  the  term  "not  negotiable" 
is  to  be  found  in  sec.  81,  whereby  a  person  taking  a  crossed  cheque  bearing  thereon 
the  words  "not  negotiable",  "shall  not  have  and  shall  not  be  capable  of  giving  a 
better  title  to  the  cheque  than  that  which  the  person  from  whom  he  took  it  had", 
and  this  somewhat  terse  definition  may  perhaps  be  regarded  as  sufficient,  but  it 
is  not,  prima  facie,  intended  to  apply  to  other  instruments  than  crossed  cheques. 
The  following  more  lengthy  definition,  which  has  received  judicial  approval,  defines 
a  negotiable  instrument  as  follows i).  "It  may  therefore  be  laid  down  as  a  safe  rule 
that,  where  an  instrument  is  by  the  custom  of  trade  transferable  in  this  country, 
like  cash,  by  delivery,  and  is  also  capable  of  being  sued  upon  by  the  person  holding 
it  pro  tempore,  there  it  is  entitled  to  the  name  of  a  negotiable  instrument,  and  the  pro- 
perty in  it  passes  to  a  bona  fide  transferee  for  value,  though  the  transfer  may  not 
have  taken  place  in  market  overt"  2).  This  definition  further  lays  stress  on  the 
necessity  for  both  these  requisites  to  be  present.  Thus  an  instrument  accustomably 
transferable,  but  in  its  nature  incapable  of  being  put  in  suit  by  the  person  holding 
it  pro  tempore,  will  not  be  negotiable*),  and  in  the  converse  case  equally  so. 

Extension  of  principle  of  negotiability  to  other  instruments  besides  bills,  notes 
and  cheques.  As  already  mentioned  {ante  p.  253)  the  principle  of  negotiability  was, 
early  in  the  last  century,  extended  to  East  India  Company  bonds,  exchequer  bills, 
and  the  bonds  of  foreign  princes  and  governments.  Circular  notes  have  also  been 
held  to  be  negotiable  instruments*).  Possibly  the  Courts  were  becoming  alarmed 
at  the  growing  tendency  to  increase  the  number  of  negotiable  instruments,  and  in 
1873  a  decided  check  was  for  a  time  imposed  on  their  further  increase  by  the  de- 
cision in  the  well  known  case  of  Crouch  v.  Credit  Fonder^).  This  case  dealt  with 
a  debenture  issued  by  an  English  company  in  England,  which  by  usage  was  treated 
as  negotiable,  but  the  Court  of  Queen's  Bench  held  that  the  instrument,  being  of  re- 
cent introduction,  no  custom  relating  thereto  could  be  part  of  the  law  merchant 
forming  part  of  the  law  of  which  the  Courts  take  notice.  The  Court,  it  is  true, 
did  not  attempt,  in  this  case,  to  impugn  the  negotiable  character  of  instruments 
issued  by  foreign  governments  as  decided  in  earlier  cases^),  but  confined  their  judg- 
ment strictly  to  the  case  before  them,  viz.  that  of  an  EngUsh  instrument  made  by 
an  EngUsh  company  in  England.  The  result,  however,  of  the  decision  was  far 
reaching,  since  it  directly  prevented  the  issue  thenceforth  of  negotiable  instruments 
by  English  companies  in  England,  unless  it  could  be  shown  that  the  negotiability 
of  the  instruments  was  of  immemorial  origin,  thus  in  fact  confining  the  case  to  in- 
struments which  came  within  the  definition  of  bills,  notes  or  cheques.  This  mani- 
festly unsound  view  of  the  law,  as  it  has  been  described''),  was  soon  directly  chal- 

1)  This  definition  is  taken  from  the  notes  to  Miller -v.  Race  (1758)  in  Smith's  Leading  Cases, 
11th.  ed.  vol.  I,  p.  473,  but  an  identical  definition  appears  to  be  found  in  all  earlier  editions  of  that 
well  known  treatise,  beginning  with  the  first  edition  of  1837.  The  passage  is  referred  to  with 
approval  in  the  judgment  of  the  Court  in  Crouchv.  Credit  Fancier  (1873)  L.R.  8  Q.B.  at  p.  381. 

2)  "Market  overt"  or  "an  open  public  and  legally  constituted  market"  is  held  by  charter 
or  prescription  in  country  towns  on  special  days ;  in  the  City  of  London  every  day  except  Sunday 
is  "market  overt."  Where  goods  are  sold  in  market  overt,  according  to  the  usage  of  the  market, 
the  buyer,  by  sec.  22  (1)  of  the  Sale  of  Goods  Act  1893  (56  &  57  Vict.  c.  71)  acquires  a  good 
title  thereto,  if  he  buys  in  good  faith,  and  without  notice  of  any  defect  of  title. 

»)  Thus,  share  certificates  of  an  American  railway,  which,  when  signed  in  blank,  were 
proved  to  be  transferable,  by  the  usage  of  English  bankers  and  dealers,  by  mere  delivery,  were 
yet  held  not  to  be  negotiable  instruments,  since,  until  the  blank  signatures  were  filled  in,  there 
was  no  one  in  fact  who  could  sue:  London  and  County  Banking  Co.  v.  London  &  Biver  Plate 
Bank  (1887)  20  Q.  B.  D.  232. 

*)  Oonflana  Quarry  Co.  v.  Parker  (1867)  L.  R.  3  C.  P.   1. 

»)  L.  R.  8  Q.  B.  374. 

6)  Gorgier  v.  Mieville  (1824)  3  B.  &  C.  45,  Attorney-General  v.  Bouwens  (1838)  4  M.  &W.  171. 

')   Palmer,  Company  Law,  9th.  ed.  p.  301. 
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lenged,  in  1875,  in  the  case  of  Goodwin  v.  Bobarts^).  This  latter  case  is  not  absolutely 
identical  with  the  earlier  one,  since  it  did  not  deal  with  an  instrument  issued  by 
an  EngUsh  company  in  England,  but  with  scrip  certificates  issued  in  England 
by  the  agent  of  a  foreign  government,  which  were  in  fact  treated  as  foreign  govern- 
ment bonds.  The  Exchequer  Chamber,  however,  definitely  declined  to  enter  upon 
the  question  whether  the  contract  entered  into  was  to  be  regarded  as  a  foreign 
or  an  EngUsh  contract,  since  the  negotiable  character  of  the  instrument  must  depend, 
not  on  the  foreign  law,  but  on  how  far  the  universal  usage  of  the  monetary  world 
had  given  it  that  character  in  England  2).  The  earlier  decision  was  further  regarded 
as  an  attempt  to  distinguish  between  usages  of  ancient  and  those  of  modem  origin, 
as  though  the  law  had  been  finally  stereotyped  and  settled  by  some  positive  and 
peremptory  enactment,  a  view  which  the  Court  definitely  dechned  to  adopt 3).  The 
general  result  of  this  decision  was  to  permit  once  more  the  issue  of  negotiable  instru- 
ments by  English  companies  in  England,  but  even  so  the  exact  position  seems  for 
many  years  to  have  been  regarded  as  a  very  doubtful  one,  though  in  one  case  decided 
shortly  after  the  decision  in  Goodunn  v.  Bobarts,  the  decision  in  that  case  was 
followed  both  as  regards  the  question  of  usage,  and  that  of  estoppel*).  The  question 
was  not  finally  settled  till  1898,  when  at  last  a  definite  ruling  was  obtained,  in  the 
case  of  Bechtianaland  Exploration  Co.  v.  London  Trading  Banh^)  on  the  hitherto 
debatable  point  how  far  it  was  possible  to  reconcile  the  judgment  in  Crouch  v. 
Cridit  Foncier  with  that  in  Goodwin  v.  Bobarts.  It  was  held  impossible  to  reconcile 
the  two  decisions^),  and  the  decision  in  Goodwin  v.  Bobarts  was  directly  followed, 
the  defendants,  who  had  taken,  in  good  faith  and  for  value,  debentures  payable 
to  bearer  issued  by  an  English  company  in  England,  being  held  entitled  to  retain 
them  on  the  ground  that  they  were  negotiable  instruments  transferable  by  mere 
dehvery.  Evidence  was  called  in  this  case  to  show  that  debentures  of  this  kind, 
that  is  to  say  payable  to  bearer,  had  been  for  many  years  past  treated  by  the  mer- 
cantile world  as  negotiable  instruments.  But  it  may  now  even  be  regarded  as  doubtful 
whether  henceforth  such  evidence  wiU  be  required,  for,  in  the  subsequent  case  of 
Eddstein  v.  Schuler  &  Co.''),  it  was  held  that  the  very  expression  "bearer  bond" 
(that  is  to  say,  a  bond  purporting  on  its  face  to  be  payable  to  bearer) "connotes  the 
idea  of  negotiabihty,  and  that,  under  such  circumstances,  it  is  no  longer  necessary 
to  tender  evidence  in  support  of  its  negotiability,  but  that  the  Court  should  take 
judicial  notice  of  it.  Further  the  view  was  there  expressed  that  the  time  has  passed 
when  the  negotiabihty  of  bearer  bonds,  whether  Government  bonds  or  trading 
bonds,  foreign  or  English,  can  be  called  in  question  in  EngHsh  courts  8). 

Negotiable  instruments  at  the  present  day.  The  two  above  cited  decisions,  viz 
that  in  Bechtianaland  Exploration  Co.  v.  London  Trading  Bank,  and  that  in  Edd- 
stein V.  Schuler  &  Co.,  make  it  almost  a  manifest  impossibihty  to  give  a  list  of 
negotiable  instruments  at  the  present  time,  for  it  would  now  appear  to  be  possible 
for  any  company  or  person,  whether  Enghsh  or  foreign,  to  issue  an  instrument 
purporting  on  the  face  of  it  to  be  payable  to  bearer,  and  therefore  to  be  treated 
as  such.  The  sole  checks  apparently  imposed  are  those  contained  in  the  provisions  of 
the  Bank  Charter  Act  1844,  relating  to  the  issue  of  instruments  payable  to  bearer 
on  demand,  and  in  certain  legislative  restrictions  relating  to  the  amount  for  which 
a  note  payable  on  demand  may  be  issued.  Upwards  of  sixteen  years  have  now 
elapsed  since  the  decision  of  the  case  of  the  Bechiumaland  Exploration  Co.  v.  London 
Trading  Bank,  and,  though  the  case  was  at  the  time  the  subject  of  considerable 
criticism,  favourable  and  otherwise^),  it  never  appears  subsequently  to  have  been 

1)  L.  R.  10  Ex.  337 

2)  See  at  p.  345. 

3)  See  at  p.  352.  The  judgment  of  the  Exchequer  Chamber  in  Qoodwin  v.  Bobarts  was 
upheld  in  the  House  of  Lords  (1876)  1  App.  Cas.  476,  mainly  on  the  ground  of  estoppel;  Lord 
Caims  however  (at  p.  490)  definitely  stated  his  agreement  with  the  ratio  decidendi  of  the  Court 
below,-  though  that  opinion  seems  not  to  have  been  unanimously  held  by  the  Court  (see  per 
Lord  Selbome  at  p.  494). 

4)  Bumhall  v.  Metropolitan  Bank  (1877)  2   Q.  B.  D.   194. 
6)  [1898]  2  Q.  B.  658. 

6)  at  p.  675;  see  also  at  p.  678,  where  the  decisions  in  Qoodwin  v.  Bobarts  and  in  Bumhall 
V.  Metropolitan  Bank  were  held  practically  to  overrule  Grouch  v.  Credit  Foncier. 

7)  [1902]  2  K.  B.   144. 

8)  See  at  p.   155. 

»)  See  the  Law   Quarterly  Review,  vol.  15,  pp.   130  and  245. 
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judicially  impugned,  and  that,  having  regard  to  the  important  commercial  interests 
involved,  would  of  itself  tend  to  prove  its  correctness  and  affinity  with  modem 
commercial  requirements.  This  decision  has  probably  tended  largely  to  the  increased 
issue,  in  particular,  of  debentures  payable  to  bearer.  There  does  not  appear  to  be  any 
precise  definition  of  the  term  "debenture",  though  the  word  is  of  considerable  anti- 
quity. Debentures  payable  to  bearer,  issued  by  English  companies  in  England, 
in  the  vast  majority  of  cases  contain  conditions  which  prevent  them  being  regarded 
as  promissory  notes  within  the  Act  of  1882,  and  their  negotiabihty  is  therefore 
solely  dependent  on  mercantile  usage  i).  Whatever  the  exact  designation  of  the 
instrument,  whether  debenture,  bond,  scrip  certificate  etc.,  and  whether  Enghsh 
or  foreign,  it  must  come  within  the  definition  of  negotiabihty  already  set  out  (see 
ante  p.  254).  Thus,  firstly,  it  must  be  transferable  by  the  custom  of  trade.  How 
far  evidence  to  this  effect  will  be  required  in  the  case  of  an  instrument  on  its  face 
payable  to  bearer  is,  since  the  decision  in  Bdelstein  v.  Schuler,  open  to  question. 
It  has  indeed  been  presumed  that  the  High  Court  will  now  take  judicial  notice  of  the 
negotiabihty  of  debentures  payable  to  bearer,  and  that,  at  any  rate,  a  cloud  of  wit- 
nesses is  not  necessary^).  The  instrument  must  be  negotiable  by  usage  in  England; 
evidence  of  negotiability  in  a  foreign  coimtry  only  wiU  not  suffice^).  Secondly, 
the  instrument  must  be  capable  of  being  sued  upon  by  the  person  holding  it  at  the 
time,  that  is  to  say  the  bearer  thereof.  Thus  there  must  be  no  necessity  for  a  written 
transfer*).  In  some  issues  of  debentures  payable  to  bearer,  the  bearer  is  entitled 
to  register  himself  as  holder,  and  on  such  registration  the  instrument  ceases  to  be 
negotiable  5).  The  title  acquired  by  each  bona  fide  transferee  by  dehvery  must 
of  course,  the  instrument  being  negotiable,  be  a  new  and  independent  one.  Formerly 
it  seems,  in  order  to  perfect  the  title  of  the  holder,  a  condition  was  indorsed  on  deben- 
tures to  bearer  that  they  were  to  be  regarded  as  negotiable  instruments,  but  this 
condition  appears  to  be  no  longer  required 6),  since  the  instrument  is  negotiable 
on  its  face. 

Instruments  held  not  to  be  negotiable.  Where  a  dividend  warrant  was  drawn 
payable  to  a  named  payee,  and  not  to  him  or  his  order,  or  to  bearer,  it  was  held, 
in  spite  of  usage  to  the  contrary,  not  to  be  negotiable').  The  Act  of  1882,  by  sec.  97 
(3)  (d)  recognizes  the  vahdity  of  any  usage  relating  to  dividend  warrants,  and  by 
sec.  95  extends  to  them,  when  crossed,  the  provisions  relating  to  crossed  cheques, 
but  it  does  not  go  further  and  include  them  generally  within  the  provisions  of 
the  Act^).  Thus,  sec.  8,  which  impUedly  repeals  the  necessity  for  the  use  of  the 
words  "order"  or  "bearer"  in  order  to  make  an  instrument  negotiable  (see  post 
p.  260)  does  not  apply  to  dividend  warrants,  and  a  dividend  warrant  made  payable 
to  the  payee  simply  could  not  even  now,  in  spite  of  usage,  be  regarded  as  a 
negotiable  instrument,  for  the  payee  would  have  no  power  to  indorse,  and  the 
holder  for  the  time  being  would  therefore  have  no  power  to  sue.  Dividend 
warrants  now,  however,  as  a  rule  appear  to  be  drawn  payable  to  the  payee  or 
order^).  If  they  come  fully  within  the  definition  of  a  "cheque"  contained  in  the 
Act  of  1882,  they  are  of  course  negotiable,  but  the  common  addition  of  a  receipt 
form  wiQ  prevent  them  being  so  regarded,  the  order  to  pay  in  such  a  case  not 
being  unconditionally).     Share  certificates  and  transfers  are  not  negotiable  instru- 

1)  Cf.  Palmer,  Company  Precedents,  11th.  ed.  Part.  Ill  p.  31. 

2)  Palmer,  Company  Law,  9th.  ed.  p.  305. 

•)  Picker  v.  London  and  County  Banking  Co.  (1887)  18  Q.  B.  D.  515.  The  instruments  in 
this  case,  Prussian  Government  bonds,  appear  to  have  been  payable  to  bearer. 

*)  See  London  <fc  County  Banking  Co.  v.  London  &  River  Plate  Bank  (1887)  20  Q.  B.  D.  232, 
and  see  ante  p.  254,  note  3. 

^)  See  form  of  debenture  in  Bechiianaland  Exploration  Co.  v.  London  Trading  Bank  [1898] 
2   Q.  B.  at  p.  659. 

*)  Palmer,  Company  Precedents,  11th.  ed.  Part  III,  p.  46. 

7)  Partridge  v.  Bank  of  England  (1846)  9  Q.  B.  396. 

*)  An  example  of  dividend  warrants  clearly  within  the  Act  of  1882  is  afforded  by  dividend 
warrants  issued  under  the  provisions  of  the  National  Debt  (Conversion)  Act  1888  (51  Vict.  c.  2), 
since,  by  sec.  30  (5)  of  that  Act,  such  warrants  are  to  be  deemed  "cheques"  within  the  meaning 
of  the  Act  of  1882. 

9)  Palmer,  Company  Precedents,  llth.  ed.  Part  I  p.  1086.  Encyclopaedia  of  Forms  and 
Precedents,  vol.  4  p.  617. 

1")  Cf.  Bavins  v.  London  and  South  Western  Bank  (1899)  81  L.  T.  655,  per  Kennedy  J. 
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merits^).  Neither  Post  Office  money  orders^)  nor  Postal  orders  are  negotiable 
instruments;  the  latter  bear  the  words  "not  negotiable"  printed  on  their  face.  A 
letter  of  credit,  viz.  a  request  from  one  person  to  another  to  honour  the  drafts  of  a 
third  party,  is  not  a  negotiable  instrument.  The  person  presenting  it  is  not  necess- 
arily the  person  entitled  to  make  the  draft.  The  person,  therefore,  to  whom  the  letter 
is  addressed  ought  to  see  that  the  signature  to  any  draft  drawn  thereunder  is  genuine; 
if  he  does  not,  the  loss  will  be  his^). 

III.  Bills  of  Exchange. 
I.  Form, 

Bill  of  exchange,  how^written.  A  bill  of  exchange,  as  defined  by  sec.  3  of  the 
Act  of  1882,  must  be  an  imconditional  order  in  toriting.  Provided  there  be  no  in- 
fringement of  sec.  5  of  the  Coinage  Act  1870  (33  Vict.  c.  10),  which  provides  that 
no  piece  of  gold,  silver,  or  any  other  metal  shall  be  issued,  except  by  the  Mint,  as 
a  coin  or  token  for  money,  there  is  nothing  to  prevent  the  instrument  being  written 
on  any  substance,  beside  paper,  other  than  a  metallic  one,  such  as  parchment,  cloth 
etc.  By  sec.  20  of  the  Interpretation  Act  1889  (52  &  53  Vict.  c.  63)  any  expression 
referring  to  "writiog"  found  in  any  act  anterior  or  subsequent  thereto,  shall,  unless 
the  contrary  intention  appears,  include  printing,  Uthography  etc. ;  the  body  of  a  bill 
may  therefore  be  printed,  lithographed  etc.  There  is  nothing  indeed,  except  for 
the  obvious  danger  of  obliteration,  to  prevent  it  being  written  in  pencil  as  well 
as  in  ink*).  No  person  can  be  liable  on  a  bOl,  by  sec.  23,  unless  he  has  signed 
it  as  such;  the  Act  does  not  however  define  what  is  meant  by  a  "signature", 
but  the  objection  to  any  "signature"  on  a  bill  appearing  thereon  in  a  form  other 
than  in  "writing"  according  to  ordinary  parlance,  for  instance  a  printed  or  litho- 
graphed one,  would  appear  to  be  the  necessity  for  supplying  additional  proof  of 
such  signature.  In  the  case  of  signature  by  mark,  there  must  be  evidence  that 
the  person  marking  habitually  so  signs  ^).  A  bill  may  be  written  in  any  language 
and  in  any  form  of  words,  provided  it  comphes  with  the  definition  in  sec.  3  of 
the  Act. 

Necessity  for  drawer's  signature.  The  most  essential  requisite  of "V  bill  of  ex- 
change is  that  it  be  signed  by  the  drawer  as  such;  thus  the  signature  of  the  drawer 
written  on  the  back  of  a  bill  has  been  held  not  to  compensate  for  the  absence  of  his 
signatxire  on  the  face  of  the  biU^).  The  signature  of  the  drawer  is  usually  written 
in  the  right  hand  comer  of  the  bill,  but  it  is  sufficient  if  it  is  written  elsewhere,  though 
not,  it  would  appear  from  the  above  cited  case,  on  the  back  of  the  bill.  Sec.  3  (1) 
impliedly  requires  a  drawer's  name,  since  it  defines  a  bill  as  an  order  in  writing 
"addressed  by  one  person  to  another".  An  instrument  without  a  drawer's  sig- 
nature is  an  inchoate  instrument,  and  cannot  be  sued  on,  even  when  bearing  the 
drawee's  acceptance,  as  either  a  bUl  or  note'').  Sec.  20  indeed  allows  a  biU  wanting 
in  any  material  particular  to  be  filled  up  by  the  person  in  possession  thereof;  the 
material  omission  of  a  drawer's  name  may  therefore  be  in  this  way  corrected.  But 
the  person  so  filling  in  the  drawer's  name  must  do  so  within  a  reasonable  time,  which 
is  a  pure  question  of  fact,  dependent  upon  the  circumstances  of  each  particular 
case.  Moreover  he  must,  in  so  doing,  act  strictly  in  accordance  with  the  authority 
given  8).  Further  there  must  have  been  due  delivery  of  an  instrument  issued  in  an 
incomplete  state.  Thus,  where  a  man  wrote  a  blank  acceptance  on  stamped  paper, 
and  it  was  lost  or  stolen  from  him  when  incomplete,  it  was  held  that  the  person  sp 
signing  was  not  prevented  from  disputing  the  right  of  a  third  party  to  insert  his 


1)  Swan  V.  North  British  Australasian  Co.  (1863)  32  L.  J.  Ex.  273.  [liainford  v.  James 
Keith  and  Blackman  Go.  [1905]  1  Ch.  296. 

2)  Pine  Art  Society  v.  Union  Bank  (1886)  17   Q.  B.  D.  705. 
»)  Orr  V.    Union  Bank  of  Scotland  (1854)  1  Macq.  513. 

*)  Geary  v.   Physic  (1826)  5  B.  &  C.  234. 

S)  George  v.  Surrey  (1830)  M.  &  M.  516. 

8)  South  Wales  Coal  Co.  v.   Underwood  (1899)  15  T.  L.  R.   157. 

7)  McCall  V.   Taylor  (1865)  34  L.,J.  C.  P.  365. 

8)  Cf.  Hogarth  v.  Latham  tb  Co.  (1878)  3  Q.  B.  D.  643,  where  the  person  filling  in  the  name 
of  his  firm  as  drawer  and  indorser  on  a  bill  accepted  by  another  fii-m,  had,  at  the  time  of  so  filling 
in,  reason  to  suspect  that  the  acceptance  had  been  given  by  one  partner  in  fraud  of  the  latter 
firm,  and  it  was  held  he  could  not  as  indorsee  recover  thereon. 
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own  name  as  drawer,  since  the  signature  in  blank  had  never  been  completed  by 
delivery  on  the  signer's  part^). 

A  bill  an  unconditional  order.  The  order  to  pay,  addressed  to  the  drawee, 
need  be  in  no  particular  form,  but  it  must  import  an  absolute  direction  that  the 
money  shall  be  paid  at  all  events,  and  not  merely  authorise  the  drawee  to  pay  2). 
If  terms  of  mere  courtesy  are  added  to  the  order,  they  must  not  go  so  far  as  to  take 
from  the  bill  its  imperative  character,  so  that  it  ceases  to  be  an  order,  and  partakes 
rather  of  the  nature  of  a  request  to  the  drawee  to  pay 3).  The  actual  word  "Pay" 
is  not  required;  thus  "Credit  in  cash"  has  been  held  sufficient*).  An  order  to  pay 
out  of  a  particular  fund  is  not,  by  sec.  3  (3),  an  imconditional  order,  for  the  fund 
may  prove  insufficient,  unless  the  reference  to  such  fund  is  merely  added  to  an 
unqualified  order  to  pay  for  the  purpose  of  radicating  from  what  source  the  drawee 
is  to  reimburse  himself,  or  what  account  is  to  be  debited  with  the  bill.  So  too  a 
mere  statement  in  the  bill  of  the  transaction  giving  rise  to  such  bill  does  not,  by 
sec.  3  (3)  b,  make  the  order  unconditional,  since  it  may  merely  be  equivalent  to  the 
expression  "value  received"^). 

At  what  time  payable.  It  is  not  material  that  the  time  when  the  event  may 
happen  on  which  the  biU  is  payable  is  uncertain,  if  only  it  is  certain  to  happen  at 
some  time  or  other,  as  provided  for  by  sec.  11.  Thus  the  instrument  may  be  made 
payable  on  the  death  of  a  certain  person**).  The  Act  in  no  way  recognises  instruments 
made  payable  at  a  fair  or  market,  though  formerly  they  appear  to  have  been  in 
use'). 

'  The  sum  payable.  Payment  must  be  required,  by  sec.  3  (1),  of  a  "sum  certain  in 
money",  that  is  to  say  of  money  in  specie  or  legal  currency^).  By  sec.  72  (4)  where 
a  biU  drawn  out  of  but  payable  in  the  United  Kingdom,  is  expressed  in  a  currency 
other  than  that  of  the  United  Kingdom,  the  amount  thereof  is,  apart  from  special 
agreement,  to  be  taken  at  the  rate  of  exchange  for  sight  drafts  at  the  place  of  pay- 
ment on  the  day  of  maturity ').  Presumably  the  only  person  who  can  insert  a  special 
rate  of  exchange  is  the  drawer  (see  sec.  9  (1)  d),  since  the  drawee  by  adding  such 
a  proviso  to  his  acceptance  would  make  the  acceptance  qualified,  and  by  sec.  44  (1) 
the  holder  is  not  bound  to  take  a  quaUfied  acceptance.  Clearly  a  rate  of  exchange 
cannot  be  inserted  by  an  indorser,  because  such  an  insertion  constitutes  a  material 
alteration  of  the  contract  on  the  biU,  which  renders  the  instrument  void,  unless  aU 
parties  hable  consent  thereto,  or  as  against  the  party  actually  consenting  i").  The 
whole  amount  of  the  biU  must  be  payable  in  money.  Thus,  part  only  of  the  sum 
in  the  instrument  cannot  be  payable  in  money,  and  the  rest  set  off  against  another 
claimii).  No  other  act  can  be  reqxiired  in  addition  to  the  payment  of  money i^);  if 
such  requirement  is  added,  the  instrument  is,  by  sec.  3  (2),  void  as  a  bill  or  note. 
The  sum  must  be  certain,  not  susceptible  of  contingent  additions  or  subtractions  i^). 
The  addition  of  a  rate  of  interest,  a  provipion  for  payment  by  instalments  with  a 
further  proviso  that,  on  default  of  any  instalment,  the  whole  shall  become  due, 

1)  Baxendale  v.  Bennett  (1878)  3   Q.  B.  D.  525. 

2)  Cf.  per  Pollock,  C.  B.,  Hamilton  v.  Spottiewoode  (1849)  4  Ex.  at  p.  210.  As  noted  later 
p.  285,  a  creditor  has,  as  such,  no  right,  in  English  law,  to  draw  on  his  debtor.  The  right  can  only 
be  acquired  by  agreement. 

3)  Little  V.  Slackford  (1828)  M.  &  M.  171,  where  the  instrument  was  held  not  to  amount  to 
a  demand. 

*)  Ellison  V.  CoUingridge  (1850)  9  C.  B.  570. 

5)  Per  Lush,  J.,  Griffin  v.  Weatherby  (1868)  L.R.  3   Q.  B.  at  p.  761. 

8)  Oolehan  v.  Oooke  (1742)  WiUes,  393... 

')  Ibid,  at  p.  399.  At  the  date  of  this  case  such  instruments  appear  to  have  already 
become  obsolete. 

8)  By  the  Coinage  Act,  1870  (33  Vict.  c.  10)  gold  is  legal  tender  for  any  amount,  silver 
coins  to  40  shillings,  bronze  coins  to  1  shilling.  By  the  Bank  of  England  Act,  1833  (3  &  4  Will.  IV 
c.  98)  Bank  of  England  notes  are  legal  tender  for  all  sums  above  £  5  in  England,  except  at  the 
Bank  itself  or  its  branches,  but  not  in  Scotland  (8  &  9  Vict.  c.  38,  s.  15)  nor  ia  Ireland  (8  &  9  Vict, 
c.  37.  s.  6).  Bank  notes  for  less  than  £5  have  been  illegal  in  England  since  1829  (see  7  Geo  IV 
c.   6.  s.  3). 

*)  The  ad  valorem  stamp  duty  on  such  instruments  is  however  to  be  calculated  at  the 
rate  of  exchange  at  the  time  of  drawing,  see  sec.  6,  Stamp  Act,  1891. 

i»)  See  Hirschfeld  v.  Smith  (1866)  L.  R.  1  C.  P.  at  p.  353,  and  sec.  64  (1)  of  the  Act. 
")  Daviea  v.   Wilkinson  (1839)  10  A.  &  E.  98. 

12)  Cf.  Follett  V.  Moore  (1849)  19  L.  J.  Ex.  6. 

13)  Smith  V.  Nightingale  (1818)  2  Stark.  375;  Barlow  v.  Broadhurst  (1820)  4  Moo.  C.P.  471. 
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or  the  addition  of  an  indicated  rate  of  exchange  ot  one  to  be  ascertained  as  directed 
by  the  bill,  do  not,  however,  by  sec.  9  (1),  make  the  amount  uncertain.  The  amount 
of  a  bill  is  usually  written  twice  on  the  bill :  in  figures  in  the  left  hand  top  corner, 
and  in  letters  in  the  body  of  the  bill.  The  amount  expressed  in  letters  is,  in  any  case, 
by  sec.  9  (2),  to  prevail^). 

Date  of  bill.  By  sec.  3  (4)  a,  a  biH  is  not  invaUd  by  reason  that  it  is  not  dated. 
It  is  obviously  irregular,  however,  to  issue  an  imdated  bill,  since,  in  the  case  of  a 
bill  payable  a  certain  time  after  date,  it  leaves  the  date  of  payment  uncertain^). 
If  such  a  biU  be  undated  the  presumption  is  that  it  is  dated  the  day  on  which  it  was 
in  fact  drawn^),  or  rather,  perhaps,  that  on  which  it  was  issued*).  Sec.  12  allows 
"the  holder  of  a  bill  payable  at  a  fixed  period  after  date,  which  is  issued  imdatcd, 
i;o  insert  the  true  date,  and  a  bona  fide  mistake  in  so  doing  will  not  invalidate  the 
bill  in  the  hande'  of  a  holder  in  due  course.  This  section  does  not  provide  for  the  in- 
sertion of  the  date  of  drawing  where  its  absence  is  not  of  such  material  consequence, 
as  in  the  case  of  a  biQ  payable  a  certain  time  after  sight s).  Such  an  insertion  may 
presumably  be  made  by  virtue  of  sec.  20  even  though  the  bill  may  not  be  "wanting 
in  any  material  particular"  within  the  meaning  of  that  section  s).  An  absolutely 
unnecessary  addition  of  this  character  to  a  biU  is  not,  however,  to  be  recommended. 

Place  of  drawing,  and  of  payment.  The  place  of  drawing  should  properly  be 
inserted,  though  equally  with  the  date  of  drawing  it  is  a  non-essential  statement. 
The  rule  of  the  distantia  loci  seems  never  to  have  been  acknowledged  by  EngUsh 
law.  Though  it  is  unusual  and  unnecessary  for  the  drawer  to  insert  a  place  of  pay- 
ment, he  should  certainly  be  careful  to  insert  the  fuU  address  of  the  drawee,  since 
such  address  is,  by  sec.  45  (4)  (b),  to  be  regarded  as  the  place  of  payment  where  no 
place  of  payment  is  specified.  The  drawee  must,  by  sec.  6  (1),  be  named  or  other- 
wise indicated  in  a  bill  with  reasonable  certainty,  and  the  mere  name  of  the  drawee, 
without  any  address,  scarcely  compUe?  with  this  requirement.  The  statement  of 
a  place  of  payment  is,  however,  no  more  than  that  of  the  drawing,  by  sec.  3  (4)  (c), 
an  essential  part  of  a  bill.  There  may  be,  by  sec.  6  (2),  several  but  not  alternative 
drawees.    The  place  of  payment  may,  however,  be  in  the  alternative''). 

Statement  of  the  consideration.  The  words  "value  received"  seem  at  one  time 
to  have  been  considered  essential  to  the  form  of  a  bill 8),  but  the  principle  contained 
in  sec.  3  (4)  (b)  was  long  ago  acknowledged 8). 

To  whom  a  bill  may  be  made  payable.  A  negotiable  billi")  may  be  made  payable, 
by  sec.  8  (2),  either  to  order  or  to  bearer.  If  the  biQ  be  not  payable  to  bearer,  the 
payee  must,  by  sec.  7  (J ),  be  named  or  otherwise  indicated  therein  with  reasonable 
certainty;  thus  a  biU  which  omits  the  payee's  name  is  a  void  instrument.  If,  however, 
it  runs  "pay  —  or  bearer",  it  is  payable  to  bearer,  but  a  bill  payable  "to —  or  order" 
is  not  a  vaHd  biU  for  want  of  a  payee's  name^^i).  A  biU  may  now,  by  sec.  7  (2),  be 
made  payable  to  the  holder  of  an  office  for  the  time  being  i2). 

1)  In  Garrard  v.  Lewis  (1882)  10  Q.  B.  D.  30,  a  case  arising  before  the  Act,  Bowen,  L.  J., 
held  that  the  marginal  figures  were  not  an  essential  part  of  a  bill,  but  quaere  if  sec.  9  (2)  now 
draws  any  such  distinction,  since  it  does  not  specify  where  the  dominant  amount,  viz,  that  in 
letters,  is  to  be  placed? 

2)  Bankers  do  not  in  practice  pay  undated  cheques  drawn  upon  them. 

3)  Hague  v.  French  (1802)  3  B.  &  P.  173;  Giles  v.  Bourne  (1817)  6  M.  &  S.  73. 

*)  By  sec.  9  (3)  where  a  bill,  payable  with  interest  (such  interest  running,  unless  otherwise 
provided,  from  the  date  of  the  bill)  is  issued  undated,  interest  runs  from  the  issue. 

6)  Sec.  12  applies  to  the  case  of  an  acceptance  of  a  bill  payable  a  certain  time  after  sight, 
where  the  acceptance  is  undated. 

6)  The  "alteration"  of  any  existing  date  on  a  biU  is,  by  sec.  64  (2),  a  material  alteration, 
but  the  insertion  of  a  date  can  hardly  be  so  regarded. 

')  Beeching  v.  Gower  (1816)  Holt.  N.  P.  C.  313. 

8)  Cramlington  v.  Evans  (1688)  1   Show.  5. 

9)  Poplewell  V.  Wilson  (1719)  1  Stra.  264.  By  sec.  30  (1)  every  party  whose  signature 
.appears  on  a  bill  is  prima  facie  deemed  to  have  become  a  party  thereto  for  valued 

10)  Every  bill  is  prima  facie  negotiable,  as  implied  by  the  provisions  of  sec.  8(1),  though 
nowhere  directly  stated  in  the  Act. 

11)  B.  v.  Randall  (1811)  Russ.  &  R.  195;  R.  v.  Richards  (1811)  ibid  p.  193.  Where  a  bill 
payable  to  " —  order"  was  indorsed  by  the  drawer,  but  the  blank  was  never  filled  in,  it  was 
held  equivalent  to  a  bill  drawn  payable  to  the  drawer's  order:  Ghamherlain  v.  Young  [1893]  2 
Q.  B.  206. 

12)  In  this  case  the  Act  has  altered  the  former  common  law  rule.  As  to  the  case  of  a  fictitious 
^ayee,  see  post  p.  265. 

17* 
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Order  and  bearer  bills  as  defined  by  the  Act.  Sec.  8  (4)  defines  a  bill  payable 
to  order  as  one  expressed  to  be  so  payable,  or  to  be  payable  to  a  particular  person, 
and  not  containing  words  prohibiting  transfer.  A  bill  payable  to  bearer  is  defined 
by  sec.  8  (3)  as  a  bill  expressed  to  be  so  payable,  or  on  which  the  only  or  last  indorse- 
ment is  an  indorsement  in  blank.  These  definitions  are  of  importance  as  impliedly 
involving  considerable  change  in  the  law.  In  accordance  with  the  above  definition 
a  bill  may  now  be  regarded  as  payable  to  order  though  the  actual  word  "order" 
is  not  inserted;  thus  a  bill  payable  to  "John  Smith"  is  now  equivalent  to  a  bill 
payable  to  "John  Smith  or  order",  and  John  Smith  can  validly  indorse.  Formerly 
such  a  bill  was  equivalent  to  "pay  John  Smith  only",  and  was  therefore  a  non-negoti- 
able bill  which  could  not  be  indorsed  so  as  to  render  any  party  thereto  liable,  except 
the  party  actually  indorsing  to  his  indorsee^).  In  the  case  of  a  bill  payable  to  bearer, 
the  last  indorsement  is  now  decisive  of  the  fact  whether  the  bill  is  to  be  so  regarded 
or  not.  Formerly,  at  common  law,  if  a  bill  was  indorsed  in  blank,  and  was  subse- 
quently specially  indorsed  (that  is  to  say  to  a  named  payee)  such  special  indorsee 
could  yet  transfer  without  himself  indorfing^),  for  it  was  said  that  the  negotiability 
of  a  bill  indorsed  in  blank  could  not  be  rertrained  by  a  subsequent  special  indorse- 
ment^).  In  such  a  case  at  the  present  day  the  special  indorsee  caimot  himself  transfer 
without  indorsing. 

Bills  in  a  set.  In  the  case  of  foreign  bills  it  is  often  usual,  in  order  to  obviate 
the  danger  of  loss,  to  draw  them  in  sets  The  usual  number  of  a  set  is  three.  Sec.  71 
deals  at  length  with  the  subject.  Each  separate  part  is  signed  by  the  drawer,  but 
the  indorser  indorsing  more  than  one  part  to  different  persons,  and  the  acceptor 
accepting  more  than  one  part,  are,  by  sec.  71  (2)  and  (4),  hable  on  all  such  parts 
as  though  they  were  separate  bills.  In  England  the  drawer  is  under  no  legal  liability 
to  give  a  set;  it  is  presumably  a  matter  of  bargain*).  Each  part  is  subject  to  a  stamp 
if  issued  or  negotiated  apart  from  the  others^). 

2,  Presentment  for  acceptance. 

When  necessary.  By  sec.  39  a  bill  need  only  be  presented  for  acceptance  when  it 
is  payable  after  sight,  when  the  bill  expressly  stipulates  that  it  shall  be  so  presented, 
or  when  it  is  drawn  payable  elsewhere  than  at  the  place  of  residence  or  place  of 
business  of  the  drawee.  In  no  other  case  is  presentment  for  acceptance  necessary 
in  order  to  render  hable  any  party  to  the  bill. 

In  practice  always  advisable.  In  practice  it  is  in  all  cases  advisable  for  the  holder 
of  an  unaccepted  bill  to  present  it  for  acceptance  without  delay,  for  in  case  of  accept- 
ance the  holder  obtains  the  additional  security  of  the  acceptor,  and,  if  acceptance 
be  refused,  an  immediate  right  of  recourse,  by  sec.  43  (2),  against  the  drawer  and 
indorsers  accrues  to  the  holder,  and  no  presentment  for  payment  is  necessary^). 
Thus  where  acceptance  of  a  biU,  payable  a  certain  time  after  date  or  sight,  is  refused, 
the  fuU  amount  of  the  bill,  without  any  discount  for  the  time  it  has  to  run,  may 
be  demanded  forthwith  of  the  drawer  and  indorsers. 

Time  for  presentment.  Where  a  bill  payable  after  sight  is  negotiated,  the  holder 
must,  by  sec.  40,  either  |)resent  it  for  acceptance  or  negotiate  it  within  a  "reasonable 
time"  on  pain  of  losing  his  rights  against  the  drawer  and  prior  indorsers.  "Reason- 
able time"  is  a  mixed  question  of  law  and  fact').  Where  a  bill  payable^after  sight 
is  held  back  because  the  rate  of  exchange  is  adverse,  this  wiU  not,  of  necessity,  in- 
fringe the  rule  as  to  reasonable  time^). 

1)  Smith  V.  Kendall  (1794)  6  T.  B.  123;  Plimley  v.  Westley  (1835)  2  Bing.  N.C.  249.  The 
mercantile  community,  in  part  at  least,  seem  as  long  ago  as  1761  to  have  held  the  opposite 
view,  as  now  adopted  by  the  Act;  of.  Edie  v.  East  India  Co.  (1761)  2  Burr,  at  p.  1221. 

2)  Title  could  only,  however,  be  made  against  the  special  indorser  through  his  indorsee, 
of.  Chitty,  Bills,   Uth.  ed.  p.  173. 

»)  Cf.  Smith  V.  Clarke  (1794)  1  Peake,  N.  P.  C.  295. 

*)  See  Chalmers,  Bills,  7th.  ed.  p.  259. 

«)  Stamp  Act,   1891,  s.  39. 

* )  Where  a  bill  is  dishonoured  by  non-acceptance,  though  presentment  be  in  fact  unnecessary, 
notice  of  dishonour,  by  sec.  48,  must,  not  may  be  given,  saving,  however,  the  rights  of  a  holder 
in  due  coin:se  subsequent  to  the  omission,  as  provided  for  by  sec.  48  (1). 

7)  See  Shute  v.  Robins  (1828)  M.  &  M.   133. 

*)  Mellishv.  Eawdon  (1832)  9  Bing.  416,  but  see,  contra,  Ramchurn  MulUck'v.Luchmeechund 
Radakiaaen  (1854)  9  Moo.  P.  C.  46,  where  the  holder  kept  back  the  bill  when  there  was  no  prospect 
<jf  the  rate  of  exchange  improving. 
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General  rules  relating  to  presentment.  The  rules  relating  to  presentment  for 
acceptance,  and  the  excuses  for  non-presentment  are  to  be  found  in  sec.  41  of  the 
Act.  It  should  be  noted  that,  by  sub.  sec.  3  thereof,  the  fact  that  the  holder  has 
reason  to  believe  that  the  biU  will,  on  presentment,  be  dishonoured,  does  not  (in  cases 
of  course  where  presentment  is  necessary)  excuse  presentment.  The  drawee  has, 
it  would  seem,  twenty-four  hours  in  which  to  decide  whether  to  accept  or  not,  such 
being  the  usage  of  merchants^),  and  this  is  probably  the  "customary  time"  referred  to 
in  sec.  42,  within  which,  if  the  bill  be  not  accepted,  it  must  be  treated  as  dishonoured. 
A  bin  is,  by  sec.  43  (1),  dishonoured  by  non-acceptance,  if  such  an  acceptance  as 
is  prescribed  by  the  Act  is  refused  or  cannot  be  obtained.  The  Act  specially  provides, 
by  sec.  44  (1),  that  the  holder  is  not  bound  to  take  anything  but  an  unquahfied 
acceptance  2). 

3.  Acceptance. 

Who  may  accept.  A  bill  can  only  be  accepted  by  the  person  on  whom  it  is  drawn, 
i.e.  the  drawee^),  and  not  by  a  stranger  except  for  honour.  The  requirement  of 
sec.  6  (1)  that  the  drawee  must  be  named,  or  otherwise  indicated  with  reasonable 
certaiaty,  may  perhaps  be  compUed  with  where  no  name  of  a  drawee  is  inserted, 
but  simply  a  place  of  payment,  and  a  person  residing  at  that  place  accepts.  Such 
an  acceptance  was  long  before  the  Act  held  vaUd*),  but  there  is  no  authority 
subsequent  to  1882.  If  a  bill  be  drawn  upon  several  persons  not  in  partnership,  it 
must  be  accepted  by  all. 

Form  of  acceptance.  By  sec.  17  an  acceptance  must  be  written  on  the  bill,  the 
mere  signature  of  the  drawee  sufficing,  and  it  must  not  express  that  the  drawee 
will  perform  his  promise  by  any  other  means  than  the  payment  of  money.  Sec.  6 
of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97)6),  first  put  the 
question  of  the  acceptance  on  a  reasonable  basis,  since  it  required  the  acceptance 
to  be  signed  by  the  acceptor  or  on  his  behalf.  Formerly,  in  the  case  of  inland  bills, 
the  mere  word  "accepted"  appears  to  have  been  sufficient,  and  there  was  no  necess- 
ity for  the  drawee's  signature  8).  Further  the  common  law  rule  that  there  could  be 
a  verbal  acceptance  of  an  existing  foreign  bilF),  or,  indeed,  verbal  acceptances 
at  all,  is  not  now  maintainable.  Acceptance,  Uke  any  other  contract  on  a  bill,  re- 
quires delivery  for  its  completion,  but,  by  sec.  21  (1),  there  may  be  an  implied  deUvery 
where  the  drawee  writes  his  acceptance  on  a  biU,  and  then  gives  notice  to  the  person 
entitled  to  the  biU  of  that  fact.  In  such  case,  as  indeed  of  all  acceptances  completed 
by  deUvery,  the  acceptance  becomes  complete  and  irrevocable. 

When  acceptance  may  be  written.  The  acceptance  may,  by  sec.  18,  be  written 
on  the  instrument  before  it  is  signed  by  the  drawer  (though  an  instrument  without 
a  drawer's  signature  is  no  bill,  see  ante  p.  257),  or  while  otherwise  incomplete,  or 
when  the  bill  is  overdue,  or  after  it  has  been  dishonoured  by  previous  non-acceptance 
or  non-payment.  A  biU  accepted  when  overdue  is,  by  sec.  10  (2),  payable  on  demand. 

Qualified  acceptances.  The  acceptance  of  a  biU,  unlike  the  drawing,  may  be 
qualified.  Five  kinds  of  qualified  acceptances  are  set  out  in  sec.  19  of  the  Act;  it 
has,  however,  been  suggested  that  the  Ust  is  not  exhaustive,  but  that  there  may 
be  others®).  Undoubtedly  the  most  important  qualified  acceptance  admitted  by 
the  Act  is  the  "local"  acceptance  of  sec.  19  (2)  (c),  whereby  it  is  in  effect  provided 
that  the  mere  fact  that  an  acceptance  is  made  payable  at  a  particular  place,  for 
instanc  eas  is  so  frequently  the  case,  at  a  bank,  is  not  sufficient  to  make  the  accep- 
tance qualified,  unless  the  acceptance  runs  "payable  at  the  X  Bank  only,  and  not 
elsewhere".  The  result  of  adding  these  latter  words  is  to  entitle  the  acceptor  to 
presentment  for  payment  at  the  placed  named,  since  only  in  the  case  of  a  bill  accepted 


1)  Bank  of  Van  Diemen's  Land  v.'' Bank  of  Victoria  (1871)  L.  R.  3  P.  C.  at  p.  543. 

2)  See  post  "Acceptance". 

3)  Polhill  V.  Walter  (1832)  3  B.  &  Ad.  114;  Eastwood  v.  Bain  (1858)  28  L.  J.  Ex.  74. 
*)  Gray  v.  Milner  (1819)  8  Taunt.  739. 

^)  This  section,  as  well  as  sec.  7  of  the  same  Act,  is  now  repealed  by  the  Act  of  1882. 

*)  In  accordance  with  the  somewhat  remarkable  provisions  of  an  act  of  1821  (1  &  2  Geo.  IV, 
e.  78),  now  repealed  by  the  Act  of  1882.  It  required  the  acceptance  to  be  in  writing,  but  said 
nothing  about  the  signature.  The  word  "accepted"  is  generally  in  practice  added  to  the  signature, 
but  without  the  latter  it  has  no  effect  at  the  present  day  as  an  acceptance. 

')  Clarke  v.  Cock  (1803)  4  East,  57. 

8)  Per  Esher,  M.  R.,  Decroix  v.  Meyer  (1890)  25  Q.  B.  D.  at  p.  348. 
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generally  is  presentment  to  the  acceptor,  by  sec.  52  (1),  excused.  But,  if  it  is  further 
required  that  presentment  at  such  place  shall  be  at  maturity  only,  and  not  sub- 
sequent thereto,  a  special  stipulation  to  that  effect  must  be  added  i).  A  qualified 
acceptance  of  this  kmd  is  not  radeed  included  in  sec.  19,  but  would  appear  to  be 
impliedly  allowed  by  sec.  52  (2).  A  qualified  acceptance  may  not  go  so  far  as  to  alter 
the  tenor  of  the  bill  as  drawn^).  The  objection  to  a  quaUfied  acceptance  is  that  the 
holder  may  always,  by  sec.  44  (1),  refuse  such  acceptance  and  treat  the  biU  as  dis- 
honoured. On  the  other  hand,  if  he  does  admit  such  acceptance,  he  must,  by 
sec.  44  (2),  notify  all  prior  parties,  who  have  not  already  expressly  or  imphedly 
assented  thereto,  on  pain  of  losing  his  rights  against  them. 

Acceptance  for  honour.  As  abeady  mentioned,  the  only  person,  beside  the 
drawee,  who  may,  accept  a  bill  is  an  intervener  for  honour.  Such  intervener  for 
honour  may  either,  by  sec.  15,  be  a  party  aheady  named  in  the  biU,  and  called  the 
referee,  in  case  of  need,  or,  by  sec.  65  (1),  a  party  coming  forward  after  the  bill  has 
been  protested  for  dishonour  by  non-acceptance,  and  called  the  acceptor  swprd 
protest.  The  drawee  may  himself  accept  for  honour,  though  he  may  refuse  to  accept 
generally,  but  no  party  already  liable  on  the  bill  can  so  accept.  It  is  ia  the  option 
of  the  holder,  by  sec.  65  (1),  whether  to  take  any  acceptance  for  honour.  Protest, 
or  at  least  noting  to  be  subsequently  completed  as  a  protest,  is  a  necessary  pre- 
hminary  in  either  case. 

4.  Presentment  for  Payment. 

Always  necessary  unless  excused.  Unlike  presentment  for  acceptance,  which 
is  only  required  in  certain  cases^),  presentment  for  payment,  by  sec.  45,  is  required 
in  all  cases  in  order  to  charge  prior  parties,  unless  specially  excused.  Though,  in 
order  to  charge  the  acceptor,  presentment  for  payment  is  only  required,  by  the 
terms  of  sec.  52  (1),  where  the  acceptance  is  qualified,  yet  a  bill  should  obviously 
be  presented  for  payment  to  the  acceptor,  and,  it  action  be  taken  against  an 
acceptor  without  a  previous  demand  of  payment,  the  question  of  costs  will  be  taken 
into  consideration*).  It  would  seem,  however,  from  the  terms  of  sec.  52  (2),  that, 
if  the  acceptor  desires  to  insist  on  presentment  for  payment,  he  must  insert  a 
special  stipulation  to  that  effect  in  his  acceptance,  as  by  making  the  bill  payable 
at  a  particular  place  only,  and  not  merely  qualify  his  acceptance  in  the  other 
ways  specified  in  sec.  19^). 

Time  for  presentment.  When  a  bill  is  not  payable  on  demand  it  must,  by 
sec.  45  (1),  be  presented  on  the  day  it  falls  due,  and  the  date  of  maturity  is  to  be 
calculated  by  aid  of  the  somewhat  complicated  provisions  of  sec.  14.  That  section 
retains  the  principle  of  three  days  of  grace,  unless  otherwise  provided  by  the  bill 
itself^).  The  party  hable  has  the  whole  of  the  last  day  of  grace  on  which  to  make 
payment;  a  writ  therefore  issued  before  the  expiry  of  that  day  is  bad,  since  no  cause 
of  action  has  then  arisen'),  even  it  payment  has  been  definitely  refused  on  that 
day 8).  The  principle  of  days  of  grace  does  not  apply  to  instruments  payable  on  de- 
mand (not  therefore  to  cheques),  but  it  apphes  to  promissory  notes,  and  to  bills 
drawn  payable  at  a  period  not  exceeding  three  days  after  date  or  sight,  such  instru- 
ments being  regarded  only  for  stamp  purposes  as  instruments  payable  on  demand  ^). 
Further  a  distinction  is  drawn,  by  sec.  14,  between  bills  fallmg  due  on  a  common 
law  hohday,  viz  Sunday,  Christmas  Day  or  Good  Friday,  or  on  a  pubhc  fast  or 
thanksgiving  day^"),  when  the  bill  is  payable  on  the  preceding  business  day,  and 


1)  In  Smith  v.  Vertue  (1860)  30  L.  J.  C.  P.  at  p.  60,  Keating,  J.,  was  clearly  of  opinion 
that  a  "local"  acceptance  by  itself  was  not  sufficient  to  ensure  presentment  on  the  day  of 
maturity  only. 

2)  See  per  Esher,  M.  B.,  Decroix  v.  Meyer  (1890)  25   Q.  B.  D.  at  p.  347. 

3)  See  ante  p.  260. 

*)  Cf.  Macintosh  v.  Haydon  (1826)  Ey.  &  M.  362. 

6)  See  also  ante,  note  1,  as  to  presentment  at  maturity  only. 

•)  The  customary  mode  of  otherwise  providing  is  by  writing  on  the  instrument  the  word 
"fixed". 

7)  WelU  V.  Giles  (1836)  2  Gale,  209. 

*)  Kennedy  v.  Thomas  [1894]  2  Q.  B.  759,  but  notice  of  dishonour  may  then  be  given,  iMd. 
^)  See  post  p.  288. 

1")  Trading  on  »  Sunday  or  a  Good  Friday  waa  forbidden,  wholly  or  partially,  at  least 
as  early  as  1448  by  27  Henry  VI.  c.  5. 
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bills  falling  due  on  on  a  statutory  holiday,  as  provided  for  by  the  Bank  Hohdays 
Act  1871  (34  Vict.  17)  when  the  bill  is  payable  on  the  succeeding  business  day^). 

Further  provisions  fixing  the  date  of  maturity  are  to  be  found  in  sec.  14  (2) 
and  (3).  Where  a  bill  is  payable  on  demand  it  must,  by  sec.  45  (2),  be  presented 
within  a  "reasonable  time"^). 

General  rules  relating  to  presentment.  The  rules  relating  to  presentment  for 
payment  are  set  out  in  sec.  45.  Presentment  can  only  be  made  on  a  "busiaess  day", 
that  is  to  say,  any  day  other,  than  those  specifically  dealt  with  in  sec.  14  already 
mentioned.  Sec.  92  contains  a  practically  identical  definition  of  "non-business 
days".  Presentment  must  be  made  at  a  "reasonable  hour",  that  is  to  say  during 
the  usual  hours  of  business,  and,  if  at  a  bank,  within  banking  hours.  Banking 
hours  are  generally  shorter  than  business  hours  proper 3).  As  regards  the  "proper 
place"  for  presentment,  the  place  of  business  is  to  be  preferred  to  the  place  of 
residence,  as  impUed  by  sec.  45  (4)  (c),  where  no  special  place  of  payment  is  specified, 
and  no  address  given  on  the  bill.  Where  presentment  is  made  at  the  place  of  resi- 
dence it  may,  it  shoxild  seem,  be  made  up  to  the  hours  of  rest  in  the  evening*).  If 
made  at  the  proper  time  and  place  it  is  immaterial  that  there  is  no  person  within 
to  return  an  answer  5).  In  all  cases  where  the  address  of  the  acceptor  is  given  in  the 
biU,  but  no  place  of  payment  is  specified,  the  biU  must,  by  sec.  45  (4)  (b),  be  presen- 
ted at  such  address,  whether  it  be  the  place  of  business  or  not. 

When  presentment  excused.  Presentment  for  payment  is  dispensed  with,  or 
delay  in  effecting  it  excused,  as  provided  for  by  sec.  46.  As  in  the  case  of  present- 
ment for  acceptance  (in  cases  where  such  presentment  is  necessary),  presentment 
for  payment  is  not  excused  because  the  holder  has  reason  to  beUeve  that  the  bill, 
on  presentment,  wiU  be  dishonoured.  If  the  drawer  or  an  indorser  (where,  in  the 
latter  case,  the  bill  was  drawn  for  the  indorser's  accomodation)  has  reason  to  be- 
lieve that  the  bill  would  be  paid  if  presented,  he  is  entitled,  by  sec.  46  (2)  (c)  and 
(d),  to  insist  on  presentment  for  payment^). 

Presentment  for  payment  supra  protest.  If  a  biU,  already  dishonoured  by  non- 
acceptance,  has  been  accepted  supra  protest,  it  must  again  be  presented  for  pay- 
ment to  the  drawee  who  has  already  decUned  to  accept  it,  and  must,  on  non-payment, 
by  sec.  67  (1),  be  protested  for  non-payment,  before  it  is  presented  to  the  acceptor 
supra  protest.  Thus  two  protests  are  required.  Equally  so  before  there  can  be  a 
presentment  for  payment  to  a  referee  in  case  of  need  there  must  have  been  present- 
ment for  payment  to  the  original  drawee,  even  though  he  has  already  dishonoured 
the  bill  by  non-acceptance,  and  the  referee  in  case  of  need  has  already  accepted, 
and  a  second  protest  must  be  effected  thereon.  In  other  words  opportunity  must 
always  be  given  to  the  drawee  to  pay  the  bill  he  has  previously  dechned  to  accept, 
and  no  intervener  for  honour  can  be  Hable  till  maturity,  though,  as  already  stated 
{ante  p.  260),  the  drawer  and  indorsers  become  immediately  Uable  on  dishonour  by 
non-acceptance . 

5.  Payment  and  discharge. 

To  whom  payment  to  be  made.  In  order  to  constitute  a  vaUd  discharge  as  re- 
gards the  party  paying,  payment  must,  by  sec.  59  (1),  be  "in  due  course",  that  is 
to  say  it  must  be  made  at  or  after  maturity,  in  good  faith  and  without  notice  that 
the  title  to  the  bill  is  defective.  Care  must  therefore  be  taken  that  payment  is  made 
only  to  the  true  owner  of  the  bill,  otherwise  the  person  paying  may  be  Uable  to  pay 
over  again.  Payment  of  instruments  made  or  become  payable  to  bearer,  which  have 
been  lost  or  stolen,  may  be  made  to  the  bond  fide  holder,  or  even  to  the  actual  finder 

1)  The  latter  part  of  sec.  14  (2)  b  seems  to  refer  to  the  case  of  Christmas  day  falling  on  a 
Friday,  and  the  Saturday  being  in  consequence  a  Bank  Holiday.  In  this  case,  though  the  Sunday 
ie  a  common  law  holiday,  a  bill  falling  due  thereon  is  payable  on  the  Monday. 

2)  For  the  case  of  a  note  payable  on  demand,  see  post  p.  274. 

3)  The  usual  banking  hours  in  London,  of  which  the  Courts  take  judicial  notice,  are  nine 
to  four,  except  on  Saturday,  when  they  are  nine  to  one:  Hart,  Banking,  1st.  ed.  p.  306. 

*)  Barclay  v.  Bailey  (1810)  2  Camp.  527;  Triggs  v.  Newnham  (1825)  10  Moo.  C.P.  249; 
in  both  these  cases  the  presentment  was  about  8  p.m. 

6)   Wilkina  v.  Jadis  (1831)  2  B.  &  Ad.   188. 

*)  The  mere  fact  that  the  drawer  or  an  indorser  has  reasonable  expectation  that  the  bill 
will  be  met,  does  not,  however,  entitle  him  to  notice  of  dishonour,  for  there  is  no  reference  to 
the  question  of  reasonable  expectation  in  sec.  50  (2).  Otherwise  notice  of  dishonour  is  more 
freely  excused  than  is  presentment  for  payment. 
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or  thief,  provided  such  payment  be  not  made  with  knowledge  or  suspicion  of  the  in- 
firmity of  the  holder's  title.  The  fact  that  an  instrument  payable  to  bearer  is  lost 
or  stolen  does  not  prevent  a  subsequent  party  acquiring  it  under  such  circumstances 
as  to  constitute  himself  a  holder  in  due  course;  in  this  case  he  is  the  sole  person 
entitled  to  demand  payment,  and  the  original  owner  cannot  question  a  payment 
made  to  him,  for  there  cannot  be  two  holders  in  due  course  of  the  same  instrument 
at  the  same  time  but  with  adverse  rights  i).  If  on  the  other  hand  the  person  presenting 
the  instrument  for  payment  of  necessity  makes  title  through  a  forgery,  however 
bond  fide  he  may  himseM  be,  payment  to  such  person  will  not  discharge  the  acceptor, 
unless  the  latter  be  protected  by  statute 2),  for,  by  sec.  24,  no  title  whatsoever  can 
be  made  through  a  forgery. 

By  whom  payment  must  be  made.  Prima  facie  payment  must  be  made  by 
or  on  behalf  of  the  acceptor  of  a  bill,  or  the  maker  of  a  note.  By  sec.  59  (2)  payment 
by  the  drawer  or  an  indorser  is  no  discharge,  and  a  bill  so  paid  may,  in  some  cases, 
as  provided  for  by  sec.  59  (2)  (b),  be  reissued  by  the  party  paying.  In  the  case  of 
accommodation  bills,  that  is  to  say  not  merely  a  bill  accepted  drawn  or  indorsed 
without  value  received  by  the  acceptor,  drawer  or  indorser,  but  one  so  accepted 
etc.  in  order  to  accommodate  some  other  party,  i.  e.  that  he  may  raise  money  thereon, 
or  otherwise  make  use  of  the  bill,  the  biU,  by  sec.  59  (3),  is  discharged  by  pay- 
ment in  due  course  by  the  party  ultimately  Uable,  for  a  bill  paid  when  due  by  the 
party  ultimately  liable  (whatever  his  character  on  the  bill  may  be)  has  done  its 
work,  and  v  no  longer  a  negotiable  instrument^).  Further  there  may  be  implied 
payment,  by  sec.  61,  where  the  acceptor  becomes  holder  in  his  own  right  thereof 
at  or  after  its  maturity*).  A  bill  or  note  once  in  circulation  overdue,  and  coming 
out  of  the  hands  of  the  acceptor  or  maker  is  presumed  to  be  paid.  But  the  mere 
production  of  a  bill  from  the  custody  of  the  acceptor,  even  though  it  bear  a  receipt 
in  the  usual  form,  is  not  prima  facie  evidence  of  his  having  paid  it,  without  proof  of 
its  having  been  once  in  circulation  after  it  had  been  accepted^). 

Procedure  on  presentment  for  payment.  The  holder  must,  on  presenting  the 
bill  for  payment,  by  sec.  52  (4),  exhibit  the  bill  to  the  person  from  whom  he  demands 
payment,  and,  on  the  biU  being  paid,  must  deUver  over  the  biU  to  the  person  paying. 
Payment  otherwise  than  in  money  is  of  no  avail,  imless,  if  disputed,  it  be  proved 
that  the  person  to  whom  such  payment  was  made,  elected  to  treat  a  payment  in 
that  form  as  equivalent  to  a  payment  in  money®).  On  the  bill  being  paid  the  person 
to  whom  payment  is  made  must  give  a  stamped  receipt,  otherwise  he  becomes 
liable  to  a  penalty  of  £10').  The  receipt  is  generally  written  on  the  back  of  the  bill. 
The  stamp  duty  is  one  penny  for  all  sums  of  £2  or  upwards;  receipts  for  smaller 
sums  do  not  require  to  be  stamped.  Formerly  a  receipt  written  upon  a  bill  or  note, 
itself  duly  stamped,  was  exempt  from  stamp  duty,  but  this  exemption  has  been 
repealed  8). 

Payment  for  honour  supri  protest.  As  regards  payment  for  honoui'  supra  protest 
it  is  to  be  noted  that  sec.  68  (1)  contains  no  such  proviso  as  that  contained  in  sec.  65 
(1),  whereby  it  is  provided  that  only  a  person,  not  already  liable  on  the  bill  as  a 
party  thereto,  can  accept  the  bill  supra  protest.  Any  person,  even  the  acceptor 
who  has  just  dishonoured  the  bill  by  non-payment,  may  intervene  and  pay  the  bill 

1)  The  conviction  of  the  thief  does  not  divest  the  title  of  the  holder  in  due  course :  Chichester 
V.  Hill  (1882)  52  L.  J.  Q.  B.   160;  see  also  post  "Lost  Instrument",  p.  293. 

2)  Bankers  and  bankers  only  (the  definition  of  a  "banker"  in  sec.  2  is  remarkably  wide) 
who  pay  on  instruments  bearing  forged  indorsements,  are  protected  by  sec.  19  of  the  Stamp 
Act  1853  (16&  17  Vict.  c.  59)  and  sees.  60  and  80  of  the  Act  of  1882.    See  post  "Cheques"- 

8)  Lazarus  v.  Cowie  (1842)  3   Q.B.  at  p.  465. 

*)  There  cannot  however  be  payment  by  anticipation;  thus  where  a  bill  was  handed  back 
to  the  acceptor  by  the  drawer  before  maturity  as  paid,  and  the  bill  was  subsequently  negotiated 
by  the  acceptor,  the  drawer  was  held  liable  thereon  to  a  subsequent  holder  for  value  without 
notice  (Morley  v.  Gulverwell  (1840)  7  M.  &  W.   174). 

S)  Pfiel  V.   Vanhatenberg  (1810)  2  Camp.  439. 

*)  Cf.  Callander  v.  Howard  (1850)  19  L.  J.  C.  P.  312,  where  the  greater  of  the  amount  of 
three  bills  was  held  to  have  been  paid  by  an  agreed  set-off. 

7)  Stamp  Act,  1891,  sec.  103  (2). 

8)  Finance  Act,  1895  (58  Vict.  o.  16)  sec.  9  (1).  A  receipt,  by  sec.  102  of  the  Stamp  Act 
1891,  can  be  stamped  within  fourteen  days  of  being  given  on  a  penalty  of  £  5,  and  within  a  month 
on  a  penalty  of  £10.  Receipts  executed  out  of  the  United  Kingdom  must,  by  sec.  15  (3)  (a) 
of  the  Act  of  1891,  be  stamped  within  thirty  days  of  being  received  in  the  United  Kingdom. 
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supri  protest,  but  in  order  that  such  payment  may  not  be  regarded  as  a  mere  volunt- 
ary payment,  that  is  to  say,  that  the  payer  for  honour  may  not  simply  be  in  the  posi- 
tion of  an  indorsee  of  an  overdue  or  dishonoured  bill,  to  which  all  defects  of  title  affec- 
ting it  at  its  maturity  attach  as  against  him^),  payment  for  honoiu:  supra  protest 
must  (in  addition  of  course  to  the  actual  protest  for  non-payment  required  by  sec.  68 
(1)),  by  sec.  68  (3),  be  attested  by  a  "notarial  act  of  honour",  which  may  be  appended 
to  the  protest.  This  "act  of  honour"  consists  of  a  declaration  made  before  a  notary 
by  the  payer  for  honour,  or  his  agent,  of  his  intention  to  pay  the  bill,  and  states  the 
name  of  the  peison  on  whose  behaK  he  pays^).  Payment  for  honour  supri  protest 
is  further  to  be  distinguished  from  acceptance  supra  protest,  since,  if  the  holder 
declines  to  take  such  payment,  he  loses,  by  sec.  68  (7),  his  right  of  recourse  against 
any  party  who  would  have  been  discharged  by  such  payment,  whereas,  by  sec.  65  (1), 
the  holder  is  not  bound,  against  his  will,  to  take  an  acceptance  supra  protest. 

Payment  where  the  payee  is  a  "fictitious  or  non-existing  person".  Payment 
should  be  made  to  the  "holder",  or  his  agent,  and  the  term  "holder"  is  defined  by 
sec.  2  as  "the  payee  or  indorsee  of  a  bill  or  note  who  is  in  possession  of  it,  or  the 
bearer  thereof".  Where  the  payee  is  a  "fictitious  or  non-existing  person",  the  in- 
strument may  be  treated,  by  sec.  7  (3),  as  payable  to  bearer,  and  the  exact  circum- 
stances imder  which  it  may  be  so  regarded  has  been  the  subject  of  considerable 
litigation.  It  was  formerly  held  that,  if  the  drawer  inserted  a  fictitious  payee's 
name,  the  holder  could  not  recover  against  the  acceptor,  luiless  his  money  had 
reached  the  acceptor's  hands^),  but  that  if  the  acceptor,  at  the  time  of  acceptance, 
knew  the  payee  to  be  a  fictitious  person,  he  could  not  take  advantage  of  his  own 
fraud,  but  that  a  bond  fid$  holder  might  recover  against  him  on  the  bill,  and  treat 
the  bill  as  payable  to  bearer*).  It  is  now  at  any  rate  immaterial  whether  the  acceptor, 
or  other  party  hable,  knew  or  not  of  the  fictitious  character  of  the  payee,  or  that 
the  alleged  payee  was  non-existent,  for,  as  has  been  pointed  out,  to  hold  otherwise 
would  be  to  import  words  into  sec.  7  (3)  that  are  not  to  be  found  there s),  and  the 
omission  of  any  reference  to  the  necessity  of  knowledge,  as  required  at  common  law, 
must  be  regarded  as  deliberate  and  intentional  8).  The  result  of  the  cases,  as  regards 
the  term  "fictitious  person",  would  seem  to  make  the  question  dependent  on  the 
intention  of  the  drawer  at  the  time  of  drawing  the  biU.  If  the  drawer  is  proved 
to  have  deUberately  inserted  the  payee's  name  without  any  intention  that  the  person 
whose  name  is  so  inserted  should  have  any  rights  to  the  proceeds,  then  the  name 
of  such  person  may  be  regarded  as  "fictitious",  even  though  it  in  fact  be  the  name 
of  an  existing  person'').  It  is  the  intention  of  the  drawer  when  inserting  the  name, 
and  not  that  of  some  third  person,  not  a  party  to  the  instrument,  which  is  alone 
material^).  If  no  such  intention  can  be  shown,  but,  on  the  contrary,  it  be  proved 
that  it  was  fully  the  intention  of  the  drawer  that  payment  should  be  made  to  the 
payee  named,  then  the  payee  cannot  be  regarded  as  "fictitious" ;  as  where  the  drawers 
of  cheques  were  induced  by  the  fraudulent  representations  of  a  clerk  in  their  employ 
to  draw  cheques  in  favour  of  existing  customers  of  theirs,  to  whom  as  a  fact  at  that 
time  no  sums  were  due,  and  the  clerk  subsequently  forged  the  indorsements  and 
negotiated  the  cheques  with  the  defendant.  Under  such  circumstances  the  payees 
were  held  not  to  be  "fictitious"  persons  within  sec.  7  (3),  and  the  cheques  could 
not  therefore  be  regarded  as  payable  to  bearer,  so  that  the  defendant,  who  had 
obtained  payment  of  the  amount  of  the  cheques  from  the  bank  on  which  they  were 
drawn,  was  held  Uable  to  repay  the  amount  thereof,  since  no  title  could  be  made 
through  the  forged  indorsements  s).  Where,  on  the  other  hand,  the  instniments 
are  made  payable  to  an  absolutely  non-existing  person,  then  the  intention  of  the 
drawer  is  immaterial,  and  cannot  be  regarded  as  preventing  the  apphcation  of  the 

1)  Ex  parte  Wyld  (1860)  30  L.  J.  Bky.  at  p.   1.3. 

2)  Sec.   68  (4),  and  form  given,  Brooke's  Notary,  6th.  ed.  p.   180. 

3)  Bennett  v.  Farnell  (1807)  1  Camp.  129. 
*)  Gibson  v.  Minet  (1791)  1  H.  iil.  569. 

*)  See  per  Lord  Hersohell,  Bank  of  England  v.  Vagliano  [1891]  A.  C.  at  p.   146. 

«)  Per  Lord  Selbome,  ibid,  at  p.  130. 

')  See  the  summing  up  of  his  observations  by  Lord  Hersohell  in  the  Bank  of  England  v. 
Vagliano,  supra,  at  p.  153. 

*)  See  per  Lord  Lorebum,  North  and  South  Wales  Bank  v.  Macbeth  [1908]  A.  C.  at  p.  139. 

»)  Vinden  v.  Hughes  [1905]  1  K.  B.  795,  approved  in  North  and  South  Wales  Bank  v.  Macbeth 
[1908]  1  K.  B.  13,  upheld  [1908]  A.  C.  137. 
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Act^).  In  this  latter  case  the  negUgence  of  the  drawer  in  not  verifying  the  identity 
of  the  payee  is  clearly  the  proximate  cause  of  the  fraud;  whereas,  ia  the  former 
case,  i.  e.  where  the  payee  is  an  actually  existing  person,  negligence  cannot  necessarily 
be  imputed  to  the  drawer,  and  the  provision  of  sec.  7  (3)  cannot  be  invoked  to  enable- 
the  fraud  of  a  third  person  to  give  the  instrument  an  utterly  different  character 
from  that  intended  by  the  drawer,  and  to  the  latter 's  detriment. 

When  money  paid  may  be  demanded  back.  If  the  acceptor  discovers  after  pay- 
ment that  the  iostrument  is  a  forgery,  he  may,  in  general,  by  giving  notice  on  the 
same  day,  or  within  a  reasonable  time  thereafter,  recover  back  the  money  so  paid, 
provided  the  person  to  whom  payment  has  been  made  has  not  thereby  lost  his 
right,  as  by  giving  notice  of  dishonour,  to  recover  against  prior  parties  2).  It  has, 
however,  been  held  that  if  the  party  to  whom  payment  is  made,  is  allowed  to  retain 
the  amount  throughout  the  day  when  it  is  paid,  a  demand  for  repayment  cannot 
be  made  on  the  following  day,  since  the  holder  is  entitled  to  know  on  the  actual  day 
when  the  bill  is  due  whether  it  is  a  dishonoured  bill  or  not*).  There  must  be  no  negli- 
gence in  the  party  paying*).  Payment  made  under  a  mistake  of  law,  as  distinguished 
from  a  mistake  of  fact,  cannot  be  recovered  back^). 

Discharge  otherwise  than  by  payment.  A  claim  on  a  bill,  note  or  cheque  may,, 
as  in  the  case  of  any  other  simple  contract,  be  discharged  without  satisfaction  be- 
fore maturity,  but  the  person  hable  on  the  instrument  should  require  it  to  be  handed 
over  to  him,  otherwise  he  may,  by  sec.  62  (2),  be  subsequently  hable  to  a  holder 
in  due  course.  After  the  instrument  is  due  the  Uability  of  a  party  thereto  can  only 
be  discharged  by  formal  release,  that  is  to  say  by  deed  under  seal,  or  by  satisfaction. 
Satisfaction  (as  distinguished  from  actual  payment  in  money)  must  be -beneficial 
to  the  party  receiving  it.  It  does  not  mean  merely  getting  payment  from  the  debt- 
or of  part  of  the  money  due  to  the  party  receiving  it,  but  must  be  some  independent 
benefit,  actual  or  contingent,  of  a  kind  which  might  in  law  be  a  good  and  valuable 
consideration  for  any  other  sort  of  agreement  not  under  seal  8).  Part  payment 
is  of  course  no  discharge,  as  in  the  case  of  any  other  simple  contract').  The  taking 
of  a  co-extensive  security  of  a  higher  nature,  such  as  a  deed,  merges  the  remedy 
on  the  inferior  iostrument,  but  it  must  be  strictly  co-extensive^),  and  must  not  recog- 
nise the  bill  or  note  as  still  existing  9).   When  judgment  is  recovered,  the  original 

1)  Cluttonv.  Aiieriborough  [1897]  A.  0. 90,  where  the  plaintiffs  were  induced,  by  the  fraudulent 
representations  of  a  clerk  in  their  employ,  to  draw  cheques  in  favour  of  a  non-existing  person, 
the  fraud  being  apparently  rendered  possible  by  the  fact  that  the  drawers  had  no  personal 
knowledge  of  the  persons  who  were  employed  to  do  such  work  as  that  in  payment  whereof 
the  cheques  were  ostensibly  drawn;  see  the  fraudulent  operations  set  out  at  length  [1895 J 
1   Q.  B.  306. 

2)  Imperial  Bank  of  Canada  v.   Bank  of  Hamilton  [1903]  A.  0.  49. 

3)  Cocks  V.  Masterman  (1829)  9  B.  &  C.  902;  London  and  River  Plate  Bank  v.  Bank  of 
Liverpool  [1896]  1  Q.  B.  7.  It  is  said  that  this  rule  is  confined  to  instruments  where  there  is 
a  right  over  against  third  parties,  a  right  which  may  be  lost  if  notice  of  dishonour  be  not  given 
in  due  time,  of.  Imperial  Bank  of  Canada  v.  Bank  of  Hamilton,  supra,  at  p.  58,  in  which  case 
it  was  held  that  money  paid  on  a  fraudulently  altered  instrument  could  be  recovered  on  the 
day  following  payment,  there  being  no  remedies  over  against  third  parties.  As  a  matter  of  fact 
a  claim  on  the  day  following  payment  would  not  endanger  the  rights  of  the  party  paid  as  regards 
notice  of  dishonour,  where  the  party  to  whom  notice  must  be  sent  does  not  live  in  the  same 
place  as  the  sender;  see  sec.  49  (12)  b. 

*)  Gf .  Imperial  Bank  of  Canada  v.  Bank  of  Ham.ilton,  supra,  where  it  was  held  not  to  be 
negligence  on  the  part  of  a  bank  pajring  a  cheque  drawn  on  it,  and  already  "marked"  or 
"certified"  by  it  as  good  for  a  certain  sum  (see  post  p.  277),  the  amount  of  such  cheque  having 
been  subsequently  fraudulently  altered  to  a  larger  sum,  to  have  so  paid  without  previously 
taking  the  (so  it  was  held  in  the  case  of  a  marked  cheque)  unusual  covirse  of  examining  the 
drawer's  account,  there  being  nothing  on  the  face  of  the  cheque  to  awaken  suspicion.  Mekns 
of  laiowledge  and  actual  knowledge  are  not  the  same  thing. 

5)  Kitchin  v.  Hawkins  (1866)  L.  R.  2  C.  P.  22. 

8)  Cf.  per  Lord  Selbome  (1884)  9  App.  Gas.  at  p.  614.  A  formal  renunciation  in  writing,  even 
after  maturity,  does  not,  however,  appear,  by  sec.  62,  to  require  to  be  for  a  good  consideration. 

')  A  negotiable  instrument  for  a  smaller  sum  may,  however,  operate,  if  so  given  and  taken, 
as  a  discharge  of  a  debt  for  a  larger  amount,  for  the  instrument,  being  negotiable,  may  be  more 
advantageous  than  the  original  debt,  the  latter  not  being  negotiable  {Sibree  v.  Tripp  (1846y 
15  M.  &  W.  23). 

8)  Thus  a  deed  executed  by  one  of  two  makers  of  a  joint  and  several  note  will  not  discharge 
the  other:  AnseU  v.  Baker  (1850)  15   Q.  B.  20. 

9)  Twopenny  v.   Young  (1824)  3  B.  &  C.  208. 
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debt  is  merged  therein  as  regards  the  party  against  whom  it  is  recovered,  but  it  is 
no  extinguishment  as  regards  other  parties^). 

Discharge  by  renuneiation.  The  holder  may,  by  sec.  62,  before  or  after  maturity 
renounce  his  rights  on  the  bill  against  any  party  hable  thereon,  either  by  delivery 
up  of  the  bUl,  or  by  renunciation  in  writing.  Formerly  a  parol  renunciation  was 
allowed,  but  the  Act  does  not  now  permit  a  renunciation  in  such  form.  Where 
it  is  desired  to  renounce  a  right  on  a  biU  before  its  maturity  against  a  particular 
party  thereto,  reserving  rights  against  other  parties,  the  bill  obviously  cannot  be 
delivered  up  and  a  written  renunciation  is  now  required.  The  renunciation  in  writing 
must  be  iu  itself  a  record  of  the  renunciation,  not  merely  a  memorandum  or  note 
of  the  renunciation,  or  of  an  intention  or  desire  to  renounce^).  Yet  as  long  as  the 
bill  is  not  deUvered  up  to  the  person  whose  habihty  is  renounced,  no  formal  written 
renunciation  wUl  protect  him  against  the  claim  of  a  subsequent  holder  in  due  course, 
but  to  come  within  the  definition  of  such  holder,  the  latter  party  must  have  no 
notice  of  the  renunciation,  or  (as  iu  other  cases)  must  make  title  through  a  sub- 
sequent holder  in  due  course  ^j. 

Discharge  by  cancellation.  An  intentional  cancellation  by  the  holder  or  his 
agent  will,  by  sec.  63  (1)  and  (2),  discharge  the  bill,  or  the  intentional  cancellation 
on  the  bill  of  the  signature  of  any  party  liable  thereon,  will  discharge  that  party 
and  his  successors.  The  cancellation,  in  order  to  be  operative,  must  not  only  be 
intentional  but  apparent.  A  cancellation  made  unintentionally,  without  authority 
etc.  is,  by  sec.  63  (3),  inoperative,  but,  where  the  cancellation  is  apparent,  the  burden 
of  proof  that  the  cancellation  was  unintentional  etc.,  Kes  on  the  party  who  so  alleges, 
that  is  to  say,  on  the  person  wishing  to  enforce  the  instrument  in  its  unaltered  state. 
It  has  been  held  that  a  cancellation  by  the  acceptor  before  issue  of  a  bill  by  tearing 
it  up,  the  pieces  being  picked  up  in  lus  presence  and  subsequently  joined  together, 
is  no  answer  to  a  claim  by  a  holder  in  due  course  if  the  cancellation  is  not  apparent, 
and,  in  this  particular  case,  the  cancellation  was  effected  in  such  a  way  that  the 
subsequent  appearance  of  the  bill  was  as  consistent  with  its  having  been  divided 
for  the  pm^ose  of  safe  transmission  by  the  post,  as  with  its  having  been  torn  for  the 
piurpose  of  destroying  if*).  This  decision  has  been  subsequently  described  as  sound 
in  principle  if  wrong  on  the  facts  ^) ;  possibly  this  refers  to  the  unusual  practice  there 
suggested,  viz  that  of  sending  a  biU  (as  distinguished  from  a  bank-note,  which  is 
often  so  sent)  in  halves  by  post.  The  proper  and  safe  mode  of  cancelling  is  to  draw 
the  pen  through  the  name  in  such  a  way  as  yet  to  leave  it  legible^). 

6.  Protest. 
What  instruments  must  be  protested.  Every  foreign  bill  must  (unless  protest 
be  excused  by  sec.  51  (9))  by  sec.  51  (2),  be  protested  if  it  has  been  dishonoured  by 
non-acceptance  or  non-payment,  in  order  to  maintain  rights  of  recourse  against 
the  drawer  and  indorsers,  but  not,  as  provided  for  by  sec.  52  (3),  as  against  the  accep- 
tor. A  foreign  note  never,  on  the  other  hand,  by  sec.  89  (4),  requires  to  be  protested 
as  far  as  the  retention  of  rights  under  English  law  against  prior  parties  is  concerned''). 
Cheques,  which  by  sec.  73  are  defined  as  hSis  of  exchange  drawn  on  a  banker  pay- 
able on  demand,  may,  if  they  do  not  purport  to  be  drawn  within  the  British  Islands, 
be  regarded  as  foreign  biUs  for  the  purposes  of  protest,  for  instance,  where  they 
state  a  foreign  place  of  drawing.  In  practice,  however,  the  cheque  forms  usually 
issued  by  English  bankers  have  the  place  of  drawing  printed  thereon,  and  such 
place  is  identical  with  that  where  the  bank  is  situated,  so  that,  if  forms  of  this 
character  are  employed,  the  cheque  does  not  purport  to  be  drawn  out  of  the  British 

1)  Wegg-Proaser  v.  Evans  [1895]  1   Q.  B.  108;  Drake  v.  MitcheU  (1803)  3  East,  251. 

2)  In  re  Oeorge  (1890)  44  Ch.  D.  627.  Probably  the  renuneiation  should  be  signed,  but 
the  Court  in  this  case  (see  at  p.  632)  definitely  declined  to  decide  this  point. 

3)  Dod  V.  Edwards  (1827)  2  C.  &  P.  602. 

*)  Ingham  v.  Primrose  (1859)  7  C.  B.  N.  S.  82. 

6)  Per  Collins,  L.  J.,  Nash  v.  De  Freville  [1900]  2  Q.  B.  at  p.  89.  Vaughan  Williams,  L.  J., 
on  the  other  hand,  in  Smith  v.  Prosser  [1907]  2  K.  B.  at  p.  746,  considers  Ingham  v.  Primrose 
as  no  longer  law,  but  gives  no  reason. 

8)  This  course  appears  to  have  the  result  of  not  finally  extinguishing  the  liability  of  the 
party  whose  name  is  so  cancelled,  for,  the  name  being  stiU  legible,  the  addition  subsequently 
of  the  words  "cancelled  by  mistake"  will  revive  his  liability;  see  Wilkinson  v.  Johnson  (1824) 
3  B.  &  G.  at  p.  438. 

'')  See  post  p.  273. 
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Islands,  wherever  it  may  in  fact  be  drawn.  Moreover,  by  sec.  4  (2)  the  holder  has 
the  option  of  treating  any  bill  as  an  inland  bill  if  it  does  not  appear  on  its  face  to  be 
otherwise,  and,  by  sec.  51  (2),  protest  is  unnecessary. 

Definition  of  a  foreign  bill.  Sec.  4  defines  an  inUnd  bill,  and  leaves  the  defini- 
tion of  a  foreign  bill  to  be  deduced  from  that  definition.  Thus  a  foreign  bill  may  be 
defined  as: 

1.  A  bill  drawn  and  payable  out  of  the  British  Islands. 

2.  A  biU  drawn  out  of  the  British  Islands  upon  some  person  resident  therein. 

3.  A  bill  drawn  within  the  British  Islands  upon  some  person  resident  abroad^ ). 
The  term  "British  Islands"  is  more  extensive  than  the  term  "United  Kingdom" 

used  in  the  Stamp  Act,  1891,  since  it  includes  the  Channel  Islands  and  the  Isle  of 
Man.  Hence,  bills  drawn  in  or  upon  the  Channel  Islands  or  the  Isle  of  Man  are 
inland  bills,  so  far  as  the  Act  of  1882  is  concerned,  but  foreign  bills  as  regards 
the  Stamp  Act  18912). 

Protest  of  inland  bills.  Protest  of  inland  bills  is,  by  sec.  51  (1),  optional  and 
but  rarely  resorted  to,  but  it  is  beheved  to  be  a  common  practice  for  London  bankers 
to  cause  aU  inland  bills,  if  dishonoured  by  non-payment,  to  be  "noted"  after  six 
o'clock  of  the  evening  of  the  day  of  maturity^).  Intervention  for  honour  must,  as 
already  stated,  be  founded  on  a  protest,  whether  for  non-acceptance  or  for  non- 
payment*), and  this  is  so  whether  the  bill  be  an  inland  or  a  foreign  one.  Further  a  third 
protest  is  required,  by  sec.  67  (4),  if  the  bill  is  eventually  dishonoured  by  the  acceptor 
for  honour.  Protest  is  also  necessary  by  Scotch  law  in  order  to  retain  the  right  of 
"summary  diligence"^),  and  sec.  98  of  the  Act  of  1882  specially  excepts  this  case. 
Apart  from  these  cases  it  is  unnecessary  to  protest  any  inland  bill,  or  one  purporting 
to  be  such. 

Formalities  of  protest.  The  provisions  relating  to  protest,  and  the  excuses 
therefor  are  set  out  in  sec.  51.  The  protest  in  practice  bears  the  official  seal  of  the 
notary,  though  this  is  not  required  by  the  Act^).  The  protest  must  be  stamped; 
where  the  duty  on  the  instrument  does  not  exceed  one  shilling  the  stamp  is  equivalent 
to  that  on  the  instrument,  otherwise  it  is  one  shilling'^).  The  "noting"  is  an  incipient 
protest,  but  is  unknown  to  the  law  as  distinguished  from  the  protest^ ),  and  cannot 
therefore  take  the  place  of  protest.  Noting  is  a  minute  made  on  the  bill  by  the  officer 
or  his  clerk  at  the  time  of  refusal  of  acceptance  or  payment.  It  consists  of  his  ini- 
tials, the  month,  the  day,  the  year,  the  noting  charges,  and  a  reference  to  the  notary's 
register.  A  ticket  or  label  is  also  attached  to  the  bill  on  which  is  written  the  answer 
given  to  the  notary's  clerk  when  he  made  the  presentment  8).  Noting  must  be  on  the 
day  of  dishonour,  as  provided  for  by  sec.  51  (4).  Formerly,  it  seems,  this  point  was 
doubtful,  though  it  was  usual  to  note  on  the  day  of  dishonour  i").  The  noting  may, 
by  sec.  51  (4),  and  sec.  93,  be  converted  at  any  subsequent  time  into  a  formal  protest. 
Sec.  94  provides  for  the  case  of  the  services  of  a  notary  not  being  obtainable  in  the 
place  where  the  instrument  is  dishonoured. 

Protest  for  better  security.  Sec.  51  (5)  entitles  the  holder,  when  the  acceptor 
has  become  bankrupt  or  insolvent,  or  has  suspended  payment  before  the  maturity 
of  the  bill,  to  have  the  biU  protested  for  better  security  against  the  drawer  and 
indorsers.  This  process  is  sharply  to  be  distinguished  from  the  right  conferred  on 
the  holder  by  many  continental  laws  under  similar  circumstances,  viz  that  of 
demanding  security  from  the  drawer  and  indorsers  after  protest  duly  effected. 

1)  A  bill  drawn  in  Liverpool  on  B,  a  resident  in  London,  and  accepted  payable  by  the  latter 
in  Paris,  is  yet  an  inland  bUl:  Chalmers,  Bills,  7th.  ed.  p.   16. 

2)  See  post  "Stamp". 

')  Wharton's  Law  Lexicon,  11th.  ed.  p.  600,  sub  tit.  "Noting";  see  also  post,  as  to  "noting". 

*)  See  ante  pp.  262,  263. 

*)  A  smnmary  process  for  the  recovery  of  the  amount  of  the  instrument  was  introduced 
into  Scotland  as  long  ago  as  1681;  see  Thomson,  Bills,  3rd.  ed.  p.  400.  It  was  first  applied  to 
foreign  bills  only,  hence  perhaps  the  origin  of  the  necessity  for  protest. 

6)  See  Brooke's  Notary,  6th.  ed.  p.  83. 

')  Sched.  I,  Stamp  Act  1891 ;  by  sec.  90  of  that  Act  the  duty  may  be  denoted  by  an  adhesive 
stamp,  which  is  to  be  cancelled  by  the  notary. 

8)  See  per  BuUer,  J.,  LeftUy  v.  MilU  (1791)  4  T.  R.  at  p.  175. 

«)  Brooke's  Notary,  6th.  ed.  p.  82. 

1")  The  party  paying  has  the  whole  of  the  business  hours,  at  any  rate,  of  the  day  of  maturity 
on  which  to  pay.  As  already  mentioned  London  bankers  are  accustomed  to  note  bills  after 
6  p.m.  on  the  day  of  dishonour. 
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English  law  confers  no  such  right,  and  the  only  advantage  obtained  from  effecting 
this  protest  is  that  it  enables  an  acceptance  for  honour  to  be  taken.  Since,  however, 
a  protest  duly  effected  in  one  country  is  recognised  by  the  courts  of  another^), 
a  protest  so  effected  in  England  would  probably  be  sufficient  if  it  be  desired  to 
obtain  such  security  in  a  foreign  country. 

Protest  no  excuse  for  notice  of  dishonour.  Protest  is  not  a  substitute  for  notice 
of  dishonour.  It  has  been  held  that,  where  the  drawer  is  resident  abroad,  notice 
of  dishonour  need  only  state  that  the  bill  has  been  protested,  and  that  it  is  unnecess- 
ary to  send  a  copy  of  the  protest  2),  but  it  has  been  more  recently  held  that,  apparently 
aUke  whether  the  party  to  whom  notice  is  to  be  sent  be  resident  in  England  or 
abroad,  the  notice  of  dishonour  need  contain  no  reference  to  the  bill  having  been  pro- 
tested^).  In  any  case  it  is  advisable  to  include  such  a  statement,  though  it  may  not 
be  legally  necessary. 

7.  Notice  of  Dishonour. 

■  When  required.  The  right  of  the  party  from  whom  payment  is  demanded, 
to  notice  within  a  reasonable  time  (as  defined  by  law)  of  the  dishonour  of  the  instru- 
ment, whether  by  non-acceptance  or  non-payment,  by  the  party  primarily  Hable, 
before  he  can  be  himself  called  on  to  pay  the  amount,  is  one  that  is  very  jealously 
guarded  by  Enghsh  law.  Want  of  due  notice  is  a  complete  defence  (apart  of  course 
from  questions  of  excuse  or  waiver),  and  evidence  to  show  that  the  party  to  whom 
notice  was  not  duly  sent,  was  not  in  fact  prejudiced  thereby,  cannot  be  admitted*). 
Moreover  if  a  party  is  discharged  from  liability  on  a  bill  or  note  by  want  of  notice, 
he  is  equally  discharged  from  payment  of  the  consideration  which  he  received  for  the 
instrument^).  The  Act  deals  at  length  with  the  requisites  of  notice  in  sec.  49,  but 
certain  points  in  reference  to  the  question  require  attention. 

Form  of  notice.  The  actual  form  of  notice  is  now  of  comparatively  minor  im- 
portance 8);  the  provisions  of  sec.  49  (5)  to  (7)  are  in  fact  wide  enough  to  include 
any  form  of  notice,  even  a  verbal  one,  which  definitely  informs  the  person  receiving 
it  of  the  dishonour  of  the  biU.  Care  must  indeed  be  taken  that,  as  provided  by  sec.  49 
(7),  the  notice  so  describes  the  bUl  that  it  cannot  be  confused  with  some  other  biU, 
but  it  lies  on  the  defendant  to  prove  that  there  is  more  than  one  bill  to  which  the 
notice  could  apply^).  There  cannot,  however,  be  anything  approaching  impUed 
notification;  the  permission  of  verbal  notice  does  not  in  the  least  imply  that,  for 
a  man  who  can  be  clearly  shown  to  have  known  beforehand  that  the  bill  would 
be  dishonoured,  is  nevertheless  entitled  to  notice^).  Sec.  49  (6),  which  permits 
the  return  of  a  dishonoured  biU  to  the  drawer  or  indorser  to  be  regarded  as  equi- 
valent to  notice,  is  said  to  approve  a  common  practice  of  collecting  bankers  which 
was  formerly  of  doubtful  vaUdity^).  The  practice  of  bankers  would  appear  to  be 
to  return  a  dishonoured  bill  or  cheque  direct  to  the  customeri"),  and,  in  the  case 

1)  See  per  Lord  Eldon,  Hutcheon  v.  Mannington  (1802)  6  Ves.  at  p.  823. 

2)  Goodman  v.  Harvey  (1836)  4  A.  &  E.  870. 

8)  Ex  parte  Lowenthal  (1874)  L.  R.  9  C!h.  591;  in  this  case  the  drawer  to  whom  notice  was 
sent  was  temporarily  in  England,  though  apparently  resident  abroad.  The  case  does  not  profess 
to  overrule  Ooodman  v.  Harvey,  supra. 

*)  See  per  Abbott,  C.  J.,  Hill  v.  Heap  (1823)  D.  &  R.  N.  P.  C.  at  p.  59.  Formerly  the  rule 
seems  to  have  been  otherwise;  see  cases  cited  in  argmnent.  Hill  v.  Heap. 

*)  Peacock  v.  Purssell  (1863)  32  L.  J.  C.  P.  266;  in  this  case  the  plaintiffs  were  creditors 
of  the  defendant  for  goods  supplied,  and  they  took  from  him  by  indorsement  the  acceptance 
of  a  third  person,  but  gave  him  no  notice  of  the  dishonour,  conceiving  it  to  be  unnecessary  to 
do  so,  as  they  held  the  bill  as  a  collateral  security  only.  Held  that  they  could  recover  neither^^the 
amount  of  the  bill  nor  the  price  of  the  goods  supplied. 

6)  No  written  notice  has  been  held  bad  for  want  of  form  since  the  year  1841:  Chalmers, 
Bills,  7th.  ed.  p.  713,  referring  to  Furze  v.  Sharwood  (1841)  2  Q.  B.  388. 

1)  Shelton  v.  Braithwaite  (1841)  7  M.  &  W.  436. 

»)  Oaunt-v.  Thompson  (1849)  7  C.B.  700;  Burgh-v.  Legge  (1839)  5  M.  &W.  418;  in  the  latter 
case  the  statement  of  the  defendant,  before  the  maturity  of  the  bills,  that  he  knew  that  they 
would  not  be  met,  that  it  was  no  use  sending  him  notice,  and  that  he  would  pay  later  on,  was 
held  not  equivalent  to  notice,  but  to  dispensation  with  notice.  See  also  In  re  Fenwick  Stobart 
dk  Co.  [1902]  1  Ch.  507,  to  the  effect  that  notice  to  a  man  in  one  official  capacity,  is  not  notice 
to  the  same  person  in  another  official  capacity,  for  his  mere  knowledge  is  not  sufficient. 

»)  Chalmers,  Bills,  7th.  ed.  p.  174. 
1")  By  sec.  49  (13)  an  agent,  such  as  a  banker,  may  either  give  notice  himself,  or  give  notice 
to  his  principal,  i.  e.  his  customer,  and  the  latter  practice  appears  generally  to  bo  followed. 
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of  a  cheque,  made  or  become  payable  to  bearer,  it  has  been  doubted  whether  the 
customer  can  come  ■within  this  section  as  an  "indorser",  unless  the  customer  has 
indorsed  the  cheque  to  the  banker  for  collection i). 

Mode  of  transmitting  notice.  Sec.  49  (15)  recognizes  the  post  office  as  the  proper 
medium  for  transmitting  notice.  Indeed  it  the  parties  Uve  in  different  places  it 
would  appear  to  be  the  only  authorized  means,  and  the  employment  of  a  special 
messenger  in  such  a  case,  if  he  in  fact  arrives  later  than  a  letter  would  have  done,  if 
duly  posted,  might  be  open  to  question.  Besides  posting  in  the  ordinary  letter 
boxes,  a  letter  may  in  the  country  (within  certain  limitations),  but  not  in  tovms, 
be  handed  to  a  postman  on  his  rounds  under  the  regulations  of  the  Post  Office^). 
The  postmark  is  'prima  facie,  but  not  conclusive,  evidence  of  the  time  of  posting  3). 
As  provided  by  sec.  49  (15)  the  sender  is  not  hable  for  any  miscarriage  in  the  post, 
but  the  letter  containing  the  notice  must  be  properly .  directed,  otherwise 
further  evidence,  besides  the  posting,  is  necessary  to  show  that  in  fact  the  letter 
came  into  the  hands  of  the  person  for  whom  it  was  intended*).  But  if  the  person 
to  whom  notice  is  sent,  is  the  drawer,  and  he  has  given  his  address  on  the  biU 
in  a  general  way,  such  as  "London",  "Manchester"  etc.,  without  adding  his  full 
address,  the  notice  to  him  may  be  addressed  equally  generally^).  A  notice  can  of 
course  be  sent  as  well  by  telegram  as  by  letter^). 

Place  to  which  notice  to  be  sent.  Whenever  the  person,  to  whom  notice  is  to 
be  sent,  has  a  place  of  business,  notice  should  be  sent  there,  rather  than  to  his  re- 
sidence, and,  if  notice  is  sent  to  the  place  of  business,  it  need  not  also  be  sent 
to  the  residence').  Since  some  person  should  always  be  in  attendance  at  a  place 
of  businesg  during  business  hours,  it  will  be  sufficient  notice,  where  the  notice  is  not 
sent  by  post,  if  the  person  giving  notice  attends  at  the  place  of  business  during  busi- 
ness hours,  though  no  one  is  within,  and  though  he  leaves  no  written  notice  on  the 
premises  s).  If  the  address  of  the  place  of  business,  or  of  the  residence,  is  not  stated  on 
the  bill,  or  cannot  with  reasonable  diUgence  be  found,  notice  is,  by  sec.  50  (2)  (a), 
dispensed  with. 

At  what  time  notice  must  be  given.  The  provisions  of  sec.  49  (12)  are  especially 
noteworthy,  since  they  contata  the  only  definition  of  the  term  "reasonable  time"  to 
be  found  in  the  Act.  Notice  must,  as  provided  by  this  subsection,  be  given  within 
^'reasonable  time",  and,  in  the  absence  of  special  circumstances,  it  is  not  to  be  deemed 
to  be  so  given,  unless,  where  the  parties  hve  in  the  "same  place",  the  notice  is  sent 
off  in  time  to  reach  the  person  for  whom  it  is  intended  not  later  than  the  day  after 
dishonour,  and  where  they  hve  in  different  places,  when  the  notice  is  sent  off  on 
the  day  following  dishonour,  if  there  be  a  post  at  a  convenient  hour  on  that  day, 
or  by  the  next  post  thereafter.  Therefore  in  the  first  case  the  material  time  is  that 
of  the  receipt,  in  the  second  that  of  the  despatch  of  the  notice.   The  rules  thus  laid 


1)  Paget,  Banking,  2nd.  ed.  p.  295. 

2)  The  practice  of  posting  in  a  specially  provided  private  posting  box  was  long  ago  admitted 
{Skilbeckv.  Qarbett  (1845)  14  L.  J.  Q.  B.  338),  but  posting  in  such  boxes  does  not  now  seem  con- 
clusive, since,  in  accordance  with  the  provisions  of  sec.  19  (2)  of  the  Post  Office  (Protection) 
Act,  1884  (47  &  48  Vict.  c.  76),  such  boxes  now  bear  an  inscription  to  the  effect  that  posting 
therein  will  not  be  accepted  in  legal  proceedings  as  evidence  of  receipt  by  the  addressee. 

3)  Fletcher  v.  Braddyll  (1821)  3  Stark.  64;  Stocken  v.  ColUn  (1841)  7  M.  &  W.  515;  in  the 
latter  case  the  date  of  the  post  mark  was  not  accepted. 

*)  Walter  V.  Haynes  (1824)Ry.  &M.  149,  where  the  letter  containing  the  notice  was  addressed 
"Mr.  Haynes  Bristol",  and  such  address  was  held  to  be  too  vague. 

«)  Mann  v.  Moors  (1825)  Ry.  &  M.  249;  Clarke  v.  Sharpe  (1838)  3  M.  &  W.  166;  Burmester 
•v.  Barron  (1852)  17   Q.  B.  828. 

°)  Fielding  v.  Carry  [1898]  1  Q.  B.  268.  This  decision  implies  that  the  telegraphic  notice 
may  be  sent  off  later  than  a  notice  by  post,  provided  it  reaches  the  addressee  as  soon  as 
due  notice  by  letter  would  have  done;  a  view,  however,  which  is  difficult  to  reconcile  with 
the  provisions  of  see.  49  (12)  (b),  whereby  the  material  time  is  that  of  the  despatch,  not 
of  the  receipt,  of  the  notice. 

')  Berridgev.  Fitzgerald  (\i&Q)  L.  R.  4  Q.  B.  639,  where  the  defendant  was  considered 
to  have  held  out  the  place  of  business  of  a  company,  of  which  he  was  a  director,  as  equally  his 
own  place  of  business. 

8)  Crosse  v.  Smith  (1813)  1  M.  &  S.  545.  On  the  other  hand  it  has  been  considered  that 
the  mere  going  to  the  house  and  knocking  at  the  door,  without  leaving  a  written  notice  behind, 
<!annot  be  considered  as  evidence  of  notice,  but  as  dispensation  with  notice :  Allen  v.  Edmundson 
0848)  2  Ex.  719. 
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down  are  a  legislative  enactment  of  former  common  law  rulings  i),  and  have  always 
been  strictly  enforced.  The  expression  "same  place",  though  a  very  pertinent  one 
in  this  connection,  never  seems  to  have  been  judicially  commented  on  as  regards 
this  question  of  notice  of  dishonour.  Probably  aU  places,  in  the  case  of  London, 
which  are  within  the  London  postal  district,  and,  in  other  cases,  which  are  within 
the  postal  district  of  any  other  city,  are  within  the  "same  place"  for  the  purposes 
of  this  provision^).  Apost  at  "a  convenient  hour",  referred  to  in  sec.  49  (12)(b),  prob- 
ably means  a  post  goiag  out  during  business  hoiu:s,  but  there  is  no  modem  authority. 
It  was  long  ago  held  that,  where  a  bill  was  dishonoured  on  a  Saturday,  and  (the 
Sunday  being  of  course  a  non-business  day),  the  only  post  on  the  Monday  went 
out  at  9.30  in  the  morning,  it  was  not  obligatory  to  send  notice  by  such  post,  but 
that  the  9.30  post  on  the  Tuesday  morning  would  suffice^).  Non-business  days 
may  always  in  this  connection  be  ignored,  since  the  case  of  notice  of  dishonour  is 
covered  by  sec.  92,  the  time  hmit  being  less  than  three  days,  but  there  is  nothing 
in  the  Act  to  invahdate  a  notice  sent  or  received  on  a  non-business  day;  it  is  simply 
within  the  option  of  the  person  boimd  to  give  notice  whether  he  ignores  such  day 
or  not.  The  "special  circumstances"  of  sub-sec.  12  apply,  e.  g.  to  cases  of  religious 
festivals  of  various  religions,  for  the  law  merchant  respects  the  reUgions  of  different 
3)ersons,  whereby  they  are  absolutely  forbidden  to  attend  to  secular  affairs  on  cer- 
tain days*).  The  party  Hable  has  the  whole  of  the  day  of  maturity  whereon  to  pay, 
but  notice  is  valid  if  given  at  any  time  on  that  day  after  a  definite  refusal  to  pay  s), 
though  no  right  of  action  accrues  to  the  holder  till  the  following  day,  and  no  writ 
can  therefore  be  issued  on  the  actual  day  of  dishonour  6). 

By  whom  notice  should  be  given.  Sec.  49  (1)  provides  that  notice  must  be  given 
by,  or  on  behalf  of,  the  holder,  or  of  an  indorser  who  is  at  the  time  himself  hable 
on  the  bill.  Thus  an  indorser,  who  has  not  himself  received  due  notice  of  dishonour, 
or  who  could  not  in  any  event  sue,  is  incompetent  to  give  notice.  A  notice  by  a 
stranger  wiU  only  be  effective  if  he  can  be  shown  to  be  the  agent  of  the  person  on 
whose  behalf  it  is  given'').  Notice  by  an  agent  is  provided  for  by  sec.  49  (2).  If  the 
agent  by  mistake  inserts  in  the  notice  the  name  of  the  wrong  principal,  that  wiU 
not  invalidate  the  notice,  but  only  entitle  the  party  hable  to  raise  such  defences 
against  the  real  principal  as  he  would  have  been  entitled  to  raise  against  the  osten- 
sible principal).  Notice  is  not  invaUd  because  the  party  giving  it  had  no  certain 
knowledge  of  the  dishonour,  provided  that  the  notice  definitely  states  that  the 
biU  has  been  dishonoured,  for  there  can  be  no  inquiry  into  the  state  of  mind,  or 
means  of  knowledge,  of  the  party  giving  notice  9).  Notice  once  given  by  the  proper 
person,  or  on  his  behalf,  enures,  by  sec.  49  (3)  and  (4),  for  the  benefit  of  subse- 
quent parties,  as  there  provided. 

To  whom  notice  should  be  given.  Enghsh  law,  unhke  many  continental  laws, 
does  not  tie  the  holder  down  to  give  notice  to  his  immediate  predecessor  only. 
Olearly  therefore  the  party  entitled  to  give  notice  is  well  advised  to  himself  give  notice 
to  all  parties  hable  to  him  on  the  biU,  as  he  thereby  avoids  the  danger  of  the  notice 
not  being  transmitted  within  the  proper  time  (as  ought  to  be  done  in  accordance 


1)  See  Smith  v.  Mullett  (1809)  2  Camp.  208;  Oeill  v.  Jeremy  (1827)  M.  &  M.  61. 

2)  The  phrase  "same  town  or  place",  in  reference  to  an  excise  question,  has  indeed  been 
•construed  as  not  necessarily  including  two  places  joined  together  by  a  continuous  line  of  houses, 
for  instance,  as  in  the  case  m  question,  the  City  of  London  and  Sydenham:  Casey  v.  Rose  (1900) 
82  L.  T.  616,  but,  in  the  case  of  notice  of  dishonour,  it  would  appear  to  be  simply  a  question 
of  the  postal  aiTangements. 

3)  Hawkes  v.  Salter  (1828)  4  Bing.  715;  the  parties  in  this  case  appear  to  have  been  living 
in  different  places  though  not  so  stated. 

*)  Idndov.  Unsworth  (1811)  2  Camp.  602.  Forarecent  example  of  "special  circumstances", 
■other  than  of  a  religious  character,  see  The  "Elmville"  [1904]  P.  319. 

6)  Bwhridge  v.  Manners  (1812)  3  Camp.  193.  It  has  been  held  that  »  premature  notice 
of  dishonour  is  invalid,  as  where  the  party  liable  said  he  might  be  able  to  pay  later  on,  on  the 
day  of  maturity,  but  notice  was  thereupon  given:  Hartley  v.  Case  (1825)  1  C.  &  P.  555.  The 
Court  would  probably  be  loth  now  to   question  a  notice  on  this  very  technical  ground. 

8)  Kennedy  v.   Thomas  [1894]  2  Q.B.  759. 

')  Stewart  v.  Kennett  (1809)  2  Camp.  177.  A  tradesman's  servant  or  foreman  has  no  implied 
authority  to  give  notice:  East  v.  Smith  (1847)  16  L.  J.  Q.  B.  292. 

8)  Harrison  v.  Buscoe  (1846)  15  L.  J.  Ex.  110.  The  alleged  principal  must  of  course  be  a 
-party  entitled  to  give  notice;  in  this  case  it  was  a  prior  indorser. 

»)  Jennings  v.   Roberts  (1855)  24  L.  J.  Q.  B.   102. 
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with  sec.  49  (14)),  or  not  at  all,  from  one  party  to  another;  but,  if  he  follows  this 
course,  he  must  give  notice  to  all  parties  at  the  same  time,  and  cannot  claim  an 
extra  day  for  each  party i).  The  stringent  character  of  the  law  relating  to  notice 
of  dishonour  is  very  conspicuous  in  this  regard,  for  if  there  be  any  delay  in  the 
circulation  of  the  notice  back  through  the  several  parties,  even  though  the  neglect  of 
one  is  compensated  for  by  the  extraordinary  dihgence  of  another  party,  such  delay 
will  discharge  aU  the  antecedent  parties,  and  subsequent  notices  are  invahd,  for  they 
are  given  by  parties  who  are  no  longer  Uable  on  the  bill  2),  and  that  too,  though 
in  fact  the  person  sued  has  received  notice  in  a  shorter  time  from  the  dishonotu: 
than  he  would  have  done  had  each  party  through  whose  hands  the  bill  was  returned, 
forwarded  the  notice  within  the  proper  time'').  Notice  must,  as  provided  for  by 
sec.  48,  be  given  to  the  drawer,  and  in  the  case  of  bills,  notes  and  cheques  alike, 
to  each  indorser*).  The  acceptor  of  a  biU,  by  sec.  52  (3)  (which  also  applies,  by 
sec.  89  (2),  to  the  maker  of  a  note)  is  not  entitled  to  notice,  even  though  the  accept- 
ance be  qualified  by  being  made  payable  at  a  particular  place,  as  at  a  bank.  A 
transferor  by  mere  dehvery  (who  is  not,  by  sec.  58  (2),  hable  on  the  instrument) 
of  an  instrument  made  or  become  payable  to  bearer,  is  not,  as  a  rule,  entitled  to 
notice,  but  where  a  remedy  arises  on  the  consideration,  notice  may  be  necessary 
to  render  such  a  party  liable^).  Sec.  49  (9)  to  (11)  deal  with  the  question  to  whom 
notice  is  to  be  sent  in  special  cases.  As  regards  the  case  of  partners,  notice  to  a 
partner  who  habitually  acts  ia  the  partnership  business,  of  a  matter  relating  to 
the  partnership  affairs,  is,  by  sec.  16  of  the  Partnership  Act  1890  (53  &  54  Vict. 
c.  39),  notice  to  the  firm,  except  in  the  case  of  a  fraud  on  the  firm  committed  by 
or  with  the  consent  of  that  partner. 

E  xcuses  for  want  of  notice.  Delay  in  giving  notice  is  excused,  or  notice  is  altogether 
excused  or  waived,  in  accordance  with  the  provisions  of  sec.  50.  Ignorance  of  the 
party's  address  will  only  be  an  excuse  if  it  be  shown  that  due  dihgence  has  been 
employed,  but  in  vain,  to  discover  it.  The  holder  must  not  allow  himself  to  remain 
in  a  state  of  passive  and  contented  ignorance.  The  question  is  one  of  fact  for  a  jury  8). 
As  regards  dispensation  with  notice,  a  promise  to  pay  is  a  dispensation  with  notice, 
if  made  within  the  time  for  giving  notice,  and,  if  made  after  that  time,  acts  as  a  waiver 
of  notice.  It  is  always  evidence  from  which  a  jury  may  infer  due  notice').  If  the 
promise  to  pay  is  made  under  a  misapprehension  of  the  law  it  will  still  be  good, 
for  everybody  must  be  taken  to  know  the  law  8),  but  it  will  be  otherwise  if  the  mis- 
apprehension is  one  of  fad,  as  where  a  bill  was,  before  maturity,  presented  by  the 
indorsee  for  acceptance  and  dishonoured,  but  no  notice  of  dishonour  was  given  by 
the  indorsee  to  the  indorser,  and  a  subsequent  proposal  by  the  indorser,  after  the 
maturity  of  the  bill,  to  pay  it  by  instalments,  made  without  knowledge  of  the  facts, 
was  held  not  to  amount  to  waiver  of  notice^).  Notice  is  dispensed  with,  as  regards 
the  drawer  and  indorsers,  in  the  cases  detailed  in  sec.  50  (2)  (c)  (d),  but  the  case  pro- 
vided for  by  sec.  50  (2)  (c),  viz  that  notice  is  excused,  as  regards  the  drawer,  "where 
the  drawee  or  acceptor  is,  as  between  himself  and  the  drawer,  under  no  obligation 
to  accept  or  pay  the  bill"  requires  some  further  notice.  The  drawee  or  acceptor 
will  be  under  no  obUgation  to  accept  or  pay  if  the  drawer  had  no  effects  at  any 
time  during  the  currency  of  the  bill  in  the  hands  of  the  drawee  or  acceptor,  and  the 
drawer  will  have  no  remedy  against  the  drawee,  acceptor,  or  any  other  person  if  he 
is  obhged  to  pay  the  bill;  not  being  therefore  prejudiced  by  want  of  notice,  the  drawer 

1)  Rowe  V.   Tipper  (1853)  13  C.'B.  249. 

2)  Of.  Harrison  v.  Ruacoe.  (1846)  15  L.  J.  Ex.  at  p.  111. 

5)  See   Turnur  v.  Letch  (1821)  4  B.  &  Aid.  451. 

*)  Notice  of  dishonour  to  the  drawer  of  a  cheque  is  rarely  necessary,  as  absence  of  effects 
in  the  drawee's  hands  (see  post  p.  275),  the  almost  universal  cause  of  dishonour,  or  counter- 
mand of  payment,  excuses  it. 

*)  Of.  Smith  V.  Mercer  (1867)  L.  R.  3  Ex.  51.  A  mere  guarantor,  who  is  not  a  party  to  the 
bill,  is  not  entitled  to  notice:  Van  Wart  v.  Woolley  (1824)  3  B.  &  C.  439;  Swinyard  v.  Bowes 
(1816)  5  M.  &  S.  62. 

6)  Bateman  v.  Joseph  (1810)  2  Camp.  461. 

')  Cordery  v.  Colville  (1863)  32  L.  J.  C.  P.  at  p.  211  per  Byles,  J.  A  part  payment  may 
also  be  evidence  of  notice  having  been  duly  given,  where  no  objection  is  made  at  the  time  to 
the  want  of  notice:  Horford  v.   Wilson  (1807)  1  Taunt.   12. 

1)  Stevens  v.  Lynch  (1810)  12  East,  38. 

*)  Ooodall  V.  Dolley  (1787)  1  T.R.  712.  The  bill  in  this  case,  being  payable  a  certain  time 
after  date,  did  not  in  fact  require  to  be  presented  for  acceptance. 
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cannot  set  that  up  as  a  defence  i).  But  it  seems  to  have  been  further  held,  at  common 
law,  that,  though  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  yet,  if  he 
had  any  reasonable  expectation  that  the  bill  would  be  honoured,  he  was  entitled  to 
notice  of  dishonour,  as  if  he  had  consigned  goods  to  the  drawee  though  in  fact  they 
never  came  to  hand  2).  The  Act  clearly  now,  however,  substitutes  a  direct  obligation  on 
the  part  of  the  acceptor  to  pay,  in  place  of  a  reasonahle  expectation  that  he  will  pay, 
in  order  to  excuse  notice.  An  acceptor  might  in  fact  be  under  an  obligation  to  pay 
though  he  might  not  have  sufficient  funds  of  the  drawer's  in  hand  to  meet  the  bill.  A 
course  of  deaUng  may  prevail  which  wiU  justify  a  drawer  in  drawing,  although  he 
may  not  have  value  in  the  hands  of  the  acceptor  to  the  amount  of  the  bill').  In  the 
case  of  a  fluctuating  balance  in  the  acceptor's  hands,  there  may  possibly  be  an  obli- 
gation on  the  acceptor's  part  to  pay,  and  therefore  notice  would  be  required*). 

IV.  Promissory  Notes. 

Form.  A  promissory  note  is  defined  by  sec.  83  (1).  The  maker  of  a  note  is, 
by  sec.  89  (2),  to  be  deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first 
indorser  is  to  be  deemed  to  correspond  with  the  drawer  of  an  accepted  bill  payable 
to  the  drawer's  order.  There  is  nothing  to  prevent  the  maker  of  a  note  makmg  it 
payable  to  his  own  order,  but  such  an  instrument  is  not,  by  sec.  83  (2),  a  note,  in  the 
legal  sense,  till  it  is  indorsed  by  the  maker.  No  precise  words  of  contract  are  essen- 
tial in  a  promissory  note  5),  provided  they  amount  in  legal  effect  to  an  unconditional 
promise  to  pay,  and  provided  also  that  there  is  evidence  of  the  intention  of  the  par- 
ties to  make  such  an  instrument  8).  If  there  be  no  words  amounting  to  a  promise, 
the  instrument  is  merely  evidence  of  a  debt,  and  may  be  received  as  such  between 
the  original  parties.    Such  is  the  common  memorandum  I.  0.  U.'^). 

Differences  between  a  bill  and  a  note.  Except  for  the  special  provisions  contained 
in  Part  IV  of  the  Act,  the  provisions  of  the  Act  relating  to  biUs  apply,  save  where 
specially  excepted,  equally  to  notes.  The  exceptions  contained  in  sec.  89  (3)  are, 
as  far  as  they  relate  to  the  question  of  acceptance,  of  a  somewhat  obvious  character. 
The  reason  for  it  being,  as  provided  by  sec.  89  (4),  unnecessary  to  protest  a  foreign 
Tiote  on  dishonour,  has  been  stated  to  be  that  no  action  formerly  lay  upon  a  foreign 
promissory  note  except  by  virtue  of  the  statute  of  Anne,  and  that  that  statute 
said  nothing  about  protesting  a  note®).  Since  no  protest  is  required  in  the  case  of 
a  note,  there  is  in  general  no  payment  supra  protest  of  notes,  whether  inland  or 
foreign,  for  it  has  been  stated  that  the  law  merchant  as  to  payment  suprS,  protest 
does  not  apply  to  promissory  notes  8).  Yet  the  point  may  be  doubtful,  for  it  is  to 
be  observed  that  sec.  89  of  the  Act  does  not  exclude  the  apphcation  of  sec.  68  to  this 
class  of  instrument.  Where  there  are  several  makers  of  a  note,  they  may,  by  sec.  85 
(1),  be  hable  jointly,  or  jointly  and  severally,  whereas,  where  there  are  several  accep- 
tors of  a  biU,  they  can  be  liable  jointly  only.  A  note,  moreover,  always  requires 
an  ad  valorem  stamp,  whether  payable  on  demand  or  at  not  more  than  three  days' 
sight,  or  not^"). 

Note  containing  pledge  of  collateral  security.  Sec.  83  (3)  permits  a  note  to  contain 
a  pledge  of  collateral  security^i).  The  pledge  must  not  of  course  go  so  far  as  to  make 
the  promise  to  pay  conditional  i^),  but  promissory  notes  often  accompany  other 
securities,  such  as  mortgages,  bills  of  sale  etc.,  as  affording  a  more  speedy  remedy 

1)  Bickerdike  v.  Bollman  (1786)  1  T.  R.  405;  see  also  Smith's  Leading  Cases  11th.  ed. 
vol.  2  p.  102. 

2)  Robins  v.  Gibson  (1813)  3  Camp.  333;  Rucker  v.  Hiller  (1812)  16  East,  43. 

3)  Per  Pollock,  C.  B.,  Cumrmng  v.  Shand  (1860)  29  L.  J.  Ex.  at  p.  132. 
*)  Blackhan  v.  Doren  (1810)  2  Camp.  503. 

8)  Brooks  V.  Elkms  (1836)  2  M.  &  W.  74. 

')  It  cannot  be  supposed  that  the  Legislature  intended  to  prevent  parties  from  making 
written  contracts  relating  to  the  payment  of  money,  other  than  bills  and  notes.  Sibree  v.  Tripp 
(1846)  15  M.  &  W.  at  p.  29. 

7)  Fisher-v.  Leslie  (1795)  1  Esp.  426;  Israelv.  Israel  (1808)  1  Camp.  499.  AnI.O.U.  requires 
no  stamp. 

«)  Bonar  v.  Mitchell  (1850)  19  L.  J.  Ex.  at  p.  303. 

*)  Story,  Promissory  Notes,  7th.  ed.  para.  453. 
i»)  See  post  "Stamp". 

11)  For  forms  of  such  instruments  held  to  be  valid  promissory  notes,  see  Wise  v.  Charlton 
(1836)  4  A.  &  E.  786;  Fancourt  v.  Thorne  (1846)  9  Q.B.  312. 

12)  Cf.  Jury  V.  Barker  (1858)  27  L.  J.  Q.  B.  255. 
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in  cases  of  default,  and  they  may  be  valid  and  binding  though  the  instruments  which 
they  accompany  are  not  so^),  and,  though  indorsed  away  in  breach  of  faith,  may  be  re- 
covered on  by  a  person  proved  to  be,  or  making  title  through,  a  holder  in  due  course  2). 

When  a  note  is  regarded  as  overdue.  Sec.  86  (3)  clearly  imphes  that  the  rule 
as  to  overdue  instruments  is  not  to  be  construed  so  strictly  in  regard  to  promissory 
notes  payable  on  demand  as  in  the  case  of  bills  on  demand  or  cheques.  Thus,  com- 
pared with  a  cheque,  a  note  on  demand  is  intended  to  be  a  continuing  security,  while 
a  cheque  is  intended  to  be  presented  speedily*).  The  distinction  arises  from  the 
admittedly  different  objects  for  which  notes,  and  bank  notes  in  particular,  on  the 
one  hand,  and  bills  and  cheques  on  the  other,  are  employed. 

Note  payable  in  a  particular  place.  By  sec.  87  (1),  where  a  note  is  "in  the  body 
of  it"  made  payable  at  a  particular  place,  it  must  be  presented  there  in  order  to 
render  the  maker  liable,  but,  by  sec.  87  (3),  if  the  place  of  payment  is  indicated 
"by  way  of  memorandum  only"  presentment  at  the  place  named  is  only  necessary 
to  charge  the  indorser,  and  presentment  elsewhere  wiU  be  sufficient  to  charge  the 
maker*).  A  place  of  pajmient  written  in  the  margin,  or  at  the  foot  of  a  note,  as 
distinguished  from  the  body  thereof,  is  to  be  treated  as  a  memorandum  only,  and 
not  as  part  of  the  contract  S).  Thus,  too,  the  insertion  of  a  place  of  making,  which 
is  usually  to  be  found  at  the  head  of  a  note  (though,  like  the  place  of  drawing  of 
a  bill,  it  is  not  a  necessary  requisite)  will  be  regarded  as  written  by  way  of  memoran- 
dum only.  A  place  of  payment  written  by  the  maker  across  the  face  of  the  note 
has  been  held  not  to  be  written  in  the  body  of  the  note 8).  As  in  the  case  of  a  bill 
(see  ante  p.  262),  though  presentment  at  the  place  named  in  the  body  of  the  note 
is  necessary  to  charge  the  maker,  yet  such  presentment  need  not  be  at  maturity 
only,  imless  the  maker  has  further,  by  sec.  52  (2),  expressly  so  stipulated^). 

Where  an  instrument  may  be  treated  as  either  a  bill  or  note.  Sec.  5  (2)  allows, 
in  the  cases  there  mentioned,  the  holder  to  treat  the  instrument  as  either  a  biU  or 
note  at  his  option,  and  in  general,  it  would  seem  that,  where  an  instrument  is  made 
in  terms  so  ambiguous  that  it  is  doubtful  whether  it  is  a  biU  or  note,  the  holder 
may  treat  it  as  either  at  his  option*).  Where  an  instrument,  in  the  form  of  a  bill, 
is  not  addressed  to  any  drawee,  a  written  acceptance  by  any  one  may  be  construed 
as  a  promise  to  pay,  and  the  instrument  may  be  vaUd  as  a  promissory  note^). 

Statutory  limitations  on  amount  of  note  payable  on  demand.  Certain  statutory 
Umitations  are  stiU  in  force  as  regards  the  amount  for  which  a  note,  payable  on  de 
mand,  may  be  made.  Thus  sec.  3  of  the  act  7  Geo  IV,  c.  6  prohibits,  under  a  penalty  of 
£20,  the  issue  by  any  person,  in  England,  of  any  note  payable  to  bearer  on  demand 
for  less  than  £5,  and  sec.  10  requires  every  note  payable  to  bearer  on  demand  for 
less  than  £20,  to  be  made  payable  at  the  place  of  issue.  Sec.  1  of  the  act  9  Geo  IV, 
c.  65  prohibits  under  a  penalty  the  negotiation  etc.  in  England  of  any  note  payable 
to  bearer  on  demand  for  a  less  sum  than  £5,  which  has  been  made  or  issued  in  Scot- 
land or  Ireland,  or  elsewhere  out  of  England.  These  provisions  are  of  course  primarily 
aimed  at  the  issue  of  bank  notes,  but  are  in  terms  wide  enough  to  apply  to  instru- 
ments issued  by  persons  other  than  bankers. 

V.  Cheques. 

Form.  Sec.  73  defines  a  cheque  as  a  bill  of  exchange  drawn  on  a  banker  payable 
on  demand.  This  definition  is  noteworthy  since  it  does  not,  like  some  foreign  laws^"), 

1)  Monetary  Advance  Co.  v.  Cater  (1888)  20   Q.  B.  D.  785. 

2)  Glasscock  v.  Balls  (1889)  24   Q.  B.  D.   13. 

3)  Brooks  V.  Mitchell  (1841)  9  M.  &  W.   15. 

*)  Li  the  case  of  a  bill,  by  sec.  19  (2)  c,  the  acceptance  must  state  that  the  bill  is  to  be  paid 
at  the  particular  place  "only  and  not  elsewhere",  in  order  to  render  presentment  at  such  place 
necessary  to  charge  the  acceptor;  see  ante  p.  261. 

6)  Wittiams  v.  Waring  (1829)  10  B.  &  C.  2:  Exon  v.  Russell  (1816)  4  M.  &  S.  506.  In  these 
cases  the  place  of  payment  was  written  at  the  foot  of  the  note.  Cf.  Trecothick  v.  Edmin  (1816) 
1  Stark.  468. 

«)  Stevenson  v.   Brovm  (1902)  18  T.  L.  R.  268. 

')  Gordon  v.  Kerrs  (1898)  35  Scottish  L.  R.  469. 

8)  Edis  V.  Bury  (1827)  6  B.  &  C.  433. 

9)  Peto  V.  Reynolds  (1854)  9  Ex.  410. 

1")  Cf.  Art.  1,  French  Cheque  Law  of  June  14th.  1865,  where  a  cheque  is  defined  as  a  "mandat 
de  paiement".  Art.  339,  Italian  Commercial  Code  of  1882  where  it  is  defined  as  "I'assegno  bancario" 
Art.  1,  German  Cheque  Law  of  March  11th.   1908. 
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draw  an  arbitrary  distinction  between  a  bill  and  a  cheque,  but  applies  to  cheques 
as  a  matter  of  course,  the  rules  relating  to  biUs,  save  where  special  provisions  have 
been  enacted  relating  to  cheques  only.  Thus,  hke  a  bill,  a  cheque  must  be  drawn 
unconditionally  for  a  sum  certain  in  money,  to,  or  to  the  order  of,  a  specified  person, 
or  to  bearer,  though,  as  in  the  case  of  a  bill  {anteip.  260),  the  addition  of  the  words 
"order"  or  "bearer"  are  not  now  necessary  to  make  the  instrument  negotiable. 
The  actual  words  "on  demand"  moreover  need  not  appear,  for  sec.  10  renders  them 
unnecessary.  The  drawer  of  a  cheque  should  not  deviate  from  the  ordinary  form 
in  drawing  it,  for  a  banker  is  entitled  to  refuse  payment  of  a  cheque  in  a  form  the 
legaUty  of  which  may  be  doubtful^).  If  any  form,  other  than  the  ordinary  form,  is  em- 
ployed, the  Uability  of  the  banker  to  pay  can  only,  it  would  seem,  be  the  result  of  spe- 
cial agreement.  The  definition,  in  sec.  2,  of  a  "banker",  on  whom  alone  a  cheque  can 
be  drawn,  is  certainly  somewhat  nebulous,  since  it  defines  a  "banker"  as  a  person 
carrying  on  "the  business  of  banking" 2). 

Relation  between  banker  and  customer.  The  ordinary  relation  of  banker  and 
customer  is  that  of  debtor  and  creditor,  and  a  banker,  having  ia  his  hands  effects 
of  his  customer,  is  bound,  within  a  reasonable  time  after  he  has  received  such  effects, 
to  pay  cheques  drawn  by  his  customer  upon  him  to  the  amount  of  the  effects  depo- 
sited, or  up  to  the  limit  of  any  agreed  overdraft.  The  Courts  have  always  taken 
a  serious  view  of  any  dishonour  by  a  banker  of  his  customer's  cheques,  if  such  dis- 
honour cannot  be  fully  justified,  for  the  customer's  credit  may  be  gravely  impaired 
by  a  refusal  to  honour  his  cheques^),  even  though  no  actual  damage  be  proved*). 
Damages  may  be  given  even  though  the  cheque,  on  a  second  presentment 
on  the  day  after  the  original  dishonour,  has  been  duly  paid  s).  The  banker's  Uabihty 
to  pay  a  cheque  is,  by  sec.  75,  determined  by  countermand  of  payment  by  the  cus- 
tomer himself,  or  by  notice  of  the  customer's  death.  The  drawer  of  a  cheque  may 
countermand,  'or,  as  it  is  more  shortly  termed,  "stop"  payment  of  a  cheque  at  any 
time,  though  he  naturally  thereby  exposes  himself  to  an  action  at  the  suit  of  the 
holder,  but  the  banker,  a  cheque  Hke  a  bill,  by  sec.  53,  not  operating  as  an  assign- 
ment of  funds,  incurs  no  Uabihty  to  the  holder  on  such  coiuitermand  of  payment®). 

Time  within  which  a  cheque  must  be  presented  for  payment.  By  sec.  74  (1), 
where  a  cheque  is  not  presented  for  payment  "within  a  reasonable  time"  of  its  issue, 
and  the  drawer,  the  state  of  whose  account  with  the  banker  at  the  time  entitled 
him  to  have  it  paid,  is  thereby  prejudiced  (as  if  the  banker  fails  in  the  meantime), 
the  drawer  is  discharged  to  the  extent  of  the  damage  he  has  thereby  suffered, 
that  is  to  say,  to  the  extent  to  which  he  is  a  creditor  of  the  banker  to  a  larger  amount 
than  he  would  have  been  had  such  cheque  been  paid').  It  is  obvious  therefore  that  in 
this  connection  the  question  of  the  exact  meaning  of  the  term  "reasonable  time" 
is  a  very  important  one.  Sec.  45  (2)  suppHes  one  definition,  if  it  may  be  so  called, 
since  it  provides  that,  to  determine  the  question,  regard  must  be  had  to  the  nature 
of  the  bul,  the  usage  of  trade  with  regard  to  similar  bills,  and  the  facts  of  the  parti- 
cular case;  this  definition  appHes  to  biUs  and  cheques  ahke.    A  further  definition 


1)  Emanuel  v.  Robarts  (1868)  9  B.  &  S.   121. 

2)  Perhaps  the  definition  may  be  confined  to  persons  having  to  make  annual  returns  to 
the  Commissioners  of  Inland  Revenue  under  sec.  21  of  the  Bank  Charter  Act  1844  (7  &  8  Vict. 
c.  32),  a  provision  which  now  appUes  to  private  bankers  only  (see  Grant,  Banking,  6th.  ed. 
p.  561),  and  to  banking  companies  governed  by  the  Companies  (Consolidation)  Act  1908  (8  Edw. 
VII.  I).  69),  who,  by  sec.  108  of  that  Act,  have  to  publish  annually  a  special  statement;  also  to 
savings  banks  certified  under  the  Acts  relating  thereto,  and  to  post  office  savings  banks.  Adefinition 
to  practically  the  same  effect  is  contained  in  sec.  9  of  the  Bankers  Books  Evidence  Act,  1879 
(42  Vict.  c.   11). 

»)  Cf.  Marzetti  v.   WilUama  (1830)  1  B.  &  Ad.  415. 

*)  BoUn  v.  Steward  (1854)  14  C.  B.  595;  in  this  case  the  jvu-y  gave  £500  damages,  which 
were  subsequently  reduced,  at  the  recommendation  of  the  Court,  to  £  200.  Special  damage  must 
be  alleged,  if  it  is  to  be  recoverable.   Fleming  v.  Bank  of  New  Zealand  [1900]  A.  C.  577. 

6)  Flemdng  v.  Bank  of  New  Zealand,  supra. 

6)  The  practice  of  bankers  does  not  permit  countermand  of  payment  of  a  "marked"  cheque, 
a  possible  liability  being  incurred  in  such  case  by  the  banker.    See  post  p.  277. 

7)  This  section  does  not  include  the  case  of  an  indorser,  who,  like  the  indorser  of  a  bill 
payable  on  demand,  is  by  sec.  45  (2),  discharged  altogether  (whatever  the  position  of  the  bank) 
if  the  cheque  be  not  presented  within  a  reasonable  time.  Unless  actual  damage  is  caused  by 
the  delay  in  presentment  within  the  meaning  of  sec.  74  (1),  the  drawer  of  a  cheque  remains  liable 
thereon  for  the  ordinary  period  of  prescription,  namely,  six  years. 

18* 
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is  contained  in  sec.  74  (2),  whereby  it  is  provided  that  regard  shall  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  and  of  bankers,  and  of  the  facts  of  the 
particular  case;  this  definition,  imlike  the  former,  appUes  to  the  case  of  a  cheque 
only,  and  as  far  only  as  concerns  the  liabihty  of  the  drawer,  or  the  person  on  whose 
account  the  cheque  is  drawn,  but  the  two  definitions  are  practically  identical.    A 
more  definite  explanation  of  the  exact  meaning  of  the  term  is  indeed  to  be  abstracted 
from  judicial  decisions.    Thus  the  question  has  been  held  to  depend  on  whether 
or  not  the  person  who  receives  the  cheque,  lives  in  the  same  place  as  that  in  which 
the  bank  on  which  the  cheque  is  drawn  is  situated.  If  he  does,  then  he  must  present 
it  for  payment  not  later  than  the  day  following  receipt,  whether  he  presents 
it  himself,  or  through  his  bankers,  unless  it  is  already  crossed  when  received  by 
himi).  If  the  holder  resides  elsewhere,  then  he  must  forward  the  cheque  by  the  next 
day's  post  at  the  latest  either  direct  to  the  drawee  bank^),  or  to  his  banker  or  other 
agent  for  collection,  who  must,  in  his  turn,  forward  or  present  it  on  the  day  after 
such  receipt*).   These  defiaite  rulings  must  now,  however,  be  considered  subject 
to  "the  usage  of  bankers",  as  now  expressly  recognised  by  sec.  74  (2),  and  to  the 
statutory  recognition,  by  sees.  76 — 82,  of  the  principle  of  crossing  cheques.    Thus 
a  person  receiving  a  cheque  uncrossed  may  now,  always,  by  sec.  77  (2),  cross  it,  and 
thereby  make  it  payable  only  through  a  banker.   The  effect  naturally  is  to  extend 
the  time  for  collection,  and  the  above  cited  rule,  that  the  extra  time  allowed  for  collec- 
tion through  a  banker  is  only  allowed  when  the  cheque  is  already  crossed  when 
received  by  the  holder*),  seems  impliedly  repealed,  for  the  Legislature  appears  to 
have  admitted  the  right  of  the  holder  to  avail  himself  in  all  cases  of  the  services 
of  a  banker  for  the  collection  of  cheques.  Any  other  practice  would  in  fact  be  mani- 
festly impossible  in  many  cases.  There  is  no  modem  authority  on  the  subject,  except 
one  case  where  the  question  whether  or  not  a  cheque  had  been  presented  within 
the  proper  time  was  left  as  a  question  of  fact  for  the  jury^),  but  the  whole  question 
must  now  be  considered  mainly  to  depend  on  the  reasonable  character  of  the  banking 
practice  adopted  in  any  case  where  the  holder  does  not  collect  his  own  cheques. 
Overdue  cheque.    An  overdue  cheque  is,  by  sec.  36  (3),  like  an  overdue  biU^), 
one  that  appears  "to  have  been  in  circulation  for  an  unreasonable  length  of  time". 
The  meaning  of  this  term  in  this  connection  is  purely  a  question  of  fact,  and  it  is  there- 
fore impossible  to  lay  down  any  exact  rule,  but,  in  one  case,  a  cheque  eight  days 
old  seems  not  to  have  been  regarded  as  overdue'').   The  question  is  entirely  one  for 
the  jury  to  decide.   By  sec.  36  (2),  where  an  overdue  bill  is  negotiated,  it  can  only 
be  negotiated  subject  to  defects  of  title  affecting  it  at  its  maturity,  and  no  person 
thenceforward  can  acquire  or  give  a  better  title  than  the  person  from  whom  he  took  it 
had.  In  other  words  it  has  ceased  to  be  a  negotiable  instrument.    Since  the  Act  of 
1882  it  seems  clear  that  when  a  jury  has  found  that  the  cheque  was  taken  when 
overdue,  it  foUows  as  a  matter  of  course  that  the  holder  can  have  no  better  title 
than  his  transferor.   Thus  the  question  of  the  lapse  of  time  is  now  conclusive  of  the 
matter.    Formerly  the  rule  seems  to  have  been  that  the  lapse  of  time  was  merely 

1)  Alexander  v.  Burchfield  (1842)  3  Scott,  N.  R.  555.  In  this  case  the  holder  in  London 
paid  the  cheque  into  his  bank  for  collection  the  day  after  receipt.  The  London  bankers,  on 
whom  it  was  drawn,  were  not  members  of  the  Clearing  House,  and,  when  the  cheque  was  presented 
to  them  on  the  next  following  day,  they  had  already  stopped  payment;  such  presentment  was 
held  to  be  too  late. 

2)  This  course  is  no  longer  available,  since  the  usage  of  bankers  does  not  authorize  a  present- 
ment by  post  by  the  holder,  unless  the  latter  be  himself  a  banker;  see  Paget,  Banking,  2nd. 
ed.  p.  292. 

8)  Rickford  v.   Ridge  (1810)  2  Camp.  537;  Hare  v.  Henty  (1861)  30  L.  J.  C.  P.  302. 

*)  See  Alexander  v.  Burchfield,  supra. 

^)  Wheeler  v.  Young  (1897)  13  T.  L.  R.  468.  In  this  case  a  country  cheque,  uncrossed,  was 
received  in  London  on  a  Friday;  the  holder  crossed  it  and  forwarded  it  to  his  own  bankers  on 
Saturday,  it  was  not  received  by  the  bank  till  Monday,  was  posted  thence  to  the  head  office 
on  Tuesday,  and  was  not  presented  to  the  bank  on  which  it  was  drawn  till  Wednesday,  on  which 
day  the  latter  bank  stopped  payment.  The  jury  found  there  had  been  unreasonable  delay  in 
presentment. 

8)  Bills  on  demand,  other  than  cheques,  are  but  rarely  used  in  England,  so  that,  in  practice, 
this  subsection  applies  to  cheques  only. 

')  London  &  County  Bank  v.  Oroome  (1881)  8  Q.B.D.  288;  In  Dovm  v.  Hailing  (1825) 
4  B.  &  C.  330,  on  the  other  hand,  the  Court  inclined  to  the  view  that  a  cheque  five  days  old  was 
overdue,  but  declined  to  lay  down  any  definite  rule. 
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a  circumstance  to  be  taken  into  consideration  ia  coming  to  a  conclusion,  and  that 
the  real  question  was  whether  the  cheque,  though  overdue,  was  taken  under  such 
circumstances  as  ought  to  have  excited  suspicion^).  The  latter  point  would  now 
appear  to  be  immaterial,  the  sole  question  being  whether  the  instrument  was 
taken  when  overdue  or  not,  however  bona  fide  the  person  taking  it  may  have 
been. 

Marking  cheques.  Cheques  being  intended  for  immediate  payment  on  being 
presented  are  not  usually  accepted.  The  so-called  practice  of  "marking"  cheques 
for  the  purposes  of  settlement  at  the  Clearing  House,  by  the  bank  on  whom  the 
cheque  is  drawn,  has  been  considered  to  amount  to  an  acceptance  by  that  bank 
in  favour  of  the  collecting  bank^).  Except  as  regards  this  somewhat  excep- 
tional case,  there  appears  to  be  no  reported  instance  in  England  of  the  recovery 
by  action  by  the  holder  of  a  marked  cheque  of  the  amount  thereof  from  the  bank 
so  marking  the  cheque.  It  is  not  in  fact  customary  in  England  for  bankers  to  mark 
cheques  at  the  instance  of  the  payee  or  holder,  as  appears  to  be  frequently  done 
in  America^),  but  only  at  the  instance  of  the  drawer.  English  law  has  in  nowise 
adopted  the  American  system  of  "certifying"  cheques  as  recognised  by  the  Negoti- 
able Instruments  Law,  and  the  only  effect  under  English  law  of  marlmig  a  cheque, 
or  at  any  rate  initialling  it  with  the  name  of  the  banker  on  whom  it  is  drawn,  is, 
it  has  been  stated,  to  give  additional  currency  to  the  cheque  by  showing  on  the  face 
of  it  that  it  is  drawn  in  good  faith  on  funds  sufficient  to  meet  its  payment,  and  by 
adding  to  the  credit  of  the  drawer  that  of  the  bank  on  which  it  is  drawn*).  The  mark- 
ing, to  be  regarded  as  an  acceptance,  must  now  satisfy  sec.  17  of  the  Act  of  1882, 
that  is  to  say  must  consist  of  the  "signatmre"  of  the  drawee  bank^).  The  practice 
of  bankers  in  England  does  not  allow  a  customer,  at  whose  instance  a  cheque  has 
been  marked,  to  subsequently  countermand  its  payment.  Since  the  banker,  by  so 
marking  the  cheque,  renders  himself  liable  to  the  holder,  at  any  rate  if  the  latter 
be  a  banker^),  the  practice  appears  to  be  a  justifiable  one,  for  the  habiUty  is  incurred 
at  the  customer's  own  requesf). 

Drawer's  negligence  in  tilling  up  cheque.  It  was  long  ago  held  in  the 
weU  known  case  of  Young  v.  Grate  ^)  that  there  is  a  duty  on  the  part  of  the  cus- 
tomer of  a  banker  to  draw  cheques  with  reasonable  care  and  precaution  against 
unauthorized  alterations.  It  therefore  follows  that,  if  the  customer  is  negligent 
in  this  respect  and  draws  a  cheque  in  such  a  way  that  the  amount  for  which  he  drew 
the  cheque  can  be  subsequently  altered  by  a  fraudulent  person  to  a  larger  amount 
without  the  alteration  being  apparent,  then  the  loss  falls  on  the  negligent  party, 
the  customer,  and  the  banker  is  entitled  to  debit  his  customer's  account  with  the 
amoimt  of  the  cheque  as  fraudulently  altered  8).  Other  grounds  have  indeed  been 
suggested  as  the  ratio  decidendi  of  the  decision  in  Young  v.  Grote,  but  it  would  be  im- 
possible to  analyse  with  any  brevity  the  various  opinions  expressed  in  reference 
to  this  much  debated  case,  though  the  view  above  expressed  would  seem  to  be  the 
more  generally  adopted,  namely,  that  of  the  duty  owed  by  a  customer  to  his  banker. 
The  case  has  at  any  rate  never  been  definitely  overruled.  The  only  case  in  which 
the  facts  are  practically  identical,   that   of   the  Colonial  Bank  of  Australasia  v. 


1)  London  <fc  County  Bank  v.  Oroome,  sv/pra. 

2)  Robson  V.  Bennett  (1810)  2  Taunt.  388.  The  practice  was  subsequently  noticed  mOoodwin 
V.    RoharU  (1875)  L.  B.   10  Ex.  at  p.  351. 

*)  See  Paget,  Banking,  2nd.  ed.  p.  93. 

*)  Oaden  v.  Newfoundland  Savings  Bank  [1899]  A.  C.  at  p.  285.  These  remarks  do  not 
appear  to  intimate  that  there  is  any  liability  on  the  part  of  the  drawee  bank  to  the  holder. 

B)  The  Act  does  not  define  the  meaning  of  the  term  "signature".  There  is  no  authority 
for  saying  that  mere  initials  will  suffice. 

8)  See  Robaon  v.  Bennett,  supra. 

')  See  Paget,  Banking,  2nd.  ed.  p.  91  to  the  effect  that  the  practice  is  probably  correct. 

8)  (1827)  4  Bing.  253;  see  also  report  in  12  Moo.  C.  P.  484. 

*)  The  negligence  of  the  customer  seems  essential.  Unless  negligence  is  shown,  the  mere 
fact  that  the  amount  of  a  cheque  has  been  fraudulently  altered  after  issue,  does  not  entitle  the 
banker  to  charge  the  customer  with  payment  of  the  larger  amount;  see  Hall  x.  Fuller  (1826) 
5  B.  &  C.  750,  where  there  seems  to  have  been  nothing  unusual  in  the  mode  of  drawing  the  cheque, 
but  the  original  amount  was  subsequently  expunged  (the  manner  in  which  this  was  effected 
is  not  stated)  in  such  a  way  that  detection  was  impossible,  a  larger  amoimt  being  inserted  in 
its  place  and  the  loss  was  held  to  fall  upon  the  banker  paying.  Of  course,  if  the  banker  pays  upon 
an  obviously  altered  cheque,  he  is  clearly  liable  for  such  negligence. 
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Marshall^),  where  the  case  of  Young  v.  Grote  was  not  followed,  is  a  decision  of 
the  Privy  Council,  and  cannot  therefore  be  regarded  as  overruling  an  English  de- 
cision 2) .  There  does  not  seem  to  be  any  real  analogy  betwen  a  bill  and  a  cheque  in  this 
connection.  la  the  case  of  Scholfidd  v.  Londeshorough^),  a  biU  of  exchange  was  drawn 
by  the  drawer  in  such  a  way  that,  after  the  drawee  had  accepted  it,  the  drawer  was 
enabled  to  alter  the  sum  for  which  the  bill  was  accepted  to  one  of  much  larger  amount 
without  the  alteration  being  apparent,  and  it  was  held  that,  under  such  circum- 
stances, the  acceptor  was  hable  to  a  holder  in  due  course  for  the  lesser  sum  only. 
The  distinction  between  the  two  cases  would  seem  to  be  that,  in  the  case  of  a  cheque, 
the  duty  of  the  customer  arises  directly  out  of  the  contractual  relation  existing 
at  the  time  between  him  and  his  banker,  who  is  his  mandatory,  whereas,  in  the 
case  of  a  biU  of  exchange,  there  is  no  such  connection  between  the  drawer  or  acceptor 
and  possible  futm:e  indorsees  of  the  bill*).  It  is  imfortunate  that  no  definite  state- 
ment of  the  law  on  this  important  matter  is  possible,  mainly  by  reason  of  the  above 
cited  decision  of  the  Privy  Council.  Indeed  until  a  case  identical  with  that  in  Young 
V.  Grote  reaches  the  House  of  Lords  (the  Supreme  Court  of  Appeal  for  the  United 
Kingdom),  as  distinguished  from  the  Privy  Coxmcil,  or  the  Legislature  itself  inter- 
venes, the  position  must  remain  a  doubtful  one.  The  better  opinion  would  seem, 
however,  to  be  that  Young  v.  Grote,  is  stiU  a  binding  authority^),  and  a  customer 
of  a  bank  in  drawing  a  cheque  on  his  account  should  therefore  be  careful  so  to  draw 
it  as  to  render  any  alteration  of  the  amount,  which  would  not  be  apparent,  a  prac- 
tical impossibihty,  otherwise  the  banker  may  be  entitled  to  debit  the  customer's 
account  with  the  payment  of  the  larger  amount.  The  amount,  both  in  words  and 
figures,  should  be  written  well  up  at  the  beginning  of  the  Une,  not  in  the  middle, 
as  was  done  in  Young  v.  Grote,  thereby  leaAdng  a  blank  space  in  which  it  was  quite 
a  simple  matter  to  insert,  in  one  case  the  words  "Three  hundred  and"  before  the 
original  word  "fifty"  8),  and,  in  the  other  case,  the  figure  "3"  before  the  original 
figures  "50",  which  were  written  some  way  from  the  symbol  "£". 

Protection  to  bankers  paying  cheques  drawn  to  order.  In  1853  bankers  paying 
cheques  drawn  to  order  were  granted  protection  in  cases  where  the  cheques  bore 
forged  or  unauthorized  indorsements.  The  Stamp  Act  1853  (16  &  17  Vict.  c.  59) 
first  authorized  drafts  so  drawn  to  bear  a  penny  stamp  only,  whereas  up  to  that 
time  they  had  borne  an  ad  valorem  stamp.  The  consequent  inevitable  increase 
of  these  instruments  necessitated  special  protection  for  the  banker,  since  it  would 
be  manifestly  impossible  for  him  to  verify  the  genuineness  of  indorsements,  and  he 
would  be,  without  such  protection,  hable  to  pay  twice  over,  for  no  title  can  be  made 
through  a  forgery,  and  payment  to  a  person  holding  under  a  forged  indorsement 
is  no  discharge  as  against  the  true  owner'').  Sec.  19  of  the  Stamp  Act  1853,  which 
first  granted  this  protection,  is  substantially  reproduced  by  sec.  60  of  the  Act  of  1882. 
The  earher  provision  (though  the  rest  of  the  Act  of  1853  has  long  been  repealed) 
is  stiU,  however,  in  force.  It  appears  to  have  been  pvu^osely  left  unrepealed  in  order 

1)  [1906]  A.  C.  559.  It  was  there  held  that  the  mere  fact  that  a  cheque  is  drawn  with  spaces 
which  can  be  utilised  for  the  purpose  of  fraudulent  alteration,  is  not,  by  itself,  any  violation 
of  the  duty  owed  by  a  customer  to  his  banker. 

2)  A  judgment  of  the  Privy  Coioncil  is  entitled  to  be  treated  as  of  great  weight,  but  is  not 
actually  binding  on  an  English  Court;  see  DuUeuv.  White  db  Sons  [1901]  2  K.B.  at  p.  677.  The 
Judicial  Committee  of  the  Privy  Council  is  the  final  Court  of  Appeal  for  all  the  courts  of  the 
British  Empire,  other  than  those  of  the  United  Kingdom. 

8)  [1896]  A.  C.  514. 

*)  See  per  Lord  Watson,  Soholfield  v.  Londesborough,  supra,  at  p.  537,  who  further  points 
out  that,  if  there  is  any  duty  at  aU  in  the  case  of  the  acceptor  of  a  bill,  it  must  be  towards  the 
public  at  large,  and  that  (see  at  p.  542)  such  a  rule  never  seems  to  have  been  enforced  in  an 
English  court,  or  affirmed  by  an  English  judge. 

'•)  Cf.  Paget,  Banking,  2nd.  ed.  p.  191;  Grant,  Banking,  6th.  ed.  p.  16;  Law  Quarterly 
Review,  vol.  23,  p.  390. 

*)  The  word  "fifty"  began  with  a  small,  not  a  capital  letter,  thus  further  facilitating  the 
insertion  of  the  other  words  before  it.    Obviously  the  word  should  not  have  been  so  written. 

')  A  banker  who  pays  a  cheque  whereon  the  drawer's,  i.  e.  his  customer's,  signature  is 
forged,  cannot  debit  his  customer  with  the  amount,  but  the  liability  would  seem  not  to  depend 
so  much  on  the  duty  of  a  banker  to  know  his  customer's  handwriting,  as  on  the  fact  that  the 
banker  can  only  discharge  himself  by  paying  on  the  genuine  order  of  his  customer;  of.  Grant, 
Banking,  6th.  ed.  p.  23,  and  to  same  effect,  Paget,  Banking,  2nd.  ed.p.  127.  Where  the  customer's 
signature  as  indorser,  not  as  drawer,  is  forged,  the  case  would  seem  to  be  within  sec.  60  of 
the  Act  of  1882;  of.  Paget,  p.  128. 
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that  it  might  apply  to  drafts  or  orders  which  do  not  fall  within  the  definitions  of  bills 
of  exchange  or  cheques  as  defined  by  the  Act  of  1882,  and  in  regard  to  which  in- 
struments the  Act  is  silent^).  It  is  to  be  noted  that,  unlike  the  earlier  provision, 
sec.  60  lays  stress  on  the  fact  that  the  banker,  in  order  to  be  able  to  claim  this  pro- 
tection, must  have  acted  both  in  good  faith  and  ia  the  ordinary  course  of  business. 
Though  negligence  is,  by  sec.  90,  not  iucompatible  with  good  faith,  stiU  the  negli- 
gent act  might  well  be  considered  as  outside  the  ordinary  course  of  business.  This 
section,  as  well  as  the  earlier  provision,  only  protects  the  banker  on  whom  the  cheque 
is  drawn,  and  not  third  parties  2). 

Crossed  cheques.  The  custom  of  crossing  cheques  seems  to  have  originated 
in  the  practice  of  the  Clearing  House,  where  the  clerks  of  the  different  bankers, 
who  did  business  there,  were  accustomed  to  write  across  the  cheques  the  names  of 
their  employers,  so  as  to  enable  the  Clearing  House  clerks  to  make  up  the  accoimts*). 
The  practice  first  received  legislative  sanction  in  1856*).  All  previous  legislation  is 
now  repealed  by  the  Act  of  1882.  A  crossed  cheque  is  defined  by  sec.  76  (1).  Cheques 
payable  either  to  order  or  to  bearer  may  be  crossed.  Other  instruments  than 
cheques  within  the  meaning  of  the  Act  of  1882,  and  therefore  not  necessarily  negoti- 
able instruments,  may  also  be  crossed,  thereby  obtaining  for  the  persons  drawing  them, 
or  (since  any  holder,  by  sec.  77  (2),  may  now  cross  the  instrument)  for  any  sub- 
sequent holders,  the  protection  thereby  afforded.  This  protection,  entaihng  as  it 
does,  if  not  the  actual  possession  of  a  banking  account,  at  least  access  to  one  by  leave 
of  a  third  person,  in  practice  requires  a  person  dealing  with  instruments  crossed, 
either  generally  or  specially,  to  be  a  person  at  any  rate  of  credit,  if  not  of  actual 
substance.  Dividend  warrants  may,  by  sec.  95,  be  so  crossed,  as  already  noted^), 
and,  by  sec.  17  of  the  Revenue  Act  1883  (46  &  47  Vict.  c.  55),  so  may  any  docu- 
ment drawn  by  a  customer  of  a  banker  for  the  pvupose  of  obtaining  payment  of  the 
sum  mentioned  therein  from  such  banker  6).  Postal  and  Post  Office  orders  may  be 
crossed  under  the  postal  regulations. 

Form  of  crossing.  The  words  "and  company",  or  more  briefly  "and  Co.",  are 
in  accordance  with  the  terms  of  sec.  76  not  an  essential  part  of  a  general  crossing; 
the  two  transverse  Unes  drawn  across  the  face  of  a  cheque  are  by  themselves  suffi- 
cient to  constitute  such  a  crossing.  Where,  however,  the  crossing  is  a  special  one, 
the  two  transverse  hues  do  not  appear,  in  accordance  with  the  provisions  of  this 
section,  to  be  absolutely  essential,  the  name  of  the  banker  written  across  the  cheque 
being  of  itself  sufficient  to  constitute  such  a  crossing.  It  is  ,  however,  always  usual 
to  add  these  lines  in  the  case  of  a  special  crossing. 

By  whom  a  cheque  may  be  crossed.  A  cheque  may  be  crossed  by  the  parties 
mentioned  in  sec.  77.  The  most  important  provision  in  this  section  is  that  contained 
in  sub-sec.  2,  whereby  any  holder  is  permitted  to  cross  any  cheque  received  by  him 
uncrossed,  and  thereby  avail  himsefi  of  the  services  of  a  banker  for  collection''). 
The  term  "holder"  does  not  necessarily  mean,  it  has  been  held,  a  holder  for  value. 
The  expression  includes  every  person  who  is  in  lawful  possession  of  the  instrument, 
such  as  an  agent  for  collection  8). 


1)  See  the  judgment  of  Lord  Lindley  in  Capital  and  Counties  Bank  v.  Gordon  [1903]  A.  C. 
at  p.  251,  and  the  instruments  numbered  class  3  in  that  case,  drafts  of  one  branch  of  a  bank 
upon  another  branch. 

2)  Ogden  v.  Benas  (1874)  L.  R.  9  C.  P.  513.  In  this  case  a  banker  collecting  a  cheque  on 
his  own  behalf,  and  not  on  behalf  of  a  customer,  was  held  not  to  be  protected.  Otherwise  he  would 
now  be  protected,  in  the  case  of  a  cheque  crossed  before  receipt,  by  sec.  82;  see  p.  280,  post. 

*)  Bellamy  v.  Marjoribanks  (1852)  7  Ex.  at  p.  402. 

*)  By  19  &  20  Vict.  c.  25.  Later  Acts  were  an  Act  of  1858  (21  &  22  Vict.  c.  79),  which  made 
the  fraudulent  alteration  of  a  crossing  a  felony,  and  discriminated  between  a  general  and  special 
crossing,  and  the  Crossed  Cheques  Act,  1876  (39  &  40  Vict.  c.  81),  which  introduced  the  "not 
negotiable"  crossing. 

6)  See  ante  p.  256  as  to  how  far  dividend  warrants  may  be  negotiable  instruments. 

6)  See  the  instrument  in  Bavins  v.  London  and  South  Western  Bank  (1899)  81  L.  T.  665. 
Sec.  17  of  the  Act  of  1882  specially  provides  that  the  mere  fact  that  the  instrument  is  covered 
by  its  provisions,  does  not  make  the  instrument  negotiable. 

')  There  is  of  course  nothing  to  prevent  a  banker  collecting  uncrossed  cheques  for  a  customer, 
but  a  banker  collecting  an  "open"  or  uncrossed  cheque  is  absolutely  unprotected  by  statute; 
cf.  Paget,  Banking,  2nd.  ed.  p.  252;  sec.  82  not  covering  the  case,  and  a  crossing  by  the  banker 
himself  not  sufficing;  see  p.  280,  post. 

8)  Akrokerri  Mines  Ltd.  v.  Economic  Bank  [1904]  2  K.  B.  at  p.  472. 
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Duties  of  banker  paying  crossed  cheque.  Sec.  79  requires  a  banker  on  wliom 
a  crossed  cheque  is  drawn,  to  pay  due  regard  to  tlie  crossing  in  making  the  payment, 
otherwise  he  renders  himseK  Uable  to  the  "true  owner".  The  original  "true  owner" 
of  a  cheque  may  cease  to  be  such,  for  instance  if  the  cheque,  when  indorsed  in 
blank  or  payable  to  bearer,  is  stolen  or  obtained  by  fraud,  and  gets  into  the  hands 
of  a  holder  in  due  course,  who  then  becomes  the  "true  owner"  with  a  title  superior 
to  the  original  "true  owner"  i).  The  only  way  in  which  this  danger  can  be  avoided 
is  by  marking  the  cheque  "not  negotiable"  (see  post).  No  such  risk  is  incurred 
when  a  cheque  payable  to  order  is  stolen  when  unindorsed,  since  no  title 
can  be  made  through  a  forgery,  for  though  the  paying  banker,  if  he  makes  payment 
strictly  in  accordance  with  the  crossing,  by  sec.  80,  incurs  no  liabiUty,  and  is 
further  protected  (whether  the  cheque  is  crossed  or  not)  by  sec.  60  (see  ante  p.  278), 
yet  the  "true  owner"  would  have  a  remedy  against  the  person  receiving  payment 
under  the  forged  indorsement,  unless  such  person  is  a  banker  collecting  a  crossed 
cheque  for  a  customer,  and  is  therefore  protected  by  sec.  82  (see  post).  Further,  by 
sec.  80  payment  must  be  made  by  the  banker  in  good  faith  and  without  negUgence, 
in  addition  to  the  attention  to  be  paid  to  the  crossing.  Under  this  section  the  banker 
must  not  be  negHgent,  unUke  sec.  60,  which  however  requires  him  to  act  in  the 
ordinary  course  of  business,  but  perhaps,  as  already  suggested,  the  two  terms 
may  be  convertible. 

"Not  negotiable"  cheques.  The  principle  of  the  "not  negotiable"  cheque  was 
introduced  by  sec.  12  of  the  Crossed  Cheques  Act  1876  (39  &  40  Vict.  c.  81).  The 
common  idea  that  the  term  "not  negotiable"  is  equivalent  to  "not  transferable" 
is  of  course  erroneous.  The  effect  of  so  marking  a  cheque  is  set  out  in  sec.  81  of  the 
Act  of  1882,  and  the  result  is  that  a  cheque  so  marked  is  freely  transferable,  but 
the  holder  of  such  an  instrument  is  in  an  exceptional  position  since,  though  he  may 
be  otherwise  a  holder  in  due  course,  he  gets  no  new  and  independent  title.  He  gets 
the  title  of  his  predecessor  only,  whatever  that  may  be  worth.  Anybody,  in  fact, 
who  takes  a  cheque  so  marked,  must  take  the  risk  of  the  person  from  whom  he  ac- 
quires it  having  no  title  thereto 2).  It  is  perhaps  not  too  much  to  say  that  every 
cheque  sent  by  post  should  be  so  marked,  since,  if  stolen  in  transit,  it  wiU  be  im- 
possible for  the  cheque  to  get  into  the  hands  of  a  person  capable  of  suing  thereon, 
for,  however  bona  fide  such  person  may  be,  his  title  will  be  no  better  than  that 
of  the  original  thief ^).  It  is  therefore  somewhat  unfortunate  that,  as  appears  from 
the  terms  of  sec.  76  and  sec.  77  (4),  only  a  crossed  cheque  may  be  so  marked.  Possibly 
this  somewhat  arbitrary  regulation  owes  its  origin  to  the  fact,  above  mentioned, 
that  the  principle  was  first  iatroduced  by  the  Crossed  Cheques  Act,  1876,  which 
otherwise  dealt  only  with  the  question  of  crossing.  Any  holder,  and  not  merely 
the  original  drawer,  may  indeed,  by  sec.  77  (2,  3  and  4),  cross  a  cheque  received  by 
him,  and  mark  it  "not  negotiable"  but  it  should  be  borne  in  mind  that  the  crossing 
is  essential  for  the  "not  negotiable"  marking  to  have  any  effect. 

Protection  to  collecting  banker  of  crossed  cheque.  The  provisions  of  sec.  82 
are  of  considerable  importance,  since  it  is  the  only  section  of  the  Act  of  1882  that 
as  yet  has  required  amendment,  as  noticed  later,  at  the  hands  of  the  Legislature. 
Moreover  the  section  has  been  the  subject  of  judicial  notice  in  other  respects,  per- 
haps more  frequently  than  any  other  section  of  the  Act.  Thus  it  has  been  held 
that  the  protection  the  section  confers  on  bankers,  is  strictly  confined  to  the  case 
of  a  banker  acting  as  collecting  agent  of  a  cheque  already  crossed  when  received 
by  him.  He  cannot,  by  crossing  the  cheque,  on  receipt,  to  himself  (which  sec.  77  (6) 
in  other  respects  entitles  him  to  do)  obtain  the  protection  of  the  section,  since 
otherwise,  so  it  has  been  stated,  the  section  would  be  deprived  of  aU  meaning*). 

1)  Cf.  Smith  V.  Union  Bank  of  London  (1875)  1  Q.  B.  D.  31.  In  this  case,  it  is  true,  the 
paying  banker  paid  in  disregard  of  the  special  crossing,  and  he  was  held  entitled  to  do  so  under 
the  law  as  it  then  was.  The  Crossed  Cheques  Act  1876,  containing  a  proviso  sinular  to  that 
in  sec.  79  (2),  was  in  consequence  passed.  Otherwise  the  decision  in  this  case  as  to  the  identity 
of  the  "true  owner"  is  unaffected. 

2)  See  per  Lord  Halsbury,  Great  Western  Railway  Co.  v.  London  <fc  County  Banking  Go. 
[1901]  A.  C.  at  p.  418. 

')  The  posting,  by  a  debtor  to  a  creditor,  of  a  cheque  is  not  equivalent  to  payment,  unless 
there  be  a  special  request  to  send  the  cheque  by  post:  Pennington  v.  CroaaUy  db  Son  (1897) 
77  L.  T.  43. 

*)  See  per  Lord  Lindley,  London  City  and  Midland  Bank  v.  Gordon  [1903]  A.  C.  at  p.  249,. 
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Collection  must  be  made  on  behalf  of  a  "customer".  The  term  is  not  defined  by  the 
Act,  and  it  has  been  somewhat  vaguely  defined  as  one  involving  something  of  use 
and  habit  ^).  But  it  would  now  appear  to  be  clearly  settled  that,  in  order  to  constitute 
a  person  a  "customer",  he  must  be  shown  to  be  possessed  of  some  sort  of  account, 
either  a  deposit  or  a  current  account,  or  some  similar  relation,  with  the  banker^). 
Thus  a  man,  who  never  at  any  time  had  an  account  with  the  banker,  but  had  been 
accustomed  for  many  years  to  cash  cheques  with  the  banker  as  a  matter  of  con- 
venience, was  held  not  to  be  a  "customer"  within  sec.  823).  Ljjjg  the  paying  banker 
of  a  crossed  cheque  by  sec.  80,  the  collecting  banker,  by  sec.  82,  must  act  in  good 
faith  and  without  negfigence.  Thus  it  is  negUgence  on  the  part  of  the  banker  not  to 
notice  that  the  indorsement  is  not  in  order,  as  where  the  indorsement  of  the  payee 
was  not  in  the  same  name  as  that  given  in  the  body  of  the  instrument*).  So  where 
bankers  collected  for  a  customer,  who  was  to  their  knowledge  agent  of  a  company, 
cheques  made  payable  to  the  company,  and  indorsed  by  the  customer  per  fro,  they 
were  held  negligent  in  failing  to  make  inquiries  as  to  the  customer's  right  to  so  deal 
with  the  cheques^). 

The  Bills  of  Exchange  (Crossed  Cheques)  Act  1906.  The  passing  of  the  Act  of 
1906,  the  only  legislative  amendment  as  yet  of  the  Act  of  1882,  was  the  result  of  the 
decision  in  1903  of  the  joint  cases  of  the  Capital  and  Counties  Bank  v.  Gordon,  and 
the  London  City  and  Midland  Bank  v.  Gordon^).  The  cases  arose  out  of  the  frauds 
of  Jones,  the  clerk  of  the  plaintiff  (Gordon).  Jones  stole  a  large  number  of  cheques 
made  payable  to  his  employer,  forging  the  necessary  indorsement  when  the  instru- 
ment was  payable  to  order,  as  was  generally  the  case,  and  paid  the  cheques  into 
accounts  he  kept  at  both  the  defendant  banks.  The  findings  of  the  jury  negatived 
any  suggestion  of  neghgence  on  the  part  of  the  banks ,  and  Jones  was  undoubtedly 
their  "customer"  within  the  meaning  of  sec.  82.  In  both  cases  each  cheque  as  received 
was  credited  by  the  banker  to  Jones'  account  before  payment  was  obtained  of  the 
bank  on  which  the  cheque  was  drawn,  and  Jones  was  allowed  to  draw  forthwith 
on  his  account  increased  thereby.  In  the  case  of  the  London  City  and  Mid- 
land Bank  his  account  would  in  fact  have  been  frequently  overdrawn  but  for  the 
amounts  so  placed  to  his  credit.  The  House  of  Lords  7)  held  that  the  banks,  when 
sued  by  Gordon  for  damages  for  the  wrongful  conversion  of  the  cheques,  or,  in  the 
alternative,  for  the  proceeds  of  the  cheques  as  money  had  and  received  to  his 
use,  were  not  protected  by  sec.  82,  inasmuch  as  they  did  not  receive  payment 
of  the  cheques  on  behalf  of  their  customer  Jones,  but  as  holders  for  value  on 
their  own  account.  This  decision  deprived  bankers  who  credited  a  customer 
forthwith,  before  its  collection,  with  the  amount  of  a  crossed  cheque  paid  in  by  him, 
of  all  protection  under  sec.  82,  where  an  indorsement  on  the  cheque  was  forged 
or  the  cheque  was  marked  "not  negotiable"  8).  The  alternative,  namely,  that  of  not 
crediting  as  cash  tiU  after  payment  of  the  cheque  has  been  obtained ,  and  in  conse- 
quence not  allowing  the  customer  to  draw  on  the  amount  till  after  such  time,  does  not 
appear  to  have  been  entirely  practicable  from  the  banking  point  of  view.  In  conse- 
quence the  Act  of  1906  (6  Edw.  VII  o.  17)  was  passed,  several  previous  Bills  to  the  same 
effect  having  failed  to  become  law.  How  far  this  Act  apphes  to  other  instruments  than 
"cheques"  within  the  meaning  of  the  Act  of  1882,  such  as  dividend  warrants,  and  in- 
struments coming  within  sec.  17  of  the  Revenue  Act  1883,  which  are  only  to  be  re- 
garded as  cheques  for  the  purposes  of  crossing  (see  ante  p.  256)  may  be  doubtful^). 

as  to  cheques  in  class  1;  see  also  in  the  Court  below  [1902]  1  K. B.  at  p.  272;  Bissell  v.  Fox 
(1884)  51  L.  T.  663. 

1)  Matthews  v.  Brown  (1894)  63  L.  J.  Q.  B.  at  p.  495. 

2)  Oreat  Western  Railway  v.  London  and  Country  Banking  Go.  [1901]  A.  C.  at  p.  420;  La^ave 
V.  Credit  Lyonnais  [1897]  1   Q.  B.  at  p.  154. 

')  Cheat  Western  Railway  v.  London  dk  County  Banking  Co.  [1901]  A.  C.  414. 
*)  Bavins  v.  London  and  South  Western  Bank  (1899)  81  L.  T.  655. 

6)  Bissell  V.  Fox  (1884)  51  L.  T.  663;  Hannan's  Lake  View  Central  v.  Armstrong  (1900) 
5  Com.  Cas.   188. 

8)  [1903]  A.  C.  240. 

7)  Upholding  the  Court  of  Appeal  except  as  to  one  point,  viz  the  instruments  in  class  3  of 
the  case  of  the  London  City  and  Midland  Bank,  drafts  of  one  branch  of  a  bank  upon  another  branch. 

8)  Of  coiu'se  where  the  instrument  is  payable  to  bearer,  and  is  not  marked  "not  negotiable", 
the  banker  gets  a  new  and  independent  title.  In  the  Gordon  case  it  was  admitted  that,  in  the 
case  of  bearer  cheques,  classes  2  and  7,  the  banks  were  entitled  to  succeed. 

»)  See  Paget,  Banking,  2nd.  ed.  p.  279;  contra  Grant,  Banking,  6th.  ed.  p.  51. 
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VI.  General  Provisions. 

I.  Negotiation  and  Transfer. 

All  bills,  notes  and  cheques  prima  facie  negotiable.  All  bills,  notes  and  cheques 
are  prima  facie  negotiable.  This  is  nowhere  directly  stated  in  the  Act  of  1882,  since 
it  was  unnecessary  to  do  so,  but  it  is  implied  from  the  terms  of  sec.  8.  A  cheque 
marked  "not  negotiable"  is  in  an  exceptional  position,  since,  as  already  noted  {ante 
p.  280),  it  is  yet  fully  transferable.  It  is  conceived  that  a  bill  (other  than  a  cheque) 
or  a  note  cannot  be  so  marked,  but  there  is  nothiug  to  prevent  bills,  notes  and  cheques 
alike  being  made  absolutely  not  transferable  at  the  time  of  issue,  as  where  they  are 
drawn  or  made  payable  to  a  named  payee  only^). 

Transfer  by  indorsement  and  delivery.  An  instrument  payable  to  order,  as 
defined  by  sec.  8  (4),  is  negotiated,  as  provided  by  sec.  31  (3),  by  the  indorsement 
of  the  holder  completed  by  delivery.  The  requisites  of  a  valid  indorsement  are  set 
out  in  sec.  32.  It  is  to  be  noted  that,  by  sec.  32  (2),  there  cannot  be  a  partial  indorse- 
ment, sec.  33,  however,  imphedly  allows  the  indorsement  to  be  conditional,  though 
the  condition  may  be  disregarded  by  the  payer.  No  particular  form  of  words  is  essen- 
tial to  an  indorsement,  but  the  distinction  between  an  indorsement  in  blank  and 
a  special  indorsement  is  clearly  specified  in  sec.  34  (1)  and  (2),  and  by  sec.  34  (4) 
an  indorsement  in  blank  may  always  be  converted  into  a  special  indorsement. 
,An  indorsement,  whether  in  blank  or  special,  is  usually  written  on  the  back  of 
the  instrument  2);  if  there  is  no  room  on  the  instrument  it  may  be  written  on  an 
"allonge",  that  is  a  piece  of  paper  annexed  to  the  instrument.  If  an  instrument 
payable  to  order,  one  therefore  requiring  to  be  indorsed,  is  transferred  for  value 
without  indorsement,  the  transferee  is,  by  sec.  31  (4),  entitled  to  demand  the  in- 
dorsement of  his  transferor,  but  if  the  latter  declines  to  indorse,  or  is  not  available, 
and  no  appHcation  is  made  to  the  Court  for  reUef ,  the  transferee  is  not  entitled  to 
indorse  his  transferor's  name 3). 

Transfer  by  delivery  only.  An  instrument  payable  to  bearer,  as  defined  by  sec.  8 
(3),  is  negotiated,  as  provided  by  sec.  31  (2),  by  dehvery  only.  A  person  so  negotia- 
ting the  instrument  is  styled,  by  sec.  58  (1),  a  "transferor  by  delivery",  and  is  not, 
except  for  the  warranties  contained  in  sec.  58  (3),  liable,  by  sec.  58  (2),  on  the  in- 
strument, nor,  it  would  seem,  is  he  liable  to  refund  the  consideration  which  he  re- 
ceived for  it.  The  warranties  contained  in  sec.  58  (3)  do  not  impliedly  involve  a 
warranty  of  the  solvency  of  the  parties  to  the  instrument*),  but  a  warranty  of  ge- 
nuineness has  always  been  impUed  on  the  part  of  the  transferor  6).  The  person  who 
takes  by  delivery  an  instrument  made  or  become  payable  to  bearer,  bona  fide  and 
for  value,  acquires  a  good  title  against  all  the  world.  Gross  negligence  on  the  part 
of  a  holder  for  value  in  acquiring  the  instrument  is  not  equivalent  to  actual  bad 
faith;  it  can,  at  the  most,  be  evidence  tending  to  show  bad  faith^). 

Importance  of  delivery.  By  sec.  21  (1)  delivery  is  always  necessary  to  com- 
plete any  contract  on  a  biU,  note,  or  cheque.  Thus  an  indorsement  does  not  con- 
sist of  the  mere  writing  of  the  indorser's  name,  but  also  of  the  dehvery  necessary 
to  complete  the  legal  effect  of  such  writing  and  of  the  intention  with  which  such 
delivery  was  made'').  There  may  be  constructive  dehvery 8)  to  an  agent  or  servant, 
or,  where  dehvery  is  authorized  by  post,  to  the  post  office^).  Dehvery  must  be 
made  by  or  under  the  authority  of  the  indorser,  and  may,  by  sec.  21  (2)  (b),  be 
shown  to  have  been  conditional,  and  not  for  the  purpose  of  transferring  the  property 
in  the  instrument,  except  as  against  a  holder  in  due  course,  in  whose  favour  a  vaUd 
dehvery  is  presumed.  Dehvery  will,  by  sec.  21  (3),  be  presumed  where  the  instru- 
ment is  no  longer  in  the  hands  of  an  indorser,  until  the  contrary  is  proved. 

1)  See  post,  sub  tit.  "Restrictive  indorsements"- 

2)  It  is  not  essential  to  the  validity  of  an  indorsement  that  it  should  be  written  on  the 
back:  Ex  parte  Yates  (1857)  27  L.  J.  Bky.  9,  but  it  is  obvious  that,  to  prevent  confusion,  it 
shoiild  be  so  written. 

3)  Cf.  Harrop  v.  Fisher  (1861)  30  L.  J.  C.  P.  283. 

*)  Cf.  per  Campbell,  C.  J.,  Gurney  v.  Womersley  (1854)  4  E.  &  B.  at  p.  143. 
8)  Jones  V.  Ryde  (1814)  5  Taunt.  488. 

*)  See  per  Lord  Denman,  Goodman  v.  Harvey  (1836)  4  A.  &  E.  at  p.  876. 
')  Cf.  Gastrique  v.  Buttigieg  (1855)  10  Moo.  P.  C.  94. 

8)  Cf.  Lysaght  v.   Bryant  (1850)  9  C.  B.  46. 

9)  In  re  Deveze  (1873)  L.  R.  9  Ch.  at  p.  32. 
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Restrictive  indorsements.  Sec.  35  (1)  allows  the  instrument  to  be  restrictively 
indorsed,  and  gives  examples  of  such  restrictive  iadorsements,  though  the  list  does 
not  pretend  to  be  exhaustive i).  The  Act  supplies  no  similar  form  of  words  for  the 
restrictive  drawing  of  a  biU  or  cheque,  or  the  making  of  a  note,  though  sec.  8  (1) 
obviously  admits  the  use  of  instruments  so  drawn  or  made,  provided  at  least  that  the 
restriction  does  not  go  so  far  as  to  make  the  drawing  or  making  conditional.  It  would 
at  any  rate  appear  clear  that,  where,  for  instance,  it  is  desired  to  make  the  instru- 
ment payable  to  a  named  payee  only,  the  instrument  must  not  contain  the  words 
"order"  or  "bearer,"  even  though  these  words  are  no  longer  necessary  to  create 
negotiability^). 

Indorsement  by  a  stranger.  The  nearest  approach  to  the  continental  system 
of  the  aval  to  be  found  in  the  English  Act  is  that  contained  in  sec.  56,  whereby 
it  is  provided  that  a  person  signing  a  bill  otherwise  than  as  drawer  or  acceptor,  thereby 
incurs  the  liability  of  an  indorser.  This  somewhat  vague  provision  is,  however, 
obviously  in  no  wise  the  fuU  equivalent  of  the  aval.  It  has  indeed  been  definitely 
stated  that  an  aval  for  the  honour  of  the  acceptor  is  unknown  to  EngHsh  law^). 
The  drawer  manifestly  cannot  sue  the  indorser  on  his  indorsement,  for  that  would 
be  inverting  the  order  of  parties ;  the  only  HabUity  incurred  therefore  by  a  stranger 
indorsing  is  to  a  subsequent  party.  The  existence  of  a  prior  agreement  may,  however, 
in  some  cases  prevent  the  stranger  indorsing  from  denying  his  HabUity  to  the  drawer*). 

The  holder  in  due  course.  Every  person  to  whom  an  instrument  is  negotiated 
within  the  meaning  of  sec.  31  (1),  is,  by  sec.  30  (2),  'prima  facie  to  be  deemed  a 
holder  in  due  course.  Such  a  holder  is  defined  by  sec.  29.  The  only  way  in  which 
this  presumption  in  favour  of  the  holder  can  be  upset,  is,  as  provided  by  sec.  30  (2), 
for  the  person  sued  to  prove,  if  not  actually  admitted  by  the  holder,  that  the  accept- 
ance, issue  or  subsequent  negotiation  of  the  instrument  was  affected  with  fraud, 
duress,  force  and  fear,  or  Ulegahty^).  Mere  failure  or  absence  of  consideration  will 
not  be  an  available  defence  except  as  between  immediate  parties  (see  post  p.  284). 
On  proof  or  admission  of  any  of  the  above  cited  facts,  it  is  then  incumbent  on  the 
holder,  by  sec.  30  (2),  to  himself  prove  that,  subsequent  to  the  alleged  fraud  or  iUe- 
gahty,  value  has  in  good  faith  been  given  for  the  instrument.  Such  value  need 
not  have  been  given  by  the  holder  himself,  nor  need  he  himself  have  been  unaware 
of  any  fraud  or  UlegaHty,  provided,  as  required  by  sec.  29  (3),  he  has  not  actually 
been  a  party  to  such  fraud  or  UlegaUty.  In  other  words  the  actual  holder  need 
not  necessarily  hinself  be  in  the  position  of  a  holder  in  due  course,  provided  he 
can  make  title  through  a  prior  party  who  became  such  a  holder  subsequent  to 
the  alleged  fraud  etc. 

2.  Consideration. 

Always  presumed.  In  the  case  of  simple  contracts  generally  (that  is  to  say 
contracts  not  under  seal)  the  consideration  therefor  wUl  not  be  presumed ;  it  must 
always  be  alleged  and  proved.  To  this  rule  bills,  notes  and  cheques  are  an  exception ; 
the  consideration  will  always  be  presumed,  since  by  sec.  30  (1),  every  party  whose 
signature  appears  on  a  biU  is  prima  facie  deemed  to  have  become  a  party  thereto 
for  value.  If  the  person  liable  on  a  biU,  note  or  cheque  denies  the  consideration, 
the  proof  of  want  or  failure  of  consideration  lies  entirely  on  him. 

When  want  of,  or  failure  of,  consideration  a  defence.  Want  of  consideration, 
or  its  subsequent  failure,  is  only  a  defence  as  between  immediate  parties,  for  example 

1)  Thus  the  following  indorsements  have  also  been  held  to  be  restrictive:  "The  within 
must  be  credited  to  D,  value  in  account":  Archer  v.  Bank  of  England  (1781)  2  Doug.  637.  "Pray 
pay  the  money  to  my  servant  for  my  use":  Edie  v.  East  India  Oo  (1761)  2  Burr  at  p.  1227. 

2)  Cf.  National  Bank  v.  Silke  [1891]  1  Q.  B.  435,  practically  the  only  authority  on  the 
subject.  It  was  there  held  that,  where  a  cheque  was  drawn  payable  to  M  or  order,  and  was  crossed 
"Account  of  M,  National  Bank"  it  did  not  contain  words  prohibiting  transfer  within  the  meaning 
of  sec.  8  (1). 

»)  Per  Lord  Blackburn,  Steele  v.  M'  Kinlay  (1880)  5  App.  Cas.  at  p.  772. 

*)  Cf.  Glenie  v.  Bruce  Smith  [1908]  1  K.B.  263,  where  the  indorser  indorsed  blank  stamped 
bill  forms  in  accordance  with  a  prior  agreement,  the  drawer  adding  his  name  as  drawer  sub- 
sequently, and  the  indorser  was  held  liable  on  his  indorsement  to  the  drawer. 

8)  The  provision  of  sec.  30  (2)  does  not  apply,  it  has  been  held,  to  the  case  where  the  holder 
seeking  to  enforce  the  instrument,  is  the  person  to  whom  it  was  originally  delivered  and  in  whose 
possession  it  remains:  TaUiot  v.  Von  Boris  [1911]  1  K.  B.  854.  "Illegality"  does  not  include 
actual  forgery,  which,  by  sec.  24,  is  an  absolute  bar  to  any  action,  however  bona  fide  the  holder. 
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as  between  the  drawer  and  the  acceptor,  between  the  payee  and  the  drawer,  between 
the  indorsee  and  the  indorser,  between  the  payee  and  the  maker  of  a  note.  As  re- 
gards remote  parties,  for  example  as  between  the  payee  and  the  acceptor,  the  in- 
dorsee and  the  acceptor,  the  indorsee  and  a  remote  indorser,  two  considerations 
come  into  question,  viz.  that  which  the  defendant  received  for  his  liability,  and  that 
which  the  plaintiff  gave  for  his  title,  and  absence  or  failure  of  both  these  considera- 
tions will  alone  be  a  defence.  If  moreover  any  intermediate  holder  between  the  plain- 
tiff and  the  defendant  has  at  any  time  given  value,  the  plaintiff  will,  by  sec.  27  (2) 
(though  he  himself  has  given  no  value)  be  considered  a  holder  for  value  as  against 
the  defendant,  provided  the  latter  became  a  party  to  the  bill  previous  to  the  giving 
of  such  value. 

Illegal  consideration  when  a  defence.  The  consideration  for  a  bill,  note,  or  cheque, 
may,  by  sec.  27  (1),  (a),  be  constituted  by,  firstly,  any  consideration  sufficient  to 
support  a  simple  contract;  thus  bills,  notes  and  cheques  prima  facie  present  no 
exceptional  features  in  this  regard.  Considerations  are  illegal  either  at  common 
law  or  by  statute,  but  only  in  the  case  of  immediate  parties,  or  as  against  a  person 
himself  a  party  to  the  Ulegahty,  is  such  illegality  a  defence.  Mere  notice  of  the  ille- 
gahty  will  not  suffice  if  the  person  having  notice  can  prove  title,  by  sec.  29  (3),  through 
a  prior  holder  in  due  course i).  The  only  example  at  the  present  day  of  an  instru- 
ment void  in  the  hands  of  aU  parties,  however  innocent  of  the  defect  they  niay 
be,  would  seem  to  be  an  instrument  coming  within  the  purview  of  sec.  5  of  the  Betting 
and  Loans  (Infants)  Act,  1892  (55  Vict.  o.  4)2).  Proof  of  the  illegaUty  of  the  con- 
sideration wiU,  unhke  its  mere  absence  or  failure,  shift  the  onus  of  proof  under  sec.  30 
(2)  (see  ante). 

Antecedent  debt  a  consideration.  Secondly,  by  sec.  27  (1)  (b),  an  antecedent 
debt  or  liability  may  be  a  good  consideration  for  a  biU,  note  or  cheque,  whether 
payable  on  demand  or  not.  As  regards  an  instrument  payable  on  demand  this 
seems  at  one  time  to  have  been  doubted,  for  the  alleged  true  consideration,  viz, 
the  suspension  of  remedies  during  the  currency  of  the  instrument,  was  said  to  be 
absent  in  such  a  case^),  but  the  Act  now  definitely  settles  the  doubt,  though  the 
result  seems  to  be  to  constitute  an  exception  to  the  general  law  of  contracts*). 

Accommodation  bill.  A  signature  placed  on  a  bill  without  any  consideration 
having  been  received  for  the  HabiHty  incurred  thereby,  as,  for  example,  where  a 
drawee  writes  his  acceptance  on  a  biU  under  the  idea  that  he  is  at  the  time  indebted 
to  the  drawer,  while  in  fact  there  is  no  such  indebtedness,  is  to  be  distinguished 
from  a  signature  so  written  for  a  definite  purpose,  viz.  to  "accommodate"  a  third 
person,  whether  the  latter  is  himself  a  party  to  the  bill  or  not,  so  that  the  accom- 
modated person  may  raise  money  on  the  biU,  or  otherwise  make  use  of  it.  An 
"accommodation"  biU  is  definitely  recognised  by  sec.  28.  The  distinction  between 
the  two  cases  is  of  importance,  since  a  person  signing  a  biU  merely  without  con- 
sideration, if  subsequently  sued  thereon,  cannot  claim  repayment  of  the  costs  of 
defending  the  action ;  for  instance,  an  acceptor  who  has  accepted  a  bill  by  oversight, 
cannot  recover  such  costs  from  the  drawer^);  whereas,  in  the  case  of  an  "accommo- 
dation" bill  properly  so-called,  such  costs  may  be  recovered  from  the  party  accom- 
modated, since  he  is  (whether  or  not  actually  a  party  to  the  bill)  the  person  bound 
to  provide  for  payment  of  the  amount  of  the  biU6),  provided  that  there  was  a  good 
prima  facie  ground  of  defence').  The  accommodated  party,  being  the  party  bound 
to  provide  for  payment  of  the  bill  at  maturity,  is  not,  as  a  general  rule,  entitled 

1)  Cf.  May  V.  Chapman  (1847)  16  M.  &  W.  355. 

2)  This  section  renders  void  absolutely  against  all  parties  whatsoever  any  instrument  ne- 
gotiable or  other,  given  by  a  person  after  attaining  his  majority  in  repayment  partially  or  wholly, 
of  a  loan,  void  in  law,  incurred  by  him  while  an'infant. 

3)  See  Gurrie  v.  Misa  (1875)  L.  R.   10  Ex.  at  p.  162. 

*)  Bygone  acts  or  services  cannot,  unless  coupled  with  a  previous  request,  be  made  a 
good  consideration  for  a  promise:  Addison,  Contracts,  11th.  ed.  p.  7. 

5)  See  Bagnall  v.  Andrews  (1830)  7  Bing.  at  p.  522. 

6)  Jones  v.  Brooke  (1812)  4  Taunt,  at  p.  468;  Stratton  v.  Mathews  (1840)  18  L.  J.  Ex.  5. 
See  also  sec.  59  (3). 

')  Cf.  Beeoh  v.  Jones  (1848)  5  C.  B.  696,  where  the  action  was  held  to  have  been  improperly 
defended.  There  must,  it  seems,  be  at  least  an  implied  request,  if  not  an  express  one,  on  the 
part  of  the  accommodated  party  to  the  .party  sued,  to  defend;  see  Garrard  v.  Oottrell  (1847) 
10  Q.  B.  679. 
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to  insist  on  due  presentment  for  payment,  notice  of  dishonour,  or  protest i).  It  is 
immaterial,  by  sec.  28  (2),  that  a  party  taking  a  bill  for  value  knows  at  the  time 
that  any  party  thereto  was  an  accommodation  party,  even  though,  it  would  seem, 
he  takes  it  when  overdue,  for  the  original  absence  of  consideration  does  not 
appear  to  be  a  "defect  of  title"  which  attaches  to  an  overdue  bill  within  the  mean- 
ing of  sec.  36  (2)2). 

3.  Capacity  and  authority  of  parties. 

Right  to  draw  bills.  By  sec.  53  (1)  a  biU  does  not  in  England  or  Ireland,  though 
it  is  otherwise  in  Scotland,  operate  as  an  assignment  of  funds  in  the  hands  of  the 
drawee,  and  a  drawee  of  a  biU  who  does  not  accept,  is  not  Hable  on  the  instrument. 
The  mere  fact  therefore  that  two  persons  are  in  the  position  of  creditor  and  debtor, 
as  regards  each  other,  does  not  entitle  the  creditor  to  draw  a  biU  on  the  debtor;  such 
right  can  only  be  acquired  by  agreement.  Where  the  seller  of  goods  draws  on  the 
buyer  for  the  price,  and  transmits  a  biU  of  exchange  and  a  bill  of  lading  to  the  buyer 
to  secure  acceptance  or  payment  of  the  biU  of  exchange,  the  buyer  is  bound  to  return 
the  biU  of  lading  if  he  does  not  honour  the  bill  of  exchange,  and,  if  he  wrongfully 
retains  the  biU  of  lading,  the  property  in  the  goods  does  not  pass  to  him').  If,  upon 
the  sale  of  goods,  there  is  an  agreement  that  the  seUer  shall  give  credit,  and  also 
an  agreement  by  the  buyer  to  give  an  acceptance  for  the  price,  then,  even  if  there 
is  a  refusal  to  accept,  the  period  of  credit  still  stands ;  there  may,  however,  be  an 
action  for  damages,  if  damages  can  be  proved*).  If,  however,  the  agreed  terms  be 
cash  on  dehvery  with  buyer's  option  of  a  bill,  and  not,  conversely,  a  bill  with  the 
option  to  pay  cash,  the  seller  can  sue  immediately  upon  the  refusal  to  accept^). 

Infants.  Married  Women.  Partners.  By  sec.  22  (1)  capacity  to  incur  habUity 
as  a  party  to  a  biU  is  co-extensive  with  capacity  to  contract.  Thus  the  law  relating 
to  negotiable  instruments  presents  no  exceptional  features,  but  certain  cases  relating 
thereto  require  attention.  A  minor  or  infant  in  the  legal  sense,  that  is  to  say  a  per- 
son under  the  age  of  21,  can  never  be  liable  on  a  bill,  note  or  cheque 8),  even  though 
the  consideration  for  which  the  instrument  is  given  be  "necessaries"^).  There 
is  now  no  limitation  on  the  capacity  of  a  married  woman  to  contract  by  bill,  note 
or  cheque,  but  the  ma^ed  woman  must  be  possessed  of  separate  property,  other- 
wise any  judgment  obtained  against  her  will  prove  ineffective*).  No  agency  of 
the  wife  to  bind  the  husband  by  a  negotiable  instrument  can  be  implied  from  the 
married  state;  it  must  be  strictly  proved 8).    Partners  not  in  trade^'^)  cannot  bind 

1)  As  regards  presentment  for  payment,  see  sec.  46  (2)  (c)  and  (d);  the  accommodated 
party  has  clearly  no  reason  for  expecting  or  believing  (within  the  meaning  of  this  subsection) 
that  anybody  but  himself,  and  not  the  accommodation  acceptor,  wiU  pay  the  bill  at  maturity. 
As  regards  notice  of  dishonour,  see  sec.  50  (2)  (0)  and  (d),  and  protest,  sec.  51  (9).  The  holder 
of  course  cannot  sue  the  party  acconunodated,  unless  the  latter  is  actually  a  party  to  the  bill. 

2)  Gharlea  v.  Marsden  (1808)  1  Taunt.  224.  If  there  is  an  agreement  not  to  negotiate  the 
bill  after  maturity  it  will  be  otherwise,  but  such  an  agreement  cannot  be  inferred  from  the 
mere  fact  of  its  being  an  accommodation  bill;  ibid. 

3)  Sale  of  Goods  Act  1893  (56  &  57  Vict.  c.  71)  sec.  19  (3);  Shepherd  v.  Harrison  (1871) 
L.  B.  5  H.  L.  116.  But  the  buyer,  having  thus  obtained  possession  of  the  bill  of  lading,  or 
his  agent,  may,  even  though  he  does  not  accept  the  bill  of  exchange,  so  transfer  the  bill  of  lading 
to  a  person  receiving  the  same  in  good  faith  and  without  notice  of  other  rights,  as  to  transfer 
the  property  in  the  goods  to  such  person  under  sec.  25.  (2)  of  the  Act  of  1893.  Oahn  v.  Pocketts' 
Bristol  Channel  Co.  [1899]  1   Q.  B.  643. 

*)  Robe  V.  Otto  (1903)  89  L.  T.  562;  Mussen  v.  Price  (1803)  4  East,  147. 

6)  Rugg  V.  Weir  (1864)  16  C.  B.  N.  S.  471.  Anderson  v.  Carlisle  Horse  Clothing  Co.  (1870) 
21  L.  T.  760. 

6)  In  re  Soltykoff  [1891]  1  Q.  B.  413.  This  of  course  does  not  prevent  an  infant  opening 
a  banking  account  and  drawing  cheques  thereon,  though  he  would  not  be  personally  liable  on 
cheques  so  drawn ,  nor  could  he  be  sued  by  the  banker  for  money  lent  were  there  an  overdraft. 
Cf.  Hart,  Banking,  Ist.  ed.  p.  604. 

')  "Necessaries",  by  sec.  2  of  the  Sale  of  Goods  Act  1893  (56  &57  Vict.  c.  71),  mean  goods 
suitable  to  the  condition  in  life  of  the  infant,  and  to  his  actual  requirements  at  the  time  of  sale. 
For  the  supply  of  such  "necessaries"  he  is  bound  to  pay  u  reasonable  price,  but  action  must 
be  taken  for  goods  supplied ,  and  not  on  a  negotiable  instrument  given  in  consideration  therefor. 

8)  Cf.  Married  Women's  Property  Act  1893  (56  &  57  Vict.  c.  63). 

»)  Prestwick  v.  Marshall  (1831)  7  Bing.  565;  Cotes  v.  Davis  (1807)  1  Camp,  at  p.  485. 
1")  Non-trading  partnerships  include  those  of  solicitors,  qiiarry  workers,  farmers.     There 
cannot,  however,  be  said  to  be  any  authoritative  list  of  what  are  "trades"  in  this  sense ;  see  Pollock, 
Partnership,  8th.  ed.  p.  31. 
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the  other  members  of  the  partnership  by  the  issue  of  negotiable  instruments  in  the 
name  of  the  partnership,  unless  it  is  shown  that  the  drawing  etc.  of  bills  etc.  is  ne- 
cessary or  usual  in  the  business i). 

Agents.  Though  by  sec.  23  no  person  can  be  hable  on  a  biU,  note  or  cheque 
as  drawer,  indorser  or  acceptor,  who  has  not  signed  it  as  such,  yet,  by  sec.  91  (1), 
it  is  not  necessary  that  he  should  sign  it  with  his  own  hand,  but  it  is  sufficient  if  the 
signature  is  written  by  some  person  by  or  under  his  authority.  Any  persons  (other 
than  those  mentally  or  physically  disqualified)  may  be  agents,  such  as  an  infant 
or  a  corporation,  though  they  themselves  may  be  legally  incapable  of  incurring 
personal  Uabihty  on  a  negotiable  instrument.  No  particular  form  of  appointment 
is  necessary  to  enable  an  agent  to  draw,  indorse,  accept  or  make  negotiable  instru- 
ments so  as  to  charge  his  principal,  but  general  authorities  to  transact  business 
are  not  sufficient  for  the  purpose 2).  Since  by  sec.  25  a  signature  by  procuration 
operates  as  notice  that  the  agent  has  but  a  hmited  authority  to  sign,  and  the  prin- 
cipal is  only  bound  by  such  signature  if  the  agent  has  in  fact  authority,  any  person 
taking  a  biU  purporting  to  be  signed  by  procuration  should  act  with  caution  and 
insist  on  the  production  of  the  authority.  The  acceptance  of  a  biU  drawn  by  pro- 
curation to  the  drawer's  order,  involves,  by  sec.  54  (2),  an  admission  by  the  acceptor 
of  the  drawer's  right  to  draw,  but  it  does  not  equally  involve  an  admission  of  the 
drawer's  right  to  indorse,  unless,  possibly,  it  be  shown  that  the  indorsement  was 
already  on  the  biU  at  the  time  of  the  acceptance*),  for  yrima  facie  the  acceptor 
at  the  time  of  the  acceptance  is  only  bound  to  look  at  the  face  of  the  instrument*). 
The  apparent  authority  is,  however,  the  real  authority,  therefore,  if  the  agent  has 
in  fact  authority,  his  abuse  of  it  wiU  not  affect  the  rights  of  a  holder  in  due  course  S). 
But,  even  though  the  holder  is  aware  of  the  agent's  want  of  authority  and  cannot 
therefore  recover  on  the  instrument  itself  as  against  the  principal,  yet  if  the 
money  obtained  on  the  instrument  has  in  fact  been  employed  for  the  principal's 
benefit,  though  without  the  latter's  knowledge,  the  amount  so  employed  may 
be  recoverable^). 

Personal  liability  of  agent.  Where  the  agent  signs  his  own  name,  and  not  that 
of  his  principal,  on  the  instrument,  he  is  -prima  facie  liable  thereon  unless  he  oompUes 
with  the  provisions  of  sec.  26,  which  provide  that  an  agent  may  escape  personal 
liability  on  the  instrument  if  he  adds  words  to  his  signature  indicating  that  he  signs 
on  behalf  of  a  principal,  or  in  a  representative  capacity,  but  that  the  mere  addition 
to  his  signature  of  words  describing  him  as  agent  etc.  wiU  not  be  sufficient. 
These  perhaps  prima  facie  somewhat  contradictory  provisions  would  appear 
to  mean  that  mere  descriptive  additions  to  the  signature,  as  for  instance  such  ex- 
pressions as  "agent  for  A  B"  or  "manager  of  the  X  Co",  wiU  not  be  sufficient  to 
oust  personal  Uabihty^).  The  addition  must  go  further  and  make  it  obvious,  not 
only  that  he  is  an  agent  etc.,  but  that  he  is  in  fact  signing  in  that  capacity  only  in 
the  particular  instance.  It  has  been  held  that,  where  two  directors  of  a  limited  com- 
pany drew  a  cheque  on  behalf  of  the  company,  adding  to  their  respective  signatures 
the  word  "director",  they  were  yet  personally  hable,  the  fact  that  the  cheque  was 
stamped  near  the  top  with  the  name  of  the  company  not  being  sufficient  to  show 
that  the  defendants  in  fact  signed  in  a  representative  character  within  the  meaning 
of  sec.  26^).  A  safe  and  proper  mode  in  which  an  agent  may  indorse,  so  as  to  avoid 
personal  Uabihty,  is  by  adding  the  words  "sans  recours"  or  "without  recourse  to  me". 
A  person  who  writes  the  name  of  another  person  on  a  negotiable  instrument,  impUedly 
undertakes  that  he  has  authority  to  do  so,  and,  if  he  has  not,  however  bona  fide  he 
may  be,  he  is  hable  as  for  breach  of  warranty^),  though  he  cannot  be  hable  on  the 
instrument  itself,  his  own  name  not  being  signed  thereon  i°),  unless  indeed  the  name 
written  is  a  trade  or  assumed  name,  in  which  case  he_may  be  liable  by  sec.  23  (1). 

1)  Cf.  Diokinson  v.   Valpy  (1829)  10  B.  &  C.  128. 

2)  Hogg  V.  Snaith  (1808)  1  Taunt.  347. 

3)  Cf.  Robinson  v.   Yarrow  (1817)  7  Taunt.  455. 
*)  Cf.  Smith  V.  Chester  (1787)  1  T.  R.  654. 

5)  Bryant  Poms  <fc  Co.  v.  Banque  du  Peuple  [1893]  A.  C.   170. 

6)  Beid  V.  Bigby  &  Co.  [1894]  2   Q.  B.  40. 

')  The  Act  has  in  no  way,  it  seems,  altered  the  former  law  in  this  respect;  cf.  Bottomley 
V.  Fieher  (1862)  1  H.  &  C.  211. 

8)  Landea  v.  Marcus  (1909 J  25  T.  L.  R.  478. 
9)'Cf.  Starkey  v.  Bank  of  England  [1903]  A.  C.   114. 
i»)  Polhill  V.  Walter  (1832)  3  B.  &  Ad.  114. 
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Corporations  and  companies.  Without  a  special  authority,  express  or  implied, 
a  corporation  or  company  has  no  power  to  draw,  make,  accept  etc.  bills  and  notes. 
Such  an  authority  will  however  be  impHed  in  the  case  of  a  company  incorporated 
for  the  purposes  of  trade ,  the  very  object  of  whose  institution  requires  that  it  should 
exercise  the  privilege.  On  the  other  hand,  a  company  incorporated  for  carrying 
on  pubUc  works,  such  as  a  railway  company,  though  otherwise  a  trading  company, 
cannot  bind  itself  by  bill  or  notei).  Companies  formed  under  the  provisions  of  the 
Companies  (Consohdation)  Act  1908  (8  Edw.  VII.  c.  69),  have  power  to  do  whatever 
they  are  authorized  to  do  by  their  memorandum  of  association,  and,  in  order  to  ob- 
viate the  danger  of  relying  on  an  impHed  power,  a  clause  authorizing  the  drawing, 
making  etc.  of  negotiable  instruments  is  usually  inserted  therein.  In  general  a  cor- 
poration can  only  contract  by  writing  under  its  common  seal,  but  companies  re- 
gistered under  the  Act  of  1908,  by  sec.  76  of  that  Act,  need  only  contract  under  seal 
where  a  private  person  would  have  to  do  so.  In  all  cases  where  the  matter  is  of  a 
trivial  nature,  or  one  directly  connected  with  the  ordinary  business  of  the  corpora- 
tion or  company,  a  seal  does  not  now  seem  to  be  required  2).  The  employment  of 
a  seal  does  not  make  the  instrument  not  negotiable,  though  formerly  it  was 
otherwise*),  for  sec.  91  (2)  of  the  Act  of  1882  impHedly  allows  the  biU  or  note  of  a 
corporation  to  be  issued  under  seal.  Companies  and  corporations  issuing  negotiable 
instruments  may  not  issue  them  in  such  a  form,  viz.  payable  to  bearer,  as  to  infringe 
the  privileges  of  the  Bank  of  England  in  accordance  with  the  provisions  of  the 
Bank  Charter  Act  1844  (7  &  8  Vict.  c.  32).  The  provisions  of  that  Act  are  directed 
against  the  issue  of  bank  notes  other  than  by  the  Bank  of  England,  and  also  by 
certain  other  banks  who  were,  on  May  6th  1844,  issuing  their  own  notes  outside 
a  radius  of  three  miles  from  the  City  of  London  (for  within  that  radius  the  Bank 
of  England  has  an  absolute  monopoly),  but  the  terms  of  the  Act  are  wide  enough 
to  prevent  an  indirect  infringement  by  a  company  other  than  a  banking  company, 
or  indeed  by  a  private  person*). 

Liability  of  companies  on  instruments  issued  in  their  name.  By  sec.  77  of  the 
Companies  (Consolidation)  Act  1908  it  is  provided  that  a  biU  or  note  shaL  be  deemed 
to  have  been  made,  accepted  or  indorsed  on  behalf  of  a  company,  if  made,  accepted 
or  indorsed  in  the  name  of,  or  by,  or  on  behalf  of,  or  on  account  of  the  company  by 
any  person  acting  under  its  authority,  and  it  has  been  stated  that  the  decisions 
are  bound  to  run  rather  near  each  other  when  the  Court  has  to  determine  whether 
the  company,  or  the  directors  who  sign  the  instrument,  are  liable  upon  it,  but  that, 
when  the  authority  of  the  managing  director  to  make  such  an  instrument  on  behalf 
of  the  company  is  once  admitted,  there  is  very  Uttle  more  required  in  order  to  esta- 
bUsh  the  company's  habihty^).  By  sec.  63  of  the  Act  of  1908  the  name  of  the  com- 
pany must  appear  on  all  instruments  purporting  to  be  signed  on  its  behalf,  and  any 
person  signing  on  behalf  of  a  company  an  instrument  on  which  its  name  is  not  men- 
tioned, is  Uable  to  a  fine  of  £50,  and  is  moreover  personally  hable  on  the  instrument. 
The  registered  name  of  the  company,  and  no  other,  must  be  used;  should  there 
be  the  sHghtest  variation,  the  person  signing  will  be  personally  liable^). 

4.  Stamps. 

Stamp  laws  relating  to  bills,  notes  and  cheques.  The  present  Stamp  Act  is  the 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39).   The  only  subsequent  enactments  of  import- 

1)  Bateman  v.  Mid  Wales  Rail  Co.  (1866)  L.  R.   1  C.  P.  499. 

*)  Cf.  Lindley,  Company  Law,  6th.  ed.  vol.  I,  p.  271. 

3)  It  was  held  that  an  instrument  under  seal  was  prima  facie  a  covenant,  and  not  a  promise, 
and  that  a  covenant  to  pay  money  was  not  negotiable  by  the  custom  of  merchants.  Groiich, 
V.  Credit  Fancier  (1873)  L.  R.  8   Q.  B.  at  p.  382. 

*)  See  Wigan  v.  Fowler  (1816)  1  Stark.  459.  See  also  ante  p.  274,  as  to  statutory  limitations 
on  the  amount  for  which  a  note  payable  on  demand  may  be  issued. 

6)  Per  Vaughan  Williams,  L.  J.,  Chapman  v.  Smethurst  [1909]  1  K.  B.  at  p.  929.  In  this 
case  the  note  ran  "I  promise"  and  was  signed  by  the  managing  director  of  a  company  having 
power  to  contract  by  bill  or  note.  The  company's  name  was  stamped  with  a  rubber  stamp 
over  the  signature,  and  the  words  "managing  director"  were  stamped  after  the  signature.  It 
was  held  to  be  the  note  of  the  company,  and  that  the  managing  director  was  not  liable  thereon. 
See  also  Lindley,  Company  Law,  6th.  ed.  vol.  I,  p.  279  et  seq. 

6)  Atkins  V.  Wardle  (1889)  58  L.  J.  Q.  B.  377;  Nassau  Steam  Press  v.  Tyler  (1894)  70  L.  T. 
376,  distinguished  in  Dermatine  Co.  Ltd.  v.  Ashworth  (1905)  21  T.  L.  R.  510,  where  the  word 
"limited"  was  accidentally  omitted.    See  also  Stacey  v.  Wallis  (1912)  106  L.  T.  544. 
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ance  relating  to  negotiable  instruments  are  those  contained  in  sec.  10  of  the  Finance 
Act,  1899  and  in  sec.  10  of  the  Revenue  Act  1909,  referred  to  later.  By  sec.  97  (3) 
of  the  Act  of  1882  the  provisions  of  any  existing  Stamp  Act  are  unaffected  by 
that  Act. 

The  rates  of  stamp  duty  are  set  out  in  Schedule  I  of  the  Stamp  Act,  1891. 

A  cheque  only  requires  a  penny  stamp,  even  if  post-dated^).  BUls  payable 
at  a  period  not  exceeding  three  days  after  date  or  sight  were,  as  regards  stamp 
duty,  made  equivalent  in  1899  to  bills  payable  actually  on  demand^),  yet  it  was 
not  till  1909,  by  sec.  10  of  the  Revenue  Act  1909  (9  Edw.  7,  c.  43),  that  the  doubt 
was  cleared  up  whether  or  not  they  could  be  stamped,  Hke  other  bills  on  demand, 
with  an  adhesive  stamp.  The  latter  Act  in  effect  now  allows  this  to  be  done.  Bank 
notes  are  promissory  notes  made  by  a  banker  payable  to  bearer  on  demand.  They 
can  now  only  be  issued  by  such  banks  as  have  the  right  to  issue  them  imder  the 
provisions  of  the  Bank  Charter  Act  1844  (see  amte  p.  287).  They  may,  by  sec.  30 
of  the  Act  of  1891,  be  issued  unstamped,  if  the  banker  is  duly  Hcensed  to  issue 
unstamped  notes.  The  rates  of  duty  on  bank  notes,  set  out  in  Schedule  I  of  the  Act 
of  1891  are  considerably  higher  than  the  ad  valorem  duty  on  promissory  notes 3). 
An  ordinary  promissory  note  in  aU  cases,  whether  payable  on  demand  or  not, 
as  provided  by  this  Schedule,  bears  an  ad  valorem  stamp*).  The  stamp  duty  is  charged 
on  aU  instruments,  whether  inland  or  foreign,  if  in  any  manner  negotiated  in  the 
United  Kingdom,  except  that,  by  sec.  10  of  the  Finance  Act  1899  (62  &  63  Vict.  c.  9), 
in  the  case  of  bills,  exceeding  £50  in  amount,  drawn  and  expressed  to  be  payable 
out  of  the  United  Kingdom,  when  actually  paid,  indorsed  etc.  within  the  United 
Kingdom,  such  bills  shall  bear  the  following  reduced  stamps :  (A)  Where  the  amount 
exceeds  £50,  and  does  not  exceed  £100  6d;  (B)  Where  the  amount  is  over  £100, 
6d  for  every  £100,  and  for  every  fractional  part  of  £100.  The  reservation  of  interest 
on  the  instrument  does  not,  in  any  case,  render  a  larger  stamp  necessary  S). 

Exemptions  from  stamp  duty.  Prima  facie  every  biU,  note,  or  cheque  must  be 
duly  stamped  on  execution,  or,  if  made  out  of  the  United  Kingdom,  as  soon  as  re- 
ceived for  the  purposes  of  negotiation  within  the  United  Kingdom,  and,  if  not  so 
stamped,  cannot,  by  sec.  14  (4)  of  the  Act  of  1891,  be  given  in  evidence  in  any 
matter,  except  in  criminal  proceedings,  or  be  available  for  any  purpose  whatever. 
The  exceptions  to  this  strict  rule,  as  set  out  in  Schedule  I  of  the  Act  of  1891,  are 
mainly  of  an  official  character,  or  relate  to  the  business  of  bankers.  Further, 
by  other  statutes,  notes  of  Loan,  Friendly,  and  Building  Societies  are  exempt. 

Definitions  of  bills  and  notes  for  the  purposes  of  Stamp  duty.  Sec.  32  of  the  Act 
of  1891  defines  a  bill,  and  sec.  33  a  note,  in  such  a  way  as  to  include  many  instru- 
ments as  such  for  the  purposes  of  the  stamp  duty,  which  would  not  be  so  regarded 
for  the  purposes  of  the  Act  of  1882.  Thus  the  instrument  may  be  made  payable 
only  out  of  a  particular  fund,  which  may  or  may  not  be  available,  or  be  payable 
on  a  contingency  which  may  never  happen,  and  so  require  stamping  as  a  bill  or  note, 
though  clearly  not  such  for  the  purposes  of  the  Act  of  1882.  The  instrument  must, 
however,  be  a  definite  order  for  the  payment  of  a  sum  of  money,  not  a  mere  assign- 
ment of  a  debt^).  The  amount  too  must  be  certain;  thus  an  order  to  pay  "value 
about  £2000"  is  not  sufficient^). 


1)  If  action  be  brought  on  a  post-dated  cheque  after  the  date  thereof,  no  question  can  be 
raised  as  to  the  stamp,  since  the  instrument  is  sufficiently  stamped  on  its  face:  Oatty  v.  Fry 
(1877)  2  Ex.  D  265. 

2)  They  are  not  otherwise  the  equivalent  of  bUls  payable  on  demand.  Thus  they  are  entitled 
to  days  of  grace,  unless  "otherwise  provided"  within  the  meaning  of  sec.  14  (1)  of  the  Act  of  1882. 

*)  The  Schedule  allows  for  a  bank  note  of  less  than  £5,  but  bank  notes  for  less  than  £5 
have  been  illegal  in  England,  as  distinguished  from  Scotland  and  Ireland,  since  1829. 

*)  The  definitions  of  bills  and  notes  in  the  Stamp  Act  in  fact  overlap.  Where  an  instrument 
came  within  both  definitions,  it  was  held  liable,  though  payable  at  sight,  to  ad  valorem  duty 
as  a.  promissory  note:  Oettinger  v.  Coh/n  [1908]  1  K.  B.  582. 

*)  Pruessing  v.  Ing  (1821)  4  B.  &  Aid.  204. 

*)  BimJc  v.  Robaon  (1878)  3  Q.  B.  D.  686.  This  distinction  is  of  importance  since,  if  the 
instrument  is  held  to  be  a  biU,  it  cannot  be  stamped  with  the  proper  impressed  stamp  after 
execution  (unless  indeed  it  be  already  stamped  with  a  sufficient  impressed  stamp,  though  of 
wrong  denomination,  as  provided  by  sec.  37  (1),  see  post),  whereas,  if  it  is  an  assignment,  it 
may  yet  be  stamped,  on  payment  of  the  penalty,  and  therefore  become  capable  of  being  sued  on. 

')  Jones  V.  Simpson  (1823)  2  B.  &  C.  318. 
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Impressed  stamps.  Except  where  express  provision  is  made  to  the  contrary 
(as  in  the  case  of  foreign  instruments)  stamp  duties  are,  by  sec.  2  of  the  Act  of  1891, 
to  be  denoted  by  impressed  stamps  only.  This  in  effect  requires  the  instrument 
to  be  written  on  paper  abeady  stamped,  since,  at  least  in  the  case  of  inland  bills, 
which  require  to  be  stamped  with  an  ad  valorem  stamp  (that  is,  payable  otherwise 
than  on  demand,  or  at  not  more  than  three  days  sight)  and  inland  promissory  notes, 
an  impressed  stamp  cannot,  by  sec.  37  (2),  be  placed  thereon  after  execution. 

Adhesive  stamps  and  foreign  instruments.  The  use  of  adhesive  stamps  is  as  a 
rule  not  obhgatory;  thus  a  cheque  on  a  banker  may  be  stamped  either  with  an  ad- 
hesive or  an  impressed  stamp i).  In  the  case,  however,  of  bills  or  notes  drawn  or 
made  out  of  the  United  Kingdom,  the  duty  must,  as  provided  by  sec.  34  (2),  be  de- 
noted by  adhesive  stamps  only^).  Further  by  sec.  36  an  instrument,  which  pur- 
ports to  be  so  drawn  or  made,  is  to  be  deemed  to  be  a  foreign  iastrument,  though 
in  fact  drawn  within  the  United  Kingdom.  The  Act  of  1882,  by  sec.  4,  defines  an 
inland  bill  as  one  drawn  and  payable  withia  the  "British  Islands",  which  include 
the  Channel  Islands  and  the  Isle  of  Man,  but  the  term  "United  Kingdom"  does 
not  include  them^).  Thus  a  biH  drawn  in  the  Channel  Islands  requires  stamping 
with  an  adhesive  stamp  as  a  foreign  bill  under  the  Stamp  Act  as  soon  as  transmitted 
to  the  United  Kingdom  for  negotiation*),  but  it  is  an  inland  hill  for  the  purposes 
of  the  Act  of  1882,  and  does  not  therefore  require  to  be  protested  on  dishonour 
{seeyante  p.  268).  A  foreign  biU  or  note  must  be  stamped  Avith  the  proper  adhesive 
stamp,  viz.  the  "Foreign  BiU  or  Note"  stamp,  by  sec.  35  (1)  of  the  Act  of  1891,  by 
the  person  into  whose  hands  the  instrument  comes  in  the  IJnited  Kingdom,  before 
{inter  alia)  he  "in  any  manner  negotiates"  the  instrument.  Negotiation  in  this  sense 
does  not,  however,  include  mere  presentment  for  acceptance,  thus  the  fact  that  a 
bUl,  drawn  out  of  the  United  Kingdom,  is  presented  for  acceptance  within  the  United 
Kingdom,  does  not  compel  the  person  so  presenting  it,  previously  to  stamp  it^), 
but  it  would  be  otherwise  on  presentment  for  payment.  A  foreign  bill  or  note  is  not 
properly  stamped  with  an  adhesive  stamp  till  the  stamp  has  been  cancelled  by  the 
person  designated  by  sec.  35  (1)  above  referred  to.  The  cancellation  of  an  adhesive 
stamp  being  required  in  order  to  prevent  the  stamp  being  used  over  again  for  another 
instrument,  it  seems  somewhat  immaterial  at  what  time  the  cancellation,  as  distin- 
guished from  the  actual  stamping 8),  is  effected;  it  has  been  suggested  that  it  may 
even  take  place  in  open  Court  before  verdict '').  Further,  by  sec.  35  (2)  (b),  any  bona 
fide  holder  may  cancel  the  stamp,  but  this  does  not  absolve  the  neghgent  party 
from  any  Uabihty  he  may  have  incurred  for  omitting  to  so  cancel  it 8). 

Appropriated  stamps.  Inasmuch  as  a  bill  or  note  bearing  an  impressed  stamp 
of  sufficient  amount,  but  of  improper  denomination,  can  only  be  sued  on,  by  sec.  37 
(1)  of  the  Act  of  1891,  if  it  is  again  stamped  with  the  proper  stamp  on  payment  of 
a  penalty  of  40s.  if  the  instrument  is  not  then  due,  or  of  £10  if  otherwise,  it  is  of 
consequence  to  distinguish  between  the  various  appropriated  stamps.  There  are 
appropriated  impressed  stamps  for  all  bOls  of  exchange,  payable  otherwise  than 
on  demand,  at  sight,  on  presentation,  or  within  three  days  after  date  or  sight,  and 
purporting  to  be  drawn  within  the  United  Kingdom.  In  the  case  of  a  bill  of  exchange 
payable  on  demand,  which  in  practice  almost  invariably  means  a  cheque,  it  may 
be  stamped  with  an  impressed  stamp  (though  not  with  the  penny  "BiU  or  Note" 

1)  By  sec.  90  of  the  Act  of  1891  the  stamp  duty  on  a  protest  may  also  be  denoted  by  an 
adhesive  stamp. 

2)  This  only  applies  however  to  ad  valorem  duties;  sec.  34  (1)  impliedly  allows  foreign 
bills  on  demand,  or  foreign  bills  payable  at  not  more  than  three  days  sight  (as  provided  for  by 
sec.  10  of  the  Revenue  Act  1909)  to  be  stamped  with  an  impressed  stamp,  should  it  be  possible  to 
do  so. 

*)  English  Acts  of  Parliament  do  not  apply  either  to  the  Channel  Islands  or  the  Isle 
of  Man  unless  they  are  expressly  named  therein  (as  in  the  case  of  sec.  4  of  the  Act  of  1882); 
see  Comyn's  Digest,  5th.  ed.  vol.  5  pp.  164  and  157. 

*)  Cf.  Oriffin  v.  Weatlierby  (1868)  L.  R.  3  Q.  B.  753  as  to  the  analogous  case  of  the  Isle 
of  Man. 

«)  Sharpies  v.  Richard  (1857)  2  H.  &  N.  57. 

*)  Even  in  this  case,  where  action  is  taken  on  a  foreign  bill,  which  at  the  time  of  trial 
is  didy  stamped,  it  lies  on  the  defendant  to  show  that  the  adhesive  stamp  was  not  affixed  at 
the  proper  time:  Bradlaugh  v.  De  Bin  (1868)  L.  R.  3  C.  P.  286. 

1)  Per  Blackburn,  J.,   Viale  v.  Michael  (1874)  30  L.  T.  at  p.  464. 

*)  That  is  to  say,  a  fine  of  £10,  as  provided  by  sec.  8  (3). 
B  19 
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appropriated  stamp)  or  with  an  ordinary  penny  postage  adhesive  stamp ;  in  the  latter 
case,  if  drawn  in  the  United  Kingdom,  the  stamp  must,  by  sec.  34  (1),  be  cancelled 
by  the  person  by  whom  the  bill  is  signed.  Similar  stamps  may  be  used  in  the  case 
of  three  day  bills ,  since  these  latter  instruments  are  now  entirely  assimilated,  by 
sec.  10  of  the  Revenue  Act  1909,  as  regards  stamp  purposes,  to  bills  absolutely  on 
demand  (see  ante  p.  288).  Promissory  notes  always,  as  already  mentioned,  whether 
payable  on  demand  or  not,  require  an  ad  valorem  stamp,  and,  if  made  within  the 
United  Kingdom,  can  only  be  stamped  with  the  appropriated  impressed  stamp 
required  for  inland  bills  above  referred  to.  There  are  appropriated  adhesive  stamps 
for  all  bills  payable  otherwise  than  on  demand,  or  withm  three  days  after  date  or 
sight,  and  purporting  to  be  drawn  out  of  the  United  Kingdom.  In  the  case  of  foreign 
bills  on  demand,  or  foreign  three  day  bills,  the  stamp  used  must  be  the  ordinary 
Id  postage  stamp,  not  the  peimy  "Foreign  BiU  or  Note"  adhesive  stamp,  since 
the  latter  is  appropriated  to  ad  valorem  duty  only^)  and  these  instruments  are  not 
hable  to  ad  valorem  duty.  In  such  cases  there  is  nothing  indeed  to  prevent,  as  al- 
ready noted,  these  instruments  being  stamped  with  an  impressed  stamp  other  than 
an  ad  valorem  one.  Promissory  notes  made  out  of  the  United  Kingdom,  require 
to  be  stamped  with  the  same  appropriated  ad  valorem  adhesive  stamp  as  foreign 
bills  which  are  liable  to  ad  valorem  duty. 

Stamping  after  execution.  The  only  case  in  which  the  Act  of  1891  allows  an 
instrument  to  be  stamped  with  an  impressed  stamp  after  execution,  is  where,  as 
provided  for  by  sec.  37  (1),  it  already  bears  an  impressed  stamp  of  sufficient  amount 
but  of  improper  denomination.  Marufestly  foreign  biUs  and  notes  cannot  be  stamped 
as  a  general  rule  on  execution,  but  they  must  be  stamped  in  accordance  with  the  pro- 
visions of  sec.  35  (1)  already  set  out.  The  stringency  of  the  Act  as  to  stamping  after 
execution  is,  however,  considerably  relaxed  as  regards  bills  payable  on  demand, 
otherwise  cheques,  which  are  presented  for  payment  unstamped.  Sec.  38  (2)  allows 
the  person  to  whom  the  cheque  is  presented  for  payment,  that  is  to  say,  the  banker 
on  whom  it  is  drawn,  to  affix  thereto  and  duly  cancel  the  necessary  penny  stamp 
as  if  he  were  the  drawer.  It  is  to  be  noted  that  it  is  only  the  banker,  and  not  an 
intermediate  party,  who  can  remedy  the  drawer's  omission.  Thus  an  intermediate 
party,  who  stamps  the  cheque,  acquires  no  right  to  recover  thereon^).  In  any  case 
the  drawer,  who  issues  the  cheque  unstamped,  is,  by  sec.  38  (3),  Hable  to  a  penalty, 
viz.  by  sec.  38  (1),  a  fine  of  £10. 

Effect  of  want  of  a  stamp.  The  Court  has  no  discretionary  power  in  dealing 
with  an  unstamped  instrument,  and  an  unstamped  or  insufficiently  stamped  3) 
instrument  is  of  no  practical  value  to  the  holder  since  he  is  imable  to  recover  thereon, 
though  it  may  sometimes  be  looked  at  for  a  purely  collateral  purpose*).  There 
is  no  appeal  from  the  judge's  ruling  that  the  stamp  is  sufficient,  or  that  one  is  not 
required  5). 

5.  Alteration  or  Forgery  of  a  Bill  or  Note. 

The  alteration  must  be  "apparent".  Sec.  64  (1)  of  the  Act  of  1882  modifies  the 
common  law  rule  that  a  material  alteration  in  a  bill  or  note  entirely  avoids  the  in- 
strument except  as  against  a  party  making  or  assenting  to  the  alteration.  The  above 
section  now  provides  that  the  alteration  must  be  "apparent"  in  order  to  defeat  the 
claim  of  a  holder  in  due  course,  who  is  otherwise  entitled  to  avail  himseK  of  the 
instrument  as  unaltered^).  If  in  fact  the  alteration  is  "apparent",  the  holder  carmot 
be  a  holder  in  due  course,  for  he  manifestly  has  not  taken  an  instrument  "complete 
and  regular  on  the  face  of  it"  within  the  meaning  of  sec.  29  (1).  Whether  the  altera- 
tion be  "apparent"  or  not,  within  the  meaning  of  the  section,  cannot,  it  has  been 
stated,  be  considered  to  be  confined  to  the  case  where  the  holder  only  has  not  the 
means  of  detecting  the  alteration.  If  the  party  sought  to  be  bound  can  at  once 
discern  some  incongruity  on  the  face  of  the  instrument  and  point  out  to  the  holder 


1)  See  Alpe,  Stamp  Law,  12th.  ed.  p.  80. 

2)  Hobhs  V.  Cathie  (1890)  6  T.  L.  R.  292.     See  also  sec.   38  (1). 

3)  An  insufficiently  stamped  instrument  is  not  duly  stamped:  Jardine  v.  Payne  (1831) 
B.  &  Ad.  663. 

*)  See  Gregory  v.  Fraaer  (1813)  3  Camp.  454. 

6)  Blewitt  V.   Tritton  [1892]  2  Q.  B.  327. 

8)  Per  Lopes,  L.  J.,  Scholfield  v.  Londesborough  [1895]  1   Q.  B.  at  p.  552. 
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that  it  has  been  materially  and  fraudulently  altered,  the  alteration  is  to  be  regarded 
as  an  "apparent"  one,  even  if  the  alteration  is  not  obvious  to  all  mankind i). 

The  alteration  must  also  be  "material".  Sec.  64  (2)  specifies  the  alterations 
that  are  to  be  considered  "material".  These  provisions  do  not,  however,  on  their 
face  pretend  to  be  conclusive  of  the  matter.  There  may  be  "material"  alterations 
other  than  those  there  set  out.  Thus  the  addition  of  the  name  of  a  new  maker  to 
a  joint  and  several  note,  without  the  consent  of  an  original  maker,  will  discharge 
the  note  as  regards  the  latter^).  So  an  alteration  of  a  foreign  bill,  by  adding,  either 
on  the  face  of  the  bill,  or  to  the  indorsements,  the  rate  of  exchange  according  to  which 
the  bill  is  to  be  paid,  is  fataF). 

Alteration  avoiding  the  instrument  under  the  stamp  laws.  Even  if  the  assent 
of  all  parties  has  been  obtained  for  a  material  alteration,  to  that  extent  therefore 
legalising  it  under  sec.  64  (1),  the  instrument  may  yet  be  avoided  imder  the  stamp 
laws,  for  it  has  become  a  new  and  different  instrument,  and,  as  such,  requires  a 
new  stamp.  But,  save  in  the  case  provided  for  by  sec.  37  (1)  of  the  Stamp  Act  1891 
(see  ante  p.  290),  no  biU  or  note  can  be  stamped  with  an  impressed  stamp  after 
execution.  If  therefore  the  alteration  is  made  after  "issue",  that  is  to  say,  as 
defined  by  sec.  2,  after  the  first  delivery  of  the  instrument  complete  in  form  to 
a  person  who  takes  it  as  holder,  there  is  no  power  to  restamp  it  with  an  im- 
pressed stamp.  The  same  difficulty  does  not  arise  in  connection  with  instruments 
which  may  be  stamped  with  adhesive  stamps,  such  as  bills  or  notes  drawn  abroad. 
If  such  instruments  are  altered  subsequent  to  issue,  so  as  to  render  them  liable  to 
a  new  stamp,  such  a  stamp,  if  an  adhesive  one,  may,  it  seems,  be  affixed.  An  alter- 
ation after  issue  of  the  sum*),  of  the  date^),  or  the  alteration  (without  any  intention 
of  correcting  an  omission)  of  the  words  "value  received"  into  a  more  exphcit  state- 
ment of  the  consideration  which  passed®),  are  respectively  material  alterations  which 
require  the  instrument  to  be  restamped,  and,  if  that  cannot  be  done,  the  instrument 
is  void,  though  the  proviso  to  sec.  64  (1)  might  enable  a  holder  in  due  course 
to  recover  on  it  in  its  unaltered  state'''). 

Alteration  to  correct  mistake.  An  alteration  merely  to  correct  a  mistake, 
or  to  make  the  instrument  what  it  was  originally  intended  to  be,  wiU.  not  avoid 
it  under  the  Stamp  Act.  Thus  where  a  bUl  had  been  dated  by  mistake  1822,  instead 
of  1823,  and  the  mutual  agent  of  both  the  drawer  and  of  the  acceptor,  to  whom 
the  bni  had  been  given  to  deMver  to  the  indorsee,  corrected  the  mistake,  but  without 
consulting  either  of  his  principals,  it  was  held  that  such  alteration  did  not  render 
the  bill  void  8).  So  where  a  man,  who  had  agreed  to  sign  a  note  as  co-maker,  did 
so  sign,  but  only  after  payment  to  one  of  the  other  co-makers  of  the  consideration 
for  which  the  note  was  given,  that  is  to  say,  after  the  issue  of  the  note,  he  was  held 
hable  on  his  signature  as  a  co-maker^). 

Forgery.  Forgery  is  the  fraudulent  making  or  alteration  of  a  writing  to  the  pre- 
judice of  another  man's  right^®).  Forgery  of  a  bOl  or  note,  or  the  indorsement  thereon, 
is,  by  sec.  22  of  the  Forgery  Act  1861  (24  &  25  Vict.  c.  98),  a  felony. 

Civil  consequences  of  forgery.  Sec.  24  of  the  Act  of  1882  provides  that  a  forged 
or  unauthorized  signature  is  wholly  inoperative,  and  that  no  right  can  be  acquired 
through  or  under  such  signature,  except  as  against  a  party  precluded  from  setting 
up  the  forgery  or  want  of  authority.  Thus,  where  the  title  to  a  bill  or  note  is  necessari- 
ly made  through  a  forgery,  even  a  bona  fide  holder  for  value  has  in  general  no 

1)  Leeds^Bank  v.  Walker  (1883)  11   Q.  B.D.  at  p.  90. 

2)  Gardner  v.  Walsh  (1855)  5  E.  &  B.  83. 

3)  Hirschfeld -v.  Smith  (1866)  L.  R.  1  C.  P.  340.  By  sec.  9  (1)  Jd)  a  bill  may  be  drawn  payable 
according  to  an  indicated  rate  of  exchange. 

*)  Cf.  Hamelin  v.  Bruck  (1846)  15  L.  J.  Q.  B.  343. 
S)  Bathe  v.  Taylor  (1812)  15  East,  412. 
8)  Knill  V.  Williams  (1809)  10  East,  431. 

7)  How  far  the  Courts  would  now  permit  stamp  objections  of  this  kind  to  prevail 
is  uncertain,  at  any  rate  as  regards  the  holder  in  due  course:  cf.  Chalmers,  Bills,  7th.  ed. 
p.  238.  The  exact  effect  of  the  proviso  to  sec.  64  (1)  in  regard  to  the  question  of  the 
stamp  is  not  covered  by  authority. 

8)  Brutt  V.  Picard  (1824)  Ry.  &  M.  37. 

9)  Dodge  v.  Pringle  (1860)  29  L.  J.  Ex.  115,  but  if  the  addition  be  made  without  a  previous 
agreement,  it  will  be  a  material  alteration  avoiding  the  note  against  the  co-maker;  see  Gardner 
V.  Walsh  (1855)  5  E.  &  B.  83,  and  ante,  note  2. 

^'>)  Blackstone,  Commentaries,  vol.  4,  p.  248. 
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right  to  sue  upon  it^),  or  ever  retain  it 2),  and  if  the  acceptor  or  maker  pays  one 
who  derives  his  title  through  a  forgery,  that  will  not,  as  a  general  rule,  discharge 
the  person  so  paying. 

Special  protection  in  certain  cases.  Sec.  24,  though  stringent  in  its  apphcation 
generally,  is  specially  stated  to  be  subject  to  other  provisions  of  the  Act.  Thus  it 
is  subject  to  sec.  60,  which  protects  the  paying  banker  of  a  bill  payable  to  order 
on  demand,  which  bears  forged  or  unauthorized  indorsements  3),  and  to  sees.  80 
and  82,  which  protect  the  banker  paying,  and  the  banker  receiving  payment,  re- 
spectively, of  a  crossed  cheque*).  So  too  sec.  24  is  subject  to  the  provisions  of  sec.  64 
(2)  (a),  whereby  an  acceptor  cannot  dispute,  as  against  a  holder  in  due  course,  the 
genuineness  of  the  drawer's  signature  as  drawer^),  and  to  the  provisions  of  sec.  55  (2)  (b), 
whereby  an  indorser  equally  cannot  dispute  the  genuineness  of  the  drawer's  signa- 
ture, and  that  of  all  previous  indorsements.  Further  sec.  24  is  subject  to  sec.  7  (3). 
To  sign  the  name  of  a  fictitious  or  non-existing  person  may  be  forgery  8),  and  there- 
fore 'prima  facie  no  person  can  make  title  through  such  a  signature,  but  the  Act 
allows  an  instrument  bearing  the  name  of  a  fictitious  or  non-existing  payee  to  be 
treated  as  payable  to  bearer'),  moreover,  by  sec.  55  (1)  (b),  the  drawer  is 
precluded  from  denying  to  a  holder  in  due  couse  the  existence  of  the  payee  and 
his  then  capacity  to  indorse*). 

6.  Conflict  of  Laws. 

General  provisions.  The  subject  is  dealt  with  in  sec.  72  of  the  Act  of  1882. 
The  section  deals  at  considerable  length  with  the  question  of  form.  Questions 
relating  to  contractual  capacity,  lawful  consideration  etc.,  are  not  dealt  with  by  the 
Act.  The  question  of  the  personal  competency  of  the  individual  appears 
to  be  still  unsettled,  though  the  preponderance  of  opinion  would  seem  to  be  in  fav- 
our of  the  law  of  the  place  of  domicile  applying  9).  Generally,  as  regards  the  question 
of  the  confUct  of  laws,  biUs,  notes  and  cheques  present  no  exceptional  features. 

The  lex  loci  contractus  governs  the  question  of  form.  The  law  of  the  place  of 
issue,  or  that  of  the  place  where  the  contract  is  entered  into,  is,  in  accordance  with 
sec.  72  (1),  the  predominant  law  to  be  appHed  in  all  questions  relating  to  the  form 
of  the  instrument,  though  the  proviso  contained  ia  sec.  72  (1)  (b)  prevents  the  prin- 
ciple being  enforced  to  the  detriment  of  persons  who  take  a  foreign  instrument  within 
the  United  Kingdom,  which  conforms,  as  regards  its  form,  with  the  English  law. 
Otherwise  the  negotiation  of  bills  drawn  abroad  would  be  a  practical  impossibility  in 
England,  for  it  would  involve,  on  the  part  of  the  holder,  a  knowledge  of  the  law  of 
the  country  of  origin,  and  indeed  of  any  country  where  the  bill  might  have  been 
pre\dously  negotiated.  Since  deHvery  is  always  necessary  to  complete  any  contract 
on  a  bill  or  note,  the  place  of  issue,  or  place  of  making  the  contract,  is  where  the  de- 
livery took  place,  which  is  not  necessarily  identical  with  the  place  where  the  signature 
was  actually  written^''). 

Law  governing  legal  effect  of  drawing,  acceptance  etc.  The  "interpretation" 
of  the  drawing,  acceptance,  indorsing  etc.  is  also,  by  sec.  72  (2),  determined  by  the 
law  of  the  place  where  such  contract  was  made.  The  term  "interpretation"  is  clearly 
more  extensive  than  that  of  the  "form"  dealt  with  by  sec.  72  (1).  It  has  been  con- 
sidered to  mean  the  legal  effect  of  the  contract^^).  The  subsection  protects  the  person 

1)  Mead  v.  Young  (1790)  4  T.  R.  28. 

2)  Esdaile  v.  La  Nauze  (1835)  1  Y.  &  C.  394;  Johnson  v.  Windle  (1836)  3  Bing.  N.C.  225. 

3)  See  ante  p.  278. 
*)  See  ante  p.  280. 

*)  Sec.  54  (2)  (b)  allows  the  acceptor  to  dispute  the  genuineness  of  the  drawer's  signature 
where  the  signature  is  an  indorsement  by  the  drawer  of  a  bill  drawn  to  his  own  order.  But  query 
where  such  signature  is  already  on  the  bill  at  the  time  of  the  acpeptance  ?  see  ante  p.  286. 

«)  if.  V.  Francis  (1811)  R.  &  R.  209. 

')  See  ante  p.  265. 

*)  As  already  pointed  out  the  provisions  of  sec.  7  (3)  cannot  be  invoked  to  enable 
the  fraud  of  a  third  person  to  make  an  instrument  originally  drawn  payable  to  an  existing 
payee,  payable  to  bearer. 

8)  Per  Lord  Macnaghten,  Cooper  v.  Cooper  (1888)  13  App.  Cas.  p.   108. 
1")  CTuipman  v.  Cottrefl  (1865)  34  L.  J.  Ex.  186,  where  the  promissory  notes  were  signed 
in  Florence,  but  delivery  to  the  payees  took  place  subsequently  in  London,   and  the  contract 
was  held  to  be  made  in  London. 

")  Per  Romer,  J.,  Alcoek  v.  Smith  [1892]  1  Ch.  at  p.  256. 
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paying  an  inland  bill  (see  ante  p.  268),  which  has  been  indorsed  in  a  foreign  country, 
since  the  payer  is  only  bound  to  see  that  the  English  law,  in  respect  to  the  indorse- 
ment, has  been  comphed  with ;  he  may  ignore  the  foreign  law.  As  regards  a  foreign 
instrument,  there  is  no  such  protection^),  and  payment  will  only  be  a  valid  dis- 
charge it  the  person  paid  is  shown  to  be  the  lawful  holder  in  accordance  with  the 
foreign  law.  An  inland  bill,  if  indorsed  abroad  when  overdue,  may  give  (if  the  foreign 
law  allows  it),  the  indorsee  the  right  to  possession  of  the  bill,  though  by  Enghsh 
law  the  indorsee  of  an  overdue  bill  is,  by  sec.  36  (2),  subject  to  every  flaw  in  his 
indorser's  title,  for  the  "interpretation"  of  the  indorsement  is  to  be  determined  by 
the  law  of  the  place  where  the  indorsement  took  place^).  So  too  the  transfer  of  a 
cheque  in  a  foreign  country  is  to  be  governed  (like  the  transfer  of  movable  chattels) 
by  the  law  of  that  country,  and,  if  the  law  of  such  country  allows  title  to  be  made 
through  a  forged  indorsement,  the  holders  under  that  title  will  not  be  liable  for  con- 
version of  the  amount  of  the  cheque  by  obtaining  payment  thereof^).  An  accept- 
ance void  or  voidable  by  the  law  of  the  coimtry  where  it  is  given,  is  not  binding  by 
English  law*). 

Law  governing  presentment  for  acceptance  or  payment,  notice  of  dishonour,  etc. 
Sec.  72  (3)  allows  the  question  of  presentment,  notice  of  dishonour  etc.,  to  be  governed 
either  by  the  law  of  the  place  where  the  act  is  done,  or  of  the  place  where  the  biU 
is  dishonoured.  Thus,  where  a  biU  was  payable  in  a  foreign  country,  notice  of  dis- 
honour by  an  EngUsh  indorsee  to  an  Enghsh  indorser  was  held  to  be  good  if  it  com- 
phed with  the  foreign  law,  that  is  to  say,  of  the  place  of  dishonour,  though  too  late 
according  to  English  law^).  Clearly,  in  such  cases,  notice  according  to  Enghsh 
law,  being  the  law  of  the  place  where  the  act  is  done,  "would  also  be  vahd. 

Foreign  stamp  laws  and  foreign  laws  of  limitation  of  actions.  BUls,  notes  and 
cheques  made  abroad  do  not  require,  in  order  to  be  vahd  in  England,  to  be  stamped 
in  accordance  with  the  law  of  the  country  where  they  were  drawn  or  made.  But 
it  was  at  one  time  considered,  if  the  instrument  was  rendered  by  the  foreign  law, 
owing  to  the  want  of  a  stamp,  not  merely  inadmissible  in  evidence  but  absolutely 
void,  with  the  result  that  there  was  no  binding  contract  at  aU  in  the  country  in  which 
the  transaction  took  place,  that,  in  such  case,  the  instrument  could  not  be  enforced 
in  England^).  Now,  however,  at  any  rate  in  the  case  of  instruments  "issued"  out 
of  the  United  Kingdom,  no  such  distinction  can,  owing  to  the  exphcit  terms  of  sec.  72 
(1)  (a),  be  drawn.  Equally  so  a  foreign  law  of  hmitation  of  actions  may  either  merely 
bar  the  remedy  after  the  lapse  of  the  prescribed  time,  or  absolutely  extinguish 
the  debt.  In  the  latter  case  only,  it  has  been  held,  wUl  an  English  court  regard  the 
debt  as  extinguished,  provided  that  both  the  parties  to  the  action  have  resided 
in  the  foreign  country  during  the  whole  of  the  prescribed  period').  But  the  necessity 
for  such  continuous  residence  has  not  been  generally  admitted  8). 

7.  Lost  Instruments. 

Title  of  the  finder.  The  finder  of  a  lost  instrument  acquires  no  title  thereto, 
since  the  case  of  a  bUl,  note  or  cheque  is  in  nowise  distinguishable  from  that  of  other 

1)  Cf.  Lebel  v.  Tucker  (1867)  L.  R.  3  Q.  B.  at  p.  84;  Trvmbey  v.  Vignier  (1834)  1  Bing. 
N.  C.  151. 

2)  Alcock  V.  Smith  [1892]  1  Ch.  238.  The  action  was  not  against  the  party  liable  to  pay 
the  bill,  so  that  the  proviso  to  sec.  72  (2)  could  not  apply.  The  bill  was  transferred  under  a 
judicial  sale  in  the  foreign  cotmtry  (Norway),  the  transaction  being  legal  in  that  country.  There 
was  therefore  no  "unlawful  means"  of  negotiation  within  the  meaning  of  sec.  29  (2),  so  that  it 
was  in  fact  considered  that  the  indorsement  was  good  alike  by  the  English  and  the  foreign  law; 
see  per  Lindley,  L.  J.  at  p.  263. 

8)  Embiricos  v.  Anglo-Ati3trian  Bank  [1905]  1  K.  B.  677.  This  case  expressly  does  not 
decide  that  the  English  acceptor  of  a  bill  or  drawer  of  a  cheque  is  therefore  bound  to  pay 
on  a  forged  indorsement  effected  abroad,  since  in  this  case  payment  had  already  been  obtained. 
Vaughan  Williams,  L.  J.  was  however,  disposed  to  think  that  the  contract  of  the  payer  is  to 
pay  on  an  indorsement  recognised  by  English  law,  though  invalid  according  to  what  he  calls 
the  "local  law"  of  England;  see  at  p.  684. 

*)  Burrows  v.  Jemimo  (1726)  2  Stra.  733. 

6)  Bothachild  v.  Ourrie  (1841)  1   Q.  B.  43;  Hirschfetd  v.  8mUh  (1866)  L.  R.  1  C.  P.  340. 

«)  Briatow  v.  Secqueville  (1850)  19  L.  J.  Ex.  289. 

')  Per  Tindal,  C.  J.,  Hvher  v.  SUmer  (1835)  2  Bing.  N.C.  at  p.  211;  Harris  v.  Quine  (1869) 
L.  R.  4  Q.  B.  653. 

8)  See  Smith's  Leading  Cases,  11th.  ed.  vol.  I,  p.  635. 
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movable  property,  the  finder  whereof  acquires  no  title  unless  he  can  show  an  ex- 
press intention  to  abandon  it  on  the  part  of  the  former  owner i).  Yet,  though  the 
finder  acquire  no  title,  he  may,  under  certain  circumstances,  be  able  to  transfer  so 
as  to  confer  a  good  title  on  a  third  party.  Since  no  title  whatever  can  be  made  through 
a  forgery  {ante  p.  291),  if  the  instrument  is  lost  when  in  a  condition  requiring  indorse- 
ment, for  instance  a  bill  drawn  to  the  drawer's  order  but  unindorsed  by  him,  the 
finder  is  powerless  to  transfer  the  instrument  so  as  to  confer  title ,  for  the  drawer's 
necessary  indorsement  must  under  the  circumstances  be  a  forgery,  if  an  attempt 
is  made  to  transfer.  If,  on  the  other  hand,  the  instrument  when  lost  is  payable  to 
bearer,  either  originally  made  so,  or  become  so  by  indorsement  in  blank,  though 
the  actual  finder  acquires  no  title  thereto,  yet  he  may  transfer  it  by  mere  dehvery 
so  as  to  confer  a  good  title  on  a  third  party.  A  person  acquiring  a  lost  instrument 
payable  to  bearer,  not  being  himself  the  actual  finder,  would  probably,  on  the  loss 
being.proved,  have  to  show,  within  the  meaning  of  sec.  30  (2),  that  value  has  ia  good 
faith  been  given  for  the  instrument,  for  it  would  seem  (though  there  is  no  reported 
authority  to  that  effect)  that  theword  "iUegaUty"  in  sec.  30  (2)  would  cover  the  case 
of  the  loss  of  an  instrument,  and  its  subsequent  negotiation  by  the  finder.  Clearly 
the  word  must  cover  the  case  of  a  stolen  instrument,  and  the  above  observations 
apply  equally  to  the  case  of  the  theft  of  an  instrument  payable  to  bearer.  The  fact 
that  the  thief  or  finder  acquires  no  title  does  not  affect  the  right  of  a  holder  in  due 
course,  who  must,  in  order  to  come  within  such  definition,  be  himself  ignorant  of 
the  theft  or  loss,  as  the  case  may  be,  and  the  title  thereby  acquired  may  be  transferred 
to  a  subsequent  party,  though  the  latter  gave  no  value  and  was  aware  of  the  facts, 
provided  that  he  was  not  actually  a  party  to  the  theft  or  finding.  Where  a  crossed 
cheque  is  marked  "not  negotiable",  in  accordance  with  sec.  81,  the  transferee  only 
gets  his  transferor's  title  (see  antep.  280),  that  is  to  say,  if  the  instrument  is  lost  or 
stolen,  he  only  gets  the  worthless  title  of  the  thief  or  finder.  Hence,  in  this  case, 
the  danger  of  loss  is  avoided. 

Notice  should  be  given  of  loss.  It  is  clearly  advisable  that  notice  of  the  loss 
should  be  given  at  once  by  the  loser  to  the  parties  Hable  on  the  instrument,  for  they 
wiU  thereby  be  prevented  from  paying  the  instrument  without  due  inquiry.  Further 
it  is  advisable  that  the  loss  should  be  publicly  advertised.  StiU  neither  notice  nor 
advertisement  of  the  loss  wiU  be  sufficient  to  impugn  a  payment  made  in  despite 
thereof,  even  though  the  party  dealing  with  the  instrument  be  proved  to  have  re- 
ceived the  notice,  if  in  fact  he  has  made  the  payment  in  honest  forgetfulness  of 
the  notice 2).  Moreover,  by  sec.  90,  a  thing  is  to  be  deemed  to  be  done  in  good  faith 
where  it  is  in  fact  done  honestly,  whether  neghgently  or  not. 

Loser's  right  to  demand  duplicate.  If  the  instrument  is  lost  when  not  overdue, 
sec.  69  entitles  the  holder  to  demand  of  the  drawer  another  biU  of  the  same  tenor 
on  his  giving  security,  if  required,  against  possible  claims  on  the  instrument  alleged 
to  be  lost.  This  section  only  deals  with  the  case  of  an  instrument  lost  before  its  matur- 
ity, since  a  bill  lost  when  overdue?  would  be,  by  sec.  36  (2),  subject  to  any  defects 
of  title  affecting  it  at  its  maturity,  and  a  person  taking  it  after  it  is  overdue,  would 
have  no  better  title  than  the  original  finder.  The  only  signature  obtainable  in  these 
circumstances  is  that  of  the  drawer.  The  Act  affords  no  means  of  obtaining  a  dupH- 
cate  bearing  the  signatures  of  the  acceptor,  or  of  prior  indorsers. ; 

Action  on  lost  instrument.  Sec.  70  in  effect  allows  action  to  be  taken  upon  a 
lost  instrument  provided  an  indemnity  is  given,  to  the  satisfaction  of  the  Courts 
against  any  possible  claims.  For  the  provisions  of  this  section  to  apply  the  instru- 
ment must  comply  strictly  with  the  definition  of  a  bill,  note  or  cheque  in  the  Act. 
In  the  case  of  other  instruments,  as  for  instance  bills  of  exchange  which  are  only 
such  for  stamp  purposes,  the  practically  identical  provisions  of  sec.  87  of  the  Common 
Law  Procedure  Act  1854  (17  &  18  Vict.  c.  125)  must  be  invoked. 

Destroyed  instruments.  Sees.  69  and  70  make  no  mention  of  destroyed  instru- 
ments. There  is  no  reason,  however,  for  supposing  any  difference  to  exist  between 
destroyed  and  lost  instruments*).   The  destruction  must  of  course  be  accidental, 

1)  Cf.  Blackstone's  Commentaries,  vol.  2,  p.  9. 

2)  See  Raphael  v.   Bank  of  England  (1855)  17  C.  B.   161. 

3)  In  Thackray  v.  Blackett  (1811)  3  Camp.  164,  the  provisions  of  9  &  10  Will  III.  sec.  3 
(of  which  sec.  69  of  the  Act  of  1882  is  practically  a  re-enactment)  were  invoked  in  order  to  obtain, 
from  the  drawer  dupUcates  of  accidentally  destroyed  bills. 
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otherwise  it  -will  amount  to  cancellation  by  sec.  63  (1).    Notice  of  dishonour  must 
be  given  on  a  lost  or  destroyed  instrument i). 

8.  Limitation  of  Actions. 

General  provisions.  Actions  on  bills,  notes  and  cheques  are  in  no  way  distin- 
guishable from  actions  on  other  simple  contracts,  and  the  Act  of  1882  accordingly 
contains  no  reference  to  the  question  of  the  limitation  of  actions.  Such  actions  there- 
fore fall  within  the  general  provisions  of  sec.  3  of  the  Statute  of  Limitations  of  1623 
(21  Jac.  T.  c.  16),  and  must  be  brought  within  six  years  of  the  first  accruing  of  the 
right  of  action.  Actions  on  promissory  notes  were  not  indeed  brought  within  the 
general  Statute  of  Limitations  till  1704,  by  sec.  2  of  the  Statute  of  Anne  (3  &  4 
Anne,  c.  9)^).  This  statute  has  now  been  repealed  by  the  Act  of  1882,  but  there 
can  be  no  doubt  that  there  is  no  distinction  between  bills  and  notes  in  this  respect, 
there  being  no  reference  to  any  such  distinction  in  sec.  89  of  the  Act  of  1882.  The 
same  period  of  prescription  appHes  to  all  parties  to  the  instrument,  whether  acceptor, 
maker,  drawer,  or  indorser. 

From  what  time  limitation  runs  as  regards  parties  primarily  liable.  The  time 
from  which  the  period  of  Umitation  runs,  as  provided  by  sec.  3  of  the  Statute  of 
1623,  is  to  be  determined  by  the  time  when  a  right  of  action  first  accrued,  that  is  to 
say  when  some  person,  not  necessarily  the  person  seeking  to  enforce  the  right  of 
action,  acquired  such  a  right  against  the  party  sued.  On  a  bill  or  note  payable 
a  certain  time  after  date,  the  time  runs,  in  favour  of  the  acceptor  or  maker,  not 
from  the  time  the  biU  or  note  was  drawn  or  made,  but  from  the  time  it  falls  due^). 
On  a  biU  or  note  payable  a  certain  time  after  sight,  since  there  is  no  right  of  action 
tin  presentment  and  the  lapse  of  time  specified,  the  time  does  not  begin  to  run,  in 
favour  of  the  acceptor  or  maker,  tiU.  after  presentment  and  the  expiration  of  the 
time  specified*).  On  a  bill  or  note  payable  on  demand,  or  at  sight,  or  on  presentation, 
or  in  which  no  time  for  payment  is  expressed^),  unless  the  instrument  is  accompanied 
by  some  writing  restraining  or  postponing  the  right  of  action,  the  time  runs,  in 
favour  of  the  acceptor  or  maker,  from  the  date  of  the  instrument,  or  date  of 
deUvery,  if  dehvery  be  delayed,  and  not  from  the  time  of  demand®).  The  drawer 
of  a  cheque  being  the  party  primarily  Uable,  there  is  an  immediate  right  of  action 
against  him,  and  time  would  run  from  the  date  of  the  cheque,  or  of  its  first 
issue,  and  not  of  its  presentment').  In  the  case  of  an  accommodation  bill  (see  ante 
p.  284.),  where  action  is  brought  by  the  party  granting  the  accommodation  against 
the  party  accommodated  to  enforce  the  contract  of  indemnity  iovolved  in  such  a 
transaction,  the  time  runs,  in  favour  of  the  party  accommodated,  from  the  time  when 
payment  was  made  on  his  behalf  by  the  plaintiff,  and  not  from  the  maturity  of  the 
billS). 

As  against  parties  secondarily  liable.  In  order  to  enforce  the  right  of  recourse 
against  the  drawer  of  a  bUl,  or  the  indorsers  of  a  biU,  note,  or  cheque,  the  instrument 
must  always,  unless  presentment  is  excused,  be  presented  for  payment  8),  and 
notice  of  dishonour,  unless  excused,  be  given^O);  also,  if  the  instrument  is  a  foreign 
one,  it  must  be  protested  i^).  Generally,  therefore,  the  time  will  run,  in  favour  of  the 
drawer  and  indorsers,  from  the  time  when  notice  of  dishonour  is  duly  given  and  re- 
ceived^^).  Since  there  is  an  immediate  right  of  action  against  the  drawer  and  indorsers 
on  non-acceptance  of  a  bill,  the  time  will  run  in  their  favour  from  notice  of  such 

1)  Thackray  v.  Blackett,  supra. 

2)  See  ante  p.  282. 

3)  Wittersheim  v.  Carlisle  (1791)  1  H.  Bl.  631. 
*)  Cf.  Holmes  v.  Kerrison  (1810)  2  Taunt.  323. 

")  Sec.  10  (1)  of  the  Act  of  1882  includes  all  these  cases  in  the  general  definition  of  a  bill 
payable  on  demand. 

6)  Norton  v.  EUam  (1837)  2  M.  &  W.  461;  Francis  v.  Bruce  (1890)  44  Ch.  D.  627. 

7)  In  re  Bethell  (1887)  34  Ch.  D.  at  pp.  556,  557. 

8)  Reynolds  v.  Doyle  (1840)  1  M.  &  G.  753;  Webster  v.  Kirk  (1852)  17  Q.  B.  944. 

9)  See  ante  p.  262. 

10)  See  ante  p.  269. 

11)  See  ante  p.  267;  but  not  a  foreign  note. 

12)  Cf.  In  re  Boyse  (1886)  33  Ch.  D.  at  p.  623;  in  this  passage  the  necessity  for  notice  of 
dishonour,  in  addition  to  presentment,  is  apparently  overlooked.  Protest,  as  already  noticed 
{ante  p.  269)  does  not  excuse  want  of  notice  of  dishonour,  so  that  the  time  cannot  run  from 
the  date  of  protest. 
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non-acceptance;  no  fresh  right  of  action  is  acquired  by  subsequent  non-payment, 
and  the  time  will  not  be  considered  as  running  from  that  date^). 

Acknowledgments  preventing  period  of  limitation  running  out.  In  this  regard 
the  case  of  bills,  notes  or  cheques  presents  'prima  facie  no  exceptional  features.  As 
in  other  cases  of  simple  contracts,  any  acknowledgment  admitting  UabiUty  must 
be  in  writing,  signed  by  the  party  chargeable,  or  his  dtily  authorized  agent^).  Pay- 
ment of  interest  is  generally  a  sufficient  acknowledgment  to  prevent  the  time  running 
out^).  But  no  indorsement  or  memorandum  of  any  payment,  written  upon  a  bill 
or  note  by  or  on  behalf  of  the  person  to  whom  the  payment  is  made,  can  be  regarded 
as  a  sufficient  acknowledgment  to  prevent  the  time  running  out*).  All  payments, 
therefore,  indorsed  on  a  b3l  or  note,  whether  part  payment  of  principal,  or  pajmient 
of  interest,  should  be  signed  by  both  parties,  the  party  paying  as  well  as  the  party 
to  whom  payment  is  made.  Any  acknowledgment,  or  any  pait  payment  by  one 
of  several  joiat  contractors,  as  for  instance  joint  acceptors  of  a  biU,  does  not  prevent 
the  time  running  out  as  regards  the  other  joint  contractors  s). 

1)  Whitehead  v.  Walker  (1842)  9  M.  &  W.  506. 

2)  As  provided  by  9  Geo.  IV.  c.  14  (commonly  known  as  Lord  Tenterden's  Act),  as  amended 
by  sec.  13  of  the  MercantUe  Law  Amendment  Act  1856  (19  &  20  Viot.  c.  97). 

8)  Bealy  v.  Oreenslade  (1831)  2  C.  &  J.  61. 
*)  Sec.  3,  Lord  Tenterden's  Act;  see  above. 
8)  Sec.   1,  Lord  Tenterden's  Act;  sec.   14,  Mercantile  Law  Amendment  Act,  1856. 
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I.  Introduction. 

The  development  of  banking  in  England  began  somewhat  later  than  the  similar 
movement  in  the  great  trading  centres  of  the  Continent,  where  the  earUest  banks 
seem  to  have  been  established  in  the  fourteenth  centm-y,  commencing  with  certain 
Venetian  banks,  which  developed  out  of  the  business  of  money-changing.  The  gold- 
smiths of  Lombardy,  who  gave  their  name  to  Lombard  Street  in  the  City  of  London, 
were  established  here  at  least  as  early  as  the  reign  of  Queen  Ehzabeth,  and  by  the 
reign  of  James  I  they  had  begun  the  business  not  only  of  lending  money  at  interest, 
but,  what  is  the  natural  complement  thereof,  of  accepting  the  deposit  of  money 
at  interest,  and  they  also  kept  running  or  current  accounts  with  their  customers. 
Of  these  bankers  some  have  long  ceased  to  carry  on  business,  others  have  been 
absorbed  into  or  now  form  part  of  larger  institutions,  constituted  on  the  joint-stock 
principle,  and  only  one  survives  as  an  existing  firm,  namely,  Messrs  Child  &  Co. 
of  No.  1,  Fleet  Street,  Temple  Bar. 

But  the  history  of  the  great  Bank  of  England  is  in  substance  the  history  of  bank- 
ing in  this  country.  This  bank  was  founded  by  Act  of  Parliament  in  the  year  1694, 
for  the  purpose  of  raising  the  sum  of  £1,200,000  and  lending  it  to  the  Government 
at  first  at  8  per  cent,  per  annum.  It  was  formed  on  the  joint-stock  system  and,  in 
order  to  foster  its  success  serious  restrictions  were  imposed  on  the  business  devel- 
opments of  other  banks,  and  none  other  was  allowed  to  be  formed  on  the  joint- 
stock  principle  with  limited  HabiUty,  —  a  restriction  which  lasted  imtil  the  year 
1862. 

Bank  notes,  which  were  originally  receipts  for  money  deposited  with  the  gold- 
smiths, and  subsequently  issued  by  the  true  banks,  passed  from  hand  to  hand  and 
carried  the  title  to  an  equivalent  amount  of  the  money  on  deposit ;  and  they  were 
in  constant  use  vmtil  the  institution  of  the  modem  cheque  in  1780.  Erom  the  year 
1708  no  banking  firm  of  more  than  six  partners  was  allowed  to  issue  notes,  and  this 
prohibition  impeded  the  founding  of  new  banks  until,  after  a  modification  in  1826, 
it  was  abolished  in  1833.  By  the  Bank  of  England  Act  of  that  year,  no  bank  notes 
can  be  issued  in  London  or  within  65  miles  thereof  except  by  the  Bank  of  England. 
By  the  Companies  Act  of  1862  private  banks  were  allowed  to  have  as  many  as  ten 
partners.  With  the  invention  of  cheques,  the  issue  of  notes  became  of  less  im- 
portance, and  indeed  some  banks  which  had  the  power  ceased  to  issue  them,  partly 
to  avoid  the  ■  liability  to  pay  on  demand  large  accumulations  of  notes  in  nervous  or 
hostile  hands,  an  Act  of  1704  having  declared  that  promissory  notes  were  trans- 
ferable by  dehvery,  like  bills  of  exchange  to  bearer. 

After  certain  Acts  dealing  with  the  right  of  banks  to  issue  notes,  which  need  not 
be  mentioned  here,  the  Bams  Charter  Act  of  1844,  7  &  8  Vict.  c.  32,  forbade  all 
banks  other  than  those  lawfully  issuing  such  instruments  on  6  May,  1844,  to  draw, 
accept,  make  or  issue  any  biU  of  exchange  or  promissory  note  payable  on  demand 
to  bearer.  A  banker  who  has  once  ceased  to  issue  his  own  notes  cannot  resume 
issuing.  Prom  the  year  1828  the  issue  in  England  and  Wales  of  notes  of  a  less 
amount  than  £5  has  been  forbidden. 

Under  the  above  Act  of  1844  the  Bank  of  England  may  issue  notes  covered 
by  public  securities  up  to  the  amount  of  £14,000,000,  and  above  that  sum  may 
issue  to  any  amount  to  the  banking  department  of  the  same  bank  in  exchange  for 
gold  coin  or  gold  or  silver  buUion.  The  Act  also  divided  the  bank  into  two  depart- 
ments, one  to  continue  the  ordinary  banking  business  and  the  other  to  issue  notes 
only. 

Although  it  had  long  been  thought  that  the  Act  of  1708  made  large  joint-stock 
banks  illegal,  in  the  year  1833  the  law  officers  of  the  Crown  gave  an  opinion  that 
such  banks  were  lawful  by  the  Common  Law,  and  by  the  Bank  of  England  Act  of  that 
year  the  piu^ort  of  that  opinion  was  affirmed.  Erom  that  time  dates  the  rise  of  the 
great  modem  joint-stock  banks,  those  formed  before  the  Companies  Act  of  1862 
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being  at  the  time  of  unlimited  liability,  though  aU  the  leading  banks  have  since 
taken  advantage  of  the  powers  of  the  Companies  Act  of  1879^  and  the  habihty  of 
their  shareholders  is  now  hmited  to  the  amount  unpaid  on  their  shares. 

Bankers  and  banks  which  are  authorised  to  issue  notes  are  bound  to  take  out 
an  annual  revenue  heence  of  £  30,  and  certain  stamp  duties  are  payable  on  the  notes 
issued^);  but  these  may  be  compounded  for^). 

The  provincial  banks  which  previous  to  the  year  1844  had  the  power  to  issue 
notes  have  now  to  a  very  considerable  extent  become  merged  ia,  and  act  as  branches 
of,  some  large  joint-stock  bank  centred  in  London.  This  movement  has  been  very 
rapid  in  late  years,  partly  owing  to  the  general  tendency  of  business  to  accumulate 
in  fewer  but  more  powerful  estabhshments  —  the  cause  for  which  need  not  here 
be  investigated  —  partly  through  the  great  London  banks  finding  it  more  profitable 
to  own  branches  than  to  act  as  agents  to  coimtry  banks,  and  partly  to  avoid  com- 
petition between  an  extending  London  bank  and  the  existing  local  institutions.  The 
note  issue  of  the  local  banks  had  already  been  much  reduced  in  quantity,  and  in 
some  cases  discontinued,  but  on  amalgamation  with  the  London  companies  the  note 
issue  automatically  ceased. 

Except  ia  the  case  of  the  Bank  of  England  no  security  was  required  to  be  kept 
in  English  banks  to  guarantee  the  payment  of  the  note  issue;  but  the  Act  of  1879 
enacted  that  on  an  unlimited  company  becoming  Hmited,  its  note  issue  should  be 
a  first  charge  with  Tmhmited  Habihty  on  aU  assets :  and  that  the  HabiUty  of  the  mem- 
bers for  meeting  the  notes,  should  be  unlimited^). 

As  an  inducement  to  other  banks  to  discontinue  their  issues  of  bank-notes, 
the  Bank  of  England  has  power,  while  such  banks  are  continuing  business,  to  enter 
into  agreements  of  composition  with  them*). 

A  Hmited  banking  company  must  put  up  in  a  conspicuous  place,  both  in  its 
registered  office,  and  in  each  of  its  branches,  a  statement  of  its  capital,  assets  and 
HabDities^). 

Formation  of  banks.  It  is  now  usual  for  banks  to  be  formed  under  the  Companies 
(ConsoHdation)  Act  1908.  and  by  s.  1  thereof,  "No  company,  association  or  part- 
nership consisting  of  more  than  ten  persons  shall  be  formed  for  the  purpose  of  carrying 
on  the  business  of  banking,  unless  it  is  registered  as  a  company  under  this  Act,  or  is 
formed  in  pursuance  of  some  other  Act  of  ParHament,  or  of  letters  patent."  It  is 
now  unusual  for  banks  to  be  formed  by  letters  patent. 

Returns.  Every  banker  in  England  and  Wales  must  on  the  first  day  of  January 
in  each  year,  or  within  fifteen  days  thereafter,  make  a  return  to  the  Commissioners 
of  Stamps  and  Taxes,  Inland  Revenue  Office,  of  his  name,  residence  and  occupation, 
or,  in  the  case  of  a  company  or  partnership,  of  the  name,  residence  and  occupation 
of  every  person  composing  or  being  a  member  of  such  company  or  partnership, 
and  also  the  name  of  the  firm  under  which  such  banker,  company  or  partnership 
carries  on  the  business  of  banking,  and  of  every  place  where  such  business  is  carried 
on.    The  penalty  for  infringement  is  £50^). 

Every  Hmited  banking  company  must  before  it  commences  business,  and  also 
on  the  first  Monday  in  February  and  the  first  Tuesday  in  August  in  every  year 
during  which  it  carries  on  business,  make  a  statement  in  the  form  marked  C.  in  the 
First  Schedule  to  the  Companies  (ConsoHdation)  Act,  1908,  or  as  near  thereto  as 
circumstances  will  admit.  A  copy  of  the  statement  must  be  put  up  in  a  conspicuous 
place  in  the  registered  office  of  the  company,  and  in  every  branch  office  or  place 

1)  Stamp  Act,   1891  (64  &  55  Vict.  o.  39). 

2)  9  Geo.  IV.  c.  23,  s.  7;  17  &  18  Vict.  o.  83,  s.  12. 

3)  This  section  was  repealed  by  the  Companies  (Consolidation)  Act  1908  (7  Ed.  7,  c.  69, 
section  251),  which  now  governs  the  point  as  foUows:  1.  A  bank  of  issue  registered  under  this  Act 
as  a  limited  company  shall  not  be  entitled  to  limited  liability  in  respect  of  its  notes ;  and  the  mem- 
bers thereof  shall  be  liable  in  respect  of  its  notes  in  the  same  manner  as  if  it  had  been  registered 
as  unlimited;  but  if  in  the  event  of  the  company  being  wound  up  the  general  assets  are 
insufficient  to  satisfy  the  claims  of  both  the  note-holders  and  the  general  creditors,  then  the 
members  after  satisfying  the  remaining  demands  of  the  note-holders,  shall  be  liable  to  contribute 
towards  pasrment  of  the  debts  of  the  general  creditors  a  sum  equal  to  the  amount  received  by 
the  note-holders  out  of  the  general  assets. 

*)  7  &  8  Vict.  c.  32,  s.  25;  19  &  20  Vict.  c.  20. 

5)  Companies  Consolidation  Act,  1908  (8  Ed.  7,  c.  69)  s.  102  (2). 

8)  7  &  8  Vict.  32,  s.  21. 
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where  the  business  of  the  company  is  carried  on ;  and  every  member  and  every  cre- 
ditor of  the  company  is  entitled  to  a  copy  of  the  statement,  on  payment  of  a  sum 
not  exceediug  sixpence.  If  default  is  made  in  compUance  with  these  provisions, 
the  company  is  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which 
the  default  continues;  and  every  director  and  manager  of  the  company  who  know- 
ingly and  wilfully  authorises  or  permits  the  default  is  hable  to  the  like  penalty i). 

Audit.  In  the  case  of  a  banking  company  registered  after  the  15th  of  August 
1879,  if  the  company  has  branch  banks  beyond  the  Umits  of  Europe,  it  is  sufficient 
if  the  auditor  is  allowed  access  to  such  copies  of  and  extracts  from  the  books  and 
accounts  of  any  such  branch  as  have  been  transmitted  to  the  head  office  of  the 
company  in  the  United  Kingdom ;  and  the  balance  sheet  must  be  signed  by  the  secret- 
ary or  manager  (if  any),  and  where  there  are  more  than  three  directors  of  the  com- 
pany by  at  least  three  of  those  directors,  and  where  there  are  not  more  than  three 
directors,  by  aU  the  directors"  2). 

Unclaimed  dividends.  Provision  is  made  by  the  National  Debt  Act,  1870,  for 
the  transfer  to  the  National  Debt  Commissioners  of  dividends  unclaimed  for  ten 
years  on  the  several  capital  or  joint  stocks  of  perpetual  annuities  described  in  the 
first  schedule  to  the  Act,  and  for  re-transfer  to  the  account  of  any  person  showing 
a  title  thereto^). 

The  Bankers'  Clearing  House.  This  institution,  which  appears  to  have  existed 
in  a  rudimentary  form  as  early  as  the  year  1773,  was  designed  and  is  used  to  avoid 
the  necessity  of  presenting  each  individual  cheque  at  the  bank  on  which  it  is  drawn, 
by  setting  off  the  claims  by  a  bank  against  the  claims  upon  it,  and  setthng  the  account 
by  paying  the  difference  only.  Thus,  to  take  a  very  simple  case,  Bank  A  presents 
a  cheque  for  £100  drawn  upon  Bank  B:  but  Bank  B  presents  a  cheque  for  £50 
drawn  upon  Bank  A,  with  the  result  that  Bank  B  has  to  pay  Bank  A  the  balance 
of  £50.  Bank  B  pays  this  balance,  not  directly  to  Bank  A,  but  by  paying  that  sum 
into  the  Clearing  House  Account  at  the  Bank  of  England,  to  the  credit  of  Bank  A. 
In  practice  the  balances  shown  by  all  the  Clearing  House  operations  at  the  close 
of  each  day,  are  paid  by  the  debtor  banks. 

For  convenience  in  clearing,  all  printed  cheques  are  now  marked  in  the  lower 
left  hand  comer  with  T  for  Town  or  City  Clearing,  or  M  for  Metropolitan  Clearing, 
or  C  for  Country  Clearing. 

Cheques  presented  direct  to  a  Bank  after  the  closing  of  the  Clearing  House 
are  marked,  that  is,  accepted  for  payment  on  the  next  day  in  priority  to  other 
cheques. 

The  Bank  of  England  is  not  a  member  of  the  Clearing  House  but  it  utihses  that 
institution  for  the  presentment  and  payment  of  cheques  due.  In  the  year  1858  the 
Country  Clearing  Department  was  added,  in  which  the  practice  is  for  cheques  on 
country  bankers  to  be  presented  through  a  London  bank  to  the  London  agent  of  the 
country  banker.  The  latter  transmits  them  by  the  next  post  to  the  country  banker, 
who  advises  his  agent  by  return  of  post  whether  to  pay  or  not;  and  in  the  first 
case  the  agent  pays  the  amount  to  the  Clearing  House  account. 

There  are  printed  Rules  and  Regulations  to  be  observed  by  the  members  of  the 
Clearing  House,  and  a  few  cases  have  been  decided  as  to  their  due  observance,  but 
they  do  not  seem  material  to  this  work. 

Savings  Banks.  In  1863  an  Act*)  was  passed  repealing  all  previous  Acts  on  the 
subject,  and  defining  a  Savings  Bank  as  "any  institution  in  the  nature  of  a  bank 
to  receive  deposits  of  money  for  the  benefit  of  the  persons  depositing  the  same, 
to  accumulate  the  produce  of  so  much  thereof  as  shall  not  be  required  by  the  depos- 
itors, their  executors  or  administrators,  at  compound  interest,  and  to  return  the 
whole  or  any  part  of  such  deposit  and  the  produce  thereof  to  the  depositors,  their 
executors  or  administrators"  (after  deducting  management  expenses)  "but  deriving 
no  benefit  whatsoever  from  any  such  deposit  or  the  produce  thereof." 

No  future  savings  bank  was  to  be  formed  without  the  previous  sanction  and 
approval  of  the  Commissioners  for  the  Reduction  of  the  National  Debt  6)  and  their 
Rules  and  Regulations  must  be  certified  by  the  Registrar  appointed  under  the 

1)  Companies  (Consolidation)  Act,  1908,  s.   108. 

2)  Companies  (Consolidation)  Act,   1908,  s.   113. 

3)  33  &  34  Vict.  c.  71,  Part  7. 
*)  26  &  27  Vict.  o.  87. 

S)  26  &  27  Vict.  o.  87,  s.  2. 
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BWendly  Societies  Acts  under  the  Title  "Savings  Bank  certified  under  the  Act 
of  18631).  No  designation  or  description  of  a  Savings  Bank  may  import  the 
suggestion  that  the  Government  is  responsible  to  the  depositors  2). 

Any  dispute  between  persons  claiming  a  deposit  or  between  them  and  the 
officials  of  the  bank  must  be  referred  to  the  final  award  of  the  Registrar  under 
the  Friendly  Societies  Act,  18963). 

All  sums  for  investment  by  the  Trustees  must  be  paid  into  the  Bank  of  Eng- 
land and  invested  in  the  names  of  the  Commissioners  for  the  Reduction  of  the  Nation- 
al Debt  or  the  trustees  may  (since  1904)  make  special  investments  if  authorised 
as  required  by  the  Act  of  that  year*). 

If  any  officer  has  in  his  hands  or  possession  by  virtue  of  his  office  or  appoint- 
ment, any  money  or  effects  belonging  to  the  bank,  or  any  deeds  or  securities  relating 
to  the  same,  such  money  is  repayable  ia  priority  to  any  of  his  other  debts  and  all 
his  assets  are  charged  with  the  pa3mient  and  discharge  thereof^). 

A  certified  bank  may  be  wound  up  under  the  Companies  (Consolidation  Act), 
19086). 

The  Post  Office  Savings  Bank  is  a  bank  with  the  security  of  the  Government 
for  the  repayment  of  the  deposits,  and  is  subject  to  much  the  same  legislation 
as  the  above  trustee  banks. 

There  are  also  special  banks  for  the  savings  of  the  naval  and  military  servants 
of  the  Crown. 

Foreign  and  Colonial  Banks.  A  foreign  or  colonial  bank  didy  constituted  as  a 
corporation  in  its  own  country,  may  sue  and  be  sued  in  this  country  as  a  corporation. 
The  capacity  of  a  corporation  to  enter  into  any  legal  transaction  is  governed  both 
by  the  constitution  of  the  corporation,  as  hmited  by  the  law  of  its  coimtry,  and 
by  the  law  of  the  country  where  the  transaction  takes  place''). 

Partners  must  sue  and  be  sued  as  individuals,  but  it  carrying  on  business  within 
the  jurisdiction  may  sue  and  be  Sued  in  the  firm  name  8). 

Bankers'  correspondents.  The  relation  of  customer,  banker  and  the  correspon- 
dent of  the  latter  is  governed  by  the  usual  law  of  agency.  "Every  agent  who  employs 
a  sub-agent  is  liable  to  the  principal  for  money  received  by  the  sub-agent  to  the 
principal's  use,  and  is  responsible  to  the  principal  for  the  negligence  and  other 
breaches  of  duty  of  the  sub-agent  in  the  course  of  his  employment."  8) 

If  the  customer  has  given  orders  inconsistent  with  this  usual  relation  or  has 
by  conduct  acquiesced  in  a  course  of  disposition  of  the  funds  by  the  sub-agent,  and 
the  loss  occurs  through  carrying  out  these  orders  or  through  this  disposition  being 
followed,  the  banker  wiQ  be  exempt  from  responsibility  i"). 

Collecting  banks.  The  rights  and  habUities  of  bankers  acting  as  collecting  agents 
wiU  be  found  under  the  title  "Bills  of  Exchange". 

Branch  Banks.  It  has  been  said  above  that  a  great  many  local  banks  have  been 
absorbed  by  the  larger  London  banks,  and  that  the  latter  have  also  formed  fresh 
branches  on  their  own  account.  This  gives  rise  to  the  question  of  the  relative  posi- 
tion of  these  institutions  to  each  other. 

For  the  pm^ose  of  ascertaining  the  assets  and  liabilities  of  a  central  bank,  the 
total  of  aU  the  assets  and  liabilities  both  at  the  central  office  and  at  all  the  branches 
must  be  added  together  and  balanced.  But  for  the  purpose  of  the  internal  relations 
of  the  whole  system,  each  branch  is  regarded  as  the  agent  of  the  central  office  and 
of  each  of  the  other  branches  ^i). 

However,  as  between  the  customer  and  the  branch  where  he  keeps  his  account, 
this  branch  is  a  separate  bank,  so  long  as  both  he  and  the  bank  are  going  concerns 


1)  Ibid.  s.  5. 

2)  54  &  55  Vict.  c.  21  s.   1. 

')  26  &  27  Vict.  o.  87,  s.  48,  as  subsequently  amended  by  59  &  60  Vict.  c.  25,  s.  68. 

*)  4  Ed.  VTI,  c.  8. 

6)  26  &  27  Vict.  o.  87,  s.   14. 

6)  8  Ed.  Vn,  c.  69,  s.  267. 

7)  Of.  Dicey's  Conflict  of  Laws,  2nd  ed.  p.  469. 

8)  Order  XLVIIIa. 

9)  Bowstead's  Law  of  Agency,  art.  61,  Machersy  v.  Bamsays,  (1843),  9  CI.  &  F.  p.  818: 
Barkworth  v.  Ellerman  (1861),  6.  H.  &  N.  605. 

10)  WilUams  v,  Deacon  (1849),  4  Ex.  397. 

11)  Prince  v.  OrienUd  Bank  Corporation  (1878)  3  App.  Cas.  325. 
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and  able  to  pay.  One  effect  of  this  is  that  each  branch  which  is  Hable  on  the  same 
bill  is  entitled  to  notice  of  dishonour i).  Another  result  is  that  a  payee  who  obtains 
payment  at  a  branch,  other  than  that  on  which  a  cheque  is  drawn,  must  repay 
the  amount  if  the  cheque  is  ultimately  dishonoured  2).  Again,  if  the  head  office  has 
stopped  payment,  but  before  notice  thereof  has  been  received,  a  customer  pays 
in  money,  this  cannot  be  recovered,  except  as  a  debt  provable  in  the  winding  up  3). 

On  the  other  hand,  notice  of  the  customer's  bankruptcy  received  at  the  head 
central  office,  is  only  notice  to  each  branch  at  a  time  when  a  reasonable  interval 
for  receiving  it  has  transpired*). 

Bankers'  Books  Evidence  Act,  1879  (42  Vict.,  c.  11).  By  this  Act  a  copy  of  any 
entry  in  a  banker's  book  must  be  received  as  'prima  facie  evidence  in  aU  legal  proceed- 
ings on  certain  previous  proof  of  regularity  of  the  book,  provided  that  it  has  been 
examined  with  the  original  by  the  witness.  Unless  by  order  of  the  judge,  a  banker 
cannot  be  compelled  to  produce  a  book  the  contents  whereof  can  be  proved  in  this 
way;  but  a  Court  or  Judge  may  make  an  order  giving  a  party  liberty  to  inspect  and 
take  copies  of  any  entries  for  the  purpose  of  any  pending  legal  proceeding,  the  costs 
being  in  the  discretion  of  the  Court  or  Judge. 

A  stockholder  is  entitled  to  inspect  the  particular  entries  which  refer  to  the 
stock  in  which  he  is  interested,  but  no  other  entries;  and  books  may  generally 
only  be  inspected  when  some  particular  dispute  has  arisen  in  which  the  applicant 
is  personally  interested  in  a  manner  which  differs  from  the  interests  of  other 
members  of  the  company^). 

II.  Usual  documents  of  credit. 

Bank  Notes.  All  bills,  drafts  or  notes  (other  than  notes  of  the  Bank  of  England) 
which  are  issued  by  any  banker  or  the  agent  of  any  banker  for  the  payment  of  money 
to  the  bearer  on  demand,  and  aU  bills,  drafts  or  notes  so  issued  which  entitle  or  are 
intended  to  entitle  the  bearer  or  holder  thereof,  without  indorsement,  or  without 
any  further  or  other  indorsement  than  may  be  thereon  at  the  time  of  the  issuing 
thereof,  to  the  payment  of  any  sum  of  money  on  demand,  whether  the  same  is  so 
expressed  or  not,  in  whatever  form  and  by  whomsoever  such  bills,  drafts  or  notes 
are  drawn  or  made,  are  deemed  to  be  bank  notes  of  the  banker  by  whom  or  by  whose 
agent  the  same  are  issued^). 

Bank  of  England  notes  are  for  most  purposes  considered  as  cash  and  pass  as 
such.    They  are  legal  tender  for  all  sums  above  £5'^). 

Notes  issued  by  other  banks  are  not  legal  tender,  and  can  be  objected  to  at  the 
time  that  they  are  tendered.  A  person  who  pays  a  new  obligation  in  these  notes 
does  not  guarantee  the  solvency  of  the  banker  who  issued  the  notes,  and  it  the  latter 
fails  to  meet  them,  cannot  be  made  to  pay  again^).  But  it  is  otherwise  if  the  obhga- 
tion  was  already  existing  9),  unless  the  person  receiving  the  notes  is  guilty  of  laches. 
And  in  any  case  the  transferor  by  deUvery  "warrants  to  his  immediate  transferee,  ' 
being  a  holder  for  value,  that  the  bill  is  what  it  purports  to  be ,  that  he  has  a  right 


1)  Fielding  <Ss  Go.  v.  Gorry  [1898]  1   Q.  B.  268. 

2)  Woodland  v.  Fear  (1857),  7  E.  &  B.  519. 

»)  Oriental  Bank  Gorporaiion  (1884),  28  Ch.  D.  634. 

*)  Willis  V.  Bank  of  England  (1835),  4  Ad.  &  E.  21. 

S)  Foster  v.  Bank  of  England  (1846)  8  Q.B.  689;  Bank  of  Bombay  v.  Suliman  Sonji  (1908J 
99  L.  T.  62. 

*)  17  &  18  Vict.  0.  83,  s.  11.  All  such  notes  are  liable  to  stamp  duties  or  composition  for 
stamp  duties,  s.  12.  See  the  Stamp  Act,  1981,  ss.  29  to  31.  By  the  Schedule  to  this  Act  the  duties 
are  as  follows  (excepting  notes  of  the  Bank  of  England): 

For  money  not  exceeding  £1 0 

Exceeding     £    1  and  not  exceeding  £      2 

£    2                 „  £      5 

£    5                 „  £    10 

£10                 „  £    20 

£20                „  £    30 

£30                 „  £    50 0     5       0 

£50                „  £100 0     8       6 

')  3  &  4  Will  IV,  c.  98,  s.  6. 

S)  Camidge  v.  Allenby  (18^7),  6  B.  &  C.  373. 

»)  Ihid.  See  generally  Tirmrm  v.  Gibhins  (1852),  18   Q.  B.  722. 
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to  transfer  it,  and  that  at  the  time  of  the  transfer  he  is  not  aware  of  any  fact  which 
renders  it  valueless" i). 

The  Statute  of  lamitations  does  not  apply  to  bank  notes,  whether  they  have 
been  presented  or  not  2). 

If  the  bank  stops  payment,  interest  will  be  due  on  its  notes  from  the  time  when 
a  demand  is  made  in  respect  thereof^). 

Bank  post  bills.  These  are  now  only  issued  by  the  Bank  of  England  and  are  used 
mostly  by  persons  who  are  travelling.  They  are  practically  equivalent  to  promissory 
notes  to  order  and  do  not  therefore  require  acceptance.  But  in  some  respects  they 
pass  as  money,  when  duly  indorsed,  and  form  good  tender  or  payment  if  not  objected 
to  at  the  time*). 

Letters  of  Credit.  "A  letter  of  credit  (sometimes  called  a  bill  of  credit)  is  an  open 
letter  of  request,  whereby  one  person  (usually  a  merchant  or  a  banker)  requests 
some  other  person  or  persons  to  advance  money  or  give  credit  to  a  third  person 
named  therein,  for  a  certain  amount,  and  promises  that  he  wUl  repay  the  same 
to  the  person  advancing  the  same,  or  accept  bills  drawn  upon  himsefi  for  the  like 
amount.  It  is  called  a  general  letter  of  credit  when  it  is  addressed  to  aU  merchants 
or  other  persons  in  general,  requesting  such  advance  to  a  third  person ;  and  it  is  called 
a  special  letter  of  credit  when  it  is  addressed  to  a  particular  person  by  name,  re- 
questing him  to  make  such  advance  to  a  third  person"^).    It  is  not  negotiable. 

Marginal  letters  of  credit  are  negotiable.  These  are  written  on  the  same  paper 
as  a  bill  of  exchange  to  the  same  amount,  and  together  constitute  an  undertaking 
by  the  issuer  to  accept  the  biU^).  They  are  limited  usually  in  time  and  amount. 
They  are  called  "open  credits"  unless  there  is  a  condition  therein  that  they  are  to 
be  accompanied  by  commercial  documents  representing  goods  at  the  time  of  their 
acceptance.  They  are  then  called  "documentary  credits".  These  letters  of  credit 
must  be  stamped  as  biUs  of  exchange,  unless  they  authorise  drafts  to  be  drawn 
out  of  the  United  Kingdom  for  payment  in  the  United  Kingdom''). 

Circular  notes.  A  circular  note  is  a  request  by  a  bank  to  its  foreign  correspon- 
dents to  pay  a  certain  sum  to  a  certain  person.  It  is  usually  accompanied  by  a 
"letter  of  indication"  intended  to  identify  the  person  in  whose  favour  the  note  is 
drawn  and  containing  his  signature. 

Cheques.  A  cheque  is  an  unconditional  and  imperative  stamped  order  in  writing 
drawn  on  a  banker  signed  by  the  drawer  or  his  duly  authorised  agent,  requiring 
the  banker  to  whom  it  is  addressed  to  pay  on  demand  a  sum  certain  in  money  to 
or  to  the  order  of  a  specified  person  or  to  bearer  8). 

A  cheque  is  not  invahd  by  reason: 

a)  That  it  is  not  dated; 

b)  That  it  does  not  specify  the  value  given,  or  that  any  value  has  been  given 
therefor; 

c)  That  it  does  not  specify  the  place  where  it  is  drawn  or  the  place  where  it 
is  payable^). 

Cheques  should  be  drawn  in  Enghsh  and  expressed  in  Enghsh  money.  If  the 
sum  payable  is  expressed  in  words  and  also  in  figures,  and  there  is  a  discrepancy 
between  the  two,  the  sum  denoted  by  the  words  is  the  amount  payable  i"). 

After  a  cheque  has  been  paid  by  the  banker  and  the  account  in  which  it  appears 
has  been  settled,  it  becomes  the  property  of  the  customer,  who  can  demand  it  from 
the  banker  1J-). 

A  cashed  cheque  is  evidence  of  payment  of  a  debt,  when  the  latter  is  admitted 
or  proved  to  have  existed  i^). 


1)  BiUs  of  Exchange  Act,  1882,  45  &  46  Vict.  c.  43,  s.  58  (3). 

2)  55  &  56  Vict.  0.  48,  s.  6;  17  &  18  Vict  c.  83,  s.  11. 

3)  The  East  of  England  Banking  Co.  (1868),  L.  R.  4  Ch.  14. 

*)   Tiley  v.  Courtier  (1817),  2  C.  &  J.  16,  note  (c);  Oaine  v.  Coulton  (1863),  1  H.  &  C.  764. 

5)  Story  on  Bills  of  Exchange,  §  459. 

6)  Maitland  v.  The  Chartered  Mercantile  Bank  etc.  (1869),  38  L.  J.  Ch.  363. 
')  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  32,  Schedule  (4th  exemption). 
8)  Bills  of  Exchange  Act,  1882,  (45  &  46  Vict.  c.  43),  ss.  3  &,  73. 

»)  Ibib.  s.  3  (4). 

10)  Ibid.  B.  9  (2).    For  further  information  see  title  "Bills  of  Exchange",  ante. 

11)  Charles  v.  Blackwell  (1877),  2  C.  P.  D.  151,  162. 

12)  Mountford  v.  Harper  (1847),  16  M.  &  W.  825;  Thorn/peon  v.  Pitman  (1858),  1  F.  &  F.  339. 
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III.  Banker  and  Customer. 

In  so  far  as  the  banker  is  the  agent  of  his  customer,  he  is  "bound  to  use  rea- 
sonable skill,  care  and  diligence  in  presenting  and  securing  payment  of  the  drafts 
entrusted  to  him  for  collection  and  placing  the  proceeds  to  his  customer's  account, 
or  in  taking  such  other  steps  as  may  be  proper  to  secure  the  customer's  interests" i). 

He  is  also  imder  an  obligation,  the  hmits  of  which  are  not  weU  defined,  not 
unreasonably  to  disclose  the  state  of  his  customer's  account.  He  is  justified  in  an- 
swering inquiries  as  to  the  general  credit  of  the  customer  to  a  person  who  proposes 
to  enter  into  business  relations  with  him  2);  but  he  is  not  under  any  duty  to  the  in- 
quirer to  do  more  than  answer  honestly  according  to  the  information  in  his  possession 
at  the  time.    He  is  not  bound  to  make  further  inquiries^). 

Cuirent  Account.  Apart  from  special  transactions,  which  will  be  noticed  in  due 
course,  the  relation  between  banker  and  customer  is  that  of  debtor  and  creditor 
according  as  the  banking  account  of  the  customer  is  in  credit  or  is  overdrawn*). 

But  if  the  customer's  account  is  in  credit  merely  because  the  banker  has  made 
a  specific  loan  to  the  customer,  the  customer  is  a  debtor  to  the  extent  of  that  loan, 
subject  to  the  special  terms  thereof.  An  overdraft  is  a  loan  to  the  extent  of  the 
money  actually  overdrawn. 

One  result  of  this  relation  is  that  the  money  paid  in  by  the  customer  becomes 
the  absolute  property  of  the  banker  and  he  is  neither  strictly  a  trustee  nor  agent 
of  the  customer  in  respect  of  that  money.  Hence  it  follows  that  the  debt  is  a  simple 
contract  debt,  and  in  the  absence  of  special  circumstances  is  barred  by  the  expira- 
tion of  six  years^).  A  cheque  does  not  operate  as  an  assignment  of  funds  in  the 
hands  of  the  banker  6).  There  is  therefore  no  contractual  relation  between  a  payee 
of  a  cheque  and  the  banker  on  whom  it  is  drawn,  and  the  former  has  no  right  of  ac- 
tion against  the  latter  for  refusing  to  pay  the  cheque''). 

On  presentment  of  a  cheque  drawn  upon  him  by  a  customer  the  banker  must 
pay  it  at  once  according  to  the  custom  of  bankers,  provided  that  he  has  sufficient 
funds  of  the  customer  in  his  hands  for  a  sufficient  time  before  presentment  to  enable 
him  to  do  this  8). 

As  a  balance  in  a  customer's  favour  is  a  debt  immediately  payable,  it  follows 
that  the  bank  has  no  right  to  retain  that  sum  against  a  future  debt  by  the  customer 
to  itseK,  e.  g.  by  reason  of  having  discounted  bills  which  are  not  mature,  and  cheques 
may  not  be  dishonoured  either  on  that  ground,  or  because  of  an  error  made  by  the 
banker  in  the  accoimts,  or  because  of  a  disputed  claim  which  is  unsettled  8). 

But  if  a  banker  has  by  mistake  shown  a  larger  balance  in  the  passbook  than 
the  true  one,  the  customer  is  entitled  to  have  his  cheques,  which  are  issued  before  the 
mistake  is  notified  to  him,  honoured  up  to  the  amount  of  the  balance  shown,  in  the 
absence  of  fraud  or  negHgence.  But  he  remains  a  debtor  to  the  amoimt  of  the  over- 
draftio). 

It  seems  that  if  a  bank  habitually  credits  a  customer's  account  with  the  amount 
of  cheques  paid  in,  before  they  are  cleared,  they  must  honour  the  customer's  cheques 
up  to  the  balance  so  shown,  in  the  absence  of  special  circumstances  ii). 

1)  Hart's  Law  of  Banking,  part  V.  Bank  of  Van  Diemen's  Land  v.  Bank  of  Victoria  (1871), 
L.  R.  3  P.  C.  526;  Prince  v.  Oriental  Bank  Corporation  (1878),  3  App.  Cas.  325. 

2)  Rdbshaw  v.  Smith  (1878),  38  L.  T.  423. 

3)  Parsons  V.  Barclay  (1910),  26  T.  L.  R.  628. 
*)  Foley  V.  Hill  (1848),  2  H.  L.  C.  28 

6)  Ibid,  and  Pott  v.  Clegg  (1847),  16  M.  &  W.  321. 

6)  Bills  of  Exchange  Act,  1882,  (45  &  46  Vict.  c.  61),  s.  53  (1). 

')  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  53;  Schroeder  v.  Central  Bank  (1876), 
34  L.  T.  735;  Bence  v.  Shearman  [1898]  2  Ch.  582. 

8)  Foley  V.  Hill,  u.  s.;  Bank  of  England  v.  VagUano  [1891]  A.  C.  at  p.  157. 

•)  Jeffryes  v.  Agra  Bank  (1866),  L.  R.  2  Eq.  674.  This  was  in  fact  a  case  of  dealing  with 
marginal  receipts  given  by  Bank  (C)  to  customer  A.  who  pledged  them  with  Bank  (B).  The  mar- 
ginal receipts  represented  moneys  of  A.  retained  by  Bank  (C)  to  meet  his  futm'e  liabilities;  cf. 
King  v.  British  Linen  Co.  (1899),  1  F.  928. 

1")  Marzetti  v.  Williams  (1830),  1  B.  &  Ad.  415;  Deutsche  Bank  v.  Beriro  (1895),  1  Com.  Cas. 
123,  255. 

11)  Armfield  Y.London  <fc  Westminster  Bank  (1883),  C.  &  E.  170;  Branabyv.  East  LondonBank 
(1866),  14  L.  T.  403. 
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If  a  banker  dishonours  or  refuses  to  pay  the  amount  of  his  customer's  cheque- 
without  just  cause,  he  is  liable  to  an  action  for  the  damage  to  the  credit  of  his  cus- 
tomer, and  must  pay  a  reasonable  sum  although  no  actual  damages  are  proved i). 
But  if  a  bank  receives  cheques  as  an  agent  for  collection,  which  is  the  usual  case, 
the  customer  is  not  entitled  to  draw  against  them  by  the  mere  fact  that  they  have 
been  credited  in  the  ledger^).  It  might  be  otherwise  if  they  were  credited  in  the 
pass-book. 

On  the  other  hand,  if  a  customer  has  two  current  accounts,  one  at  one  branch 
and  one  at  another,  a  cheque  drawn  on  one  branch  may  be  dishonoured ,  although 
he  has  a  sufficient  credit  balance  at  another,  and  payment  of  a  cheque  drawn  on 
one  branch  may  be  refused  at  a  different  branch^).  And  if  at  the  same  bank  a  cus- 
tomer has  both  a  current  account  and  a  deposit  account,  the  bank  may  dishonour 
a  cheque  drawn  on  an  insufficient  current  account,  although  there  is  sufficient  on  the 
deposit  account.  But  where  a  customer  has  two  accoimts  at  the  same  office,  a 
cheque  drawn  on  a  solvent  accoimt  cannot  be  dishonoured  on  the  ground  that  the 
other  accoimt  is  overdrawn*),  provided  the  accounts  ought  to  be  kept  separate  under 
an  agreement  to  keep  them  so. 

Bankers  are  only  entitled  to  charge  their  customers  for  payments  made  in  re- 
spect of  orders  to  pay  signed  by  the  customer  or  by  his  duly  authorised  agent.  An 
unauthorised  signature  which  is  not  forged  may  be  ratified  S). 

If  a  banker  has  agreed  to  allow  the  customer  to  overdraw  or  has  advanced  him 
a  loan,  the  cheques  of  the  latter  which  are  issued  before  the  bank  gives  notice  to 
the  customer  withdrawing  the  overdraft  or  loan,  must  be  honoured  8). 

If  the  customer  has  given  security  for  the  overdraft,  which  is  generally  done 
with  a  margin  for  the  safety  of  the  bank  in  case  of  realisation  becoming  necessary, 
the  bank  is  not  bound  to  honour  cheques  which  would  diminish  that  margin  of  safety 
through  the  sectirity  having  become  depreciated,  or  assigned'). 

But  if  a  customer  dies  before  a  cheque  is  presented,  the  banker  is  entitled  to 
set  off  against  the  current  accoimt  any  sums  due  on  other  accounts  and,  refuse  pay- 
ment if  the  balance  shows  a  debt  to  him 8). 

Although  aU  banks  now  issue  counterf oiled  books  of  cheques  to  their  customers 
duly  stamped,  there  is  no  law  in  England,  as  in  some  countries,  which  forbids  a 
customer  to  continue  the  older  practice  of  writing  out  the  whole  cheque  and  can- 
celling an  adhesive  stamp  with  his  signature  written  over  it,  or  otherwise. 

If  a  customer  draws  a  cheque  in  excess  of  his  balance,  the  bank  may  honour 
it  up  to  the  amount  of  the  balance  and  dishonour  it  for  the  excess,  but  in  England 
the  practice  is  to  honour  or  dishonour  it  altogether.  In  Scotland  the  banker  is  bound 
to  honour  it  up  to  the  amount  of  the  balance  8). 

Bankers  when  requested  to  do  so  wiU  mark  a  customer's  cheque  as  "good  for 
£ — " ;  the  effect  of  which  would  appear  to  be  only  that  the  certifying  bank  warrants 
that  at  that  time  the  customer  had  sufficient  funds  in  their  hands  to  meet  it,  and 
not  that  they  would  pay  it  in  any  events").  A  banker  is  not  bound,  in  the  absence 
of  a  special  contract,  to  meet  his  customer's  acceptances^i). 

Revocation  of  authority.  A  banker  must  not  pay  a  customer's  cheque  when 
the  authority  to  pay  has  been  countermanded,  or  when  he  has  received  notice  of 

1)  Marzetti  v.   WilliamB,  supra. 

2)  Ahrokerri  etc..  Mines  v.  Economie  Bank  [1904]  2  K.  B.  465;  Boyd  v.  Bmmerson  (1834), 
2  A.  &  E.  184. 

3)  Qarnett  v.  McKewan  (1872),  L.E..  8  Ex.  10;  Prince  v.  Oriental  Bank  Corp.  (1878),  3  App. 
Cas.  332. 

*)  See  In  re  Johnson  <fc  Co.  [1902]  1  I.  B.  439;  Gumming  v.  Shand  (1860)  5  H.  &  N.  95. 
8)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  o.  61),  s.  24.    As  to  the  fraudulent  alteration 
of  a  cheque,  see  title  "Bills  of  Exchange". 

6)  Rouse  V.  Bradford  Banking  Co.  [1894]  A.  C.  p.  596;  Fleming  v.  Bank  of  New Zeciland\\%(i(i\ 
A.  C.  577,  where  a  condition  precedent  was  fulfilled.  Thomas  v.  Howell  (1874),  L.  R.  18.  Eq.  p.  202. 
But  in  the  absence  of  an  agreement  the  banker  is  not  bound  to  allow  or  continue  an  overdraft: 
Ritchie  v.  Clydesdale  Bank  (1886),  13  S.  C.  866:  q.  v.  as  to  conduct  not  amounting  to  an  agreement. 

7)  Cf.  Parkinson  v.  Wakefield  «fc  Co.  (1889),  6  T.  L.  R.  646.  In  the  latter  event,  the  bank 
could  not  safely  lend  money  after  notice  of  the  assignment. 

«)  Kirkwood  v.  Clydesdale  Bank  (1897),  45  Scot.  L.  R.  3. 

»)  British  Linen  Co.  v.  Carruthers  (1883),  10  R.  923. 
!•)  Oaden  v.  Newfoundland  Savings  Bank  [1899]  A.  C.  281. 
")  Bank  of  England  v.  VagUano  [1891]  A.  C.  p.  357. 
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the  customer's  deatli^),  or  of  a  receiving  order  having  been  made  against  him^),  or 
that  he  has  committed  an  act  of  bankruptcy  available  for  founding  bankruptcy 
proceedings^),  or  that  he  is  insane^). 

A  telegram  countermanding  payment  of  a  cheque  may  only  be  acted  on  by  the 
banker  to  the  extent  of  postponing  the  honouring  of  the  cheque  until  further  in- 
quiry can  be  made*). 

Married  women.  All  deposits  in  any  post  office  or  other  savings  bank,  or  in  any 
other  bank,  standing  in  the  sole  name  of  a  married  woman,  are  deemed  to  be 
the  separate  property  of  such  married  woman,  unless  and  until  the  contrary  is 
shown  5). 

Partners.  In  the  absence  of  notice  to  the  contrary,  a  banker  is  entitled  to  as- 
sume that  each  member  of  a  partnership  has  authority  to  sign  the  name  of  the  firm 
for  all  business  purposes^). 

Corporations  and  companies.  Bankers  must  obtain  a  resolution  of  the  board 
of  directors  stating  how  the  cheques  and  other  negotiable  instruments  are  to  be  signed, 
and  must  be  careful  not  to  act  upon  such  instruments  without  such  signature,  which 
they  must  ascertain  to  be  accurate.  They  are  not  concerned  to  ascertain  whether 
the  affairs  of  the  company  are  conducted  with  regularity,  so  long  as  they  appear 
to  be  in  consonance  with  the  articles  of  association'). 

Infants.  It  is  quite  usual  for  infants  to  have  banking  accounts ;  and  it  seems 
that  a  banker  runs  no  risk  in  treating  an  infant  as  an  ordinary  customer,  as  long  as 
he  is  i  not  allowed  to  overdraw  and  is  not  otherwise  accommodated  with  a  loan. 

Infants  are  only  incapable  of  contracting  to  the  extent  that  is  necessary  for 
their  protection®).  An  infant  can  therefore  sue  for  money  which  he  has  deposited 
in  a  bank. 

A  loan  to  an  infant  cannot  be  recovered  by  legal  proceedings,  although  an  in- 
fant may  validly  repay  it.  A  security  given  by  an  infant  to  guarantee  a  loan  is  void  ^). 

Lunatics.  A  lunatic  may  have  a  banking  account  and  operate  upon  it,  as  long 
as  his  lunacy  is  not  known  to  the  banker. 

Trustees.  Trustees  may  not  leave  trust  moneys  in  the  custody  of  a  bank  except 
for  temporary  pm^poses,  e.  g.  while  they  are  obtaining  an  investment,  or  while  the 
bank  as  their  agents  are  investing  the  money  on  their  behalf.  If  theVmoney  is  left 
for  more  than  a  reasonable  time  the  trustees  will  be  personally  Hable  for  the  loss 
of  capital  on  failure  of  the  bank,  and  to  the  tenant  for  life  for  loss  of  income  for  un- 
reasonable delay  in  investing  the  capital  i"). 

As  executors  have  a  year  from  the  death  of  their  testator,  in  which  to  wind  up 
his  estate,  they  wiU  not  generally  be  hable  for  leaving  nioneys  of  the  estate  in  a  bank 
during  that  time,  unless  there  is  a  direction  in  the  will  requiring  speedy  investment 
or  distributional). 

A  trustee  may  empower  a  banker  to  receive  trust  moneys  payable  under  a 
pohcy  of  insurance,  but  not  to  retain  the  moneys  longer  than  is  reasonably  necessary 
for  paying  them  over  to  the  trustee  i2)_ 

When  a  person  in  the  position  of  a  trustee  is  the  officer  of  a  parHamentary 
company  or  body  and  the  account  is  in  fact  the  account  of  his  principals,  he  is  not 
personally  liable,  as  he  would  be  if  his  cestuis  que  trustent  were  private  persons^*). 

Where  a  bank  has  notice  that  an  account  is  a  trust  accoimt,  either  from  the  title 
of  the  account  or  otherwise,  it  cannot  insist  upon  the  title  of  the  trustee  as  against 
that  of  the  beneficiary.  And  so  when  the  bank  has  notice  that  securities  lodged  by 
a  customer  are  trust  securities,  it  cannot  hold  them  as  against  the  beneficiaries 


1)  BiUs  of  Exchange  Act,  1882,  (45  &  46  Vict.  c.  61),  s.  75. 

2)  46  &  47  Vict.  c.  62,  s.  49. 

3)  Drew  V.  Nunn  (1879),  4  Q.  B.  D.  661. 

*)  Curtice  v.  London  City  <fc  Midland  Banh  Ld.  [1908]  1  K.  B.  293. 

6)  Married  Women's  Property  Act,  1882,  (45  &  46  Vict.  c.  75),  b.  6. 
*)  See  further  title  "Partnership",  ante. 

7)  Mahony  v.  East  Holford  Mining  Go.  (1875),  L.  R.  7  H.  L.  869. 

8)  Burnahy  v.  Equitable  Reversionary  etc.  (1885),  28  Ch.  D.  416,  424. 

9)  Nottingham  Permanent  etc.  v.   Thurstan  [1903]  A.  C.  6. 

10)  Cann  v.  Cann  (1884),  51  L.  T.  770. 

11)  Johnson  v.  Newton  (1853),  11  Hare,   160. 

12)  Trustee  Act,  1893,  (56  &  57  Viet.  c.  53),  s.   17. 

13)  Cf.  Higgins  v.  Livingstone  (1816),  4  Dow.  341;  10  &  11  Vict.  c.  16  s.  60. 
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even  if  they  are  unknown,  to  secure  its  customer's  adverse  account '^).  If,  however, 
the  securities  are  bearer  securities,  or  are  negotiable  after  the  custom  of  merchants, 
the  bank  which  lends  upon  them  without  notice  is  secure  as  against  the  true  owner 
or  beneficiary.  A  mere  suspicion  is  not  enough.  The  notice  must  be  distinct^). 

The  fact  that  securities  lodged  by  a  customer  are  being  transferred  to  the  bank 
by  a  third  person  is  enough  to  put  the  bank  on  inquiry  as  to  the  right  of  the  customer 
as  against  the  transferor :  especially  when  the  latter  has  signed  the  transfer  without 
the  transferee's  name  being  filled  in^). 

There  are  very  numerous  cases  which  show  the  Uability  of  the  banker  where 
he  has  notice  of  the  existence  of  a  trust  and  pays  himself  or  honours  cheques  in  breach 
of  his  duty  to  protect  the  beneficiaries*). 

The  fact  that  a  bank  is  aware  that  a  trustee  has  committed  a  breach  of  trust 
in  respect  of  an  account,  would  justify  the  bank  in  closing  the  account,  but  would 
not  justify  the  dishonour  of  any  cheque  as  to  which  the  bank  did  not  know  that 
it  was  a  misappropriation.  A  consequential  benefit  to  the  bank  would  be  strong 
evidence  of  knowledge  6). 

Similarly  it  has  been  held  that  when  money,  known  to  be  trust  money,  is  inno- 
cently paid  by  a  bank  into  the  customer's  account,  he  having  no  separate  trust  ac- 
count, and  the  account  is  thereby  put  into  credit,  the  bank  is  not  fiable  for  allow- 
ing him  to  draw  on  this  money,  which  for  all  it  knew  might  have  been  done  for 
trust  purposes  8). 

Bank's  Charges.  In  addition  to  the  interest  charged  by  a  bank  on  a  loan  or 
an  overdraft,  it  is  the  custom  of  some  banks  to  make  a  charge  for  commission  on 
making  an  advance  at  the  rate  of  about  one  quarter  per  cent.  Commission  is  only 
properly  payable  when  the  bank  acts  as  agent  to  obtain  a  loan  from  a  third  person, 
and  if  it  charges  on  its  own  advance,  custom  alone  will  not  justify  it,  unless  brought 
to  the  knowledge  of  the  customer,  as  by  a  separate  entry  in  his  account,  and  assented 
to  by  the  latter.    Each  such  charge  requires  a  separate  entry''); 

It  is  said  that  there  is  a  custom  in  the  North  of  England  for  this  'commission' 
to  be  charged  at  the  end  of  each  six  months,  as  if  on  a  fresh  loan,  but  this  would 
not  apply  to  a  specific  advance  on  a  specific  security S). 

There  is  no  right  to  charge  compound  interest  except  in  mercantile  trans- 
actions, and  by  virtue  of  a  contract,  express  or  implied,  or  by  custom^). 

Where  there  is  a  specific  advance  on  a  specific  security,  the  bank  cannot  charge 
compound  interest  in  the  absence  of  agreement i*').  The  right  of  a  bank  to  charge 
compound  interest  ceases  on  the  death  of  the  customer,  after  which  only  simple 
interest  at  5  p.  c.  can  be  charged,  in  the  absence  of  special  agreement^!). 

The  rule  by  which  payments  into  a  customer's  account  are  presumed  to  be 
apphed  in  payment  of  interest  in  preference  to  capital,  does  not  apply  to  interest 
on  an  overdrawn  account  which  has  been  capitalisedi^). 

Closing  the  Account.  The  customer  may  close  his  account  at  any  time  and  draw 
out  the  balance  due  to  him;  but  the  banker,  if  the  account  is  in  credit,  or  there 
is  an  agreement  for  an  overdraft,  cannot  close  the  account  without  giving  the  cus- 
tomer reasonable  notice  so  that  he  may  make  arrangements  with  another  bank, 
and  in  any  case  outstanding  bills  and  cheques  must  be  honoured  by  the  bank  to 
the  amount  of  the  balance  in  the  customer's  favour^*). 


1)  Bearden  v.  Provincial   Bank  [1896]   1  I.  R.  532;    Bank  of  Montreal  v.  Sweeney  (1887), 
2  App.  Cas.  617. 

2)  Humberstone  v.  Chase  (1836),  2  Y.  &  C.  Ex.  209;  Simpson  v.  Molson's  Bank  [1895]  A. 
C.  270.    These  were  cases  of  transfers  of  securities  being  registered  by  the  company  itself. 

3)  France  v.  Clark  (1884),  26  Ch.  D.  257;  Magnus  v.  Queensland  Bank  (1888),  37  Ch.  D.  466. 
*)  See  Hart's  Law  of  Banking,  2nd  ed.  152  etc;  Grant's  Law  of  Banking,  6th  ed.  p.  200,  690. 
6)  Gray  v.  Johnston  (1868),  L.  R.  3  H.  L.   1. 

6)  Coleman  v.  Bucks  etc.  Bank  [1897]  2  Ch.  243;  Shields  v.  Bank  of  Ireland  [1901]  1  Ir.  R.  222. 
')   Williamson  v.  Williamson  (1869),  L.  R.  7  Eq.  542;  cf.  Baring  v.  Stanton  (1876),  3  Ch.  D.  502. 
S)  Spencer  v.  Wakefield  (1887),  4  T.L.R.  194;  Mosse  v.  Salt  (1863),  32  Beav.  269;  Stewart  v. 
Stewart  (1891),  27  L.  R.  Ir.  351. 

9)  Ferguson  v.  Fyffe  (1841),  8  01.  &  F.   121. 

10)  Moase  v.  Salt.  u.  s. 

11)  Williamson  v.  W.  u.  s. ;  Stewart  v.  S.  u.  s. 

12)  Parr's  Banking  Co.  v.    Yates  [1898]  2   Q.   B.   460. 

13)  Buckingham  <k  Co,  v.  London  &  Midland  Bank  (1895),  12  T.  L.  R.  70. 
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But  if  the  customer  has  done  anything  equivalent  to  closing  the  account,  e.  g. 
by  giving  notice  of  suspension  of  payments,  the  bank  is  justified  in  treating  the 
account  as  closed^).  And  on  the  customer's  death,  the  relation  ceases  and  the  bank 
may  close  the  accovmt  at  qnce,  without  regard  to  outstanding  bills  and  cheques^). 

Title  to  the  balance.  The  question  to  whom  the  balance  of  an  account  belongs, 
when  it  is  claimed  by  more  than  one  person,  generally  arises  on  the  closing  of  an 
account,  though,  of  coTu^se,  it  may  arise  at  any  time.  In  this  there  is  no  matter  which 
distinctively  belongs  to  the  law  of  banking,  and  the  solution  must  be  found  in  other 
sections,  such  as  that  of  agency.  It  need  here  only  be  said  that  money  paid  into 
his  own  accoimt  by  an  agent,  but  not  known  by  the  bank  to  be  trust  money,  is  not 
money  for  which  the  bank  is  accoimtable  to  the  principal,  except  on  proper  legal 
proceedings  taken  by  him,  and  subject  to  the  right  of  the  bank  to  set  off  in  the  account 
any  sums  properly  paid  to  the  agent  or  appropriated  by  his  order^). 

IV.  Special  Operations. 

Specific  appropriation.  Although  money  paid  in  by  a  customer  to  his  current 
account  is  lent  by  him  to  the  banker,  whose  property  it  becomes,  this  is  not  the  case 
with  money  paid  in  by  him  with  directions,  accepted  by  the  banker,  to  apply  it  to 
some  specific  purpose,  e.  g.  for  payment  of  a  biU  about  to  become  due*).  On  the  other 
hand,  money  paid  into  a  bank  by  a  customer  specifically  to  meet  bills  drawn  by  the 
customer  and  discoimted  by  the  bank,  or  for  an  appropriation  which  has  been  carried 
out,  cannot  be  drawn  out,  but  may  be  retained  by  the  bank  to  meet  the  biUs  at  ma- 
turity, or  the  new  liabihty  arising  from  the  appropriation^).  But  where  there  is  no 
specflic  appropriation,  but  only  a  general  practice  to  remit  against  bills,  the  money 
becomes  the  money  of  the  banker:  it  may  be  otherwise  if  the  remittance  consists 
of  a  bill  not  yet  paid  or  negotiated  6). 

Transfer  from  one  account  to  another.  It  occasionally  happens  that  both  a  cre- 
ditor and  his  debtor  keep  accounts  at  the  same  bank.  The  debtor  can  then  pay  by 
an  order  to  the  bank,  assented  to  by  the  creditor,  to  transfer  the  whole  or  part  of  his 
account  to  that  of  his  creditor.  When  this  has  in  fact  taken  place  in  the  books  of 
the  bank,  the  debt  is  paid  to  the  extent  of  the  credit  acknowledged  by  the  bank 
in  favour  of  the  creditor.  But  a  future  or  conditional  order  has  not  this  effect  until 
it  has  been  acted  on'). 

Rights  of  third  persons.  A  direction  by  a  customer  to  his  bank  to  make  a  pay- 
ment to  a  third  person  does  not  give  that  third  person  any  right  against  the  bank, 
even  when  the  bank  has  appropriated  that  sum  in  its  own  books  for  the  purpose  of 
making  that  payment:  for  such  a  process  does  not  create  any  legal  relationship 
between  the  bank  and  the  third  person,  or  in  more  technical  words,  there  is  no 
privity  of  contract  between  them.  In  order  to  give  a  right  to  a  third  person  the  bank 
must  not  only  agree  to  hold  the  money,  as  ordered  by  its  customer,  for  the  use 
of  the  third  person,  but  must  give  notice  of  that  fact  to  the  third  person  so  that 
a  contractual  relationship  arises  between  them^).  And  a  mere  notice  which  does 
not  amount  to  an  undertaking  to  pay  is  not  such  a  contract^).  This  promise  to  pay 
is  not  required  to  be  in  writiag,  as  it  is  not  an  undertaking  to  pay  another  person's 
debt,  but  the  banker's  own  debti"). 

Revocation  of  Appropriation.  It  follows  from  what  has  been  said  that  until 
the  banker  by  some  act  or  conduct  on  his  part,  becomes  bound  to  the  third  person 
to  pay  him  the  appropriated  money,  the  customer  has  a  right  to  revoke  the  appro- 

1)  Berry'v.  Halifax  &  Go.  [1901]  1  Ch.   188. 

2)  Kirkwood  v.  Clydesdale  Bank  (1907),  45  Sc.  L.  R.  3. 

3)  See  Hart's  Law  of  Banking,  2nd  ed.  p.  229,  and  title  "Agency"  ante. 
*)  Farley  v.   Turner  (1857),  26  L.  J.  Ch.  710. 

6)  Chartered  Bank  etc.  v.  Evans  (1869),  21  L.  T.  407;  cf.  Kerrison  v.  Glyn  dk  Co.  (1912),  17 
Com.  Cas.  41. 

6)  In  re  Broad  (1884),  13   Q.  B.  D.  740. 

')  Eyles  V.  Ellis  (1827),  4  Bing.  112;  Caley  v.  Short  (1815),  Cooper,  Ch.  Cas.  148;  Pedderr. 
Watt  (1796),  2  Chit.  619.  This  order  must  be  stamped  as  a  bill  of  exchange  payable  on  demand. 
Committee  of  London  Clearing  Bankers  Y.  Commissioners  of  Inland  Bevenue  (1S96),  12T.L.R.  283. 

8)  Noble  V.  National  Discount  Co.  (1860),  5  H.  &  N.  225,  as  to  conduct  evidencing  an  agree- 
ment.   Morrell  v.  Wootten  (1852),  16  Beav.  197  C Kilsby  v.  Williams  (1822),  5  B.  &  A.  815. 

9)  Malcolm  v.  Scott  (1850),  5  Ex.  601. 

10)  Hodgson  v.  Anderson  (1825),  3  B.  &  C.  842. 

20* 


308  .   ENGLAND:  BANKS  AND  BANKING. 

priation,  unless  the  banker  has  himself  such  an  interest  in  the  appropriation  that 
he  can  object  to  the  revocation^). 

But  after  the  bank  has  acted  on  the  order,  e.  g.  by  crediting  the  account  of  the 
third  person,  the  customer  can  no  longer  revoke,  and  ignorance  that  the  third  person 
has  stopped  payment  is  not  such  a  mistake  as  to  entitle  the  customer  to  revoke  his 
order^). 

Money  paid  by  mistake  may  be  recovered  unless  the  payee  creditor  is  an  agent 
and  has  altered  hM  position  on  the  faith  thereof^);  but  S  the  payee  is  a  different 
person  from  the  banker,  the  customer  must  sue  the  banker  and  not  the  person  whom 
the  banker  has  paid  in  error*). 

Assignment  of  funds  in  hands  of  banker.  While,  as  has  been  seen,  an  order 
for  the  payment  of  money,  such  as  a  cheque,  does  not  give  the  payee  any  rights 
as  against  the  banker,  it  is  otherwise  when  the  customer  assigns  to  his  creditor 
the  money  which  the  banker  owes  to  him.  In  such  a  case  the  banker  becomes  the 
debtor  of  the  assignee^).  A  futiure  debt  may  be  assigned,  and  also  a  part  of  a  larger 
debt^).  But  a  mere  request  to  pay  is  not  an  assignment,  and  may  be  revoked  before 
it  is  acted  on'). 

As  between  assignor  and  assignee  a  debt  may  be  assigned  verbally  and  by  any 
form  of  words  sufficient  to  show  the  intention :  unless  an  interest  in  land  is  created 
or  charged,  in  which  case  it  must  be  by  writing  8).  It  is  not  necessary  that  the  debtor 
should  assent^).  But  in  order  to  be  good  against  aU  the  world,  the  assignment  must  be 
for  valuable  consideration  and  in  writing,  and  notice  thereof  must  be  given  to  the 
debtor^").  Claimants  wiU  rank  in  order  of  the  dates  of  their  respective  notices  being 
receivedii). 

A  fund  which  is  assigned,  or  charged,  or  partly  assigned,  for  payment  of  a  debt, 
must  be  clearly  specified^^).  It  has  been  held  that  an  agreement  for  valuable  con- 
sideration to  endorse  cheques  received  by  an  intermediate  buyer  of  goods  from  the 
ultimate  buyer  is  a  good  assignment  of  the  value  thereof  i^).  And  that  goods  can 
be  pledged  by  an  agreement  to  hypothecate  the  bills  of  lading  relating  to  themi*). 

Deposits.  Most  banks  are  prepared  to  accept  loans  from  their  customers  and 
others  which  are  then  carried  to  a  "deposit  account",  which  is  distinct  from  the 
current  account,  and  is  not  liable  to  reduction  by  the  payment  of  the  customer's 
cheques.  It  is  usual  for  a  specific  agreement  to  be  entered  into  by  the  bank  with 
the  customer,  stating  the  rate  of  interest  which  will  be  paid,  and  stating  also  the 
terms  of  notice  for  withdrawal.  Some  banks  accept  sums  on  deposit  at  a  fixed 
rate  for  stated  times,  and  this  was,  and  is  believed  still  to  be,  the  practice  of 
most  of  the  Australian  banks  doing  business  in  London. 

It  is  usual  to  deliver  a  deposit  receipt  i^)  to  the  customer,  on  which  the  terms 
of  the  loan  are  set  out ;  and  from  this  receipt  it  will  appear  whether  it  is  a  negotiable 
instrument  or  not,  and  what  are  the  requirements  on  the  part  of  the  customer  as 
tof signatures  etc.  for  obtaining  repayment.  In  England  it  is  usually  not  a  negoti- 
able instrument,  but  if  signed  and  delivered  vidth  the  intention  of  passing  the  pro- 
perty therein,  there  may  be  a  good  equitable  assignment  i®). 

It  is  probable,  although  nothing  is  said  upon  the  point,  that  the  bank  is  entitled 
to  reasonable  notice  for  withdrawing  a  deposit  which  is  not  made  for  a  definite 

1)  Hodgson  v.  Anderson  (1825),  3  B.  &  C.  842,  and  oases  cited. 

2)  Kerrison  v.  Olyn  <fc  Co.  (1912)  17  Com.  Cas.  41. 

3)  Kleinwort  v.  Dunlop  etc.  Co.  (1907),  23  T-  L.  R.  696. 
*)  Rogers  v.  Kelly  (1809),  2  Camp.  123. 

6)  Buck  Y.  Bobson  (1878),  3  Q  B.  D.  686. 

6)  Brice  v.  Bannister  (1877),  3  Q.  B.  D.  569;  but  see  Forster  v.  Baker  [1910]  2  K.  B.  636. 

7)  Ex  p.  Hall  (1879),  10  Ch.  D.  615. 

8)  Gorringe  v.  Irwell  etc.  (1886),  34  Ch.  D.  128;  Ex  p.  Hall  (1879),  10  Ch.  D.  615. 

9)  Morrellw.  Wootten  (1852),  16Beav.  197.    Brandts  v.  Dunlop  Rubber  Co.  [1905]  A.  C.  454. 

10)  Judicature  Act,  1873,  (36  &  37  Vict.  c.  66)  s.  25  (6). 

11)  Dearie  v.  Hall  (1828),  3  Buss.  1. 

12)  Percival  v.  Dunn  (1885),  29  Ch.  D.   128. 

13)  West  V.  Newing  (1900),  82  L.  T.  260;  following  In  re  Irving  (1877)  3  Ch.  D.  419. 
1*)  Lutscher  v.  Com/ptoir  etc.  (1876),  1   Q.  B.  D.  709. 

16)  It  is  considered  that  no  stamp  duty  is  payable  on  this  receipt:  see  Grant  on  Banking, 
6th  ed.  p.  271. 

16)  Judicature  Act,  1873;  In  re  Griffin  [1899]  1  Ch.  408. 
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timei).  Where  the  deposit  of  money  does  not  amount  to  a  loan,  but  is  a  deposit- 
for  safe  custody,  although  it  may  be  applied  in  the  business,  the  Statute  of  Limi- 
tations does  not  begin  to  run  until  demand  for  repayment^). 

If  nothing  is  agreed  as  to  interest,  the  usual  interest  as  paid  to  other  lenders 
in  the  same  bank,  or  others  of  the  same  standing,  must  be  paid^).  This  is  usually 
one  half  per  cent,  below  bank  rate. 

The  interest  ceases  to  run  from  the  time  fixed  for  repayment,  if  the  fault  is  the 
lender's,  or  from  the  time  that  the  sum  is  appropriated  for  some  purpose,  or  is  trans- 
ferred to  his  current  account  at  the  request  of  the  customer*). 

If  a  bank  pays  an  unauthorized  person,  who  appropriates  the  money,  it  wiU 
be  hable  to  the  true  owner,  even  although  the  indorsed  receipt  is  duly  signed,  unless 
an  authority  to  pay  the  holder  is  also  signed  on  the  document  or  on  a  separate  doc- 
ument 5). 

Appropriation  of  payments.  A  customer  who  is  debtor  to  a  bank  on  two  or  more 
accounts  is  entitled  on  paying  in  money,  to  appropriate  the  payment  to  the  account 
or  part  of  the  account  which  he  pleases*).  If  he  neglects  to  do  so,  the  banker  may 
make  any  appropriation  he  pleases,  even  up  to  the  last  moment^);  but  not  after 
Judgment  in  an  action  involving  the  accounts  8). 

While  payments  are  presumed  to  be  applied  to  the  payment  of  interest  in  pre- 
ference to  principal,  this  does  not  apply  to  capitaHzed  interest^). 

A  banker  may  appropriate  towards  payment  of  debts  which  are  prescribed  by  the 
lapse  of  time ;  but  this  will  not  revive  the  remainder  of  a  debt  so  as  to  make  the  debtor 
again  Uable  therefor  i").  Nor  may  an  executor  make  an  appropriation  so  as  to  revive 
a  lapsed  credit  of  the  estate^i).  But  an  entry  in  a  banker's  books  which  has  not 
been  communicated  to  a  customer  firm,  does  not  bind  the  former  so  as  to  discharge 
a  retiring  member  of  the  customer  firmi^). 

Rights  of  third  persons.  The  banker's  right  to  appropriate  in  his  own  favour 
money  which  is  unappropriated  by  the  customer  may  be  subject  to  rights  of  third 
persons  if  the  banker  has  contracted  to  appropriate  in  their  favoin^^). 

On  the  other  hand,  if  payments  are  not  specifically  appropriated  on  either 
side,  the  payments  in  discharge  the  payments  out,  or  the  credits  discharge  debits, 
in  ordef  of  date,  in  spite  of  changes  taking  place  in  the  constitution  of  the  banking 
firm  or  customer  firm,  so  long  as  the  same  accounts  are  kept^*).  This  even  applies 
where  a  new  company  succeeds  an  old  company  and  the  accounts  are  con- 
tinuedi^). 

The  debt  owing  by  the  guarantor  of  a  principal  debt  is  necessarily  extinguished 
in  the  same  way,  in  the  absence  of  special  contract,  i.e.  in  the  order  of  the  payment 
of  credits  to  the  account^*) ;  but  it  is  otherwise  when  the  guaranty  has  expired  leaving 
the  guarantor  a  debtor i^). 

The  question  as  to  whether  an  appropriation  has  or  has  not  been  made,  is  one 
to  be  proved  by  evidence,  in  which  the  accounts  which  are  rendered  are  a  strong 

1)  In  re  Tidd,  [1893]  3  Ch.   154. 

2)  Ibid. 

3)  Bank  of  Scotland  v.   Wataon  (1813),  1  Dow.  p.  48. 
*)  FruhKng  v.  Schroeder,  (1835),  2  Bing.  N.  C.  77. 

5)  Evans  v.  National  Provincial  Bank  etc.  (1897),  13  T.  L.  R.  429;  ef.  In  re  Dillon  (1890), 
44  Ch.  D.  p.  81;  In  re  Griffin  [1899]  1  Ch.  408. 

«)  Mills  V.  Fowkes,  (1839),  5  Bing.  N.  C.  455;  Simpson  v.  Ingham  (1823),  2  B.  &  C.  65;  Merri- 
man  v.   Ward  (1860),  1  J.  &  H.  371. 

')  Ihid;  Seymour  v.  Pickett,  [1905]  1  K.  B.  715. 

8)  Smith  V.  Betty  [1903]  2  K.  B.  317. 

»)  Parrs  Banking  Go.  v.   Yates  [1898]  2  Q.  B.  460. 

10)  Mills  V.  Fowkes,  U.S.;  In  re  Boswell  [1906]  2  Ch.  359,  [1907]  2  Ch.  331. 

11)  Merriman  v.   Ward  (1861),  1  J.  &.  H.  371. 

12)  London  <fe  Westminster  Bank  v.  Button  (1907),  51  Sol.  J.  466;  Simaon  v.  Ingham  (1823), 
2.  B.  &  C.  65. 

13)  KiUhy  V.   WilUams  (1822),  5  B.  &.  A.  815. 

14)  Devaynes  v.  Noble  (1816),  1  Mer.  572.    This  is  known  as  the  rule  in  Clayton's  case.    See 
In  re  Sherry,  (1884),  25  Ch.  D.  p.  702  as  to  new  accounts  being  opened. 

16)  Taurine  Co  Ltd.  (1878),  38  L.  T.  53. 

i«)  Kinnaird  v.  Webster  (1878),  10  Ch.  D.  139;  cf.  Bateman's  Case  (1873),  42  L.  J.  Ch.  577, 
a  case  of  a  B  contributor  in  the  winding-up  of  a  company. 

17)  In  re  Sherry,  (1884),  25  Ch.  D.  692. 
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element  1),  although  they  are  not  conclusive,  if  there  is  other  evidence  to  counter- 
act their  effect^).  i    ■ 

The  banker  has  no  right  to  appropriate  so  as  to  pay  illegal  or  fraudulent  debts 3). 

Trust  moneys.  Where  a  trustee  has  paid  trust  moneys  into  his  private  account, 
the  rule  in  Clayton's  case  does  not  apply  as  between  himself  and  the  beneficiary, 
but  where  he  pays  in  trust  moneys  belonging  to  separate  trusts  or  beneficiaries, 
the  rule  is  applied  as  between  those  trusts  or  beneficiaries,  if  there  is  not  enough 
money  to  pay  them  aU*). 

Loans  to  companies.  In  making  advances  to  corporations  or  companies  it 
is  essential  that  the  bank  should  ascertain  from  the  constitution  of  the  corporation 
or  company  that  it  has  the  power  to  borrow.  It  is  not  necessary  to  ascertain  that 
the  formalities  and  conditions  imder  which  the  borrowing  may  take  place  have  in 
fact  been  fulfilled^).  A  security  given  for  a  valid  loan  will  also  begood^).  A  trading 
company  has  a  general  implied  power  to  borrow  for  the  purposes  of  its  business, 
and  the  bank  is  not  bound  to  inquire  as  to  the  appUcation  of  the  money,  nor  if  there 
is  any  genuine  occasion  for  borrowing^).  Borrowing  by  directors  may  be  ratified 
by  the  company  if  the  powers  of  the  company  are  not  exceeded®). 

If  the  borrowing  is  illegal,  but  the  loan  has  been  applied  to  satisfying  creditors 
of  the  company,  the  lender  is  entitled  to  be  subrogated  to  the  rights  of  these  cre- 
ditors, or  in  other  words  'to  stand  in  their  shoes' ;  but  not  to  the  extent  of  having 
the  benefit  of  any  security  held  by  them.  But  he  may  foUow  the  money  into  any 
investment  made  therewith  by  the  borrowing  company^). 

Banks  which  lend  upon  security  given  by  companies  must  see  that  the  require- 
ments of  the  Companies  (Consolidation)  Act,  1908,  as  to  iregistration  of  charges  are 
complied  withi°).  Income  tax  may  not  be  deducted  by  a  customer  when  the  loan 
is  for  a  period  less  than  a  year^i). 

Bankers  as  bailees.  It  is  the  custom  of  all  bankers,  although  this  custom  has 
never  been  proved  in  Court,  to  receive  valuables  belonging  to  their  customers  for 
safe  custody.  In  the  opinion  of  the  authors  of  most  text-books  on  the  subject,  the 
banker  in  so  acting  is  not  a  gratuitous  bailee,  but  is  acting  for  reward.  No  case 
has  yet  been  before  the  Courts  which  has  been  disputed  on  that  ground,  for  in  the 
leading  case^^)  the  point  was  not  insisted  on,  and  as  the  plaintiff  claimed  that  the 
defendant  banker  was  Hable  as  gratuitous  bailee,  the  Court  held  that  he  was  not  hable, 
as  he  had  acted  as  a  reasonably  prudent  and  careful  man  might  fairly  have  been 
expected  to  act  in  taking  care  of  his  own  property  of  Uke  description.  In  a  very 
recent  case  it  was  said  that  bankers  who  accept  the  custody  of  their  customers' 
deeds  and  securities,  whether  gratuitously  or  for  reward,  are  not  insurers,  but  con- 
tract to  use  only  reasonable  care  and  diligence  i^). 

V.  Banker's  Lien. 

Bankers  have  a  lien  or  charge  to  the  extent  of  the  indebtedness  of  their  customer 
to  them,  on  all  securities  and  valuables  deposited  with  them  as  bankers  by  the 
customer,  unless  there  is  a  contract  inconsistent  therewith,  either  express  or  implied 
from  the  circumstances  i*).  All  securities  and  valuables  in  which  bankers  are  accus- 

1)  In  re  Hamilton  (1877),  25  W.  R.  760;  Egg  v.  Craig  (1903),  89  L.  T.  41. 

2)  City  Discount  Go.  v.  McLean  (1874),  L.  R.  9  0.  P.  692;  Brown,  Janson  &  Co.  (1890),  6 
T.  L.  R.  250. 

3)  Brooks  V.  Blackburn  dkc.  Building  Society  (1884),  9  App.  Cas.  857,  the  case  of  a  btiilding 
society  which  had  no  power  to  borrow;  Lacey  v.  Hill  (1876)  4  Ch.  D.  537. 

*)  Halletfs  Estates  (1879),  13  Ch.  D.  696;  In  re  Stenning  [1895]  2  Ch.  433. 
6)  Royal  British  Bank  v.   Turquand  (1856),  6  E.  &  B.  327.    But  see  Premier  Industrial 
Bank  v.  Carlton  [1909]  1  K.  B.  106. 

6)  In  re  Patent  File  Co  (1870)  L.  R.  6  Ch.  83. 
')  David  Payne  <fc  Co.  [1904]  2  Ch.  608. 

8)  Irvine  v.   Union  Bank  of  Australia  (1877),  2  App.  Cas.  366. 

8)  Blackburn  Building  Society  v.  Cunliffe,  Brooks  <b  Co.  (1885),  29  Ch.  D.  902,  and  cases 
there  cited. 

1")  See  title  "Companies"  ante. 
")  Goslings  v.  Blake  (1889),  23   Q.  B.  D.  324. 
12)  Giblin  V.  McMulUn  (1868),  L.  R.  2  P.  C.  317. 

18)  Lloyd  V.  Oratie,  Smith  &  Co.  (1911)  27  T.  L.  R.  409.  This  was  an  obiter  dictum  as  far  as 
oonoems  the  obligations  of  a  banker.  . 

1*)  Brandao  v.  Barnett  (1846),  12  CI.  &  F.  787. 
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tomed  to  deal  in  the  course  of  their  business  may  be  the  subject  of  this  lien  and  it 
has  been  held  that  money  is  hkewise  so  subject^),  and  unmatured  bills^),  and  dis- 
honoured bills  ^).  Securities  which  are  in  the  possession  of  a  bank  in  any  other  capa- 
city than  that  of  banker,  e.  g.  for  safe  custody,  are  not  subject  to  the  hen*).  This 
of  course  includes  securities  in  boxes  or  bundles  and  plate  in  boxes,  or  in  any  con- 
dition which  shows  that  the  purpose  of  the  deposit  is  iaconsistent  with  a  hen.  Simi- 
larly, securities  or  money  which  are  in  the  possession  of  a  bank  for  a  special  purpose, 
e.  g.  for  effectiag  a  purchase  through  the  bank  or  for  collection  of  interest,  are  not 
subject  to  the  hen^). 

Among  circumstances  which  are  inconsistent  with  the  Ken  are  the  fact  of  the 
bank  taking  a  specific  charge  on  the  same  or  another  security®),  without  reserving 
the  right.  And  this  may  amount  to  abandoning  a  hen  which  has  already  attached'). 
When  the  specific  purpose  has  been  satisfied  and  the  contractual  charge  has  thereby 
ceased,  the  general  hen  may  attach  on  the  remaining  securities  or  money®). 

The  hen  extends  to  sums  actually  due,  but  not  to  sums  which  will  become  due 
in  the  future^).  For  the  purpose  of  this  hen,  bankers  may,  and  in  favour  of  other 
creditors  with  specific  rights  against  or  to  the  security,  may  be  compelled  to,  com- 
bine aU  accounts  which  they  have;  so  that  on  the  balance  of  the  total  account  the 
hen  may  operate^^).  If  the  bank  has  no  notice  at  the  time  of  the  deposit,  even  a  trust 
account  may  be  so  treated^);  as  well  as  property  which  belongs  to  a  third  person, 
which  has  come  to  the  hands  of  the  depositor  without  the  intervention  o^  the  crime 
of  theft,  and  which  does  not  require  any  further  act  to  be  performed  by  the  third 
person  to  complete  the  transfer i2). 

The  banker's  hen  wiU  extend  to  aU  negotiable  instruments,  although  they  in  fact 
belong  to  persons  who  claim  against  their  customer,  hi  the  absence  of  notice  or  suffi- 
cient circumstances  to  put  the  bank  on  inquiry i^).  So,  if  the  customer  is  authorised 
by  the  true  owner  of  the  securities  to  borrow  on  the  security  thereof,  and  the  latter 
puts  all  the  indicia  in  the  control  of  the  customer,  the  loan  raised  by  him  in  fraud 
of  his  principal  wiU  bind  the  latter  in  favour  of  the  lender  without  notice,  even  when 
the  securities  are  not  negotiable  instruments^*). 

In  the  case  of  partnerships,  and  in  the  absence  of  any  agreement  to  the  con- 
trary, a  bank  has  no  hen  on  the  separate  property  of  a  partner  for  a  partnership 
debt,  nor  on  the  joint  property  for  a  separate  debt  i^) .  Conversely,  a  change  in  the  per- 
sonnel of  the  bank  may  occasion  the  hen  to  cease  as  regards  future  advances,  but 
it  is  probable  that  both  this  proposition  and  the  preceding  only  apply  to  specific 
hens;  and  very  shght  evidence  would  alter  the  legal  relationship ^^^^^ 

1)  Brandao  v.  Bamett  (1846),  12  CI.  &  F.  787. 

2)  Boxburghe  v.  Cox  (1881),  17  Ch.  D.  520. 

3)  Giles  V.  Perkins  (1807),  9  East,  12. 

4)  Misa  V.  Currie  (1876)  1  App.  Cas.  554. 

8)  Leese  v.  Martin  (1873),  L.  R.   17  Bq.  224. 

6)  Bock  V.  Oorrissen  (1860),  2  De  G.  F.  &  J.  434;  Brandao  v.  Bamett,  u.s. 

')  In  re  Bowes  (1886),  33  Ch.  D.  586. 

8)  London  <fc  Olohe  Finance  Corporation  [1902]  2  Ch.  416,  which  was  »  case  on  a  stock- 
broker's lien. 

9)  Jeffryes  v.  Agra  <fco.  Bank  (1866),  L.  R.  2  Eq.  674. 
i»)  Mutton  V.  Peat  [1900]  2  Ch.  79. 

11)  Tedle  v.   Williams  &  Co.  (1894)  11  T.  L.  R.  56. 

12)  London  Joint  Stock  Bank  v.  Simmons  [1892]  A.  C.  201 ;  Goodwin  v.  Robarts  (1876),  1  App. 
Cas.  476. 

13)  Rimmer  v.  Webster  [1902]  2  Ch.  163;  GoUis  v.  Hibernian  Bank  (1893),  31  L.  R.  Ir.  261. 
1*)  BrockUsby  •v.Tem/peramce  Biulding Society  [1895]  A.  C.  173;  Fry  v.  /SmeJKe[1912]  3  K.  B.282. 
16)  Exp.  McKenna  (1861),  3  D.  F.  &  J.  629. 

18)  See  Lindley  on  Partnership,  11th  edition,  p.   140. 


Title  VII.    The  Stock  Exchange. 

By  Wyndham  A  Bewes,  LL.B.,  Barrister-at-Law. 


I.  Introduction. 

History.  The  business  of  share-broking  may  be  considered  as  having  begun 
subsequent  to  the  incorporation  of  the  Bank  of  England  by  Royal  Charter  in  1694. 

The  nucleus  present  Stock  Exchange  building  was  opened  in  March,  1802, 
with  a  membership  of  about  five  hundred  subscribers,  who  paid  an  annual  sum 
of^flO  each.  Previous  to  this,  business  had  been  transacted  in  the  Rotunda  of 
the  Bank  of  England  and  in  the  Stock  Exchange  Coffee  House  in  Threadneedle 
Street,  and  earUer  still,  in  a  coffee-house  on  the  same  site,  known  as  Jonathan's, 
which  was  burnt  down  in  1748  and  then  rebuilt.  The  rules  were  first  codified  and 
printed  in  1812.  The  early  history  of  the  institution  and  its  constitution  and  practice 
will  be  found  detailed  by  Mr.  Levien,  then  Secretary  to  the  Committee  for  General 
Purposes,  in  his  evidence  given  before  the  Royal  Commission  on  the  Stock  Exchange 
in  18771).  The  proprietary  interest,  regulated  by  deeds  of  1802  and  1876,  is  re- 
presented by  the  managers,  who  control  the  buUding  and  its  administration  and 
fix  annually  the  charge  for  members'  subscription.  It  was  partly  to  induce  greater 
commimity  of  interest  that,  in  1904,  a  rule  was  made  obliging  new  members  to 
become  shareholders.  The  proprietary  company  is  divided  into  20  000  shares 
unlimited  in  Uability  and  with  £12  per  share  paid.  Only  members  of  the  Stock 
Exchange  are  allowed  to  hold  these  shares,  except  in  the  case  of  those  proprietors 
who  acquired  their  shares  before  31  Dec.  1875,  whose  executors  or  legatees  may 
hold  shares,  though  not  members.  Otherwise,  on  a  holder  ceasing  to  be  a  member, 
or  in  case  of  his  death,  bankruptcy  or  lunacy,  his  shares  must  be  transferred  to  a 
member  within  twelve  months  of  such  an  event. 

Committee  for  General  Purposes.  The  Stock  Exchange  is  governed  by  an 
annual  Committee,  elected  by  bahot,  and  very  much  on  the  lines  of  a  well-managed 
club,  with  strict  powers  of  discipline,  including  suspension  and  expulsion,  of  regu- 
lating the  course  of  business,  of  settling  disputed  claims,  etc.  Disputes  are,  in  the 
first  place,  dealt  with  by  the  Committee,  but  those  not  affecting  the  general  interests 
of  the  Stock  Exchange  are  referred  to  arbitration  (r.  71);  no  legal  proceedings 
are  allowed  without  the  consent  of  the  Committee  (r.  72),  and  in  the  case  of  a  de- 
fault, of  the  creditors  of  the  defaulter  (r.  176). 

Instances  of  the  ruling  of  the  Committee  have  come  before  the  Courts.  In  one 
case  where  a  selling  broker  innocently  delivered  on  a  forged  transfer,  he  was  con- 
demned to  replace  the  stock,  and  the  outside  broker,  who  had  given  the  instructions 
to  sell,  was  held  liable  in  an  action  to  indemnify  him  2),  the  ruling  of  the  Committee 
being  reasonable  and  fixing  the  liability.  Provision  is  made  for  investigating  com- 
plaints by  non-members,  and  for  arbitration  where  such  proceeding  appears  suitable 
(r.'\73).  No  appUcation  to  annul  a  bargain  is  entertained  unless  upon  a  specific 
allegation  of  fraud  or  misrepresentation  or  material  mistake  (r.  70).  In  the  absence 
of  an  allegation  of  bad  faith  against  a  seller,  the  Committee  does  not  entertain 
any  dispute  as  to  title  arising  after  registration  of  securities  "until  the  legal  issue 
has  been  decided"  (r.  112). 

General  Rules.  It  is  prescribed  that  all 'bargains  must  be  fulfilled  according  to 
the  rules,  regulations,  and  usages  of  the  Stock  Exchange  (r.  69),  that  no  member 
shaU  advertise  (r.  74),  that  contract  notes  of  dealings  with  non-members  shall  so 
state,  though  brokerage  may  not  be  received  from  both  buyer  and  seller  (r.  82),  that 
no  speculative  business  shall  be  done  for  an  outside  official  or  clerk  without  the 
knowledge  of  the  employer  (r.  76),  and  none  at  all  for  a  member's  clerk  (r.  78),  nor 
for  an  individual  member  of  a  firm  if  such  bargain  is  wilfully  concealed  from  the 
firm  (r.  77),  nor  for  a  defaulting  outside  principal  (r.  79),  nor  with  a  defaulting 
member  before  re-admission,  nor  for  his  benefit  without  certain  consents  (r.  177), 
nor  in  prospective  dividends  (r.  87). 

1)  BluB  Book,  C.  2157. 

2)  Reynolds  v.  Smith  (1893),  9  T.  L.  R.  494,  H.  L.  Union  Corporation  v.  Gharrington  (1902) 
8  Com.  Cas.  99;  Benjamin  v.  Barnett  (1903),  ib.  p.  244. 
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Membership.  Members  may  be  elected  at  any  time.  All  members  are  re-elected 
by  the  Committee  on  the  first  Monday  in  March  in  each  year,  and  for  one  jekr 
only  from  the.  25th  of  that  month  (r.  21). 

Members  are  either  brokers  or  jobbers  (otherwise  dealers),  but  may  not  carry 
on  business  in  both  capacities  at  the  same  time  (r.  80).  When  first  elected,  and 
at  each  re-election,  they  are  required  to  state  their  intentions  in  this  respect  (r.  22). 

II.  Transactions  on  the  Exchange.' |l 

Jobbers  or  Dealers.  A  jobber  or  dealer  acts  as  a  principal,  and  generally  in 
special  securities.  Dealing  with  foreign  countries  is  called  "arbitrage".  Dealers 
in  American  or  Canadian  securities  calculated  in  dollars  treat  the  dollar  as  four 
shillings  by  universal  custom  in  the  Stock  Exchange  internal  transactions,  but 
for  "arbitrage"  the  exchange,  insurance,  interest  while  the  securities  are  in  transit, 
postage,  etc.,  has  to  be  calculated^).  The  jobber's  business  consists  in  buying  and 
selling  at  prices  named  by  him  to  the  broker,  he  being  willing  to  do  either  in  a  rea- 
sonable amount  and  in  a  marketable  security,  without  knowing  whether  the  broker 
wishes  to  sell  or  to  buy.  The  difference  between  these  two  prices  is  called  the  "mar- 
ket turn". 

Runners.  As  a  rule  these  intermediaries  are  remunerated  by  the  broker  to 
whom  they  introduce  clients,  by  a  proportion  of  the  profits  made  by  the  broker 
in  respect  of  the  business  of  such  clients.  They  are  usually  answerable  for  the 
same  proportion  of  the  losses.  This  relationship  does  not  constitute  a  partnership 
and  is  not  within  the  Statute  of  Frauds  2).  In  the  absence  of  a  special  agreement, 
they  are  not  entitled  to  share  in  the  profits  on  continuations^). 

The  Account.  AU  except  special  bargains  and  those  done  after  twelve  o'clock 
on  contango  days  are  done  for  the  current  account  (r.  91),  which  terminates  in  an 
Account-day,  formerly  known  also  as  Pay-day  or  Settling-day.  There  is  approxi- 
mately one  fortnight's  interval  between  successive  Account-days,  making  twenty- 
four  in  each  year,  and  this  period  is  often  called  an  "Account".  The  consols  account 
is  monthly  (r.  89). 

Continuation.  In  ordinary  times  a  large  proportion  of  transactions  are  specu- 
lative in  the  sense  that  the  buyers  of  securities  (known  then  as  "bulls")  do  not  wish 
to  pay  for  them,  and  the  sellers  (known  then  as  "bears")  do  not  wish  to  deliver 
them.  To  accommodate  these  respective  operators  and  some  others  a  day  called 
"Contango"  day,  the  third  day  before  the  Account-day  (in  the  case  of  most  mining 
securities,  the  fourth  day),  is  devoted  in  its  morning  to  arranging  their  interests. 
A  bull  desiring  to  "continue",  or  "give  on",  his  speculation  sells  for  the  current 
account  to  a  dealer  who  desires  the  converse  and  buys  back  from  him  at  the  same 
time  the  same  stock  for  the  ensuing  account,  giving  him  interest,  called  a  "Rate", 
or  "Contango",  for  the  accommodation.  The  bear  reverses  this  operation  and  is 
said  to  "take  in"  the  securities,  and  to  receive  a  "Rate"  or  "Contango",  These 
transactions  are  bargains  and  not  loans,  and  are  effected  at  the  making-up  price, 
or  at  the  then  existing  market  price  (r.  98). 

The  bears  who  are  "uneven",  on  the  other  hand,  must  either  deliver  what 
they  have  sold  and  cannot  "take  in",  or  borrow  it  from  a  holder,  undertaking  to 
replace  it  on  the  Account-day  following  the  current  account.  If  bears  are  nume- 
rous, they  may  be  charged  what  is  known  as  a  "backwardation",  or  "back",  for 
the  accommodation.   If  no  rate  is  paid  the  stock  is  said  to  be  carried  over  "even". 

Differences.  It  is  obvious  that  where  stocks  are  thus  continued  the  prices  of 
the  continuation  bargains  will  probably  differ  from  those  at  which  the  original 
bargains  are  done.  This  difference  in  price,  if  it  is  a  depreciation  and  shows  a  loss 
to  the  "buU",  must  be  paid  by  him  at  the  first  Account-day,  but  the  rate  will  not 
be  payable  until  the  following  Account-day,  when,  if  he  has  not  sold  the  stock,  he 
pays  for  it  or  "continues"  it  again  for  another  account  in  the  same  way  as  before. 
The  bear  who  takes  in  the  stock  will  himself  have  to  pay  the  difference  if  the  price 
has  appreciated  between  the  bargain  price  and  the  making-up  price. 

Make-up  price.  It  should  be  mentioned  that  where  securities  are  "made  up", 
or  "cleared",  in  the  Settlement  Department  they  are  all  arranged  at  the  official 


1)  Arbitrage  is  regulated  by  r.  86. 

2)  29  Car.  II.'c.  3,  Sutton  v.  Grey  [1894]  IQ.B.  285. 

3)  Taysen  v.  Boer  Elliasen  (1912)  Financial  News,  Jan.  17tli. 
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making-up  price.  When  the  Settlement  Department  undertakes  the  arranging 
of  the  account  in  any  stock,  as  it  does  in  all  important  ones,  it  acts  as  a  clearing 
house  for  all  members  who  subscribe  to  it,  and  by  arranging  the  buyers  against 
the  sellers,  determines  what  the  seller  of  so  much  stock  shall  deliver  to  a  particular 
buyer.  The  intermediaries  then  all  settle  their  accounts  with  each  other  according 
as  the  price  they  dealt  at  exceeded  or  fell  short  of  the  making-up  price,  settling 
only  in  balances,  while  the  actual  stock  passes  at  the  price  of  the  last  bargain  done, 
the  ultimate  buyer  paying  or  receiving  the  balance  to  or  from  his  immediate  seller, 
while  the  making-up  price  is  of  course  paid  to  the  ultimate  seller.  The  making-up 
price  does  not  apply  to  Government  securities  nor  to  those  deUverable  by  deed 
but  which  are  not  arranged  by  the  Settlement  Department,  in  which  cases  the 
bargains  are  arranged  at  the  price  paid  by  the  last  purchaser,  and  this  appears 
by  the  ticket  passed  by  him  to  his  immediate  seller  and  is  paid  by  him  to  the  ulti- 
mate seller. 

Transfer  1).  Transfers  of  registered  shares  and  stock  are  always  by  deed  when 
bought  and  sold  on  the  Stock  Exchange,  although  most  companies  do  not  require 
this  formality,  a  written  transfer  only  being  required  by  companies  which  adopt 
Table  A  of  the  Companies  Consolidation  Act  and  similar  articles.  Certain  com- 
panies by  their  constitution  reqxiire  transfers  to  be  by  special  form,  and  certain 
notices  to  be  given,  and  otherwise  restrict  the  free  power  of  transfer,  and  where 
this  is  so  the  requirements  must  be  observed  2)  unless  they  are  waived  by  the  com- 
pany 3).  The  buyer  of  Bank  of  England  Stock  may  require  at  the  seller's  expense 
as  many  transfers  as  there  are  even  thousand  pounds  stock  in  the  sum  dealt  in 
(r.  110).  The  stamps  and  fees  on  all  transfers  are  payable  by  the  buyer  (r.  120). 
An  exception  to  this  is  in  the  case  of  small  amounts  of  stock  and  cash  sales  when  a 
dealer  on  buying  stipulates  for  transfer  into  his  name  free  of  stamp  duty.  Bar- 
gains in  Exchequer  bonds  and  in  Stock  certificates  are  for  securities  not  filled  up 
to  order  (r.  111).  The  member  selling  securities  is  responsible  for  their  genuineness, 
and  in  the  case  of  registered  securities,  for  dividends  received  within  a  reasonable 
time  by  the  holder  (rr.  112,  125,  126). 

Bearer  securities  are  dealt  in  at  a  price  which  includes  accrued  interest,  except 

in  the  case  of  Indian  Railway  debentures  and  certain  other  securities  (r.   129). 

Bearer  securities  which  are  not  carried  over  on  Contango-day  must  be  dehvered 

and  accepted  on  Account-day.    The  coupons  must  be  delivered  with  the  bearer 

bonds*). 

Buying-in.  Securities  which  are  not  known  to  be  out  of  the  control  of  the 
seller  for  payment  of  calls  or  receipt  of  interest,  dividends,  or  bonus,  may  be  bought 
in  against  him  by  the  officials  of  the  Buying-in  and  SeUiig-out  Department  if  not 
delivered  in  the  time  appointed  by  the  rules  (rr.  134 — 140).  This  time,  in  the  case 
of  securities  dehverable  by  deed,  is  the  eleventh  day  from  the  Ticket-day,  except 
where  companies  prepare  their  own  transfers,  when  the  time  is  calculated  from 
the  earUest  date  on  which  a  transfer  can  be  procured  (r.  138).  If  the  issuer  of  the 
ticket  allows  thirteen  clear  days  to  pass  without  buying-in,  the  intermediaries  are 
in  general  released  from  hability,  but  not  the  ultimate  buying  and  selling  members 
(r.  139).  If  buying-in  of  any  security  is  suspended  by  the  committee,  the  liability 
of  intermediaries  continues,  unless  otherwise  determined  by  the  committee  (r.  135). 
Delivery  of  securities.  On  Account-day,  and  the  days  following,  the  delivery 
of  securities  begins  at  ten  o'clock  (r.  93)  and  stops  at  half -past  two  (twelve  on  Satur- 
days) (rr.  123,  133).  No  buyer  of  securities  transferable  by  deed  need  pay  unless 
a  transfer  deed  is  either  accompanied  by  a  certificate  or  is  a  "certified  transfer", 
i.  e.  bearing  an  official  certification  by  the  company's  officer  that  the  certificate 
is  at  the  office  of  the  company  (r.  121).  Another  method  is  for  the  certification 
to  be  made  by  the  Secretary  of  the  Share  and  Loan  Department,  who  forwards 
the  certificate  itseK  to  the  company  (r.  121).  This  is  very  largely  done,  especially 
when  companies,  such  as  most  English  railways,  refuse  to  certify. 

•        1)  The  rules  for  the  transfer  of  Govemment  and  Corporation  inscribed  or  registered  stocks 
are  107 — 111,  of  registered  company  securities,  102 — 124,  of  bearer  securities,  125 — 133. 

2)  Bargate  v.  Shortridge  (1855),  5  H.  L.  C.  p.  312. 

3)  Murray  v.  Bush  (1873),  L.  B.  6  H  .  L.  37;  Ex  p.  Walton  (1857),  26  L.  J.  Ch.  545. 

*)  r.  130.  Some  foreign  Govemment  bonds  have  a  "talon"  attached  which  enables  the 
holder  to  obtain  a  fresh  series  of  coupons.    This  should  be  delivered  with  the  bond. 
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Payment.  Cheques  must  be  crossed  and  drawn  to  bearer,  except  cheques  for 
dividends,  which  may  be  to  order,  and  they  must  be  drawn  on  a  clearing  bank 
(r.  94).  A  member  by  giviag  proper  notice  may  demand  payment  in  bank-notes 
for  securities  sold,  but  not  for  differences  (r.  94).  Members  cannot  be  obliged  to 
pay  or  receive  payment  from  non-members  when  the  bargains  have  been  done 
with  members  (r.  95),  so  that  brokers  cannot  refer  to  their  principals  for  the  com- 
pletion of  bargains. 

Government  and  Corporation  stock.  Government  and  Corporation  inscribed 
and  registered  securities  are  transferred  on  the  books  of  the  banks  that  have  the 
remimerated  duty  of  keeping  the  registers.  They  are  not  in  general  transferable 
by  deed  and  registration,  but  by  executing  transfers  in  the  registers  kept  at  the 
respective  banks,  the  chief  of  which  are  the  Bank  of  England,  and  the  London 
County  and  Westminster. 

Power  of  attorney.  When,  as  often  happens,  the  transferor  is  not  able  to  attend 
to  transfer  in  person,  it  is  necessary  for  him  to  transfer  by  his  attorney,  who  is 
usually  a  stockbroker  or  banker.  A  form  of  application  for  a  power  of  attorney 
supplied  by  the  bank  has  to  be  filled  in  with  particulars  and  signed  by  the  applicant, 
and  lodged  by  hand,  upon  which  the  power  of  attorney  i)  is  prepared  by  the  bank 
and  retained.  The  transferee  of  stock  at  the  Bank  of  England  may,  if  he  pleases, 
sign  his  acceptance  of  the  transfer  in  the  books,  but  this  is  not  usual,  and  his  omission 
to  do  so  will  not  aid  the  transferor  in  disputing  his  title  2).  The  transfer  of  stock 
on  the  books  of  the  Bank  of  England  is  complete  without  attestation  and  without 
acceptance  3),  and  the  transferor  cannot  impeach  the  transfer  and  bring  an  action 
for  dividends  on  the  ground  of  non-acceptance  by  the  transferee  2).  The  title  of 
the  stockholder  is  the  entry  in  the  bank  books.  The  broker  is  entitled  to  a  fee 
on  a  transfer  for  nominal  consideration,  and  to  a  brokerage  where  stock  is  sold  in 
the  market.  The  transfer  charges,  payable  in  the  first  instance  by  the  seller  in 
respect  of  Bank  of  England  stock,  are  nine  shillings  for  transferring  stock  not  above 
£25,  and  twelve  shilhngs  if  above  that  amount.  In  transfers  of  less  than  £500 
these  charges  are  paid  by  the  purchaser  when  the  transferor  is  a  jobber. 

Stock  certificates.  "Floaters".  A  holder  of  certain  Government  and  other 
stocks  at  the  Bank  of  England  wiU  be  given  a  bearer  stock  certificate  representing 
the  amount  of  his  stock  with  a  blank  left  open  for  the  name  it  he  so  desires;  and 
thereupon  his  name  is  erased  as  stockholder.  These  stock  certificates  have  coupons 
for  the  dividends  payable  during  the  succeeding  five  years,  and  whUe  the  blanks 
are  unfilled  are  transferable  by  delivery.  Stock  certificates  are  issued  to  "bearer", 
but  holders  of  English  Grovernment  Funds,  and  of  Metropolitan,  London  County, 
New  Zealand,  New  South  Wales,  Queensland  and  Transvaal  Stocks  can  insert  a 
name,  and  so  make  the  certificate  "nominal",  in  which  case  it  cannot  be  re-inscribed 
in  any  name  other  than  that  so  inserted.  "Nominal"  stock  certificates,  if  duly 
endorsed,  may  be  exchanged  for  "bearer"  certificates  on  payment  of  a  fee  of  Is. 
per  certificate.  Certificates  may  be  exchanged  for  either  larger,  or  smaller,  denom- 
inations, on  payment  at  the  rate  of  Is.  per  certificate  surrendered. 

Dividends  and  Rights.  Government  and  Corporation  inscribed  or  registered 
securities  are  quoted  ex-dividend  on  the  day  after  the  books  are  closed  for  ascer- 
taining the  holders  entitled  to  be  paid  the  coming  dividend.  In  most  cases  this 
happens  a  month  before  the  payment.  Securities  transferable  by  deed,  except 
mining  securities  and  registered  debentures,  are  quoted  ex-dividend  on  the  Account- 
day  following  the  closing  of  the  books,  or  following  the  declaration  of  the  dividend, 
if  it  is  payable  to  the  holders  then  registered.  Mining  securities  are  quoted  ex-dividend 
on  the  Accoimt-day  following  its  payment,  bearer  securities  and  registered  deben- 
tures on  the  day  of  its  payment,  except  bearer  securities  with  coupons  payable 
only  abroad,  and  American  shares  (r.  101).  Dividends  are  accounted  for  less  income 
tax  (r.  102).  When  they  are  payable  on  bearer  securities  after  the  Account-day, 
the  current  coupon  must  be  dehvered  or  the  full  face  value  accounted  for,  and  in 

1)  Powers  of  attorney,  enabling  named  persons  to  act  for  stockholders,  may  be  obtained 
at  the  Power  of  Attorney  Office,  Bank  of  England,  on  the  necessary  instructions  being  lodged 
hy  hand.  Applications  made  through  the  post  are  not  attended  to.  Powers  for  sale  and  transfer, 
or  for  sale,  transfer  and  dividends  cost  lis.  6d.  Powers  for  sale  of  English  Government  Stock 
where  the  nominal  amount  does  not  exceed  £100  cost  4  s. 

2)  Foster  v.  Bank  of  England  (1846),  8  Q.  B.  689. 

3)  Gade's  Case  (1796),  2  Leach,  p.  747. 
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the  case  of  dividends  payable  abroad  at  a  price  fixed  by  the  Secretary  of  the  Share 
and  Loan  Department  (r.  130). 

The  seller  of  registered  securities  is  responsible  for  dividends  until  a  reasonable 
time  has  elapsed  for  registration  (r.  112),  and  at  law  for  an  indefinite  time,  as  the  seller 
is  trustee  for  the  buyer  of  benefits  received  in  right  of  the  securities  sold.  Members 
are  forbidden  to  deal  in  prospective  dividends  (r.  87),  but  a  broker  who  carries  out 
such  a  contract  is  entitled  to  be  indemnified  by  his  client^).  Interest  is  not  included 
in  the  price  in  the  case  of  British  and  Colonial  Treasury  and  Exchequer  Bonds  or 
Bills,  Rupee  Paper,  some  Indian  Railway  Debentures  and  certain  securities  of  a 
like  character,  the  accrued  interest  being  added  to  the  price  paid  by  the  purchaser 
(r.  129).    A  bull  of  "continued"  stock  is  entitled  to  the  dividend 2). 

When  shares  are  sold  the  purchaser  takes  them  with  all  rights  then  or  after- 
wards attaching  to  them,  and  so  on  a  fresh  issue  of  shares  to  the  members  of  a 
company  in  right  of  their  holding,  the  seller,  whose  name  is  still  on  the  register, 
cannot  retain  the  new  shares  for  himself  3).  He  is  trustee  of  them  for  the  buyer  of 
the  original  shares  and  must  transfer  them  on  being  paid  his  outlay.  He  is  under 
no  obhgation  to  apply  according  to  the  practice  of  the  Stock  Exchange  unless  the 
purchaser  provides  the  money  necessary. 

Options.  There  are  three  kinds,  viz.  "put",  "call",  "put  and  call",  or  double 
option.  A  "call"  is  negotiated  when  A  contracts  to  pay  B  money  for  the  right  to 
buy  from  him  a  named  security  at  a  given  date  at  a  named  price.  A  "put"  is  ne- 
gotiated when  A  contracts  to  pay  B  money  for  the  right  to  sell  him  a  named  se- 
curity at  a  given  date  at  a  named  price.  A  "put  and  call",  or  double  option  (called 
in  the  United  States  a  "straddle"),  gives  the  payer  of  the  option  money  the  right 
either  to  sell  or  buy  the  named  security  at  a  given  date  at  a  named  price.  The 
money  is  generally  double  that  charged  for  a  single  option.  The  consideration 
money  is  called  "option  money",  and  is  paid  on  the  Account-day  following  the 
declaration  of  the  option. 

Declaring.  The  time  for  a  giver  for  the  "put"  to  declare  whether  he  sells  the 
security  and  for  a  giver  for  the  "call"  to  declare  whether  he  buys  the  security  is  fixed 
by  rule  100.  The  giver  of  money  for  the  double  option  must  declare  whether  he  buys 
or  sells  by  the  time  appointed,  but  in  single  options  this  is  not  necessary  unless  the 
price  of  the  stock  happens  to  be  the  same  as  that  fixed  as  the  option  price,  i.  e. 
showing  neither  profit  nor  loss.  In  all  other  cases  options  are  said  to  "declare  them- 
selves" without  any  communications  between  the  parties. 

Bights.  The  person  whose  eventual  right  it  is  to  receive  the  securities,  i.  e. 
who  has  given  for  the  call,  is  entitled  to  all  rights  attaching  to  the  securities  during 
the  currency  of  the  option,  imless  the  option  was  originally  arranged  at  a  price 
ex-rights.  It  may  happen  that  during  the  currency  of  an  option  the  security  may 
be  quoted  "ex-rights",  and  on  this  happening  an  official  price  will  be  fixed  for 
the  rights  on  apphcation  to  the  Secretary  of  the  Share  and  Loan  Department,  and 
this  will  settle  the  value  of  the  rights  as  between  the  option  dealers  unless  the  actual 
rights  have  been  apphed  for  in  specie  by  notice  in  writing  on  or  before  the  day 
the  securities  are  quoted  "ex-rights"  (r.  106). 

I  t  Special  Settlements.  When  no  time  is  specified,  bargains  in  new  securities 
are  for  special  settlement  (r.  91).  If  no  special  settlement  is  granted  the  bargains 
cannot  be  enforced.  Any  interested  person  may  apply  to  the  Committee  to  grant 
a  special  settlement  on  complying  with  the  rules,  but  it  is  usually  done  by  the  broker 
to  the  company  or  the  issuing  company.  There  is  no  implied  condition  that  the 
special  settlement  should  be  in  a  reasonable  time,  and  clients  as  weU  as  brokers  are 
bound  on  the  special  settlement  taking  place*).  Bargains  in  vendors^  securities, 
issued  as  fully  or  partly  paid,  will  not  be  settled  until  six  months  after  the  day 
fixed  for  settUng  the  bargains  in  shares  issued  to  the  public,  and  the  quotation  of 
these  securities  wiU  be  similarly  deferred  (r.  152). 

Fraud,  etc.  Obtaining  a  special  settlement  by  fraud  does  not  affect  the  bargains 
of  those  who  are  not  parties  to  this  fraud,  nor  does  the  fact  that  the  company  was 
initiated  in  fraud^).  The  Committee  of  the  Stock  Exchange  in  considering  an  apph- 

1)  Marten  v.  Gibbon  (1876),  33  L.  T.  561,  C.  A. 

2)  Cf.   Be  Morgan  (1861),  2  De  G.  F.  &  J.  634. 

3)  SUwart  V.  Lupton  (1874),  22  W.  R.  855;  see  r.  94. 

*)  Consolidated  OoUfields  dkc.  v.  Spiegel  (1909)  25  T.  L.  R.  275. 
5)  In  re  Ward  (1882),  20  Ch.  D.  356,  C.  A. 
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cation  for  a  settlement  is  not  acting  in  a  judicial  capacity,  and  therefore  the  fact 
that  one  of  the  members  is  interested  in  obtaining  the  settlement  does  not  invalidate 
the  decision  1),  Persons  who  combine  to  make  false  statements  to  the  Committee 
with  a  view  to  obtain  a  special  settlement  and  thereby  to  defraud  purchasers  are 
criminally  liable^). 

Official  quotation.  Quotation  in  the  official  Hst  may  be  granted  for  any  security 
of  sufficient  magnitude  and  importance.  All  information  required  by  the  Committee 
must  be  given  by  a  broker  authorized  for  this  purpose  (r.  139).  No  quotation  will 
be  granted  to  securities  on  which  when  fully  paid  the  company  may  claim  a  lien 
under  their  articles.    (Appendix,  36  B.) 

Official  List.  An  official  list  of  securities,  formerly  known  as  Wettenhall's 
list,  is  published  every  evening  with  the  closing  prices,  giving  also  the  rate  of  the 
last  dividend  paid,  and  the  date  when  a  security  was  last  ex.  div.  The  buying  and 
selling  prices  quoted  by  jobbers  is  given,  within  which  business  is  generally  practi- 
cable, and  the  prices  at  which  business  has  actually  been  done  are  recorded. 

Stamps.  For  the  purpose  of  the  Finance  Acts  the  expression  "marketable 
security"  means  a  security  of  such  a  description  as  to  be  capable  of  being  sold  in 
any  stock  market  in  the  United  Kingdom  3),  and  by  the  Stamp  Act,  1891,  certain 
duties  were  imposed  on  the  transfer,  assignment,  disposition,  or  assignation.  By 
the  Finance  Act,  1899*),  all  foreign  marketable  securities  transferable  by  delivery 
are  subjected  to  duty  on  being  first  dealt  in  within  the  United  Kingdom^).  The 
Finance  Act,  1910,  s.  77,  has  greatly  altered  the  scale  of  duties  on  Stock  Exchange 
contracts.  By  s.  78  the  obligation  to  issue  a  contract  note  is  made  more  stringent 
and  extended  to  brokers  who  act  as  principals,  and  by  s.  79  the  stamp  duties  are 
extended  to  options,  one  half  duty  being  charged  on  the  opening  of  the  option  and 
one  half  on  the  closing  contract  (if  any),  the  broker  certifying  on  the  face  of  the 
contract  note  that  a  duly  stamped  contract  has  been  rendered  on  the  date  mentioned 
in  the  certificate.  Letters  of  allotment  and  renunciation  for  the  nominal  value  of 
under  £5  must  bear  a  separate  one  shilling  stamp,  which  must  be  impressed  in  the 
former  case,  but  in  the  latter  may  be  adhesive  and  must  then  be  cancelled  by  the 
person  executing  it^).  Where  parties  contract  outside  the  Stock  Exchange  as  prin- 
cipals, and  reduce  the  contract  to  writing,  an  agreement  stamp  is  necessary'''). 

III.  Broker  and  Client. 

Broker's  duty.  It  must  be  remembered  that  a  broker  is  an  agent  and  in  most 
respects  is  subject  to  the  general  law  of  agency,  except  as  varied  by  the  Rules, 
Regulations  and  Customs  of  the  Stock  Exchange.  A  broker  must  act  for  his  client 
at  least  as  carefully  and  efficiently  as  if  he  were  conducting  his  own  business,  but 
he  does  not  undertake  to  execute  the  commission  absolutely  and  at  all  events^). 
Moneys  remitted  to  him  or  securities  confided  to  him  are  held  by  him  on  an  express 
trust,  and  he  is  therefore  accountable  notwithstanding  the  Statute  of  Limitations®). 

It  is  the  duty  of  a  broker  to  effect  a  valid  bargain  on  the  Stock  Exchange  i"), 
and  doubtless,  in  the  case  of  shares  better  dealt  in  locally,  on  a  country  Exchange. 
He  must  strictly  carry  out  his  instructions  in  accordance  with  the  practice  of  the 
Stock  Exchange.  Thus,  a  broker  employed  to  buy  shares  has  been  held  justified 
in  buying  allotment  letters,  there  being  no  shares  at  the  time  in  existence  i^),  and 
in  another  case  in  buying  railway  scrip  which  was  dealt  in  on  the  market  as  genuine, 
though  in  fact  it  was  not^^). 

1)  In  re   Ward  (1882),  20  Ch.  D.  356,  C.  A. 

2)  R.  V.  Aspinall  (1876),  2  Q.  B.  D.  48. 

3)  Stamp  Act,    1891,  54  &  55  Viot.  o.  39,  s.  122;  Finance  Act,  1899,  62  &  63  Viet.  o.  9,  s.  6. 
*)  62  &  63  Vict.  o.  9,  ss.  4—6. 

*)  See  Revelstoke  v.  Commissioners  [1898]  A.  C.  565. 

6)   10  Edw.  VII.  c.  8. 

')  Knight  v.   Barber  (1846),  16  M.  &  W.  66. 

8)  Fletcher  v.  Marshall  (1846),   15  M.  &  W.  755. 

9)  North  American,  etc.  v.   Watkins,  [1904]  2  Ch.  233,  C.  A. 

10)  See  Neilson  v.  James  (1882),  9  Q.  B.  D.  at  p.  552;  Mitchell  v.  Glasgow  Bank  (1879), 
4  App.  Cas.  624.  The  contract  with  the  jobber  is  complete,  and  not  inchoate  so  as  to  be  really 
made  on  the  name  day. 

11)  Mitchell  V.  Newhall  (1846),  15  M.  &  W.  308;   Tempest  v.  Kilner  (1846),  3  C.  B.  249. 

12)  Lamert  v.  Heath  (1846),  15  L.  J.  Ex.  297. 
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Broker  selling  on  credit.  A  broker  employed  to  sell  stock  may  only  do  so  in  the 
usual  manner,  and  therefore  he  is  not  justified  in  selling  on  credit,  e.  g.  by  taking 
a  bill  in  payment,  when  it  is  usual  to  sell  for  cash^). 

Dealing  with  non-member.  If  he  deals  with  a  non-member,  it  would  be  wise 
to  obtain  his  Ghent's  previous  consent.  The  rules  permit  dealing  with  a  non-member 
if  he  can  so  deal  to  greater  advantage  for  his  principal  than  with  a  member,  the 
contract  notes  stating  that  the  bargain  has  been  done  between  non-members  (r.  82). 
The  liability  of  a  broker  who  deals  with  non-members  is  governed  by  the  general 
law  of  principal  and  agent,  and  it  is  doubtful  whether  the  new  rules  bind  the  client 
to  a  bargain  done  with  a  non-member,  unless  he  assents  expressly  or  by  conduct; 
and  apart  from  the  rules,  where  a  broker  deals  for  both  parties  to  the  contract  he 
cannot  obtain  commission  from  either,  "unless  his  double  employment  was  known 
and  assented  to  by  both"  2).  And  he  must  not  only  return  to  A  the  commission 
he  has  received  from  him,  but  he  is  a  debtor  to  A  for  the  commission  he  has  received 
from  B,  his  other  principal,  and  vice  versa^). 

Authority.  A  broker  on  the  Stock  Exchange  has  authority,  which  arises  from 
his  employment,  both  to  make  and  take  payments  on  behalf  of  his  principals,  and 
this  power  arises  also  from  rules  69  and  95,  under  which  a  broker  is  personally 
responsible  to  the  jobber  with  whom  he  deals*),  and  the  right  to  indemnity  which 
results.  His  resulting  right  to  indemnity  from  his  client  extends  not  only  to  loss,  but 
also  to  UabihtyS).  A  broker  who  is  given  possession  of  all  the  indicia  of  property  by 
the  owner  with  the  intent  that  he  should  deal  with  it  can  give  a  good  title  either 
by  mortgage  or  sale  to  an  innocent  purchaser®). 

Ambiguity  in  order.  1^ Where  an  ambiguous  order  is  given,  it  is  the  wisest  course 
to  communicate  with  the  client,  so  that  the  ambiguity  may  be  removed;  but  if  the 
order  may  fairly  bear  two  interpretations,  and  the  agent  bona  fide  adopts  one  of  them, 
the  principal  is  liable  on  the  contract  so  interpreted''). 

Special  orders.  In  the  absence  of  special  instructions  an  order  to  buy  or  sell  at 
a  limited  price  ceases  with  the  current  account 8).  And  an  order  without  any  direc- 
tion to  "retain  it"  if  impracticable,  does  not  extend  beyond  the  day  on  which  it  is 
received,  unless  perhaps  when  it  is  received  too  late  to  deal,  through  the  House 
being  closed  and  the  jobbers  having  ceased  business  for  the  day. 

Commission  or  brokerage.  A  broker  is  entitled  to  a  reasonable  commission  or 
brokerage  as  remuneration  for  his  services  9).  When  a  broker  is  prevented  by  the 
winding-up  of  a  company  (his  principal)  from  earning  his  agreed  commission,  he  can 
prove  against  the  assets  i"). 

Where  commission  is  divided  with  an  introducing  firm  {e.g.  a  bank  or  a  remisier), 
the  contract  note  should  so  state.  It  is  not  sufficient  to  render  accounts  to  clients 
"net",  meaning  that  a  charge  for  commission  is  included,  unless  this  is  explained 
so  to  mean.  But  a  broker  who  has  honestly  charged  his  chent  a  commission  by  making 
a  "net"  contract,  without  explaining  that  this  included  his  commission,  is  still  entitled 
to  his  proper  charges  as  a  quantum  meruif^^). 

Contract  notes.  The  contract  notes  issued  to  clients  are  simple  and  very  much 
matters  of  common  form,  except  that  the  older  fashioned  brokers  state  the  names 
of  the  jobbers  with  whom  they  deal.  They  must  now  contain  the  words,  "Member(s) 
of  the  Stock  Exchange,  London",  immediately  after  the  signature,  and  where  a 
contract  is  effected  with  a  non-member  the  contract  note  must  explicitly  so  state 
(rr.  82,  83).  The  note  advising  a  "continuation"  should,  if  necessary,  notify  the  chent 
that  the  firm  considers  itself  at  liberty  to  employ  its  own  capital  and  continue  the 

1)  WiltsMre  v.  Sims  (1808),  1  Camp.  258;  Campbell  v.  Hasaell  (1816),  1  Stark.  233. 

2)  Story  on  Agency,  §  334,  n. 

3)  Andrews  v.  Ramsay  <fc  Co.,  [1903]  2  K.  B.  635.  Mo  Devitt  v.  Connolly  (1885)  15  L.  R. 
It.  500. 

*)  Pearson  v.  Scott  (1878),  9  Ch.  D.  198. 

8)  Lacey  v.  Hill  (1874),  L.  R.  18  Eq.  182. 

«)  Rimmer  v.   Webster,  [1902]  2  Ch.  163. 

')  Ireland  v.  Livingstone  (1871),  L.  R.  5  H.  L.  p.  416.  Cf.  Loring  v.  Davis  (1886),  32  Ch. 
D.  p.  631;  Mills  V.  Hazlehurst  dk  Co.  (1907),  23  T.  L.  R.  142.  Tallentire  v.  Ayre  {ISSi),  1  T.  L.  R. 
143,  C.  A. 

8)  Lawford  v.  Harris  (1896),   12  T.  L.  R.  275. 

9)  Cf.  Stvbbs  V.  Slater,  [1910]  1  Ch.   195;  Mansan  v.  Baillie  (1855),  2  H.  L.  C.  80. 
i»)  Inchbald  v.  Western  Neilgherry,  etc.  (1864)  17  C.  B.  (N.  S.)  733. 

")  Stvbbs  V.  Slater,  [1910]  1  Ch.  195,  C.  A. 
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stock  in  its  own  name.  This  of  course  makes  the  brokers  principals  for  that  account. 
The  contract  notes  are  evidence  agafinst  the  parties  charged  therein  i).  Where  a 
mistake  is  made  in  them,  it  can  afterwards  be  rectified,  although  the  mistake  may 
have  made  one  of  the  parties  alter  his  position  by  accounting  to  his  principals  to 
his  disadvantage  2). 

Lumping.  A  broker  is  entitled  to  execute  several  orders  in  one  bargain  provided 
that  this  does  not  affect  the  price  to  the  detriment  of  his  clients^).  Where,  however, 
a  broker  lumps  together  at  an  average  price  bargains  done  with  different  jobbers 
at  different  prices  and  for  different  clients,  he  does  not  make  an  enforceable  contract*). 

Payment.  Notice  of  title.  When  a  broker  has  reason  to  know  that  stock  sold 
does  not  belong  to  the  person  who  gave  the  order  to  sell,  e.g.  by  express  notice,  or 
even  perhaps  by  the  names  of  the  transferors  being  different^),  he  must  be  careful 
to  pay  the  agent  in  such  a  manner  as  to  facilitate  and  encourage  the  agent  to  pay  it 
to  his  principal,  and  he  is  not  entitled  to  treat  the  money  merely  as  a  matter  of  account 
between  himself  and  the  agent.  If  there  is  such  a  custom  on  the  Stock  Exchange,  it 
is  unreasonable  and  not  binding  on  the  principal  ^ ) .  The  mere  fact  that  an  order  to  seU 
has  been  given  by  one  of  several  holders  or  by  the  solicitor  to  the  holders  does  not  justify 
payment  to  the  person  giving  the  order,  in  the  absence  of  further  authority,  actual 
or  impHed  from  the  circumstances  7).  Where  a  London  broker  receiving  an  order 
to  sell  through  a  country  broker  has  sold  under  a  power  of  attorney  by  the  (foreign) 
principal  to  himseK,  there  is  clear  privity  of  contract  under  this  power  and  payment 
in  account  with  the  country  broker  is  no  discharge*).  Payment  by  a  cheque  to  the 
seller's  agent  is  good  on  the  cheque  being  honoured^),  but  not  otherwise^"). 

Time,  the  essence  of  the  contract.  The  contract  for  purchase  or  sale  is  for  delivery 
on  the  Account-day  for  which  the  bargain  is  done  or  within  a  reasonable  time  after- 
wards, and  if  the  time  elapses  before  delivery  the  buyer  can. promptly  demand  back 
the  money  which  he  may  have  paid  to  his  broker  n).  The  times  are  now  fixed  by 
rr.  134 — 141.  If  the  securities  are  delivered  to  the  broker  in  time,  this  is  sufficient 
to  bind  the  principal,  but  if  out  of  time  the  principal  cannot  be  made  liable  in  an 
action  b^  his  broker  for  indemnity,  although  the  broker  has  himself  been  compelled 
to  accept  delivery  and  to  pay  under  a  resolution  of  the  Stock  Exchange  Committee  i^)^ 
unless  the  cHent  knew  of  and  assented  to  bear  this  additional  habihty.  But  if  a  buying 
broker  accepts  and  pays  for  shares  a  httle,  say  four  days,  after  time,  and  his  client 
accepts  and  pays  him,  the  latter  is  bound  to  indemnify  the  transferor  against  calls^-^). 
The  rule  as  to  unreasonable  delay  does  not  apply  as  between  members  of  the  Stock 
Exchange,  unless  advantage  is  taken  of  the  power  to  sell  out  or  buy  in  through  the 
official  broker,  as  the  rule  "once  a  bargain  always  a  bargain"  is  strictly  adhered  to; 
so  where  a  broker  cannot  get  dehvery  in  time  he  should  always  apprise  his  client 
promptly,  acquaint  him  with  his  rights,  and  take  his  instructions,  otherwise  he  may 
find  himself  burdened  with  securities  which  he  cannot  compel  his  chent  to  pay  for. 
It  was  held  in  Scott  v.  Ernesf^^),  that  the  rules  as  to  buying  in  and  selling  out  do  not 
apply  except  as  between  members.  By  rule  No.  139  intermediate  buyers  are  released 
from  their  obhgations,  and  the  ultimate  buyer  who  issues  the  ticket  is  alone  respon- 
sible for  payment  of  the  purchase-money,  if  thirteen  clear  days  have  been  allowed 
to  elapse  from  the  dehvery  of  the  ticket  without  attempting  to  buy  in. 

1)  Goom  V.  Aflalo  (1826),  6  B.  &  C.  117;  Parton  v.  Crofts  (1864),  10  C.  B.  N.  S.  11. 

2)  Bails  -v.  Lloyd  (1848),  12  Q.  B.  531;  cf.  Shaw  v.  Picton  (1825),  4  B.  &  C.  715. 

3J  Scott.  V.  Godfrey  [1901]  2  K.  B.  726;  following  Levitt  v.  HamUet  [1901]  2  K.  B.  58.    See 
Consolidated  Goldfields  v.  Spiegel  (1909)  25  T.  L.  R.  275. 
*)  Maffett  V.  Stewart  (1887)  14  R.  506. 

5)  Consider  France  v.  Clark,  (1884)  26  Ch.  D.  257,  C.  A.;  Anderson  v.  Sutherland  (1897) 
2  Com.  Cas.  65;  Cooke  v.  Eshelhy  (1887)  12  App.  Cas.  271. 

6)  Pearson  v.  Scott  (1878),  9  Ch.  D.  198,  per  Fry,  J.;  dist.  Bridges  v.  Garrett  (1870),  L.  R. 
5  C.  P.  451. 

7)  IMd. 

S)  Crossley  v.  Magniac,  [1893]  1  Ch.  594. 

9)  Bridges  v.  Garrett,  u.s.,  followed  in  Walker  v.  Barker  (1900),  16  T.  L.  R.  393;  Mc.  Devitt 
V.  Connolly  (1885),  15  L.  R.  Ir.  500. 

10)  Pap&  V.    Westacott,  [1894]  1  Q.  B.  272,  C.  A. 
")  Fletcher  v.  Marshall  (1846),  15  M.  &  W.  755. 

12)  Benjamin  v.  Barnett  (1903),  8  Com.  Cas.  244;  Westropp  v.  Solomon  (1849),  8  C.  B.  345. 

13)  Fenwiakw.  JSwcfc  (1871),  24  L.T.  274;  following  Hodgrtoison  v.  A:e%(  1868),  L.R.  6 Eq.  496. 
1*)  (1900)  16  T.  L.  B.  498. 
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Continuation^).  A  broker  who  is  not  supplied  with  purchase-money  by  his  dient 
is  not  entitled  to  carry  over  the  stock  without  authorisation.  If  he  does  so  the  original 
contract  is  as  regards  the  chent  at  an  end,  and  he  is  under  no  further  liability,  nor 
may  the  broker  pass  the  chent's  name  as  purchaser  of  the  carried-over  securities 
on  a  future  Ticket-day.  His  remedy  is  to  promptly  sell.  The  dealer  who  originally 
bought  the  shares  from  the  chent,  and  re-sold  to  the  client  on  continuation,  is 
hable  to  the  seller  as  having  passed  a  bad  name  2).  In  the  absence  of  agreement, 
actual  or  imphed  from  past  dealings  or  otherwise,  a  broker  is  under  no  obhgation 
to  arrange  for  the  continuation  of  his  chent's  stock,  nor  even  to  sell  stock  that  he 
has  bought,  or  ,buy  back  what  he  has  sold 3).  If  he  does  not  intend  to  "continue" 
stock  open  for  a  client,  according  to  the  exnectation  of  the  latter,  he  should  give  him 
notice*). 

Where  a  chent  who  is  rurming  a  speculative  account^fails  to  pay  his  differences 
his  broker  may  at  once  close  the  account  by  selling  or  buying  as  the  case  may  be. 
He  may  not  in  any  case  without  notice  sell  stock  that  has  been  paid  for  in  order  to 
pay  losses  on  other  accounts^).  If  the  broker  endeavours  unsuccessfully  to  carry 
over  the  whole  of  his  chent's  securities,  he  is  justified  in  carrying  over  such  as  he 
can,  and  in  selling  the  others,  if  it  is  clear  that  his  client  cannot  or  will  not  pay  for 
them,  as  this  is  an  anticipatory  breach,  and  there  is  no  obligation  on  a  broker  himself 
to  take  up  and  pay  for  his  client's  purchases  s). 

A  broker  is  entitled  to  be  paid  by  his  principal  in  cash,  but  payment  by  a  cheque 
which  is  duly  honoured  is  of  course  usual,  proper,  and  convenient.  A  dishonoured 
cheque  is  no  paymenf).  Cheques  should  be  drawn  on  clearing  banks,  if  possible, 
and  those  marked  T  will  be  in  time  if  delivered  on  the  morning  of  Account-day, 
but  those  on  the  metropohtan  banks,  and  marked  M,  should  arrive  during  banking 
hours  the  day  before,  and  those  on  country  banks,  and  marked  C,  three  days  before. 

Selling  on  default.  If,  therefore,  the  client  does  not  provide  purchase-money 
in  time  to  pay  on  deUvery  of  stock,  the  broker  is  entitled  to  sell  sufficient  of  it  to 
meet  that  hability^).  An  attempt  has  been  made^)  to  prove  a  custom  that  the  chent 
need  not  pay  until  the  security  is  delivered  to  him  personahy  by  the  broker,  but 
this  would  be  unreasonable,  as  it  might  mean  the  broker  being  out  of  pocket  for  some 
days  in  a  large  and  perhaps  to  him  an  impossible  sum^").  The  insolvency  of  the  chent 
which  justifies  the  broker  in  closing  his  account  is  that  state  of  insolvency  which  pre- 
vents or  will  prevent  payment  in  full  at  the  time^i).  And  it  has  often  been  held  that 
mere  non-payment  justifies  the  closing,  whether  the  chent  can  or  cannot  pay.  In 
Scrimgeour's  claim'^^),  Melhsh,  L.  J.,  said  the  "rules  are  that  when  a  broker,  making 
a  contract  in  his  own  name,  has  made  for  his  principal  a  contract  by  way  of  specu- 
lation whether  certain  stocks  will,  during  the  next  fortnight,  rise  or  fall  and  the 
principal  dies  or  becomes  bankrupt,  or  falls  into  such  a  state  of  insolvency  that 
it  is  manifest  the  brokers  cannot  depend  on  him  to  protect  them  against  any  loss 
that  may  occur,  then  the  brokers  may  at  once^s)  terminate  the  transaction,  so  as 
to  make  the  profit  or  loss,  whichever  it  is,  depend  upon  the  state  of  things  on  that 

1)  The  nature  of  the  contract  has  been  explained,  ante,  p.  313. 

2)  Maxted  v.  Payne  (No.  1),  (1869),  L.  R.  4  Ex.  81;  Maxtedv.  Morris  (1869),  21  L.  T.  535, 
Ex.  Oh. 

3)  Thacker  v.  Hardy  (1878),  4  Q.  B.  D.,  at  p.  691. 
*)  In  re  Hewett  (1893),  9  T.  L.  R.  166,  C.  A. 

8)  Samuel  v.  Bowe  (1892),  8  T.  L.  R.  488. 

6)  Gullum  V.  Hodges  (1901),  18  T.  L.  R.  6,  C.  A.  Cf.  Dorriens  v.  Hutchinson  (1804),  1  Smith, 
420. 

7)  Everett  v.  Collins  (1810),  2  Camp.  515. 

s)  In  Stubhs  V.  Slater,  [1910]  1  Ch.  632,  C.  A.,  the  point  was  taken  that  an  excessive  amount 
of  security  had  been  sold  to  pay  differences. 

9)  See  judgment  in  Mc.  Devitt  v.  Connolly  (1885),  15  L.  R.  Ir.  500;  Field  v.  Lelean  (1861), 
30  L.  J.  Ex.  168;  Spartali  v.  Benecke  (1850),  10  C.  B.  212. 

1")  Stock  and  Share,  etc.  v.  Galmoye  (1887),  3  T.  L.  R.  808;  Macoun  v.  Erskine,  [1901]  2  K.  B. 
at  p.  501,  C.  A. 

11)  Crowley's  claim  (1874),  L.  B.  18  Eq.  182. 

12)  (1873)  L.  R.  8  Ch.  921. 

13)  There  is  no  rule  of  law  or  practice  that  they  should  wait  till  the  carry-over  day.  Morten 
V.  Hilton  (1908),  Financial  News  or  Times,  July  3 ;  cf .  Fletcher  v.  Marshall  (1846),  15  M.  &  W.  755, 
where  an  immediate  sale  was  good  on  repudiation;  and  Anderson  v.  Beard  [1900]  2  Q.  B.  261; 
Davis  V.  Howard  (1890),  24  Q.  B.  D.  691;  Druce  v.  Levy  (1891),  7  T.  L.  R.  259. 
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day  and  not  to  run  the  risk  of  any  further  fall  in  the  market".  This  applies  both 
where  the  broker  is  "carrying"  the  stock  himself  and  where  it  is  carried  in  the 
market. 

Upon  the  death  of  a  client  who  has  a  speculative  account  open,  the  broker 
should  close  at  once,  and  if  he  still  continues  the  account  he  cannot  claim  any  differ- 
ences beyond  those  shown  at  the  next  Account-day^). 

Brokers  are  entitled  to  charge  a  defaulting  client  or  his  estate  not  only  the 
amount  due  at  the  time  of  the  default,  but  the  increased  amount  which  may  be 
caused  by  a  subsequent  fall  in  value  before  the  chent's  securities  can  be  sold  2).  Al- 
though it  would  be  better  for  the  broker  of  a  defaulting  chent  to  close  his  accoimt 
by  an  out-and-out  sale,  it  would  not  always  be  improper  to  sell  as  against  the  chent 
and  buy  on  his  own  accoimt,  provided  it  could  be  shown  that  the  client  got  the  full 
price  and  so  was  not  damnified  3),  but  if  by  such  an  operation  the  broker  obtained  the 
advantage  of  the  market  turn,  he  must  account  for  this  to  his  cUent*).  In  a  case  in 
which  there  was  no  market  for  shares,  which  the  broker  had  already  paid  for,  a  similar 
operation  was  upheld^).  In  the  case  of  unmarketable  securities  no  better  plan  can 
be  suggested,  as  a  forced  sale  would  produce  a  very  bad  price  for  the  chent,  and  at 
the  same  time  increase  his  debt  to  the  broker.  A  broker  who  wrongfully  closes  his 
chent's  account  is  liable  in  damages^). 

Broker's  lien.  A  broker  has  a  general  lien  on  securities  and  funds  in  his  hands 
as  between  himself  and  the  customer,  for  the  balance  due  from  the  customer 
to  the  broker,  and,  in  the  case  of  negotiable  securities,  even  on  the  property  of 
others,  if  the  broker  had  no  sufficient  reason  to  know  of  the  ownership'').  The 
mere  fact  that  a  specific  charge  has  been  made  on  certain  securities  and  paid  off, 
does  not  prevent  the  operation  of  the  general  lien^),  and  the  proceeds  of  a  security 
specifically  charged  may  be  applied  to  reduce  the  general  indebtedness').  It  is, 
however,  only  a  lien  on  the  interest  of  the  chents,  so  that  a  prior  equitable  interest 
will  take  precedence  9).  It  should  be  remembered,  however,  that  the  right  of  detention 
or  of  keeping  a  chent's  securities  until  he  pays  his  debts  to  the  broker  who  insists 
on  the  hen  does  not  allow  the  broker  to  seUi")  and  pay  himself  without  legal  proceed- 
ings, except  perhaps  as  regards  unpaid  purchase-money  on  the  specific  securities 
retained,  a  point  which  is  doubtful.  As  regards  the  general  balance  of  indebtedness, 
unless  he  has  authority  to  sell,  or  the  securities  are  specifically  charged,  he  must  rely 
on  his  right  of  action  against  the  chent  and  the  enforcement  of  the  judgment  debt. 
A  security  received  for  a  special  purpose,  e.g.  for  sale,  is  free  from  the  general  lien^i). 
A  selling  broker  who  sells  stock  or  shares  to  repay  himself  a  charge  which  he  has 
upon  them,  is  responsible  for  delivering  valid  securitiesi^). 

Purchasing  broker  should  pass  a  "good"  name.  It  is  the  duty  of  a  broker  to  pass 
a  "good  name"  as  the  buyer  of  shares  purchased  by  him  for  a  chent  or  in  default 
to  pass  his  owqI^).  He  has  the  right  in  the  absence  of  instructions  to  pass  his  chent's 
name!*).  But  a  purchasing  broker  is  entitled  to  be  indemnified  by  his  client  for 
any  habilities  he  incurs  through  acting  properly  as  his  agent^^),  and  so  if  the  purchaser 


1)  Philips  V.  Jones  (1888),  4  T.  L.  R.  401;  In  re  Overweg  [1900]  1  Ch.  209. 

2)  Lacey  v.  Hill,  Crowley's  claim  (1874),  L.  R.   18  Eq.  183. 

3)  Macoun  v.  Erskine,  [1901]  2  K.  B.  493,  C.  A.  There  is  no  custom  for  the  broker  to  take 
over  the  stock,  and  if  proved  as  a  cvistom  it  would  be  unreasonable  as  against  a  cvistomer  not 
proved  to  be  acquainted  with  it.    Hamilton  v.   Young  (1881),  7  L.  R.  Ir.  289. 

4)  Mrskine  v.  Sachs,  [1901]  2  K.  B.  504,  C.  A. 

5)  Walter  v.  King  (1897),   13  T.  L.  R.  270. 

6)  Michael  V.  Hart  [1902]   1  K.  B.  482,  C.  A.;  Ellis  v.  Pond  [1898]  1  Q.  B.  426,  C.  A. 

')  Jones  V.  Peppercorne  (1858),  Johns.  430.    Hope  &  Co.  v.  Glendinning  [1911]  A.  C.  419. 

8)  London  and  Globe  Finance  Corp.,  [1902]  2  Ch.  416. 

9)  Peat  V.  Clayton,  [1906]  1  Ch.  659. 

10)  Cf.   Thames  Ironworks,  etc.,  Co.  v.  Patent  Derrick  Co.  (1860),  29  L.  J.  Ch.  714. 

11)  Symons  v.  Mulkern  (1882),  46  L.  T.  763. 

12)  Piatt  V.   Bowe  (1909),  26  T.  L.R.  49,  a  case  of  duplicated  securities. 

15)  Street  v.  Morgan  (1869),  21  L.  T.  432.  This  was  an  action  by  a  seller  through  a  London 
broker  against  a  country  broker.  Special  authority  was  held  to  be  given  to  the  latter's  London 
broker  to  pass  the  country  broker's  name  under  the  words  "we  authorize  you  to  do  whatever 
you  think  best". 

14)  Pender  v.  Fox  (1872),  20W.  R.  966. 

16)  Chapman  v.  Shepherd,  (1867),  L.  R.  2  C.  P.  228;  Taylor  v.  Stray  (1857),  2  C.  B.  (N.  S.)  175, 
0.  A.,  purchase  money  paid  after  a  winding-up  had  occurred. 
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has  put  forward  the  name  of  an  infant  transferee  and  the  broker  has  to  indemnify 
the  transferor,  he  has  a  right  over  against  his  client^).  The  name  of  a  foreigner 
domiciled  abroad  and  with  no  available  property  in  this  country  can  reasonably 
be  refused  2) .  The  name  of  a  lunatic  is  not  a  good  name  if  he  was  known  to  be  such  by 
the  other  contractor  at  the  time  of  the  contract^).  The  name  of  an  infant  is  also  bad*). 
The  jobber  passing  such  a  name  is  liable  to  the  vendor  as  much  as  a  broker;  and  where 
a  broker  acts  for  both  buyer  and  seller  he  is  as  much  liable  as  if  acting  for  the  buyer 
only^).  An  infant's  contract  to  take  shares  is  voidable  on  his  attaining  majority, 
though  he  must  repudiate  within  a  reasonable  time  or  will  be  bound  thereby^). 

There  are  special  companies,  such  as  certain  banks,  which  by  their  constitution 
forbid  certain  classes  of  persons  being  shareholders.  Married  women,  or  even  un- 
married women,  and  aliens  are  excluded.  Certain  private  companies  have  also  re- 
strictive articles  of  association  so  as  to  keep  the  capital  in  the  company  in  certain 
families. 

Intermediate  brokers.  Difficulties  often  occur  where  intermediate  brokers  are 
employed  to  carry  out  Stock  Exchange  transactions,  who,  if  they  carry  out  genuine 
buying  or  selling  orders  themselves,  generally  employ  brokers  who  are  members 
of  the  London  Stock  Exchange  to  make  the  needful  bargains  with  the  dealers.  The 
difficulty  about  privity  of  contract  is  obviated  in  most  cases  by  the  custom  of  the 
Stock  Exchange  under  which  the  ultimate  buyer  and  the  ultimate  seller  contract 
with  each  other,  regardless  of  any  number  of  intermediaries'').  The  ultimate  buying 
broker  has  to  provide  a  good  name,  and  in  default  must  himself  take  up  and  pay  for 
the  stock,  his  London  broker  having  implied  authority  to -pass  his  name  8).  An  agent 
not  on  the  Stock  Exchange,  but  intended  to  make  a  bargain  on  it,  has  the  right 
to  employ  a  broker  on  the  Exchange,  and  to  be  indemnified  against  his  liability  to  this 
sub-agent®). 

Secret  profit.  No  agent  may  make  and  retain  a  secret  profit.  So  that  when 
an  account  is  rendered  to  a  client  at  a  "net"  price,  the  contract  note  should  explain 
that  the  commission  is  included,  although  if  the  commission  is  reasonable,  the  con- 
tract will  not  be  upset  in  consequence  of  non-disclosure,  as  a  broker  is  entitled  to 
a  reasonable  commission^"). 

A  sub-agent  making  an  undisclosed  profit  is  as  much  hable  to  account  for  this 
to  the  principal  as  the  agent  himself  would  be^i),  and  this  because  of  the  fiduciary 
relationship  between  the  parties,  and  even  though  no  privity  of  contract  exists^^).  Of 
course,  if  an  agent  discloses  fully  to  his  principal  that  he  is  making  a  profit,  which 
without  disclosure  he  could  not  retain,  or  that  he  has  a  specified  interest  in  the  pro- 
perty, and  the  principal  acquiesces,  the  position  of  the  agent  will  be  secure,  but 
the  disclosure  must  be  full,  and  notice  of  an  interest  but  not  the  interest  is  not  suf- 
ficienti^). 

Agent  dealing  with  client.  An  alleged  custom  for  brokers  to  take  over  the  secur- 
ities of  their  clients  at  the  price  of  the  day  when  a  sale  in  the  Exchange  would  unduly 
depress  the  shares  is  unreasonable,  and  cannot  be  supported.  This  is  so  even  when 
the  brokers  have  made  advances  to  the  clients  on  the  value  of  the  shares  or  hold  them 
as  cover!*)  qj.  fQj.  unpaid  purchase-money. 

Agent  contracting  as  principal.  Where  a  broker  is  employed  as  an  agent  and  acts 
as  a  principal,  disclosinj,  therefore,  no  privity  of  contract  between  the  client  and 
jobber,  the  whole  transaction  can  be  upset  at  the  ^option  of  the  client.  The  broker 
is  in  fact  selling  his  own  stock  to  his  client,  and  so  strict  is  the  law  on  this  point  that 

1)  Peppercorn  v.  Clench  (1872),  26  L.  T.  656. 

2)  Allen  V.   Graves   (1870),   L.  R.  5  Q.  B.  478;   Goldschmidt  v.  Jones   (1870),    22  L.  T.  220. 

3)  Imperial  Loan  Co.  v.  Stone,  [1892]  1  Q.  B.  599. 
*)  Nickalls  V.  Merry  (1875),  L.  B.  7  H.  L.  530. 

«)  Queensland  Invest.,  etc.  v.  O'Connell  (1896),  12  T.  L.  R.  502. 

6)  Mitchell's  case  (1870),  L.  R.  9  Eq.  363. 

')  Nickalls  V.  Merry  (1875),  L.  R.  7  H.  L.  530. 

8)  Street  v.  Morgan  (1869),  21  L.  T.  432. 

^)  Hannan  v.  Beeton  (1889),  5  T.  L.  R.  703,  a  bargain  on  the  New  York  Corn  Market. 
10)  Stuhbs  V.  Slater  [1910]  1  Ch.  632,  C.  A.;  Johnson  v.  Kearley  [1908]  2  K.  B.  514. 
")  De  Bussche  v.  Alt  (1878),  8  Ch.  D.  286,  C.  A.  and  caaea  quoted  in  Slater  v.  Stiibbs  u.  s. 

12)  Lister  v.  Stubbs  (1890),  45  Ch.  D.  1;  Powell  v.  Evan  Jones,  [1905]  1  K.  B.  11,  C.  A. 

13)  Dunne  V.  English  (1874),  L.  R.   18  Eq.  524;   Wilson  v.  Short  (1847),  6  Hare,  366. 

1*)  Hamilton  v.   Young  (1881),  7  L.  R.  Ir.  289;  ErsUne  v.  Sachs  [1901]  2  K.  B.  504,  C.  A.; 
Morrison  v.  Thompson  (1874)  L.  R.  9  Q.  B.  480,  C.  A. 


BROKER  AND  CLIENT.  323 

such  transactions  will  be  set  aside  even  after  some  years  have  elapsed,  and  the  client 
has  suffered  no  loss^).  If  the  cUent  is  not  in  a  position  to  restore  the  stock  to  the 
broker  principal,  he  is  then  entitled  to  sue  for  damages^)  without  ripping  up  the 
contract,  but  these  will  be  confined  to  what  the  actual  loss  was  at  the  time  when  the 
client  might  reasonably  have  sold. 

Indemnity.  The  broker  who  conforms  to  the  rules,  regulations,  and  customs 
of  the  Stock  Exchange  in  carrying  out  a  contract  is  entitled  to  be  indemnified  by 
his  chent  in  respect  of  all  resulting  liabilities  3).  Where  a  purchaser  on  the  Leeds 
market  neglected  to  keep  his  broker  in  funds,  and  the  vendor  therefore  sold  the  shares 
and  was  paid  the  difference  in  price,  the  broker  who  paid  was  held  entitled  to  sue  as  for 
money  paid  by  request*).  Conversely,  where  a  seller  neglected  to  supply  his  broker 
on  the  Liverpool  Exchange  with  the  sold  shares,  in  consequence  of  which  he  had 
to  pay  a  difference  to  the  buying  broker.  When  a  man  deals  at  a  market  in  a  particular 
place,  he  deals  with  reference  to  the  custom  of  that  place^).  Blackburn,  J.,  said, 
in  Duncan  v.  HilV  6),  "It  must  be  admitted  that  for  any  loss  incurred  by  the  agent  by 
reason  of  his  having  entered  into  such  contracts  according  to  such  rules,  unless  they 
be  wholly  unreasonable,  and  where  the  loss  is  without  any  personal  default  of  his 
own,  he  is  entitled  to  be  indemnified  by  his  principal  upon  an  implied  contract  to 
that  effect".  The  making  of  the  contract  on  the  Stock  Exchange  is  the  time  at  which 
the  Uabihty  of  the  chent  to  his  broker,  who  has  to  pay  for  securities  bought,  is^fixed''). 

The  printed  Rules  and  Regulations  of  the  Stock  Exchange  bind  the  chent, 
although  unwritten  customs  may  not,  and  so  a  chent  may  have  to  pay  for  such  portion 
of  a  purchase  as  is  delivered  in  time,  although  he  may  not  be  liable  to  indemnify 
his  broker  for  the  portion  delivered  out  of  time  8).  A  selling  priacipal  must  indemnify 
his  broker  paying  under  a  decision  of  the  Committee  that  the  purchaser  is  entitled 
to  the  dividend  which  the  seller  has  received  S).  And  so  the  purchaser's  broker  who 
repays  a  caU  to  the  seller  i"),  and  a  broker  who  completes  a  bargain  in  prospective 
dividends,  is  entitled  to  an  indemnity  ^i).  As  arbitration  is  compulsory  on  members 
of  the  Stock  Exchange  under  the  Rules  and  Regulations,  the  chent  must  indemnify 
his  broker  for  what  he  so  has  to  pay,  as  the  rule  is  neither  unreasonable  nor  illegally). 
A  principal  who  has  bought  and  paid  his  broker  for  partly  paid  shares,  but  who 
subsequently  refuses  to  take  dehvery,  is  not  entitled  to  recover  this  payment  from  the 
broker,  where  the  latter's  liability  to  the  seller  equals  or  exceeds  this  sum^^). 

On  failure  of  the  broker,  the  client  who  owes  for  "differences"  remains  liable 
to  the  jobber,  and  is  only  hable  to  the  broker's  estate  if  the  insolvency  has  been 
caused  by  his  neglect  to  pay  the  differences  i*). 

If  a  broker  acting  for  a  company  buys  its  own  shares  —  a  transaction  entirely 
unauthorised  by  its  constitution  —  he  cannot  recover  price  or  commission,  and, 
if  he  has  received  payment,  he  may  be  ordered  to  refund  ^^).  Leevmn's  Act^^)  requires 
contracts  for  Bank  shares  to  be  in  writing  and  to  specify  the  numbers  of  the  shares 

1)  Rothschild  V.  Brookman  (1831),  5  Bligh  (N.  S.)  165;  2  Dow.  &  CI.  188;  Gillett  v.  Pepper- 
corn (1840),  3  Beav.  78;  Hamilton  v.  Young  (1881),  7  L.  R.  Ir.  289;  Ex  p.  Dyater,  Re  Moline 
(1816),  2  Rose,  349;  Johnson  v.  Kearley,  [1908]  2  K.  B.  514,  C.  A. 

2)  Kimber  v.  Barber  (1872)  L.  R.  8  Ch.  56;  Waddell  v.  Bhckey  (1879)  4  Q.  B.  D.  678,  C.  A. 

3)  Forget  v.  Baxter  [1900]  A.  C.  467;  Lacey  v.  Hill,  Crowley's  claim  (1874)  L.  R.  18  Eq.  182; 
Biederman  v.  Stone  (1867)  L.  R.  2  C.  P.  504,  where  the  broker  of  a  seller  who  declined  to  complete 
was  held  entitled  to  an  indemnity  against  the  expense  caused  by  "buying  in". 

*)  Pollock  V.  Stables  (1848),  12  Q.  B.  765. 

»)  BayUffe  v.   BvMerworth  (1847),  1  Ex.  425. 

«)  (1873)  L.  R.  8  Ex.  at  p.  248;  see  S^Mon  v.  Tatham  (1839),  10  A.  &  E.  27,  where  the  client 
had  oversold  by  mistake. 

')  Chapman  v.  Shepherd,  Whitehead  v.  Izod  (1867),  L.  R.  2  C.  P.  228;  Bayley  v.  Wilkina 
(1849),  7  C.  B.  886  (payment  of  call  by  purchaser's  broker). 

8)  Benjamin  v.   Barnett  (1903)  8  Com.  Cas.  244;   19  T.  L.  R.  564. 

»)  Harker  v.  Edwards  (1887),  57  L.  J.  Q.  B.  147,  C.  A. 
10)  Bayley  v.   Wilkins  (1849),  7  C.  B.  886. 
")  Marten  v.  Gibbon  (1876),  33  L.  T.  561,  C.  A. 
12)  Smith  v.  Reynolds  (1892),  66  L.  T.  809,  C.  A. 

15)  McEwen  v.   Woods  (1848),  17  L.  J.  Q.  B.  206. 

1*)  Crowley's   Claim   (1874)   L.  R.  18  Eq.  182;    Hartas  v.  Ribbons   (1889)    22  Q.  B.  D.  254; 
Allen  v.   Wingrove  (1901)  17  T.  L.  R.  261,  C.  A. 

16)  London  Hamburg,  etc..  Bank  (Zulueta's  claim)  (1870),  L.  R.  5  Ch.  444. 
16)  (1867)  30  Vict.  c.  29. 
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dealt  with  and  the  name  of  the  shareholder;  but  if  the  broker  accepts  the  transfer 
where  the  Act  has  not  been  complied  with,  the  client  is  bound  to  indemnify  the  broker  i) . 
But  where  the  purchaser  who  repudiates  a  contract  void  under  Leeman^s  Act  is 
ignorant  of  the  Stock  Exchange  usage  of  dealing  in  unnumbered  shares  and  of  the 
liabihty  of  his  broker  so  dealing  under  the  rules,  he  cannot  be  made  to  indemnify^). 
It  being'the  duty  of  a  selling  broker  to  make  a  valid  contract,  when  he  omits 
to  do  this,  e.g.  through  deaUng  in  unnumbered  bank  shares  and  in  not  giving  the  name 
of  the  registered  holder,  he  is  liable  to  his  chent^).  A  contract  made  by  brokers 
initialling  each  other's  books,  but  not  mentioning  the  name  of  the  registered  holder, 
is  bad*). 

IV.  The  Jobber's  position. 

The  contract  with  the  jobber  is  complete,  and  not  inchoate  so  as  to  become 
complete  on  the  Name-day^),  but  "in  transactions  between  members  of  the  Stock 
Exchange,  there  is  an  impHed  understanding  that  on  the  purchase  of  stock,  the  jobber 
shall  be  at  liberty  by  a  given  day,  commonly  called  the  "Name-day"  6),  to  substitute 
if  he  is  able  to  do  so,  another  party  or  parties  as  buyers,  and  so  reheve  himself  from 
further  liabUity  on  the  contract,  provided  that  sucJti  party  or  parties  be  persons  to 
whom  the  seller  cannot  reasonably  object,  and  that  such  party  or  parties  accept 
the  transfer  of  the  shares  and  pay  the  price  agreed  on  between  the  seller  and  the  jobber. 
The  first  buying  jobber  is  Hable  to  the  vendor  for  calls  on  shares  where  an  infant's 
name  has  been  passed,  and  the  transfer  executed,  although  ten  days  after  Account-day 
have  elapsed  without  any  objection  being  taken,  no  usage  to  the  contrary  being 
proved''). 

On  the  failure  of  the  purchaser's  broker  and  refusal  of  the  client  to  complete, 
the  client  is  liable  to  the  jobber  who  sold  to  him  for  the  full  difference  between  the 
original  price  and  the  price  at  which  the  jobber  closed  the  bargain,  with  the  addition 
of  the  "continuation"  sale,  if  any  has  been  properly  arranged^). 

V.  The  Contract  and  its  Breach. 

A  contract  for  sale  of  shares  is  a  contract  to  dehver  or  transfer  shares  answering 
the  description,  and  does  not  by  itself  pass  the  property  in  any  specific  shares^). 
A  vendor  has  no  right  to  bring  an  action  for  the  price  of  the  shares,  as  if  they  were 
so  many  chattels.  His  remedy  is  to  claim  specific  performance  or  damages  with 
an  indemnity  10). 

Specific  performance.  Specific  performance  is  never  granted  where  damages 
are  an  adequate  remedy,  and  therefore  a  transfer  of  stock  in  the  public  funds,  the 
supply  of  which  is  for  all  practical  purposes  unlimited,  wUl  not  be  enforced;  but  it 
seems  that,  even  in  Government  stocks,  specific  performance  might  be  decreed 
if  the  plaintiff  has  claimed  dehvery  of  the  bonds  or  scrip^i).  It  is  probable  that  a 
contract  to  sell  a  hf e  interest  in  pubhc  funds  would  be  specifically  enforced  1 2) .  Specific 
performance,  however,  wiU  be  decreed  in  respect  of  shares  in  companiesi^),  for  it 
may  be  material  for  the  buyer  to  obtain  the  shares,  or  for  a  seller  to  rid  himself  of  a 
liability,  and  a  remedy  in  damages  might  be  inadequate.   At  the  suit  of  a  vendor  the 

1)  Seymour  v.  Bridge  (1885)  U  Q.  B.  D.  460. 

2)  Perry  V.  Barnett  (1885),  15  Q.  B.  D.  388,  C.  A. ;  Coates  v.  Pocej/  (1892),  8  T.  L.  R.  474,  C.A. 

3)  Neilson  v.  James  (1882),  9  Q.  B.  D.  546,  C.  A. 

*)  Mitchell  V.  Glasgow  Bank  (1879),  4  App.  Cas.  624. 

6)  Neilson  v.  James  (1882),  9  Q.  D.  B.  546;  Mitchell  v.  Glasgow  Bank  (1879),  4  App.  Cas.  624. 

^)  Now  called  Ticket-day. 

')  Dent  V.  Nickalls  (1874),  SOL.  T.  644. 

8)  Anderson  v.  Beard,  [1900]  2  Q.  B.  261,  following  Beckhiisen  v.  Hamhlet,  ib.  p.  18. 

9)  Heseltine  v.  Siggere  (1848),  1  Ex.  856. 

10)  Holroyd  v.  Marshall  (1861),  10  H.  L.  C.  191,  211;  Hibblewhite  v.  Mc.  Marine  (1839), 
5  M.  &  W.  462. 

11)  Doloret  v.  Rothschild  (1824),  1  S.  &  S.  590,  and  similar  cases.  In  Gardener  v.  Pullen  (1700), 
2  Vem.  393,  specific  performance  was  decreed  of  an  agreement  to  transfer  East  India  stock, 
which  had  risen  in  price. 

12)  Withy  V.  Cottle  (1823),   1   S.  &  S.   174. 

13)  Duncuftv.  Alhrecht  (1841),  12  Sim.  189,  199;  Gheale  v.  Kenward  (1858),  3  De  G.  &  J.  27. 
A  contract  to  accept  a  transfer  of  shares  on  which  nothing  has  been  paid  is  not  a  nudum  pactum. 
Of.  Mocatta  v.  Franco  (1781),  3  Doug.   11. 
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purchaser  will  be  ordered  to  execute  a  proper  transfer  and  register  the  same,  and,  if 
the  shares  are  partly  paid,  indemnify  the  vendor  against  calls^). 

Winding-up,  A  contract  to  purchase  shares  in  a  company  which  is  ordered  to 
be  wound  up  before  the  transfer  is  lodged  for  registration  will  not  be  ordered  to  be 
specifically  performed  2)  save  in  exceptional  cases  3);  but  the  seller  becomes  trustee 
for  the  buyer,  and,  on  the  other  hand,  the  buyer  must  indemnify  the  seller*). 

After  a  compulsory  or  supervised  winding-up  has  commenced,  the  leave  of  the 
Court  is  required  for  altering  the  register;  and  in  a  voluntary  winding-up  only  trans- 
fers made  to  or  with  the  sanction  of  the  liquidator  are  allowed s).  But  the  Court  will 
not  in  general  rectify  the  register  so  as  to  complete  a  transfer  by  the  registration  of 
the  transferee 8),  unless  there  has  been  undue  delay  or  default  on  the  part  of  the  com- 
pany''), and  then  not  at  the  instance  of  the  company^). 

A  shareholder  who  has  sold  his  shares  becomes  trustee  of  them  for  the  buyer 
until  registration  of  the  transfer  8). 

Duty  of  purchaser  to  indemnify  vendor.  The  duty  of  a  purchaser  to  indemnify 
the  vendor  is  exemplified  by  many  cases  i")  in  which  the  transfer  had  been  accepted 
by  him  or  his  broker,  though  not  executed  by  him.  So  where  the  purchaser  refused 
to  register  before  the  winding-up,  alleging,  more  than  a  month  after  he  had  received 
the  transfer,  that  the  shares  were  bought  by  him  on  account  of  third  persons,  a  decree 
was  made  for  specific  performance  and  indemnity i^).  Third  persons,  who  have  as- 
sented to  transfers  made  out  in  their  names,  will  be  themselves  liable  to  the  trans- 
feror 1 2).  Each  successive  transferee  during  the  year  has  to  indemnify  his  immediate 
transferor's). 

Damages.  The  market  price  of  the  day  of  breach,  if  ascertainable,  will  show  the 
value  for  the  purpose  of  assessing  damages'*),  but  in  one  case'^)  it  was  said  that 
the  complainant  "ought  to  have  time  to  turn  round".  When  a  contract  is  repudiated, 
the  date  of  performance  is  still  the  crucial  date  for  ascertaining  the  market  price  of 
goods,  unless  the  repudiation  is  accepted,  when  the  date  of  this  acceptance  is  the 
material  time'^). 

VI.  Members'  defaults. 

Hammering.  A  member  unable  to  meet  his  engagements  is  declared  a  defaulter 

(vulgo  hammered)  by  vocal  publication  in  the  Stock  Exchange  after  three  blows 

of  a  hammer  on  the  boards  of  two  waiters'  "stands"  in  separate  parts  of  the  House, 

and  this  constitutes  an  act  of  bankruptcy  available  for  all  his  creditors''').  He  thereby 

1)  Wynne  v.  Price  (1840),  3  De  G.  &  Sm.  310;  Seton  on  Decrees,  6th  ed.  vol.  Ill,  p.  2279, 
2357,  etc. 

2)  Bermingham  v.  Sheridan  (1864),  33  Beav.  660;  Emmerson's  case  (1866),  L.  R.  1  Ch.  433; 
Walker's  case  (1866),  L.  R.   2  Eq.  554. 

3)  Bobins  v.  Edwards  (1867),  17  L.  T.  90,  C.  A. 

*)  Btidge-v.  Bovman  (181S),  L.  R.  3  Q.  B.6S9;Chapmanv.  Shepherd  (1867),  L.  R.  2C.  P.228; 
Shepherd  v.  Murphy  (1868),  Ir.  R.  2Eq.  544;  Evans  v.  Wood  (1867),  L.  R.  5  Eq.  9.  In  the  absence 
of  evidence,  it  is  presumed  that  the  directors  would  have  registered  the  transfer  the  lodging 
of  which  has  been  delayed  by  the  purchaser. 

6)  Taylor's,  etc.,  cases,  [1897]  1  Ch.  298;  Onward  B.  S.,  [1891]  2  Q.  B.  463;  Companies 
(Consolidation)  Act,   1908,  s.  205. 

6)  Ward  and  Henry's  case  (1867),  L.  R.  2  Ch.  431,  438;  Mitchell  v.  Glasgow  Bank  (1879), 
L.  R.  4  H.  L.  624. 

')  Nation's  case  (1866),  L.  R.  4  Eq.  77;  Smsex  Brick  Co.,  [1904]  1  Ch.  598. 

8)  Sichel's  case  (1867),  L.  R.  3  Ch.  189;  Massay  <fc  Griffin's  case,  [1907]  1  Ch.  583. 

9)  Loring  v.  Davis  (1886),  32  Ch.  D.  625;  Hardoon  v.  Belilios,  [1901]  A.  C.  118;  Stevenson 
V.    Wilson,  [1907]  A.  C.  445. 

10)  Evans  v.  Wood  (1867),  L.  R.  5  Eq.  9;  Miisgrave  v.  Hart's  case,  ib.,  193;  Hodgkinson  v. 
Kelly  (1868),  L.  R.  6  Eq.  496;  Davis  v.  Haycock  (1869),  L.  R.  4  Ex.  373;  Bowring  v.  Shepherd 
(1871),  L.  R.  6  Q.  B.  309,  which  two  last  cases  are  examples  of  "split"  tickets. 

11)  Paine  v.  Hutchinson  (1868),  L.  R.  3  Ch.  388,  C.  A. 

12)  Shepherd  V.  Gillespie  (1868),  L.  R.  3  Ch.  764;  cf.  Shaw  v.  Fisher  ll855),  5  De  G.  M.  &  G. 
596;   Wynne  v.   Price  (1849),  3  De  G.  &  Sm.  310. 

18)  Kellock  V.  Enthoven  (1873),  L.  R.  8  Q.  B.  458;  (1874)  9  Q.  B.  241. 

1*)  Shaw  v.  Holland  (1846),  15  M.  &  W.  136;  Earned  v.  Hamilton  (1841),  2  Rail.  Cas.  624; 
cf.    Waddell  v.   Blockey  (1879),  4  Q.  B.  D.  678,  C.  A.;  Hadley  v.  Baxendale  (1854),  9  Ex.  341. 

IS)  Samuel  v.  Rowe,  (1892)  8  T.  L.  R.  488;  but  see  Pott  v.  Flather  (1847),  16  L.  J.  Q.  B.  366- 

18)  Tredegar,  etc.,  Co.  v.  Hawthorn  <&  Go.  (1902),  18  T.  L.  R.  716;  Hooper  v.  Herts,  [1906] 
1  Ch.  549,  C.  A. 

1')  Pons  ford.  Baker  <fc  Co.  v.   Union,  etc..  Bank,  [1906]  2  Ch.  444,  C.  A. 
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ceases  to  be  a  member  (r.  160),  as  he  does  also  if  insolvent  to  outside  creditors,  though 
solvent  towards  members,  and  likewise  on  non-pajmient  of  membership  fees  (r.  161), 
and  on  ceasing  to  hold  his  qualifying  shares  (r.  39).  Private  arrangements  with  inside 
creditors  are  forbidden  (r.  162),  though  frequent.  The  only  penalty  is  the  obligation 
to  hand  over  for  the  benefit  of  subsequent  creditors  any  money  or  securities  received 
from  a  defaulter  if  he  be  hammered  within  two  years  (r.  163).  There  is  no  hability 
to  hand  over  money  or  securities  received  from  any  one  but  the  debtor. 

Differences.  Artificial  Funds.  AH  bargains  open  at  the  time  of  the  declaration 
are  automatically  closed  at  the  prices  then  current,  so  that  purchasers  from  the 
defaulter  sell  back,  and  sellers  to  him  buy  back  the  same  amount  of  securities  that 
they  have  respectively  bought  and  sold,  leaving  only  differences  in  price  to  be  ac- 
coimted  for  (r.  164).  Creditors  for  these  differences  have  a  prior  claim  on  aU  differ- 
ences received  by  or  due  to  the  estate  (r.  166),  and  all  must  share  in  the  same  propor- 
tion (rr.  167,  168). 

Claims  against  estates.  No  claim  is  admitted  against  a  defaulter's  estate  unless 
it  arises  out  of  a  Stock  Exchange  transaction  (r.  169),  and  claims  arising  from  certain 
unusual  bargains  and  from  differences  in  arrear  are  only  payable  after  other  claims 
have  been  paid  in  full  (r.  170).  Claims  by  members  not  receiving  payment  for  securi- 
ties delivered  on  the  day  of  default  are  paid  preferentially  out  of  certain  assets  (r.  171). 

The  collection  and  distribution  of  "hammer  differences"  are  solely  matters 
domestic,  and  have  nothingSto  do  with  outside  debtors  or  creditors^).  The  client 
has  no  claim  to  another  artificial  fund,  which  is  formed  by  the  passing  of  tickets  for 
the  arrangement  of  business  as  between  members  of  the  house  only,  at  the  price  at 
which  the  respective  securities  stand  on  Contango-day 2). 

Jobber  profiting  must  account.  The  chent  completes  the  bargain  which  is  open 
between  him  and  the  jobber  at„the  contract  price*).  This  may  result  in  a  profit  to 
the  jobber  over  the  hammer  price,  and  if  so,  he  has  to  hand  over  this  profit  to  the 
official  assignee  for  the  benefit  of  the  Stock  Exchange  creditors,  and  to  prove  for  the 
same  sum.  A  member  completing  a  bargain  with  the  principal  of  a  defaulter  must 
immediately  notify  the  fact  to  the  official  assignees  (r.  167).  Speculative  clients  dis- 
charge their  liabilities  for  differences  by  paying  the  official  assignee,  and,  if  credi- 
tors, must  prove  against  the  broker's  estate*).  The  defaulting  broker  in  some 
cases  may  sue  for  indemnity  S). 

Loans.  A  lender  on  securities  "valued  at  less  than  the  market  price"  ^)  must 
reahze  them  within  three  clear  days,  unless  the  Stock  Exchange  creditors  consent 
to  a  longer  delay,  or  may  retain  them  at  a  price  to  be  fixed.  If  the  security  is  insuffi- 
cient the  difference  may  be  proved  as  a  debt  (r.  172).  A  loan  without  security  cannot 
be  claimed  against  differences,  and  when  of  longer  duration  than  two  business  days 
cannot  be  admitted  as  a  claim  at  all,  and  if  paid  on  the  day  of  default  must  be  refunded 
unless^paid  out  of  assets  belonging  to  the  defaulter  previous  to  that  day  (r.  173). 
Claims  of  non-members  may  be  admitted  (r.  174). 

A  member  may  not  sell,  assign,  or  pledge  his  claim  to  a  non-member  without 
the  concurrence  of  the  Committee  (r.  175).  Members  of  the  Stock  Exchange  who 
obtain  leave  to  take  legal  proceedings  for  the  recovery  of  their  debts,  are  not  pre- 
cluded by  the  fact  that  they  have  proved  against  the  assets  and  received  a  portion 
of  their  claims,  from  taking  proceedings  in  bankruptcy  against  the  defaulters''). 

Loan  on  securities.  The  result  of  "hammering"  is  to  suspend  certain  operations 
as  regards  the  debtor's  estate  until  the  three  months  has  expired  within  which  the 
"hammering"  remains  an  available  act  of  bankruptcy  on  which  to  found  apetition^). 
The  act  of  default  of  a  member  amounts  to  a  transfer  to  the  official  assignee  of  the 
whole  of  the  debtor's  assets  (r.  165),  and  thenceforth  any  sale  or  transfer  made  by 


1)  Stoneham  v.  Wyman  (1901),  6  Com.  Gas.  174.  In  re  Plumhly  (1880)  13  Ch.  D.  667,  C.  A. 
These  differences  are  sufficient  to  support  a  bankruptcy  petition.  In  re  Hardy  [1896]  1  Ch.  904; 
Ex.  p.   Ward  (No.  2)  (1883)  22  Ch.  D.  132,  C.  A.;  Hinde  v.  Haskew  (1884),  1  T.  L.  R.  94. 

2)  In  re  Woodd,  (1900)  82  L.  T.  504. 

!3)  Andereon  v.  Beard,  [1900]  2  Q.  B.  261;  Beckhusen  v.  Hamblet,  ih.  18;  Levitt  v.  Harnblet, 
[1901]  2  K.  B.  53,  C.  A. 

*)  Kirhg  v.  Huiton,  [1900]  2  Q.  B.  504,  C.  A.;  In  re  Woodd  (1900),  82  L.  T.  504. 

6)  Allen  V.   Wingrove  (1901),  17  T.  L.  R.  261,  C.  A. 

* )  Qu. :  this  probably  means  at  the  time  of  the  loan  or  its  last  renewal. 

')rSa;  p.  Ward  (No.  1),  20  Ch.  D.  356,  C.  A.  (1882);  MendeUsohn  v.  BatcUff,  [1904]  A.  C.  456. 

8)  Ponaford  v.  Union  etc.  Bank  [1906]  2  Ch.  444,  C.  A.;  Davis  v.  Petrie  [1906]  2  K.  B.  786. 
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the  debtor  he  makes  as  agent  for  the  official  assignee,  so  that  a  purchaser  cannot  set 
off  a  previous  debt^).  There  is  no  agreement  to  assign  property  acquired  after  the 
failure.  The  cessio  bonorum  is  good  as  against  outside  creditors  until  it  is  invalidated 
by  bankruptcy  proceedings  2).  The  result  of  the  rules  is  to  effect  an  equitable  assign- 
ment of  the  assets  of  the  defaulter  to  the  official  assignee  so  that  the  latter  becomes 
equitable  owner  in  trust  of  the  assets  of  which  the  defaulter  is  legal  owner.  It  is 
this  position  that  enables  the  official  assignee  to  bring  actions  in  his  own  name*). 
It  seems  that  a  transfer  to  Stock  Exchange  creditors  of  less  than  a  debtor's  whole 
estate  may  amount  to  an  act  of  bankruptcy  and  a  fraudulent  preference*). 

Default  of  Jobbers.  Rights  of  Broker  and  Client.  In  many  cases  the  failure  of  a 
jobber  who,  it  should  be  mentioned,  is  almost  always  a  principal,  and  not  an  agent, 
does  not  materially  affect  the  public,  as  it  is  quite  a  common  practice  with  brokers 
to  protect  their  clients,  when  the  default  happens,  by  carrying  out  their  commissions 
at  their  (the  brokers')  own  loss  de  novo  with  other  jobbers  at  the  same  or  better  prices 
in  case  of  sales,  and  also  in  case  of  purchases  when  the  jobber  does  not  dehver  his 
own  securities^).  There  is  no  obhgation  on  the  broker  so  to  act,  and  if  he  declines,  the 
client  is  left  with  his  bargain  open  with  the  jobber®),  as  the'^broker  is  a  mere  agent 
and  not  liable  to  his  client  unless  he  has  acted  negligently,  or  against  his  instruct- 
ions, or  has  agreed  to  be  liable. 

As  promptly  as  possible  the  client  or  his  broker  should  communicate  with  the 
official  assignee,  and  ascertain  if  he  proposes  to  complete  the  contract.  If  he  elects 
to  complete,  the  client  wiU  be  entitled  to  claim  a  sufficient  indemnity  in  case  of 
bankruptcy  ensuing  within  the  three  months'). 

Default  of  Brokers.  The  failure  of  a  broker,  which,  as  we  have  seen,  amounts 
to  an  act  of  bankruptcy,  does  not  immediately  affect  the  bargains  made  on  behalf 
of  a  cMent  with  a  jobber,  although  it  does  affect  those  made  with  the  broker  as  a 
principal.  The  bargains  therefore  remain  intact  and  must  be  carried  out  between 
the  principals,  unless  cancelled  with  the  consent  of  both  parties^). 

Bank  balances.  Upon  failure  of  the  broker  the  important  question  arises  as 
to  who  may  be  entitled  to  his  free  balance  at  his  bank.  We  say  "free"  because  in 
most  cases  a  broker  has  two  accounts,  one  a  secured  loan  account  and  the  other  a 
current  account,  and  the  bank  would  have  the  right  by  virtue  of  its  general  hen, 
unless  expressly  excluded,  to  appropriate  the  money  in  the  current  account  towards 
the  deficiency  on  the  loan  account,  if  the  moneys  have  been  paid  in  without  notice 
of  any  trust  or  agency.  This  right  as  regards  a  cash  balance  is  not  strictly  a  Hen  but 
a  right  of  set-off,  and  can  of  course  be  exercised  in  the  first  instance  by  the  bank  by 
way  of  reducing  the  loan  account,  unless  it  chooses  to  rely  only  upon  the  securities 
specifically  pledged  and  to  set  free  the  cash  for  other  creditors. 

Client's  securities.  However,  it  sometimes  happens  that  the  broker  has  deposited 
his  customer's  securities  to  secure  his  own  overdraft  without  notice  to  the  banker 
that  they  are  trust  securities  8).  It  is  then  the  duty  of  the  bank  in  the  first  place  to 
reduce  the  loan  account  by  the  amount  of  the  cash  balance,  and  to  that  extent  free 
the  securities  or  their  superfluous  proceeds  for  the  benefit  of  the  broker's  cUents 
to  whom  they  belong  i").  In  a  recent  case  the  bank  was  directed  to  retain  the  balance 
after  realization  of  the  securities,  and  to  allow  interest  on  the  amount  pending  a 
decision  as  to  the  rights  of  rival  claimants^).   But  where  no  such  difficulty  arises, 

1)  Richardson  v.  Stormont  Todd,  [1900]  1  Q.  B.  701.  In  Nicholson  v.  Gooch  (1856),  5  E.  &  B. 
999,  it  had  been  held:  1.  that  the  official  assignee  was  not  the  agent  of  the  defaulter,  and  2.  that 
illegal  gaming  differences  collected  by  him  cannot  be  claimed  by  the  trustee  in  bankruptcy  of 
the  defaulter. 

2)  Lomas  v.  Graves  db  Co.,  [1904]  2 K.  B.  557,  C.  A. ;  Tomkins-v.  Saffery  {1817),  3  App.  Cas.  213. 

3)  Richardson  v.  Stormont,  [1900]  1  Q.  B.  701. 
*)   Tomkins  v.  Saffery  .(1877),  3  App.  Cas.  213. 

5)  Cf.   Wildy  v.  Stephenson  (1882),  C.  &  E.  3. 

6)  Gill  V.  Shepherd  (1902),  8  Com.  Cas.  48. 

')  Ponsford,  Baker  dk  Co.  v.   Union,  etc..  Bank,  [1906]  2  Ch.  444,  C.  A. 

8)  Levitt  V.  Hamblet,  [1901]  2  K.  B.  53;  Scott  v.  Godfrey,  ib.  p.  726. 

9)  Securities  belonging  to  a  principal,  deposited  with  a  bank  for  a  special  purpose,  e.  g. 
to  raise  a  specific  loan,  cannot  be  retained  by  the  bank  for  any  other  purpose,  e.  g.  to  liquidate 
the  broker's  balance.  But  the  bank  is  under  no  responsibility  to  see  that  the  broker  carries 
out  the  purpose  for  which  the  loan  is  raised.    Cuthbert  v.   Robarts,  [1909]  2  Ch.  226. 

10)  Mutton  V.  Peat,  [1900]  2  Ch.  79,  C.  A. 

11)  In  re  Starkey,  Ex  p.  Jacks,   Times,  Feb.  11,   1908. 
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and  the  current  account  is  free,  one  of  two  states  of  affairs  presents  itself:  a)  The 
whole  of  the  balance  may  represent  the  moneys  of  clients  received  for  specific  pur- 
poses. Where  the  money  is  sufficient  to  pay  such  clients  in  full,  they  are  to  be  paid 
first  1).  In  this  case  no  competition  arises  between  these  claimants  and  a  general 
creditor,  as  the  money  is  trust  money  and  not  available  for  the  latter  2);  —  b)  The 
balance  may  be  insufficient  for  payment  of  cUents'  moneys  in  full.  Here  the  rule  in 
Clayton's  case^)  apphes,  and  the  clients  who  last  paid  in  are  preferred  in  the  backward 
order  to  those  who  paid  in  before  them*). 

It  is,  of  course,  essential  that  it  be  possible  to  trace  money  paid  to  a  broker  as 
client's  money  s)  paid  for  a  specific  purpose.  And  where  this  can  be  done,  not  only 
is  the  money  repayable  preferentially,  but  if  it  has  been  invested  by  the  broker, 
whether  for  his  own  purposes  or  the  client's,  it  may  be  followed  and  the  securities 
reclaimed  8). 

1)  In  re  Strachan  (1876),  4  Oh.  D.  123. 

")  Hancock  v.  Smith  (1889),  41  Ch.  D.  456,  0.  A.  In  re  Halletfs  Estate  (1879),  13  Ch.  D.  696; 
Taylor  v.  Plumer  (1815),  3  M.  &  S.  562;  In  re  Wreford  (1897),  13  T.  L.  R.  153. 

3)  (1816)  1  Mer.  572. 

*)  In  re  Stenning,  [1895]  2  Ch.  433. 

6)  Cf.  In  re  Hallett  tfc  Co.,  [1894]  2  Q.  B.  237,  C.  A. 

«)  Taylor  v.  Plumer,  u.  «.;  Frith  v.  Cartland  (1865),  2  H.  &  M.  417;  He  Hammond  {186Q), 
20  L.  T.  547. 


Title  Vni.    Guaranties. 

By  Wyndham  A.  Bewes,  LL.B.,  Barrister-at-Law. 


I.  Nature  of  the  contract. 

The  contract  of  guaranty  or  suretyship  is  a  collateral  or  subsidiary  contract 
whereby  the  guarantor  or  surety  promises  another  person  (the  creditor)  that  if  the 
debtor  or  principal  fails  to  perform  a  present  or  future  obUgation  in  favour  of  the 
creditor,  he,  the  guarantor,  will  perform  it  in  his  place. 

This  contract  must  be  distinguished  from  the  contract  of  indemnity,  whereby 
the  promisor  undertakes  "to  keep  a  person  who  has  entered  or  is  about  to  enter 
into  a  contract  of  liabiUty  indemnified  aga.inst  that  liabUity,  independently  of  the 
question  whether  a  third  person  makes  default  or  not"i).  Thus,  a  contract  by  an 
insurance  company,  in  consideration  of  a  premium,  to  keep  a  creditor  inderonified 
against  loss  will  not  generally  be  a  contract  of  suretyship,  although  the  word 
"guaranty"  is  used^). 

From  the  fact  that  the  contract  is  not  one  of  insurance,  it  follows  that  the  creditor 
is  not  bound  to  disclose  to  the  surety  every  material  fact  which  would  influence 
the  latter  in  entering  into  the  contract^).  He  must,  however,  avoid  misrepresenta- 
tion, which  may  be  made  even  by  faiUng  to  correct  a  known  or  natural  impression 
on  the  mind  of  the  surety*).  And  any  fraudulent  secret  arrangement  between 
the  creditor  and  the  principal  wiU  entitle  the  surety  to  cancel  the  guaranty 5) ;  and  the 
same  will  happen  if  the  alleged  debt  is  the  result  of  fraud  on  the  part  of  the  creditor  ^ ) , 
or  the  guaranty  is  given  for  an  illegal  consideration^). 

The  right  of  the  surety  towards  the  creditor  does  not  oblige  the  creditor  to 
pursue  his  remedy  against  the  principal  debtor  before  proceeding  against  the  surety 
for  the  balance  of  what  may  be  due ;  although  this  may  be  modified  by  the  contract 
between  the  parties.  The  right  of  the  surety  against  the  debtor  is  to  be  indemnified 
by  the  latter  from  his  habUity. 

It  is  most  important  to  ascertain  in  the  first  place  whether  a  promisor  is  liable  as 
a  principal  or  as  surety  —  a  matter  which  is  often  discussed  in  cases  which  involve 
the  application  of  the  Statute  of  Frauds®). 

There  are  two  sets  of  circumstances  which  occur  with  some  frequency: 

a)  When  by  the  contractual  document  the  promisor  appears  to  be  a  principal; 

b)  When  by  a  collateral  document,  as  a  bill  of  exchange,  he  appears  as  a  party 
liable  to  be  sued  in  preference  to  the  drawer,  being  in  fact  an  acceptor  for 
the  accommodation  of  the  drawer. 

In  the  first  case^),  the  surety  is  liable  as  a  principal  only  up  to  the  time  that  he 
gives  notice  to  the  creditor  of  his  position,  and  in  the  second  casei"),  the  holder 
must  respect  all  the  rights  of  the  surety  if  he  has  received  a  like  notice,  though 
a  bona  fide  holder  for  value  without  notice  before  action  brought  is  not  so  restrained. 

The  doctrine  that  a  surety  who  has  contracted  as  a  principal  has  all  the  rights 
of  a  surety  from  the  date  that  he  gives  notice  of  his  position  to  the  creditor  was  fin- 

1)  GuiU  cfc  Co.  V.  Conrad,  [1894]  2  Q.  B.  895;  Harburg  dfcc.  Co.  v.  Martin  [1902]. 
1  K.  B.  778. 

2)  Cf.  S.  C. ;  Dane  v.  Mortgage  Insurance  Corporation  [1894]  1  Q.  B.  54:  "an  underwriter 
is  not  a  STirety.  He  is  a  person  who  undertakes  to  pay  money  in  a  certain  event.  The  form  of  the 
policy  is  not  that  of  a  guarantee",  per  Lord  Esher,  p.  69. 

3)  Hamilton  v.   Watson  (1845),   12  CI.  &  F.   109. 

4)  Davies  v.  London  etc.  Provincial  dk  Co.  (1878),  8  Ch.  D.  469;  Sutherland  v.  Low  [1901]. 
F.  972;  Mo  Kewan  v.  Thornton  (1861),  2  F.  &  F.  594. 

«)  Pendlebury  v.  Walker  (1841),  4  G.  &  C.  Ex.  424;  Mayhew  v.  Boyes  (1910),  103  L.  T.  1. 

6)  Allan  v.  Houlden  (1843),  6  Beav.   148. 

7)  Jones  v.  Merionethshire  etc.  Society  [1892]  1  Ch.   173,  C.  A. 

8)  As  to  whether  the  debtor  is  in  fact  a  principal  or  surety,  see  Greenwood  v.  Francis 
[1899]  1  Q.  B.  312,  C.  A.;  Nicholas  v.  Ridley  [1904]  1  Ch.  192,  C.  A.  A  surety  may  become 
principal  through  subsequent  dealings  with  the  creditor;  Reade  v.  Lowndes  (1857),  23  Beav,  361. 

5)  Rouse  v.  Bradford  Banking  Co.  [1894]  A.  C.  586. 

10)  Oriental  Financial  Corporation  v.  Overend,  Ourney  <fc  Co.  (1874),  L.  R.  7  H.  L.  348;  Oreen- 
ough  V.  Mc  Leland  (1860)  2  E.   &  E.  424. 
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ally  decided  in  the  year  1894,  though  there  were  many  cases  before  that  date  of  a  simi- 
lar nature.  The  date  of  the  notice  has  generally  been  important  in  relation  to  the 
release  of  the  surety  by  the  creditor  giving  time  to  the  debtor  after  receiving  notice. 
So  that  when  one  of  several  joint  debtors  subsequently  became  surety  only  as  be- 
tween themselves,  notice  to  the  creditor  gave  him  the  same  position  as  regards  the 
latter  1).  Another  effect  of  notice  is  to  postpone  the  creditor  to  the  surety  in  respect 
of  any  securities  held  by  the  former  for  advances  subsequently  made  2). 

The  contract.  In  order  that  the  contract  of  guaranty  may  be  binding,  it  is  essen- 
tial that  the  contract  which  it  guarantees  should  be  a  vahd  one  and  should  not  have 
lapsed^).  Thus  if  there  has  been  a  novation  of  the  guaranteed  debt,  whereby  this 
has  become  non-existent  in  its  original  obHgation,  the  surety  is  released*).  It  is  not 
necessary,  however,  that  the  principal  contract  should  already  have  come  into 
operation,  for  the  whole  purpose  may  be  the  creation  of  some  future  relationship. 

As  to  the  right  to  withdraw  from  the  guarantee,  see  fost  p.  335. 

Consideration.  When  the  contract  of  guaranty  is  not  under  seal,  there  must 
be  some  consideration  to  support  it.  If  the  debt  which  it  is  intended  to  secure  is  al- 
ready existing,  there  is  no  consideration  arising  from  its  being  incurred,  and  it  is 
necessary  that  some  fresh  promise  or  performance  on  the  part  of  the  creditor  should 
be  given  to  the  guarantor.  This  usually  takes  the  form  of  a  promise  to  forbear  to 
sue  the  debtor,  but  it  is  sufficient  if  the  guarantor  requests  the  creditor  not  to  sue 
and  he  in  fact  forbears^).  It  appears  that  the  creditor  must  forbear  for  a  reasonable 
time  if  no  time  is  specified,  but  if  a  time  is  fixed  for  the  guarantor  to  pay,  then  the 
creditor  must  forbear  until  then^):  but  this  is  not  so  if  the  creditor  is  to  withdraw 
a  specific  process''). 

If  the  consideration  for  the  guaranty  subsequently  wholly  fails,  the  surety  is 
released  8). 

A  guaranty  of -an  existing  debt  in  consideration  of  further  credit  being  given  is 
vaHd  if  the  further  credit  is  in  fact  given  on  the  faith  thereof^) ;  but  the  words  must 
be  clear  for  the  guaranty  to  extend  to  past  as  well  as  future  debts  i"),  and  to  a  part 
only  of  an  agreed  credit,  the  whole  not  having  in  fact  been  granted  ^i).  If  a  gua- 
ranty be  given  in  consideration  of  the  creditor  agreeing  to  do  or  not  to  do  something, 
it  cannot  be  enforced  if  the  creditor  does  not  exactly  perform  his  undertakingi^). 

Conditional  guaranties.  If  a  guaranty  is  given  subject  to  a  condition  precedent 
in  favour  of  the  creditor,  the  guaranty  is  not  binding  until  the  condition  is  fuKilled 
or  the  creditor  gives  notice  that  he  has  waived  it.  But  a  conditional  guaranty  followed 
by  performance  of  the  condition  by  the  creditor  is  binding  without  a  communica- 
ted acceptance!^),  jf  ^j^g  condition  is  secret,  the  creditor  must  give  notice  that  he 
has  performed  it^*).  !'     i 

In  the  same  way,  a  surety  is  not  bound  if  it  was  intended  that  the  principal 
debtor  or  a  co-surety  should  join  in  the  assurance  and  he  fails  to  execute  it,  or  exe- 
cutes it  for  a  less  amount  or  is  otherwise  not  bound  as  was  intended^^). 

But  the  creditor's  failure  to  perform  one  of  the  continuing  conditions  of  the 
guaranty,  wiU  not  discharge  the  surety  unless  it  in  fact  occasions  prejudice  to  him.^^) 


1)  Rouee  v.  Bradford  Banking  Co.  [1894]  A.-  C.  586. 

2)  Leicestershire  Banking  Co.  v.  Hawkins  (1900),  16  T.  L.  R.  317. 

3)  Waltonv.Cook{1888),  40  Ch.T>.Z25;  Hastings  Corporation -v.  Leiton  [1908]  1  K.  B.  378; 
In  re  Walker  [1907]  2  Ch.  120. 

4)  Perry  v.  National  Provincial  Bank  of  England  [1910]  1  Ch.  464. 
6)  Crears  v.  Hunter  (1887),  19  Q.  B.  D.  341. 

6)  Bolt  V.  Cozens  (1856),  18  C.  B.  673. 

7)  Harris  v.  Venables  (1872),  L.  R.  7  Ex.  235. 

8)  Walton -v.  Cook  (1888),  40  Ch.  D.  325;  see  further  as  to  the  release  of  the  surety  post.  p.  335. 

9)  Westhead  v.  Sproson  (1861),  6  H.  &  N.  728. 

10)  Morrell  v.  Cowan  (1877),  7  Ch.  D.   151,  C.  A. 

11)  Dimmock  v.  Sturla  (1845),  14  M.  &  W.  758. 

12)  Burton  v.  Gray  (1873),  L.  R.  8.  Ch.  932;  Tatum  v.  Evans  (1886),  54  L.  T.  336.  See  further 
under  "Discharge  of  the  surety"  post  p.  335. 

13)  Morten  v.  Marshall  (1863),  2  H.  &  C.  305;  Jay's  Ld  v.  Sola  (1898),  14  T.  L.  R.  460. 
1*)  Alhusen  v.  Brest  (1851),  6  Ex.  720. 

15)  Fitzgerald  v.  Mc  Cowan  [1898]  2  Ir.  R.  1.  Ellesmere  Brewery  Co.  v.  Cooper  [1896]  1  Q. 
B.  75,  and  cases  cited.  Cooper  v.  Evans  (1867),  L.  R.  4  Eq.  45;  National  Provincial  Bank  etc. 
V.  Brackenbury  (1906)  22  T.  L.  R.  797. 

18)  Donegal  C.  C.  v.  Life  and  Health  Ass.  Co.   [1909]  2  Ir.  R.  700. 
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II.  The  Statute  of  Frauds. 

The  guaranty  which  is  the  subject  of  this  section  must  be  by  a  signed  written 
document,  for  no  action  may  be  brought  whereby  to  charge  a  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default  or  miscarriage  of  another  person, 
unless  the  agreement  upon  which  such  action  is  brought,  or  some  memorandum 
or  note  thereof,  is  ui  writing  and  signed  by  the  party  to  be  charged  therewith  or 
some  other  person  thereunto  by  him  lawfully  authorised i). 

It  is  not  now  necessary  that  the  consideration  for  the  promise  should  appear 
in  writing  or  by  necessary  inference  from  a  written  document^). 

The  effect  of  the  statute  is  to  take  away  the  right  of  action  in  the  absence 
of  writing,  but  not  to  affect  the  vaUdity  of  the  contract*),  nor  to  give  a  right  of  ac- 
tion in  those  cases  in  which  the  contract  is  otherwise  bad*).  It  wiU  be  shown  further 
on  that  there  are  certain  relationships  which  give  rise  to  the  obligations  arising  from 
suretyship  but  which  are  not  Avitlun  the  statute. 

In  order  that  a  contract  may  be  within  the  statute  it  must  create  a  truly  collateral 
or  subsidiary  liability,  and  if  there  is  a  dispute  on  this  ground,  the  Court  or  jury 
must  first  find^whether  the  liability  is  direct  or  subsidiary,  which  ia  some  cases  is 
a  matter  of  difficulty. 

If  credit  has  in  fact  been  given  to  the  defendant,  it  will  not  avail  him  to  show 
that  the  benefit  of  the  contract  was  whoUy  for  another  person^).  Where  accounts 
have  been  kept,  they  will  generally  show  to  whom  credit  was  in  fact  given,  and  if 
this  person  is  also  the  one  who  obtains  the  benefit  of  the  contract,  the  conclusion 
must  be  that,  in  the  absence  of  unequivocal  evidence  to  the  contrary,  the  other  pro- 
misor is  only  hable  on  a  collateral  contract^). 

In  order  that  the  guarantor's  promise  may  come  within  the  statute  he  must 
be  an  independent  person  or  rather  a  stranger  to  the  original  transaction  and  the 
property  affected  thereby.  If  he  is  himself  interested  therein  either  originally  or 
by  virtue  of  the  consideration  granted  to  him  by  the  creditor,  the  statute  does  not 
apply.    He  is  not  making  a  true  collateral  or  subsidiary  contract). 

The  question  depends  "on  the  fact  of  the  original  party  remaining  liable,  coupled 
with  the  absence  of  any  liability  on  the  part  of  the  (guarantor)  or  his  property,  except 
such  as  arises  from  his  express  promise''^).  If  therefore  he  has  an  interest  in  the 
transaction  which  is  the  subject  of  the  undertaking,  the  case  is  not  within  the  Statute 
of  Frauds  9).  Thus,  where  the  guarantor  is  one  of  the  persons  originally  liable,  e.g.  as  a 
partner,  the  statute  does  not  apply lO).  But  if  the  guarantor  is  interested  only  e.  g.  as 
director  and  shareholder  in  the  success  of  the  company  whose  bills  he  promises  to 
indorse,  he  has  not  a  legal  interest  in  or  charge  upon  the  goods  represented  by  the 
biUs,  and  the  contract  being  one  of  guaranty  and  not  of  indemnity  it  must  be  in 
writing  11). 

It  not  infrequently  happens  that  the  collateral  contractor  is  acting  or  is  assuming 
to  act  as  the  agent  of  another,  who  would  therefore  be  his  principal,  and  that  the 

1)  Statute  of  Frauds,  (29  Car.fll,  c.  3),  s.  4. 

2)  Mercantile  Law  Amendment' Act,  1856,  (19  &  20  Vict.  c.  97),  s.  3. 

3)  Leroux  v.  Brown  (1852),  12  C.  B.  801.  The  statute  applies  to  contracts  made 
abroad:  ihid. 

*)  Birkmyr  v.  Darnall  (1705),   1   Salk.   27  etc.   See  ante  p.  330. 

8)  Edge  v.  Frost  (1824),  4  D.  &  R.  243. 

6)  Storr  V.  Scott  (1833),  6  C.  &  P.  241. 

')  Fitzgerald  v.  Dressier  (1859),  7  C.  B.  N.  S.  374,  where  a  subpurchaser  promised  to  pay  the 
vendor's  lien.  The  promise  must  not,  however,  exceed  the  amount  due  to  the  creditor  in  respect 
of  the  property.    It  is  bad  for  the  excess:  Thomas  v.  Williams  (1830)  10  B.  &  C.  664. 

*)  Notes  to  Forth  v.  Stanton,  Wms.   Saund,  211c. 

»)  Sutton  V.  Qrey  [1894]  1  Q.  B.  285,  following  Couturier  v.  Hastie,  (1852),  8  Ex.  40.  In 
Sutton  V.  Qrey  the  defendant  was  liable  also  as  one  of  the  terms  of  his  employment,  under  which 
he  introduced  customers  and  took  an  interest  in  commissions  paid  by  them. 

10)  Ex  p.  Harding^ (1819),  12  Ch.  D.  557;  cf.  Orrell  v.  Coppock  (1856)  26  L.  J.  Ch.  269. 

11)  Harburg  India  Ruhher  Conib.  Go.  v.  Martin  [1902]  1  K.  B.  778,  C.  A.  In  this  case  Vaughan 
Williams,  L.  J.  said:  "In  each  of  those  cases  there  was  in  truth  a  main  contract  —  a  larger  con- 
tract —  and  the  obligation  to  pay  the  debt  of  another  was  merely  an  incident  of  the  larger 
contract ...  It  is  not  a  question  of  motive  —  it  is  a  question  of  object  .  .  .  the  mere  fact  that  as 
an  incident  to  (the  object  of  the  contract)  —  not  as  the  immediate  object,  but  indirectly  ■ — 
the  debt  of  another  to  a  third  person  will  be  paid,  does  not  bring  the  case  within  the  section", 
p.  786. 
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former  only  intends  to  bind  himself  as  surety.  It  is  here  important  to  bear  in  mind 
that  no  one  can  be  a  surety  unless  there  is  at  the  same  time  a  principal  debtor  in 
existence  1).  If  there  is  no  such  principal  debtor,  the  person  who  assumes  to  act  as 
debtor  will  be  hable,  either  on  his  contract,  which  will  then  be  a  principal  and  not  a 
subsidiary  contract,  or  upon  his  warranty  of  authority  to  act  as  agent  in  making 
the  contract^).  It  seems  probable  that  wMle  the  subsequent  ratification  or  adoption 
of  the  contract  by  the  person  on  whose  behalf  the  agent  assumed  to  act  wiU  bind  the 
principal,  it  will  not  make  the  agent  liable  as  surety  in  the  absence  of  writing^). 

As  the  statute  only  applies  to  a  promise  to  answer  for  another,  it  seems  that  if 
the  other  person  is  not  admitted  to  be  liable,  writing  is  not  necessary*),  as  the  promise 
by  this  surety  is  in  the  case  a  promise  by  a  principal. 

Nor  does  the  statute  apply  when  the  Hability  of  the  other  person  is  extinguished 
and  the  hability  of  the  promisor  is  substituted,  as  in  cases  of  novation^). 

The  substance  rather  than  the  form  of  the  transaction  must  be  regarded,  and  if 
the  result  of  the  former  is  that  a  guaranty  is  intended,  the  statute  will  apply^). 

A  promise  made  to  a  person  other  than  the  one  to  whom  the  debt  is  due  or  to 
whom  a  future  debt  is  to  become  due,  is  not  within  the  statute,  as  there  is  no  privity 
of  contract  between  the  debtor  and  promisee''). 

III.  Interpretation  of  the  Contract, 

In  order  to  be  the  foundation  of  a  successful  action,  the  necessary  memorandum 
or  note  of  the  agreement  must  already  be  in  existence ;  although  an  admission  of  the 
contract  by  the  pleadings  of  the  defendant  will  also  be  an  admission  that  there  was 
a  sufficient  memorandum.  If  he  desires  the  protection  of  the  statute  he  must  plead 
that  it  has  not  been  complied  with^). 

The  requirement  of  a  memorandum  or  note  in  writing  is  a  matter  of  evidence 
only,  so  that  the  particulars  need  not  exist  in  the  form  of  a  written  contract,  provided 
that  they  are  in  fact  in  vsTiting  and  properly  signed^). 

It  has  already  been  stated  that  it  is  not  now  necessary  that  the  consideration 
for  the  promise  by  the  guarantor  should  be  in  writing.  It  is,  however,  still  necessary 
that  all  other  elements  of  a  good  contract  should  so  appear,  while  the  consideration 
may  be  proved  by  parol.  Here  the  ordinary  rules  for  the  interpretation  of  contracts 
apply,  and  therefore  no  evidence  can  be  given  to  vary  the  terms  of  the  contract  or 
to  import  into  it  terms  or  conditions  which  are  omitted.  But  where  words  are  used 
which  require  explanation,  that  is  where  there  is  a  latent  ambiguity,  the  explanation 
may  be  given  by  parol.  Thus,  the  person  to  whom  the  promise  is  given  must  be 
possible  of  identification  from  the  description  in  the  instrument  itself,  supplemented, 
if  necessary,  by  parol  evidence  as  to  which  of  several  persons  answering  the  same 
description  is  the  one  intended,  or  that  the  person  named  is  an  agent  for  the  real 
promisor  or  promisee  i").  No  parol  evidence  may  be  given  to  construe  the  document 
or  promise  itself,  nor  can  it  be  varied  by  parol  i^). 

Although  the  consideration  need  not  now  appear  in  writing  or  by  necessary 
imphcation  from  a  written  document  i^);  still  if  it  is  stated  therein,  no  evidence  is 
admissible  to  vary  the  terms  thereof  i*);  though  evidence  may  be  given  to  explain 

1)  Lakeman  v.  Mountstephen  (1874),  L.  R.  7  H.  L.  17:  where  the  jury  found  as  a  fact  that 
the  appellant  was  directly  and  not  collaterally  liable. 

2)  S.C. ;  and  see  title  "Agency"  ante;  and  Kelner  v.  Baxter  (1866),  L.  R.  2.  C.  P.  174. 

3)  Lakeman  v.  Mountstephen,  u.s. 

*)  Bead  v.  Nash  (1751),  1  Wils.  305;  Bird  v.  Gammon  (1837),  3  Bing.  N.  C.  883,  889. 

8)  Hodgson  v.  Anderson  (1825),  3  B.  &  C.  842;  Ex.  p.  Lane  (1846),  De  Gex.  300. 

6)  Mallet  V.  Bateman  (1865),  L.R.  1  C.  P.  163;  Harhurg  etc.  Co.  v.  Martin  [1902]  1  K.  B.  at 
p.   786. 

')  Hargreaves  v.  Parsons  (1844),  13  M.  &  W.  561;  Lakeman  v.  Mountstephen  (1874),  L.  R. 
7.  H.  L.  17. 

8)  Lucas  V.  Dixon  (1889),  22   Q.  B.  D.  357. 

9)  Bateman  v.  Phillips  (1812),  15  East,  272;  and  see  further  title  "Contracts",  ante. 

1")  In  re  Hoyle  [1893]  1  Ch.  84,  C.  A.,  where  a  will  executed  by  the  guarantor  was  held  suf- 
ficient. 

11)  Holmes  v.  Mitchell  (1859),  7  C.  B.  N.  S.  361;  Ulster  Bank  v.  Synnott  (1871),   L.  R.  5 
Eq.  595;  Sheers  v.  ThimbUby  (1897)  76  L.  T.  709. 

12)  19  &  20  Vict.  c.  97,  s.  3. 

13)  Emmet  v.  Dewhurst  (1851),  3  Mae.  &  G.  587.    This  does  not  affect  such  a  defence  as  "non 
est  factum"  or  an  action  for  rescission. 
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the  terms  used,  such  as  whether  the  consideration  intended  was  future  credit^)  or 
past  credit  coupled  with  forbearance  to  sue,  or  past  credit  only,  in  which  case  there 
would  be  no  consideration,  unless  the  guaranty  followed  a  promise  to  guarantee, 
which  was  itself  prior  to  giving  the  credit  2). 

As  a  general  rule  it  may  be  said  that  parol  evidence  may  be  admitted  for  the 
purpose  of  explaining  the  relation  and  situation  of  the  parties  and  expressions  in 
the  writing  which  require  explanation,  considering  the  situation  of  the  parties,but 
not  verbal  agreements  between  the  parties  8). 

An  illustration  of  the  reason  for  considering  the  surrounding  circumstances 
may  be  seen  in  the  case  of  a  fideHty  guaranty,  which  wiU  not  cover  services  sub- 
sequently materially  altered*),  as  the  Uability  is  not  to  be  extended  without  clear 
words  to  that  effect. 

In  the  construction  of  guaranties  made  or  intended  to  operate  abroad,  the 
lex  loci  solutionis  generally  governs 5). 

"The  language  of  one  guaranty  affords  Uttle  or  no  guide  to  the  construction 
of  another  which  is  given  under  other  and  different  circumstances"*) ;  it  is  not  there- 
fore intended  to  refer  to  the  numerous  decisions  on  the  varjdng  documents.  But 
among  the  more  formal  documents  and  some  less  formal  there  may  be  a  recital 
which  does  not  altogether  agree  with  the  operative  part;  and  as  to  this  it  may 
be  said  that  if  both  the  recitals  and  the  operative  part  are  clear  and  unambiguous, 
but  they  are  inconsistent  with  each  other,  the  operative  part  is  to  be  preferred ;  but  if 
the  recitals  are  clear  and  the  operative  part  is  ambiguous,  the  recitals  govern  the 
construction''). 

Where  there  is  an  existing  credit  and  no  words  are  used  to  show  that  the  creditor 
is  to  forbear  the  prosecution  of  his  claim,  the  guaranty  will  be  construed  to  refer 
to  future  credit,  since  it  would  otherwise  be  invaUd  as  without  consideration*), 
and  also  the  guaranty  would  be  extinguished  by  subsequent  payments  by  the  prin- 
cipal to  the  creditor  3). 

That  the  guarantor  is  to  pay  interest  from  the  date  of  the  guaranty  and  that 
the  bond  is  payable  on  demand  are  circumstances  which  show  that  the  guaranty 
is  confined  to  a  debt  already  owingi"). 

Where  a  surety  gives  a  continuing  guaranty,  Umited  in  amoimt,  to  secure  a 
floating  balance,  the  guaranty  is  to  be  construed,  prima  facie,  as  apphcable  to  a  part 
only  of  the  debt,  co-extensive  with  the  amount  of  the  guaranty.  But  a  guaranty 
Hmited  in  amount  for  a  debt  already  ascertained,  which  exceeds  that  hmit,  is  not 
prima  facie  to  be  construed  as  a  security  for  a  part  only  of  the  debt.  Whether  the 
intention  was  to  guarantee  the  whole  debt  with  a  Hmitation  on  the  HabiHty  of  the 
surety,  or  to  guarantee  part  only  of  the  debt,  is  a  question  of  constructional). 

The  Statute  of  Limitations  begins  to  run  as  to  each  item  of  the  account,  whether 
principal,  interest,  commission  or  other  proper  charge,  as  soon  as  that  item  becomes 
due  and  is  not  paid^^). 

Subsequent  conduct  of  the  parties,  such  as  letters  written  by  the  guarantor 
to  the  creditor,  is  evidence  to  show  their  intention  at  the  time  of  the  guaranty  being 
given  1**). 

1)  Wood  V.  Priestner  (1866),  L.  R.  2  Ex.  282;  and  see  title  "Contracts",  ante. 

2)  Dodge  v.   Pringle  (1860),  29  L.   J.  Ex.    115. 

3)  Brunning  v.  Odhams  Brothers  Ld.  (1897),  75  L.  T.  602,  H.  L. ;  approving  Morrell  v.  Cowan 
(1877),  7  Ch.  D.  p.  155.  "The  Court  is  entitled  to  look  at  the  surrounding  circumstances;  that  is 
to  say,  it  is  entitled  to  consider,  first,  who  the  parties  were ;  secondly,  in  what  position  they  were, 
and  thirdly,  what  the  subject-matter  of  the  agreement  was."  See  Laurie  v.  Scholefield  (1869) 
h.  R.   i  C.  P.   622;  Hef field  v.  Meadow,  ib.  p.   595. 

*)  R.  V.  Herron  [1903]  2  Ir.  R.  474. 

6)  Rouquette  v.  Overmann  (1875),  L.  R.  10  Q.  B.  525;  where  it  was  held  that  a  transferor  for 
value  of  a  biU  drawn  on  a  foreign  place  and  accepted  there  was  surety  for  payment  of  the  bill 
subject  to  the  effect  of  the  foreign  law  in  enlarging  the  time  for  payment. 

6)  Codes  V.  Pack  (1669),  L.  R.  5  C.  P.  p.  70. 

7)  Norton  on  Deeds,  pp.   181,  185; 

8)  Wood  V.   Priestner  (1866),  L.  R.  2  Ex.  p  71,  282;  In  re  O'Shea  [1911]  2  K.  B.  981. 

9)  Clayton's  Case  (1816),  1  Mer.  372;  Kirby  v.  Duke  of  Malhorough  (1813)  2  M.  &  S.  18. 

10)  Walker  v.  Hardman  (1837),  4  CI.  &  F.  258,  11  Bligh  N.  S.  229. 

11)  Ellis  V.  Emmanuel  (1876),  1  Ex.  D.   157.  C.  A. 

12)  Parr's  Banking  Co  [1898]  2  Q.  B.  460,  C.  A. 

13)  Henniker  v.  Wigg  (1843),  4  Q.  B.  792;  Burgess  v.  Eve  (1872)  L.  R.  13  Eq.  p.  455. 
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IV.  Extent  of  surety's  liability. 

The  extent  of  the  UabiUty  of  a  surety  is  governed  by  the  instrument  under 
which  the  Habihty  arises,  taking  into  account  the  circumstances  under  which 
the  guaranty  was  given i). 

In  order  that  the  liability  should  attach  at  all,  it  is  necessary  that  the  benefit 
which  the  creditor  is  to  give  to  the  debtor  should  in  fact  be  extended  to  him,  and 
to  the  fuU  amount  and  in  the  particular  manner  bargained  for. 

The  exactness  which  is  required  may  be  illustrated  by  cases  which  show  that 
a  guaranty  for  a  loan  of  money  will  not  be  binding  if  cheques  are  honoured  to  a  less 
amount  only,  and  a  guaranty  for  a  bill  for  a  named  sum  will  only  apply  to  a  bill 
for  the  amount  named,  and  not  to  part  of  a  larger  biU^). 

Surrounding  circumstances  may  be  inquired  into  in  order  to  determine  whether 
a  guaranty,  which  is  apparently  Umited,  is  intended  to  be  a  continuing  security^). 
But  where  no  inquiry  is  made  by  the  surety  into  these  circumstances,  they  wiU  not 
modify  the  contract.  Thus,  a  guaranty  for  accounting  by  an  agent  will  not  be  con- 
fined to  the  method  practised  at  the  date  thereof,  but  any  reasonable  method  may 
be  adopted  from  time  to  time*).  So  the  usual  credit  given  to  the  principal  may  still 
be  allowed^).  This  accords  with  the  rule  that  a  guaranteed  advance  may  be  made 
by  bills  or  notes,  at  any  rate  when  a  bank  is  the  lending  creditor^);  but  this  wiU 
not  extend  to  discounting  transferred  bills ^). 

Where  a  surety  gives  a  continuing  guaranty,  limited  in  amount,  this  is  prima 
facie  to  be  construed  as  appHcable  to  a  part  only  of  the  debt,  co-extensive  with  the 
amount  of  the  guaranty.  But  a  guaranty  Hmited  in  amoimt  for  a  debt  already 
ascertained  which  exceeds  that  Umit  is  not  prima  facie  to  be  construed  as  a  security 
for  only  part  of  the  debt*).  In  the  former  case,  when  there  are  several  sureties,  each 
hable  for  a  separate  part,  there  will  be  no  right  of  contribution,  but  each  surety 
will  pay  in  proportion  to  the  Umit  of  his  habihty;  and  in  the  latter  case  there  will 
be  no  right  on  the  part  of  the  sureties  to  apportion  payments  made  by  the  debtor  8). 

Apart  from  the  terms  of  his  contract  a  surety  is  not  liable  to  pay  interest  on  the 
sum  guaranteed  unless  he  has  given  his  guaranty  for  the  payment  of  a  biU  of  ex- 
change which  by  law  carries  interest  from  its  matimtyi").  But  the  words  of  guar- 
anties are  often  large  enough  to  include  interest  although  not  specifically  mentioned. 
This  would  be  so  if  they  are  framed  as  indemnities  against  loss  or  damage^^). 

V.  Determination  of  the  contract. 

The  length  of  time  for  which  a  guaranty  is  to  continue  in  force  must  generally 
be  ascertained  as  a  matter  of  construction  from  the  terms  of  the  particular  docu- 
ment, but  in  certain  cases,  as  those  in  which  a  guaranty  is  given  for  good  service, 
it  is  possible  to  perceive  some  more  general  rules  of  construction.  First,  as  to  the 
right  of  the  surety  to  end  a  guaranty  which  appears  to  be  indefinite  in  point  of  time. 
Here  the  rule  has  been  laid  down  that  where  the  consideration  is  entire,  e.  g.  that 
a  person  should  take  a  servant  into  his  employ  and  that  the  guarantor  would  be 
answerable  for  him  as  long  as  he  continued  in  that  service,  the  surety  cannot  end 
his  habihty,  which  continues  even  after  his  death  i^). 

1)  Blest  V.   Brown  (1862),  4  De.   G.  F.  &  J.  367. 

2)  Burton  v.  Gray  (1873),  L.  R.  8  Oh.  932;  Philips  v.  AatUng  (1800),  2  Taunt.  206;  Archer  v. 
Hudson  (1844),  7  Beav.  551. 

S)  Laurie  v.  Scholefield  (1869),  L.  R.  4  C.  P.  622;  Heffield  v.  Meadows,  ib.  p.  595. 
*)  Stewart  v.  Mc  Kean  (1855),  10  Ex.  675. 
8)  Simpson  v.  Manley  (1831),  2  C.  &  J.   12. 
«)  Orahame  v.  Orahame  (1887),  19  L.  R.  Ir.  249. 
')  Evans  v.   Whyle  (1829),  5  Bing.  485. 
»)  Ellis  V.  Emmanuel  (1876),  1  Ex.  D.   157,  C.  A. 

»)  Ibid;  Ooope  v.  Twynam  (1823),  T.  &  R.  426;  cf.  Ellesmere  Brewery  Co.  v.  Cooper  [1896] 
1  Q.  B.  75. 

i")  Achermann  v.  Ehrensperger  (1846),   16  M.  &  W.  99. 

11)  Cf.  Board  of  Trade  v.  Employers  Liability  etc.  [1910]  2.  K.  B,  649.  C.  A.,  where  it  was  held 
that  penal  interest  under  the  Bankruptcy  Act  was  not  payable. 

12)  Calvert  v.  Gordon  (1828),  3  Man.  &  Ry.  124;  Lloyd's  v.  Harper  (1880),  16  Ch.  D.  290; 
In  re  Grace  [1902]  1  Ch.  733.  As  to  the  extent  of  liabiUty  of  sureties  to  an  administration 
bond,  see  Blake  v.  Bayne  [1908]  A.  C.  371. 
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Secondly,  if  consideration  is  fragmentary,  supplied  from  time  to  time,  and  there- 
fore divisible,  such  as  a  guaranty  for  a  running  account  in  money  or  goods,  the  lia- 
bility can  be  terminated  by  giving  notice  to  the  person  guaranteed  not  to  supply 
further  money  or  goods i).  It  follows  as  a  corollary  from  this  proposition  that  in 
this  case  the  guaranty  is  revoked  from  the  time  that  the  person  guaranteed  receives 
notice  of  the  death  of  the  guarantor 2).  So  also  when  the  guaranty  is  for  the  good 
service  of  an  employe  whose  office  is  subject  to  re-appointment,  notice  may  be  given 
to  terminate  the  habUity  at  the  end  of  any  of  the  terms ;  and  even  without  this  notice 
the  guaranty  will  not  in  general  extend  beyond  the  first  term,  even  when  the  em- 
ployment is  continued  with  the  assent  of  the  guarantor  3).  Words  which  can  be  satis- 
fied by  their  being  confined  in  their  operation  to  the  first  year,  wiU  not  extend  the 
obligation  further*).  And  a  fixed  date  for  the  continuing  guaranty  to  end  does 
not  preclude  notice  to  terminate  it  earher,  or  even  before  it  has  been  acted  on  5). 

It  seems  that  a  continuing  guaranty  which  is  determinable  by  notice  is  deter- 
mined by  notice  of  the  death  of  the  surety,  in  the  absence  of  provision  to  the  con- 
trary6).  But  where  there  is  a  stipulation  as  to  the  length  of  notice,  notice  of  death 
wiU  not  terminate  the  guaranty  xmless  in  circumstances  which  should  show  the 
creditor  that  it  would  be  a  breach  of  trust  on  the  part  of  the  executors  if  they 
omitted  to  terminate  the  guaranty^). 

Notice  of  the  death  of  one  co-surety  under  a  joint  and  several  continuing  guaranty 
does  not  by  itself  determine  the  future  Uabihty  of  the  surviving  co-surety 8).  If 
the  guaranty  is  joint  only  the  HabiHty  of  the  deceased  guarantor  entirely  ceases 
on  his  death  nor  is  there  any  right  existing  in  his  co-surety  to  require  contribution®). 
It  may  be  that  the  death  of  one  joint  guarantor  revokes  the  guaranty  so  that  there 
is  no  future  habiUty  on  the  part  of  the  survivors,  unless  they  act  as  if  the  guaranty 
were  subsisting  i"). 

Guaranty  to  or  for  a  partnership.  A  continuing  guaranty  or  cautionary  obhgation 
given  either  to  a  partnership  or  to  a  third  person  in  respect  of  the  transactions  of 
a  partnership,  is,  in  the  absence  of  agreement  to  the  contrary,  revoked  as  to  future 
transactions  by  any  change  in  the  constitution  of  the  firm  to  which,  or  of  the  firm 
in  respect  of  the  transactions  of  which,  the  guaranty  or  obhgation  was  given  ^i). 

Again,  a  guaranty  for  the  acts  or  debts  of  one  person  does  not  cover  the  acts  and 
debts  of  a  partnership  of  which  he  is  a  member,  because  "the  surety  may  be  wiUing 
to  be  accountable  for  one  individual,  but  not  for  him  and  his  partner^^^j  i^^t  a 
guaranty  which  is  renewed  after  a  change  in  the  firm  wiU  be  construed  according 
to  the  circumstances  existing  at  its  renewal^^). 

If  a  promissory  note  or  bill  of  exchange  is  given  to  a  partnership  as  security 
for  the  debt  of  another  a  change  in  the  partnership  firm  is  not  an  answer  to  the  claim 
when  the  security  was  meant  to  be  a  continuing  security  i*). 

VI.  Discharge  of  the  surety. 

Any  variation  in  the  guaranty,  made  without  the  knowledge  or  consent  of  the 
surety,  and  which  may  prejudice  him  or  amount  to  a  new  agreement,  wiU  discharge 

1)  Beckett  v.  Addyman  (1882),  9  Q.  B.  D.  p.  791;  Lloyd's  v.  Harper,  u.s. 

2)  Goulthart  v.  Clementson  (1879)  5  Q.  B.  D.  42;  In  re  Silvester  [1895]  1  Ch.  573. 

3)  Kitson  V.  Julian  (1855),  4  E.  &  B.  854. 

*)  Mayor  of  Cambridge  v.  Dennis  (1858),  E.  B.  &  E.  660,  where  a  subsequent  Act  of  Parlia- 
ment made  the  office  terminable  at  the  pleasure  of  the  employer. 

»)  0/ford  V.  Davies  (1862),  12  C.  B.  N.   S.  748. 

«)  In  re  Whelan  [1897]  1  Ir.  R.  575. 

')  In  re  Silvester  [1895]  1  Ch.  573;  Harris  v.  Fawcett  (1873),  L.  B.  8  Ch.  866. 

«)  Beckett  v.  Addyman  (1882),  9   Q.  B.  D.  783,  C.  A. 

9)  Other  V.  Iveson  (1855),  3  Drew.  177;  Batard  v.  Hawes  (1853),  2  E.  &  B.  p.  298. 
10)  Ashby  v.  Day  (1885),  33  W.  R.  631,  34  W.  R.  312. 

")  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  s.  18,  repealing  the  section  of  the  Mercantile 
Law  Amendment  Act,  1856,  to  the  same  effect.  This  section  of  the  Act  specifically  applies  to 
partnerships  the  law  which  also  governs  the  relationship  when  a  guarantee  is  given  to  persons  who 
are  not  partners.  It  crystalises  also  the  previous  case  law:  see  Holland  v.  Teed  (1848)  7  Hare,  50. 
This  is  the  law  even  when  the  time  of  the  guaranty  has  not  expired,  s.c. 

12)  Mills  V.  Alderbury  Union  (1849),  3  Ex.  590. 

13)  Leathley  v.  Spyer  (1870),  L.  R.  5  C.  P.  595. 
1*)  Pease  v.  Hirst  (1829),  10  B.  &  C.   122. 
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the  surety,  although  the  original  agreement,  as  still  subsisting,  notwithstanding 
such  variation,  may  be  that  on  which  the  habihty  is  substantially  incurred  i). 

If  any  new  agreement  is  made  between  the  creditor  and  the  principal,  which 
makes  any  substantial  or  material  difference  in  the  relation  of  the  parties  as  re- 
gards the  capacity  of  the  principal  or  in  any  way  prejudicing  the  surety,  the  latter 
will  be  released  from  his  bargain^). 

If  it  is  not  self-evident  without  inquiry  that  the  alteration  is  unsubstantial, 
or  one  that  cannot  be  prejudicial  to  the  surety,  the  Court  will  not  inquire  into  the 
effect  of  the  alteration  but  will  leave  the  surety  to  judge  whether  he  wiU  consent 
to  remain  Uable  under  the  altered  circumstances^). 

The  discharge  of  the  principal  will  of  itself  discharge  the  surety,  because  it  takes 
away  the  remedies  of  the  latter  against  the  principal*).  And  not  only  so,  but  if  the 
creditor  binds  himself  to  give  time  to  the  principal  in  which  to  pay  his  habihty, 
without  reserving  his  rights  against  the  surety,  the  latter  is  discharged  even  though 
he  is  not  prejudiced,  or  is  in  fact  benefited  thereby^).  Thus,  the  novation  of  the 
guaranteed  debt  wiU  extinguish  the  habihty  of  the  surety^).  And  the  subsequent 
failure  of  the  consideration  wiU  have  the  same  effect'). 

He  may  also  be  released  by  payments  made  from  time  to  time  by  a  principal 
whose  running  account  is  guaranteed,  although  the  account  is  still  indebted,  if  the 
guaranty  does  not  exclude  the  rule  which  apphes  payments  to  the  satisfaction 
of  debts  in  order  of  date*). 

If  the  document  is  something  more  than  a  guaranty,  e.  g.  in  the  nature  of  a  po- 
hcy  of  insurance,  the  habihty  wiU  continue,  in  spite  of  the  disappearance  of  the 
principal  debt^). 

Mere  delay  to  take  proceedings  to  enforce  the  debt  against  the  principal  does 
not  release  the  surety,  unless  he  has  expressly  stipulated  that  the  principal  should 
so  act  with  promptitude  1");  not  even  when  the  principal  is  released  by  the  Statute 
of  Limitations. 

The  giving  of  additional  security  by  the  principal  will  not  discharge  a  surety, 
unless  it  is  really  a  consideration  for  giving  time^i). 

A  surety  for  several  debts  is  not  discharged  from  his  habihty  as  to  the  rest, 
by  time  being  given  as  to  one  or  more ^ 2). 

No  agreement  that  is  not  a  binding  contract  will  release  the  surety^*),  but  a 
guaranty  given  on  a  condition  which  is  not  fulfilled  is  not  effective i*). 

A  surety  who  is  not  known  by  the  creditor  to  be  such,  seeing  that  he  has  con- 
tracted as  a  principal,  is  protected  from  the  time  that  he  gives  notice  to  the  creditor 
of  the  actual  position,  although  he  has  changed  from  being  principal  to  surety  after 
the  agreement  1^). 

If  the  creditor  can  show  that  the  guarantor  consented  to  the  variation  in  the 
agreement,  even  after  the  variation  had  been  made  and  for  no  consideration,  the 
guarantor  will  not  be  released.  And  if  the  guarantor  acts  so  as  to  induce  the 
creditor  to  think  that  he  has  consented,  and  the  creditor  acts  on  that  behef ,  the 


1)  Bonar  v.  Macdonald  (1850),  3  H.  L.  C.  226. 

2)  Holme  V.  Brunskill  (1877),  3.   Q.  B.  D.  495,  C.  A. 

3)  S.  C.  p.  505;  Whiicher  v.  Hall  (1826),  5  B.  &  C.  269;  Skillett  v.  Fletcher  (1867),  L.  R.  2 
C.  P.  469. 

4)  Harberton  v.  Bennett  (1829),  Beatty,  386. 

6)  Rees  V.  Barrington  (1795),  2  Ves.  540;  Samuel  v.  Howarth  (1817),  3  Mer.  272;  Overend 
Ourney  &  Co.  v.  Oriental  Financial  Corporation  (1874),  L.  R.  7  H.  L.  348;  Polak  v.  Everett  (1876), 
1  Q.  B.  D.  669. 

6)  Perry  v.  National  Provincial  Bank,  etc.  [1910]  1  Ch.  464. 

7)  Walton  V.  Cook  (1888),  40  Ch.  D.  325. 

8)  City  Discount  Co.  v.  Mc.  Lean  (1874),  L.  R.  9  C.  P.  692;  In  re  Sherry  (1884),  25  Ch.  D. 
692.  C.  A.;  and  see  title  "Banking"  ante. 

9)  Dane  v.  Mortgage  Insurance  Corporation  [1894]  1  Q.  B.  54,  C.  A.;  Finlay  v.  Mexican 
Investment  Corporation  [1897]  1   Q.  B.  517. 

10)  Lawrence  v.  Walmsley  (1862),  12  C.  B.  N.  S.  799;  Carter  v.  White  (1883),  25  Ch.  D.  666; 
Holl  V.  HadUy  (1835),  2  A.  &  E.  758. 

11)  Overend  Ourney  <Ss  Co.  v.  Oriental  Financial  Corporation,  u.s. 

12)  Croydon  Gas  Co.  v.  Dickinson  (1876),  2  C.  P.  D.  46,  C.  A. 

13)  Rouse  V.  Bradford  Banking  Co.  [1894]  A.  C.  586. 
1*)  Watson  V.  Alcock  (1853),  22  L.  J.  Ch.  858,  C.  A. 
16)  Bouse  V.  Bradford  Banking  Co.  u.  s. 
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former  will  be  estopped  from  denying  his  consent  i).  This  principle  even  extends 
to  the  discharge  of  the  principal,  assented  to  after  the  execution  of  the  document 
of  discharge 2). 

A  surety  is  not  released  by  time  being  given  to  the  debtor,  if  the  former  has 
already  been  sued  to  judgment*);  nor  if  the  right  of  the  surety  against  the  principal 
has  already  accrued*). 

Other  instances  of  sureties  being  released  by  variation  may  be  seen  in  the  case 
of  fidelity  guaranties,  when  the  duties  of  the  principal  have  undergone  alteration 
without  the  consent  of  the  guarantor s).  But  this  will  not  apply  to  an  increase  of 
duties  connected  with  those  guaranteed 6). 

A  surety  will  also  be  discharged  by  the  resignation,  and  re-appointment  of  the 
principal,  if  that  is  not  contemplated  by  the  bond''). 

Neither  discharge  of  the  principal  in  bankruptcy  nor  the  acceptance  of  a  com- 
position^)  or  scheme  releases  a  surety,  nor  does  a  disclaimer  of  onerous  property®); 
his  remedy  is  to  prove  against  the  estate  of  his  principal  for  his  present  or  con- 
tingent liabUity,  even  if  he  has  not  been  called  upon  to  pay^"). 

In  fidehty  guaranties  connivance  in  dishonest  acts  of  the  principal  wiU  discharge 
the  surety,  but  this  connivance  must  be  active,  amotmting  almost,  if  not  entirely, 
to  fraud.  Mere  laches  or  passive  acquiescence  by  the  obligee  in  acts  which  are 
contrary  to  the  conditions  of  a  bond  are  not  sufficient  i^).  The  surety  cannot  be 
discharged  on  the  ground  that  the  obUgee  did  not  see  that  the  principal  did  his 
duty  12). 

Knowledge  of  dishonest  acts  or  of  facts  which  suggest  dishonest  acts  on  the  part 
of  the  principal  must  promptly  be  divulged  to  the  surety,  who  will  otherwise  be 
discharged  from  the  time  when  the  discovery  is  made  or  might  be  made,  and  if  known 
but  concealed  at  the  time  of  the  guaranty,  this  wUl  not  be  bindingi^).  But  a 
surety  is  not  entitled  to  notice  by  the  creditor  that  the  principal  debtor  is  in  default  i*) ; 
or  that  certain  conditions  to  be  observed  by  the  principal  are  not  being  adhered 
to,  unless  loss  or  prejudice  is  in  fact  caused  thereby  to  the  surety i^). 

It  has  been  held  that  an  arrangement,  which  in  law  is  fraudulent,  made  by  a 
creditor  in  secretly  reserving  his  right  against  the  debtor  when  joining  in  a  compo- 
sition deed,  discharges  the  surety i^). 

As  the  surety  has  a  right  to  the  benefit  of  aU  the  securities  on  the  faith  of  which 
he  has  contracted  his  Uabffity,  if  these  are  released  by  the  creditor  the  surety  is  also 
released  1'').  This  rule  does  not  apply  where  he  contracts  by  an  entirely  separate  and 
isolated  contract,  so  that  it  cannot  be  held  that  the  creditor  in  releasing  another 
security  commits  a  breach  of  faith i*).   In  such  a  case,  while  the  surety  is  not  abso- 

1)  Torrance  v.  Bank  of  British  North  America  (1873),  L.  R.  5  P.  C.  246;  General  Steam 
Navigation  Go.  v.  Rolt  (1859),  6  C.  B.  N.  S.  550;  Smith  v.  Winter  (1838),  4  M.  &  W.  454. 

2)  Poole  V.   WiUats  (1869),  L.  R.  4   Q.  B.  630. 

3)  Jenkins  v.  Robertson  (1854),  2  Drew.  351. 
*)   Reade  v.   Lowndes  (1857),  23  Beav.   361. 

5)  R.  V.  Herron  [1903]  2  Ir.  R.  474;  Bonar  v.  Macdonald  (1850),  3  H.  L.  a  226;  Pibus  v. 
Gibb  (1856),  6  E.  &  B.  902;  Wembley  Urban  D.G.  v.  Poor  Law  etc..  Association  (1901),  17  T.  L.R.  516. 
8)  Skillett  V.  Fletcher  (1867),  L.  R.  2  C.  P.  469. 
')   Toames  Cooperative  Society  v.  Foley  [1910]  2  Ir.  R.  277. 

8)  Bankruptcy  Act,  1883,  (46  &  47  Vict.  c.  52),  ss.  18  (15),  30. 

9)  lb.  B.  55.    See  further  title  "Bankruptcy"  post. 

10)  lb.  ».  37;  In  re  Blackpool  Motor  Car  Co.  [1901]  1  Ch.  77. 

11)  Mayor  etc.  of  Durham  v.  Fowler  (1889),  22  Q.  B.  D.  394,  following  Dawson  v.  Lawes 
(1854),  Kay,  280. 

12)  S.  C.  and  Mactaggart  v.   Watson  (1835),  3  CI.  &  F.  p.  540. 

13)  Smith  V.  Bank  of  Scotland  (1813),  1  Dow.  272;  Phillips  v.  Foxall  (1872),  L.  R.  7  Q.  B. 
666;  dist.  in  Caxton  v.  Dew  (1899).  68  L.  J.  Q.  B.  380;  Snaddon  v.  London  etc.  Assurance  Co. 
(1902),  5  F.   182. 

1*)  Britannia  SS.  Insurance  Ass.  v.  Duff  [1909]  S.  C.   1261. 

IB)  Donegal  C.  C.  v.  Life  <fc  Health  Assce.  Ass.  [1909]  2  Ir.  R.  700. 

16)  Mayhew  v.  Boyes  (1910),  103  L.  T.  I. 

17)  Garter  v.  White  (1883)  25  Ch.  D.  666,  where  Cotton  L.  J.  said  "If  there  is  a  contract  express 
or  implied  that  the  creditor  shall  acquire  or  preserve  any  right  against  the  debtor,  and  the  cre- 
ditor deprives  himself  of  the  right  which  he  has  stipulated  to  acquire,  or  does  any  thing  to  release 
the  right  which  he  has,  that  discharges  the  surety". 

18)  Ward  V.  National  Bank  of  New  Zealand,  (1883)  8  App.  Cas.  756. 
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lutely  released,  lie  is  exempted  from  liability  to  the  extent  of  the  contribution  which 
would  have  been  obtained  from  the  other  security i). 

Mere  negligence,  which  does  not  in  fact  injure  the  surety,  wiU  not  release  him 
at  all2),but  if  it  results  in  injury  such  as  the  loss  of  a  security  the  surety  is  released 
pro  tanto^).  Where  the  siu:ety  is  only  released  pro  tanto  he  cannot  rely  on  this 
except  as  to  the  excess  of  his  share  of  the  burden*). 

It  will  be  borne  in  mind  that  a  judgment  or  release  affecting  one  joint  or  joint 
and  several  contractor  only,  wiU  release  the  other  contractor S).  But  this  is  not  the 
case  where  the  HabUity  is  several  only^). 

Reservation  of  rights  against  surety.  A  surety  is  not  released  by  time  being 
given  to  the  debtor,  if  the  rights  of  the  creditor  against  the  surety  are  expressly  reserved 
by  the  same  agreement,  for  the  surety  is  not  prejudiced  by  this').  But  if  the 
creditor  absolutely  releases  the  debtor,  any  reservation  of  the  remedies  will  be 
illusory  and  of  no  effect,  for  the  debt  is  no  longer  in  existence^). 

Where  there  is  only  a  covenant  not  to  sue,  the  surety  remains  hable,  if  his  rights 
are  reserved :  and  there  is  a  tendency  in  the  courts  so  to  construe  an  apparent  re- 
lease, when  coupled  with  such  a  reservation  8). 

An  express  reservation  is  not  necessary  where  the  instrument  of  guaranty  pro- 
vides for  the  continuance  of  habihty  on  discharge  of  the  debtor  i°). 

VII.  Action  against  the  surety. 

In  the  absence  of  any  special  bargain,  the  surety  may  be  sued  by  the  creditor 
as  soon  as  default  has  been  made  by  the  principal  and  without  any  previous  notice 
of  the  default^i)  or  demand  made  upon  him^^).  It  is  otherwise  when  the  liability 
is  a  principal  UabUity  assumed  by  the  surety,  or  there  is  a  covenant  to  pay  on 
demand  1*). 

Any  bargain  varying  the  prima  facie  obUgations  of  the  surety  must  be  expressed 
and  cannot  be  proved  by  word  of  mouth  i*). 

VIII.  Rights  of  the  surety. 

Contribution.  When  the  principal  is  insolvent!^)  and  one  of  several  sureties  pays 
more  than  his  just  proportion  of  the  debt,  he  is  entitled  to  a  rateable  contribution 
from  the  others^^).  This  is  a  right  which  is  independent  of  contract  and  is  granted  by 
the  coiui;s  on  equitable  grounds,  as  it  would  be  unjust  that  a  burden  which  several 
should  bear,  should  be  borne  by  one  alone.  This  is,  in  fact,  a  part  of  the  law  which 
gives  a  paying  surety  the  benefit  of  all  the  securities  held  by  the  creditor  for  the 
same  debt. 


1)  Pearl  v.  Deacon  (1857),  24  Beav,  186;  1  De.  G.  &  J,  461;  In  re  Wolmershcmsen  (1890) 
62  L.  T.  541. 

2)  Garter  v.  White,  u.s.;  Donegal  CO.  v.  Life  <fc  Health  Aasce  [1909]  2  Ir.  R.  700;  Taylor -v. 
Bank  of  New  South  Wales  (1886),  11  App.  Cas.  596. 

8)  Wulff  V.  Jay  (1872),  L.  R.  7  Q.  B.  756;  Bainbow  v.  Juggins  (1889),  5  Q.  B.  D.  422.  It  is 
an  implied  term  of  the  contract  that  the  creditor  may  surrender  a  security  on  the  bankruptcy 
of  the  debtor. 

*)  Ward  V.  National    Bank  of  New  Zealand  (1883),  8  App.  Cas.  755. 

5)  Kendall  v.  Hamilton  (1879),  4  App.  Cas.  504;  Nicholson  v.  Bevill  (1836),  4  A.  &  E.  675; 
In  re  E.W.A.  [1901],  2  K.  B.  642.  C.  A. 

8)  Ward  V.  National  Bank  of  New  Zealand  (1883),  8  App.  Cas.  755. 

7)  Overend  Qurney  cfe  Co.  v.  Oriental  Fianancial  Corporation  (1874),  L.  R.  7  H.  L.  p.  358. 
It  is  not  necessary  that  the  reservation  should  in  all  cases  be  expressed  in  the  same  document; 
Ex  p.  Harvey  (1854),  4  D.  M.  &  G.  881,  and  note  to  Lewis  v.  Jones  (1825),  4  B.  &  C.  p.  515. 

8)  Webb  V.  HewiU  (1857),  3  K.  &  J.  438;  Perry  v.  National  Provincial  Bank  [1910]  1  CK 
464,  and  the  cases  there  cited. 

9)  Bateson  v.  Gosling  (1871),  L.  R.  7  C.  P.  9. 

1")  Perry  v.  National  Provincial  Bank  etc.  \x.a.;  Oreenwood  v.  Francis  [1899]  1  Q.  B.  312.  C.  A. 

11)  In  re  Lockey  (1844),  1  Ph.  509. 

12)  In  re  Broion's  Estate  [1893]  2  Ch.  300.    Oolvin  v.  Buckle  (1858),  8  M.  &  W.  680. 

13)  In  re  Brown's  Estate,  supra;  Nicholson  v.  Ridley  [1904]  1  Ch.  192,  C.  A. 

1*)  New  London  Credit  Syndicate  v.  Neale  [1898]  2  Q.  B.  487,  and  cases  there  cited. 
18)  Hitchman  v.  Stewart  (1855),  3  Drew.  271. 

18)  Dering  V.  Lord  Winchelsea  (nSI),  1  Cox  318;  .Ba;  p. /Snotcdon  (1881),  17  Ch.  D.  44;  Stirling 
V.  Burdett  [1911]  2  Ch.  418;  In  re  Ennis  [1893]  3  Ch.  342. 
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This  rateable  contribution  is  in  proportion  to  the  respective  liabilities  of  the 
sureties,  if  they  are  not  equally  liable^);  and  may  be  enforced  as  often  as  the  pay- 
ments by  one  surety  exceed  his  just  proportion^),  or,  it  seems,  as  soon  as  judgment 
has  been  entered  against  him  3). 

It  has  been  held  in  Scotland  that  a  surety  who  has  paid  the  whole  debt  for 
which  several  are  jointly  hable,  can  sue  one  of  the  co-sureties  only,  without  regard 
to  the  rest,  and  force  him  to  divide  the  habiUty  equally  with  himself*). 

The  equity  to  contribution  applies  notwithstanding  the  fact  that  the  sureties 
are  bound  under  different  instruments  of  different  dates  and  without  communi- 
cation with  one  another  5). 

Parol  evidence  may  be  given  to  show  that  several  indorsers  of  a  bill  of  exchange 
are  in  fact  sureties  for  the  payment  of  the  bill,  and  therefore  hable  to  contribute^), 
and  parol  evidence  may  also  be  given  to  rebut  the  presumption  of  a  right  to  contri- 
bution'). 

A  surety  for  payment  by  a  surety  is  not  Hable  to  contribute  8),  nor  can  he  force 
any  surety  to  contribute  to  a  payment  made  by  him  9),  though  of  course  his  own 
principal  must  indemnify  him. 

If  the  co-sureties  contract  that  each  shall  be  hable  only  for  a  given  part  of  a 
larger  sum  of  money,  the  debts  being  therefore  separate  debts  as  between  the  sureties, 
there  is  no  right  of  contribution  between  them^''). 

A  surety  who  is  entitled  to  contribution,  is  entitled  also  to  interest  from  the 
time  of  his  payment^i),  and  to  any  costs  reasonably  incurredi^). 

A  surety  can  prove  for  his  actual  or  contingent  Uabihty  in  the  bankruptcy  of 
his  co-suretyi3). 

Right  to  benefit  of  securities.  Every  person  who  is  surety  for  the  debt  or  duty 
of  another,  or  is  hable  with  another  for  any  debt  or  duty,  and  pays  such  debt  or 
performs  such  duty,  is  entitled  to  have  assigned  to  him"  or  a  trustee  for  him,  every 
judgment,  specialty  or  other  security  which  is  held  by  the  creditor  in  respect  of  such 
debt  or  duty,  and  is  entitled  to  stand  in  the  place  of  the  creditor^*)  and  to  use  all 
his  remedies  in  order  to  obtain  from  the  principal  debtor  or  any  co-siu-ety,  co-con- 
tractor or  co-debtor,  as  the  case  may  be,  indemnification  for  the  advances  made 
and  loss  sustained  by  him;  so  that,  however,  only  the  just  share  of  the  latter  shall 
be  recovered  15). 

An  indorser  of  a  biU  of  exchange  is  in  the  position  of  a  surety  for  the  acceptor 
only  from  the  time  that  he  receives  notice  of  its  dishonour.  He  is  then  entitled  to 
the  benefit  of  securities  held  by  the  creditor  to  seciu-e  the  debt,  whether  he  knew 
of  their  existence  before  or  not.  This  is  an  equitable  right  independent  of  contract. 
Previous  to  the  indorser  receiving  such  notice,  the  creditor  may  deal  with  the  se- 
curities as  he  thinks  best^^). 

A  siu-ety  is  not  entitled  to  assignment  of  the  securities  until  the  debt  is  paid 
in  full.    Payment  of  a  dividend  in  bankruptcy  is  not  sufficient i''). 

Where  a  creditor  has  a  right  to  come  upon  more  than  one  person  or  fimd  for 
the  payment  of  a  debt,  there  is  an  equity  between  the  persons  interested  in  the  differ- 
ent funds  that  each  person  or  fund  shall  bear  no  more  than  his  or  its  due  proportions^). 

1)  Elleamere  Brewery  Co.  v.  Cooper  [1896]  1  Q.  B.  75;  Berridge^.  Berridge(imO),  44  Ch.  D.  168. 

2)  Davies  v,  Humphreys  (1840),  6  M.  &  W.   153. 

3)  Wolmershausen  v.  Gullick  [1893]  2  Ch.  514. 

*)  Buchanan  v.  Main  (1900),  3  F.  215.    This  would  not  be  so  in  England. 
6)   Whiting  v.  Burke  (1871),  L.  R.  6  Ch.  342. 

6)  Macdonald  v.   Whitfield  (1883),  8  App.  Cas.  733. 

7)  Bae  V.  Bae  (1857),  6  Ir.  Ch.  R.  490. 

8)  Oraythome  v.  Swinburne  (1807),  14  Ves.   160. 

»)  In  re  Denton's  Estate  [1904]  2  Ch.  178,  C.  A.  Thaw's  Trustee  v.  Toung  [1910]  S.  C.  688; 
Show  V.  Boyce  [1911]  1  Ch.  138. 

10)  PendUhury  v.  Walker  (1841),  4  Y.  &  C.  Ex.  424;  Ooope  v.  Twynam  (1823),  T.  &  R.  426. 

11)  Ex  p.  Bishop  (1880),  15  Ch.  D.  400,  0.  A;  Hitchman  v.  Stewart  (1855),  3  Drew,  271. 

12)  Dixon  V.  Steel  [1901]  2  Ch.  602,  C.  A.;  In  re  Lackey  (1844),  1  Ph.  509. 

15)  Wolmershausen  v.  Gullick  [1893]  2  Ch.  514. 

14)  In  re  Churchill  (1888),  39  Ch.  D.   174;  and  cases  cited. 

16)  Mercantile  Law  Amendment  Act,  1856,  (19  &  20  Vict    c.  97),  s.  5. 

18)  Duncan  Fox  <&  Co.  v.  North  &  South  Wales  Bank  etc.  (1880),  6  App.  Cas.  1. 

17)  Ewart  V.  Latta  (1865),  4  Macq.  H.  L.  983. 

18)  Duncan  Fox  db  Co.  v.  North  &  South  Wales  Bank  (1880),  6  App.  Cas.  at  p.  19. 
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Iq  order  that  a  surety  may  be  entitled  to  the  benefit  of  other  securities,  it  is 
necessary  that  these  should  be  for  the  same  debt  i),  and  if  they  include  other  debts 
or  other  parts  of  the  same  total  debt,  the  benefit  will  be  apportioned  2). 

A  surety  who  knows  of  the  existence  of  a  security  given  by  the  debtor  to  the 
creditor,  and  himself  takes  a  security  from  the  debtor,  will  lose  his  rights  on  the 
former  3).  The  creditor  is  not  entitled  to  the  benefit  of  securities  given  to  indemnify 
the  surety*). 

A  creditor  is  not  entitled  to  tack  subsequent  advances,  although  he  has  con- 
tracted to  make  them,  as  against  a  surety  who  has  paid  off  the  secured  debt^). 

The  right  of  a  creditor  to  consoHdate  two  or  more  mortgages,  when  such  right  is 
reserved  by  one  or  more  of  the  mortgage  deeds®),  wiU  depend  on  the  rights  which 
he  has  at  the  time  that  he  receives  notice  of  the  suretyship  as  affecting  one  of  the 
mortgage  debts ^). 

A  surety  is  entitled  to  the  same  right  as  the  creditor  whose  debt  he  has  paid 
as  to  marshalling  securities  for  his  benefit s). 

A  surety  who  has  paid  more  than  his  just  share  of  the  principal's  debt  has  also 
a  right  to  be  recouped  out  of  any  security  given  by  the  debtor  to  another  surety, 
such  security  in  fact  enuring  for  the  benefit  of  aU  the  sureties^) ;  and  this  is  so  even 
though  the  other  surety  has  consented  to  be  surety  only  upon  the  terms  of  having 
the  security,  and  the  co-sureties  were  ignorant  of  this  security  being  given  at  the 
time  they  entered  into  the  contract  of  suretyship^"). 

If  a  surety  pays  the  creditor  and  thereby  receives  securities  held  by  the  latter, 
these  benefit  aU  co-sureties  in  proportion  to  their  guaranty^!). 

Right  of  surety  to  be  indemnified  by  the  principal.  A  surety  who  pays  the  debt 
of  the  principal  is  entitled  to  be  iademnified  by  the  latter;  and  this  applies  to  persons 
who  are  not  perhaps  strictly  sureties,  such  as  indorsers  of  a  bill  as  against  the  accep- 
tor, and  other  persons  who  are  compelled  by  law  to  pay  a  debt  which  in  the  first 
place  is  due  by  another^^). 

Where  there  is  an  actual  accrued  debt  secured  by  a  guaranty  and  the  surety 
admits  habUity  for  the  amount  guaranteed,  he  has  an  equitable  right  to  compel 
the  principal  debtor  to  reheve  him  from  his  Uabihty  by  paying  the  debt^^). 

Where  there  is  an  express  indemnity  given  by  the  debtor  to  the  surety,  it  wiU 
exclude  the  implied  indemnity  i*).  If  it  is  given  by  a  third  person  the  surety  can  sue 
as  soon  as  he  is  caUed  upon  to  pay,  and  before  he  has  actually  paid^^). 

A  surety  may  abandon  his  right  to  indemnity  by  the  debtor,  if  he  assents  to 
the  release  of  the  debtor  in  such  a  manner  as  to  show  his  intentioix  to  abandon  his 
rightifi). 

A  surety  is  entitled  to  interest  on  the  sums  paid  by  him  to  the  creditor^''),  and 
to  costs  which  have  been  properly  incurred  i^). 

1)  Wilkinson  V.London  &  County  Bkg.  Co.  (1884),  1  T.  L.  R.  63;  cf.  Napier  v.  Bruce  (1842), 
8  CI.  &  F.  470. 

2)  Goodwin  v.  Gray  (1874),  22  W.  R.  312. 

8)  Cooper  V.  Jenkins  (1863),  32  Beav.  337;  of.  Mills  v.  United  Counties  Bank  [1912]  1  C!h.  231. 
*)  In  re  Walker  [1892]  1  Ch.  621. 

5)  Forbes  v.  Jackson  (1882),  19  Ch.  D.  615;  In  re  Kirkwood's  Estate  (1878),  1  L.  R.  Ir.  108; 
West  V.   WilUams  [1899]  1  Ch.  132  C.  A. 

6)  Conveyancing  Act,  1881,  (44  &  45  Vict.  u.  41),  ».  17. 

')  In  re  Toogood's  Legacy  Trusts  (1889),  61  L.  T.  19;  Rouse  v.  Bradford  Banking  Co.  [1894] 
A.  C.  586;  Leicestershire  Banking  Co.  v.  Hawkins  (1900)  16  T.  L.  R.  317. 

8)  South  V.  Bloxham  (1865),  2  H.  &.  M  457;  Heyman  v.  Dubois  (1871)  L.  R.  13  Eq.  158. 

9)  Berridge  v.  Berridge  (1890),  44  Ch.  D.   168. 

10)  Steel  V.  Dixon  (1881),  17  Ch.  D.  825. 

11)  In  re  Arcedecture  (1883),  24  Ch.  D.  709. 

12)  Duncan  Fox  <fc  Co.  v.  North  <fc  South  Wales  Bank  (1889),  6  App.  Cas.  p.  14;  Ex  p.  Bishop 
(1880),  15  Ch.  D.  p.  416. 

15)  Ascherson  v.   Tredegar  Dry  Dock  Co  [1909]  2  Ch.  401. 
1*)  Mills  V.  United  Counties  Bank  [1911]  1  Ch.  p.  677. 

16)  Woodridge  v.  Norris  (1868),  L.  R.  6  Eq.  410. 

16)  Note  to  Lewis  v.  Jones  (1825),  4  B.  &  C.  p.  515. 

17)  In  re  Watson  [1896]  1  Ch.  925. 

18)  Dixon  V.  Steel  [1901]  I  Ch.  602;  Hornby  v.  Cardwell  (1881),  8  Q.  B.  D.  329. 
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I.  Introduction. 

The  English  law  of  Sale  of  Goods  is  a  branch  of  the  Common  Law  and  has  its 
origin  in  the  remotest  times.  Its  principles  were  originally  contained  in  decided 
cases,  and  until  the  year  1893  the  only  part  having  a  statutory  origin  was  contained 
in  the  statutes  I  Jac.  I,  c.  21  ("An  Act  against  Brokers") ;  29  Car.  II,  c.  3  (The  Statute 
of  Frauds)  ss.  16  and  17;  9  Geo.  IV,  c.  14  (Lord  Tenterden's  Act),  s.  7;  19  &  20 
Vict.  c.  97  (Mercantile  Law  Amendment  Act,  1856)  ss.  1  and  2.  In  the  year  1893, 
the  whole  of  these  were  repealed  and  the  effect  of  their  provisions  and  of  the  decisions 
thereon,  and  of  the  decisions  in  which  the  provisions  of  the  Common  Law  relating 
to  sale  of  goods  were  contained,  modified  in  some  shght  respects  which  were  deemed 
advisable,  was  re-enacted  in  the  form  of  a  statute  called  the  Sale  of  Gtoods  Act,  1893. 
This  statute  is  substantially  a  code  containing  almost  the  whole  of  the  law  on  sale 
of  goods  now  in  force.  But  the  Act  did  not  repeal  the  whole  of  the  law  existing  before 
it  was  passed,  but  only  the  statutes  mentioned  above  and  the  effect  of  such  decisions 
as  were  inconsistent  with  its  provisions.  The  rules  of  the  Common  Law,  including 
the  Law  Merchant,  save  in  so  far  as  they  are  inconsistent  with  the  express  provisions 
of  the  Sale  of  Goods  Act,  stiU  obtain  with  regard  to  contracts  of  sale  of  goods, 
particularly  the  rules  relating  to  principal  and  agent,  and  the  effect  of  fraud,  mis- 
representation, duress,  coercion,  mistake  or  other  invalidating  cause  i).  Transactions 
in  the  form  of  a  sale  but  intended  to  operate  in  some  other  way,  e.g.  by  way  of  mort- 
gage, pledge,  or  other  security,  are  not  affected  by  the  Act^). 

SpeaMng  generally,  the  effect  of  the  passing  of  the  Sale  of  Goods  Act  is  that  the" 
only  portions  of  the  law  of  sale  of  goods  not  expressly  contained  in  its  provisions  are : 
i)   The  general  law  of  contract  which  applies  to  all  contracts  of  sale  or  otherwise, 
e.g.  the  provision  in  s.  4  of  the  Statute  of  Frauds  that  a  contract  not  to  be 
performed  within  a  year  cannot  be  enforced  unless  it  is  proved  by  a  memor- 
andum in  writing^), 
ii)   Statutory  provisions  on  particular  points  contained  in: 

a)  The  Factors  Act,  1889; 

b)  The  Statutes  relating  to  the  Sale  of  Horses  (2.  Ph.  &  Mary,  c.  7  and  31 
EUz.  c.  12); 

c)  The  Bills  of  Lading  Act,  1855; 

d)  The  Merchandise  Marks  Act,  1887. 

Sale  of  Goods  Act,  1893.  The  effect  of  the  Sale  of  Goods  Act  has  been  to  codify 
and  amend  the  unwritten  law  as  it  existed  in  the  year  1893,  and  to  clear  up  some 
points  on  which  the  law  was  doubtful.  Decisions  in  the  Courts  of  Law  of  an  earUer 
date,  though  sometimes  useful  as  showing  the  principles  according  to  which  that 
Act  must  be  interpreted,  must  not  be  rehed  on  as  showing  what  is  the  present  law, 
where  they  in  the  least  degree  confMct  with  the  language  of  the  statute.  "The  object 
and  intent  of  the  statute  of  1893  was,  no  doubt,  simply  to  codify  the  unwritten  law 
appUcable  to  the  sale  of  goods,  but  in  so  far  as  there  is  an  express  statutory  enactment, 
that  alone  must  be  looked  at  and  must  govern  the  rights  of  the  parties,  even  though 
the  section  may  to  some  extent  have  altered  the  prior  common  law"^). 

The  EngHsh  law  of  sale  of  goods  obtains  in  England,  Wales  and  Ireland,  but 
does  not  extend  to  Scotland,  nor  does  it  of  necessity  apply  in  the  British  Dominions 
beyond  the  seas.  In  India  the  law  is  in  some  slight  respects  different  and  is  contained 
in  ss.  76  to  123  of  the  Indian  Contract  Act.  Several  British  Dominions  have,  however, 
adopted  the  Sale  of  Goods  Act  in  full,  with  small  variations  to  suit  local  circum- 
stances. Among  such  Dominions  are  Ceylon,  Gibraltar,  Hongkong,  Jamaica,  Ma- 
nitoba, Newfoundland,  New  Zealand,  Queensland,  South  AustraHa,  Tasmania, 
Trinidad  and  Tobago,  Victoria  and  Western  Australia.  In  countries  such  as  China 

1)  Sale  of  Goods  Act,  b.  61. 

2)  Preeted  Miners  Company  LA.  v.  Gardner  Ltd.  [1910]  2  K.  B.  776;  [1911]  1  K.  B.  425. 

3)  Per  Cozens  Hardy,  M.R.  in  British  Tramways  Ltd.  v.  Fiat  Motors  Ltd.  [1910]  2  K.  B.  at 
p.  836;  and  see  also  remarks  of  Lord  Robertson  in  Laing  v.  Barclay  [1908]  A.  C.  at  p.  45. 
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and  Turkey,  where  by  reason  of  capitulations  and  treaties  of  various  kinds,  Great 
Britain  has  extra-territorial  jurisdiction,  in  virtue  of  which  cases  against  British 
subjects  are  tried  in  local  British  Courts,  the  law  administered  is  the  law  of 
England,  notwithstanding  that  the  British  subject  to  whom  it  is  applied  is  a 
native  not  of  England,  Wales  or  Ireland,  but  of  some  other  part  of  the  British  Empire. 
The  law  of  sale  of  goods  in  England  is  entirely  different  from  the  law  of  sale 
of  land  and  interests  in  land.  By  "goods"  is  meant  all  moveables  of  a  concrete  nature, 
industrial  growing  crops,  and  things  growing  ia  or  attached  to  the  land  which  are 
agreed  to  be  severed  from  the  land  before  the  sale  or  under  the  contract  of  sale. 
"Groods"  does  not  include  slagheaps^),  tenant's  fixtures,  money,  negotiable  instru- 
ments, shares  or  valuable  securities,  or  choses  in  action^). 

II.  Nature  of  a  Contract  of  Sale  of  Goods. 

A  contract  of  sale  of  goods  is  a  contract  whereby  the  seller  transfers  or  agrees 
to  transfer  the  property  in  goods  to  the  buyer  for  a  money  consideration  called  the 
price.  Such  a  contract  may  be  verbal  or  in  writing,  or  partly  verbal  and  partly  in 
writing,  or  may  be  imphed  from  the  acts  and  conduct  of  the  parties  which  show  an 
offer  by  one  to  enter  into  such  a  contract  and  an  acceptance  of  that  offer  by  the 
other.  The  parties  entering  into  the  contract  must  have  capacity  to  contract  as 
required  by  the  law  of  England,  as  well  as  the  capacity  to  transfer  and  acquire 
property. 

For  example,  a  person  under  the  age  of  21  years  is  not  bound  by  a  contract 
for  the  sale  of  goods ;  but  where  such  goods  a.re  necessaries  to  a  minor  in  his  station 
of  Ufe  and  to  his  actual  requirements  at  the  time  of  sale  and  delivery,  he  is  bound 
to  pay  a  reasonable  price  therefor.  Similarly  in  the  case  of  a  person  who  by  reason 
of  mental  incapacity  or  drimkenness  is  deemed  to  be  incapable  of  entering  into  a 
binding  contract.  This  obligation  to  pay  a  reasonable  price  is  not  reaUy  a  contractual 
one,  but  arises  quasi  ex  contractu,  the  law  saying  that  as  the  necessaries  are  for  his 
benefit  it  will  attach  to  such  a  transaction  an  obligation  that  they  be  fairly  paid  for. 

III.  Formation  of  the  Contract. 

What  formalities  are  necessary.  If  a  contract  of  sale  is  made  with  a  corporation, 
it  may  be  necessary  that  the  contract  should  be  in  writing  and  under  seal,  as  some 
corporations  cannot  be  bound  by  any  other  form  of  contract.  But  if  the  corpora- 
tion is  a  registered  company  limited  by  shares,  which  is  the  usual  form  of  trading 
corporation,  it  is  bound  by  any  contract  entered  into  by  a  duly  authorised  agent, 
if  the  circumstances  are  such  that  an  ordinary  person  would  have  been  bound.  And 
whenever  the  corporation  is  one  which  has  been  created  for  purposes  which  render 
it  necessary  that  work  should  be  done  or  goods  supphed  in  order  that  those  ptu?poses 
may  be  carried  into  effect,  and  orders  are  given  by  the  corporation  in  relation  to 
the  supply  of  goods  for  the  effecting  of  such  pin'poses,  then  the  corporation  is  bound 
to  pay  for  such  goods  when  everything  has  been  done  by  the  seller  that  would  entitle 
him  to  payment  from  an  ordinary  person,  the  law  implying  from  the  acts  of  the 
corporation  an  obligation  to  pay  for  goods  so  supphed  3). 

When  memorandum  in  writing  necessary.  We  have  said  above  that  a  contract 
of  sale  of  goods  may  be  verbal  or  in  writing  or  may  be  imphed  from  the  acts  and 
conduct  of  the  parties.  But  where  the  contract  is  for  the  sale  of  any  goods  of  the 
value  of  ten  pounds  or  upwards  it  cannot  be  enforced  by  action  in  the  Courts  unless 
the  buyer  accepts  part  of  the  goods  and  actually  receives  that  part,  or  gives  some- 
thing in  earnest  to  bind  the  contract,  or  pays  part  of  the  price,  or  unless  some  note 
or  memorandum  in  writing  of  the  terms  of  the  contract  be  made  and  signed  by  the 
party  against  whom  the  action  is  brought  or  his  duly  authorised  agent*). 

The  note  or  memorandum  in  writing  must  designate  the  parties  by  name  or 
description,  the  goods  sold  or  agreed  to  be  sold,  and  the  price  if  agreed  upon,  and 
must  show  directly  or  by  impUcation  the  nature  of  the  promise  of  the  party  to  be 
charged  s). 

1)  Morgan  v.  Eiisael  [1909]  1  K.  B.  257.  ' 

2)  Sale  of  Goods  Act,  s.  62. 

3)  Lawford  v.  BiUericay  R.  D.  G.  [1903]   1  K.  B.  772. 
*)  Sale  of  Goods  Act,  s.  4,  sub-s.   1. 

S)   Vanderiberg  v.  Sporner  (1866)  L.  R.  1.  Ex.  316;  Newell  v.  Radford  (1868)  L.  R.  3  C.  P.  52. 
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This,  provision  of  English  law  (which  has  no  force  in  Scotland)  is  apphed  in  the 
EngHsh  Courts  to  every  contract  for  the  sale  of  goods  of  a  value  of  ten  pounds  or 
more,  notwithstanding  that  it  is  the  intention  of  the  parties  that  the  goods  should 
be  delivered  at  some  future  time,  or  may  not  at  the  date  of  the  contract  be  actually 
in  existence,  or  in  the  possession  or  at  the  disposition  of  the  seller,  or  fit  or  ready  to 
be  deUvered. 

Goods  are  said  to  be  "accepted"  within  the  meaning  of  this  section,  and  a 
memorandum  in  writing  therefore  becomes  unnecessary,  when  the  buyer  does  some 
act  in  relation  to  the  goods  which  recognizes  a  pre-existing  contract  of  sale,  whether 
such  act  be  done  in  carrying  out  the  terms  of  the  contract  or  not.  If  the  seller  attorns 
to  the  buyer  and  holds  the  goods  as  his  bailee,  or  if  the  goods  are  in  the  possession  of 
a  third  person  who  attorns  to  the  buyer  it  is  sufficient  to  satisfy  the  statutory 
provision  1). 

The  object  of  the  section  is  to  prevent  unfounded  claims  from  being  brought  in 
the  Courts,  and  provides  that  adequate  proof  of  the  contract  shall  be  produced  before 
the  tribunal  which  tries  the  case.  If  this  is  forthcoming  in  the  form  of  a  written 
document  or  series  of  documents,  well  and  good :  but  if  not,  proof  must  be  given  of 
conduct  of  the  kind  mentioned  in  the  section,  which  conduct  can  only  be  satisfactorily 
explained  on  the  assumption  that  a  contract  has  been  entered  into.  The  provisions 
of  the  section,  being  part  of  the  law  of  procedure  in  the  courts,  are  lex  fori,  and  will 
therefore  be  applied  in  any  action  brought  in  an  English  Court  to  enforce  a  contract 
for  the  sale  of  goods  of  the  value  of  ten  pounds  or  upwards,  even  though  the  contract 
may  have  been  made  in  a  country,  or  between  the  subjects  of  a  State,  in  whose  law 
there  is  no  such  provision. 

WhUe  considering  this  provision  we  may  advantageously  discuss  another  rule 
of  law^)  which  appHes  to  the  sale  of  goods  and  requires  the  formality  of  writing, 
namely,  that  if  the  contract  is  not  to  be  performed  within  a  year,  the  Courts  will  not 
enforce  it  unless  it  be  evidenced  by  a  written  document  showing  its  terms  and  signed 
by  the  party  to  be  charged  or  by  his  duly  authorised  agent.  This  provision  apphes, 
however  small  may  be  the  value  of  the  goods,  and  notwithstanding  that  part  of 
the  price  has  been  paid,  or  part  of  the  goods  accepted  and  received,  or  something  given 
in  earnest  to  bind  the  bargain  3).  This  again  is  a  rule  of  procedure  and  part  of  the 
lex  fori,  and  wiU  be  enforced  in  every  case  of  a  contract  not  to  be  performed  within 
a  year  that  comes  before  the  Courts. 

As  a  result  of  these  provisions  being  only  rules  of  procedure  it  follows  that, 
although  such  a  contract  cannot  be  enforced  in  the  Courts,  because  some  of  the  neces- 
sary formalities  have  not  been  compHed  with,  it  is  nevertheless  good  as  between  the 
parties.  Therefore,  if  for  example,  under  a  contract  not  to  be  performed  within  a 
year,  the  purchaser  pays  the  price,  he  cannot  recover  his  money  back,  and  it  the  seller 
attempts,  in  the  absence  of  any  stipulation  allowing  him  to  do  so,  to  seU.  the  goods 
to  any  other  person,  he  may  be  sued  in  damages  for  wrongful  conversion*). 

It  is  a  sufficient  memorandum  in  writing  if  the  party  desiring  to  enforce  such  a 
contract  can  produce  a  letter,  or  series  of  letters  or  other  documents,  which  together 
show  what  the  terms  of  the  contract  are  and  that  such  terms  have  been  assented  to 
either  by  actual  signature  of  one  or  more  of  the  documents  by  the  party  charged,  or 
by  his  agent,  or  by  his  name  or  that  of  his  agent  being  allowed  to  appear  in  print  or  in 
writiag  on  one  or  more  of  the  documents. 

If  a  series  of  letters  or  documents  is  relied  upon  as  together  amounting  to  a  note 
or  memorandum  in  writing,  they  must  show  from  their  own  terms  that  they  are 
connected.  Oral  evidence  is  not  admissible  to  show  the  connection.  But  an  envelope 
may  be  read  with  the  letter  contained  in  it,  and  an  agreement  referred  to  in  a  docu- 
ment may  be  identified  by  parol  evidence.  The  memorandum  need  not  be  contem- 
poraneous with  the  contract;  it  is  sufficient  if  it  has  come  into  existence  before 
action  brought.  Where  the  signature  is  not  that  of  the  party  himself,  but  of  his  agent, 
it  is  not  necessary  that  the  agent  should  have  been  authorised  in  writing :  it  is  enough 
if  the  party  desiring  to  enforce  the  contract  can  show  that  the  person  whose  signature 

1)  Mlmore  v.  SUme  (1809)  1  Taunt.  458;  Marvin  v.  Wallace  (1856)  25  L.  J.  Q.  B.  369; 
CastU  V.  Sworder  (1861)  30  L.  J.  Ex.  310;  Abbott  v.  Wolsey  [1895]  2  Q.  B.  at  p.  100;  Taylor 
V.  G.  E.  Bail.  Go.  [1901]  1  K.  B.  774. 

2)  S.  4  of  the  Statute  of  Frauds  (29  Car.  II,  c.  3). 

3)  Prested  Miners  Ltd.  v.  Gardner  [1910]  2  K.  B.  776;  [1911]  1  K.  B.  425, 
*)  Taylor  v.  G.  E.  By.  [1901]  1  K.  B.  774. 
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is  relied  upon  was  in  fact  the  agent  of  the  person  sought  to  be  charged  in  the  action, 
and  was  in  fact  authorized  to  enter  into  the  contract  of  sale. 

A  broker  is  an  agent  to  sign  for  both  seller  and  buyer,  and  his  "sold  note"  is,  if  it 
contains  the  terms  of  the  bargain  as  mentioned  above,  sufficient  to  satisfy  the 
statute  in  an  action  by  the  buyer  against  the  seller,  and  similarly  his  "bought  note" 
is  sufficient  in  an  action  by  the  seller  against  the  buyer. 

If  a  contract  required  to  be  evidenced  by  writing  is  subsequently  varied  so  as 
to  create  in  contemplation  of  law  a  new  contract,  the  variation  must  be  proved  by 
writing  signed  by  the  party  to  be  charged  or  his  agent.  For  example,  an  oral 
agreement  to  extend  the  time  for  performance  of  a  contract  in  writing,  cannot  be 
proved  in  defence  to  an  action  for  non-performance  i). 

Earnest.  The  phrase  "give  something  in  earnest  to  bind  the  contract"  in  section 
4  of  the  Sale  of  Goods  Act  requires  some  explanation.  This  is  a  survival  from  the 
practice  of  great  antiquity  of  giving  some  symbol  to  signify  that  the  contract  is 
concluded,  such  as  a  ring  or  other  object,  to  be  deUvered  back  on  the  completion 
of  the  contract^).  It  was  famihar  to  the  law  of  Rome  under  the  name  of  arrha. 
Payment  of  a  deposit  in  money  may  be  the  giving  of  an  earnest  to  bind  the  bargain, 
but  more  commonly  is  part  pajTnent  of  the  price,  but  in  either  case  such  a  payment  is 
sufficient  to  satisfy  the  statute*).  An  agreement  to  set  off  a  debt  due  to  the  buyer 
from  the  seller  as  part  of  the  price  is  good  part  payment  within  the  meaning  of  the 
statute*),  and  a  contract  under  which  the  seller  purports  to  effect  a  sale  of  "future 
goods"  operates  and  -will  be  construed  as  an  agreement  to  seU  the  goods. 

Sales  by  auction.  An  auctioneer,  though  employed  by  the  seller,  is  an  agent 
for  both  parties,  and  therefore  an  agent  for  the  buyer,  to  sign  a  memorandum  in 
writing  where  such  a  document  is  necessary ;  but  his  clerk,  tmless  specially  authorized, 
is  not  such  an  agent.  If,  however,  an  auctioneer  sells  by  private  treaty  he  is  only  an 
agent  to  sign  for  the  seller. 

In  the  case  of  a  sale  by  auction  the  following  rules  govern  the  formation  of  the 
contract  S): 

1.  Each  lot  offered  for  sale  by  auction  is  deemed  to  be  the  subject  of  a  separate 
contract  of  sale. 

2.  A  sale  is  complete  when  the  auctioneer  announces  its  completion  by  the  fall 
of  the  hammer  or  in  other  customary  manner.  Until  such  announcement  is 
made  the  bidder  may  retract  his  bid. 

3.  Where  a  sale  by  auction  is  not  notified  to  be  subject  to  a  right  to  bid  on  behalf 
of  the  seller  it  is  not  lawful  for  the  seller  to  bid  himself  or  to  employ 
any  person  to  bid  at  such  sale,  or  for  the  auctioneer  knowingly  to  take  any 
bid  from  the  seller  or  any  such  person.  Any  sale  contravening  this  rule  may 
be  treated  as  fraudulent  by  the  buyer 6). 

4.  A  sale  by  auction  may  be  notified  to  be  subject  to  a  reserved  or  upset  price 
and  a  right  to  bid  may  also  be  reserved  expressly  by  or  on  behalf  of  the  seller. 

5.  Where  a  right  to  bid  is  expressly  reserved,  but  not  otherwise,  the  seller,  or 
any  person  on  his  behalf,  may  bid  at  the  auction. 

Sale  of  goods  which  have  perished.  Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  goods  without  the  knowledge  of  the  seller  have  perished  at  the  time 
when  the  contract  is  made,  the  contract  is  void'). 

By  specific  goods  are  meant  goods  identified  and  agreed  upon  as  the  subject  of  the 
contract  at  the  time  when  the  contract  is  made.  The  rule  laid  down  by  this  section 
is  confined  to  specific  goods,  and  does  not  extend  to  goods  ejusdem  generis.  Where 
goods  of  a  generic  kind  are  agreed  to  be  sold  and  are  identified  merely  by  description, 
the  seller  is  bound  to  dehver  goods  of  that  kind  even  though  the  particular  goods 
he  intended  to  deliver  under  the  contract  have  been  destroyed.  Thus,  where  a  specific 
cargo  of  com  was  sold  as  being  at  sea,  and  it  turned  out  that  at  the  time  the  contract 
was  entered  into  the  corn  had  been  so  damaged  as  not  to  answer  the  description 

1)  Noble  V.  Ward  (1867)  L.  R.  2  Ex.  135. 

2)  Howe  V.  Smith  (1884)  27  Ch.  D.  at  p.   101. 

3)  Soper  V.  Arnold  (1887)  14  App.  Cas.  at  p.  435. 
*)   Walker  v.  Nursey  (1847)  16  M.  &  W.  302. 

^)  Sale  of  Goods  Act,  s.  58. 

6)  See  poet,  p.  346. 

')  Sale  of  Goods  Act,  1893,  s.  6. 
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under  the  contract,  the  sale  was  held  void^).  But  if  the  seller  agrees  to  sell  com  of 
the  kind  on  a  certain  vessel,  meaning  to  perform  the  contract  by  means  of  the  com 
on  that  vessel  but  not  binding  himself  to  do  so,  he  must  deUver  corn  of  that  kind 
notwithstanding  that  the  vessel  and  cargo  may  have  perished  at  the  time  when  the 
contract  was  entered  into. 

Where  there  is  an  agreement  to  sell  specific  goods,  and  subsequently  the  goods, 
without  any  fault  on  the  part  of  the  buyer  or  seller,  perish  before  the  risk  passes  to 
the  buyer,  the  agreement  is  thereby  avoided  2).  This  rule  appUes  even  if  the  goods 
are  "future  goods",  provided  they  are  also  "specific"  in  the  sense  mentioned  above. 
Thus,  it  a  man  agrees  to  sell  200  tons  of  potatoes  out  of  a  crop  to  be  grown  on  specific 
land  and  the  crop  fails,  the  agreement  is  thereby  avoided  3). 

Fixing  the  price.  The  consideration  which  passes  to  the  seller  in  a  contract  of 
sale  is  always  a  money  consideration,  called  the  price.  If  the  consideration  for  agreeing 
to  pass  the  property  in  goods  is  not  a  money  consideration,  the  contract  is  not 
one  of  sale,  but  is  exchange  or  barter  or  an  agreement  to  make  a  gift.  The  price  in  a 
contract  of  sale  may  be  fixed  by  the  contract,  or  it  may  be  left  to  be  fixed  in  a  manner 
thereby  agreed,  or  may  be  determined  by  the  course  of  deahng  between  the  parties*). 
Where  the  price  is  not  determined  in  accordance  with  the  foregoing  provisions  the 
buyer  must  pay  a  reasonable  price.  What  is  a  reasonable  price  is  a  question  of  fact  de- 
pendent on  the  circumstances  in  each  particular  case  5).  In  an  action  on  a  contract 
of  sale  of  goods  for  which  the  price  was  not  agreed,  if  there  is  a  dispute  as  to  what  is 
a  reasonable  price,  evidence  may  be  given  as  to  the  condition  of  markets  and  the  quo- 
tations for  goods  of  that  kind,  and  the  question  becomes  one  of  fact  to  be  determined 
by  the  JTwy.  A  man  is  at  hberty  to  sell  at  any  price,  even  less  than  cost  price,  but  if 
he  has  acquired  the  goods  under  a  contract  which  prevents  him  selling  at  less  than 
a  minimum  price,  he  will  be  Hable  in  damages  to  the  person  from  whom  he  so  ac- 
quired them  if  he  sells  at  less  than  the  agreed  minimum 8). 

Where  there  is  an  agreement  to  seU  goods  on  the  terms  that  the  price  is  to  be 
fixed  by  the  valuation  of  a  third  person,  and  such  third  person  cannot  or  does  not 
make  such  valuation,  the  agreement  is  avoided;  provided  that  if  the  goods  or  any 
part  thereof  have  been  dehvered  to  and  appropriated  by  the  buyer  he  must  pay  a  rea- 
sonable price  therefor.  Where  such  third  person  is  prevented  from  making  the  valua- 
tion by  the  fault  of  the  seller  or  buyer,  the  party  not  in  fault  may  maintain  an  action 
for  damages  against  the  party  in  fault').  A  party  is  said  to  be  in  fault  when  either  by 
his  wrongful  act  or  his  neglect  or  default  he  prevents  the  valuation  being  made 8).  The 
right  to  sue  for  damages  thus  confirmed  by  statute  is  based  on  a  general  principle 
of  law,  that  where  a  party  to  a  contract  by  his  act  or  default  prevents  a  contract 
from  being  performed,  he  is  Hable  to  the  other  party  in  damages.  If  the  amount  in 
dispute  is  to  be  determined  by  two  arbitrators,  one  appointed  by  each  party,  and  an 
umpire,  and  one  party  on  receiving  notice  from  the  other  to  appoint  an  arbitrator, 
fails  to  do  so  in  a  reasonable  time,  he  is  Mable  in  damages  notwithstanding  that  the 
other  party  has  not  appointed  his  arbitrator  8). 

Stipulations  as  to  time.  Unless  a  different  intention  appears  from  the  terms 
of  the  contract,  stipulations  as  to  the  time  of  payment  are  not  deemed  to  be  of  the 
essence  of  a  contract  of  sale.  Whether  any  other  stipulation  as  to  time  is  of  the 
essence  of  the  contract  or  not  depends  on  the  terms  of  the  contract^").  In  a  contract 
of  sale  "month"  prima  facie  means  calendar  month^i).  As  regards  other  stipulations 
as  to  time,  for  example  time  of  dehvery,  these  are  usually  regarded  as  of  the  essence 
of  the  contract  in  mercantile  transactions  12).  For  example,  where  25  tons  of  pepper 
were  sold  on  the  terms  "names  of  vessel  or  vessels,  marks  and  particulars  to  be 


1)  Couturier  v.  Hastie  (1855)  5  H.  L.  Cas.  673. 

2)  Sale  of  Goods  Act,  s.  7. 

3)  Howell  V.  Coupland  (1874)  L.  R.  9  Q.  B.  462,  465;  (1876)  1  Q.  B.  D.  258,  262. 
*)  Sale  of  Goods  Act,  s.  8,  sub-s.   1. 

«)  Sale  of  Goods  Act,  s.  8,  sub-s.  2. 

«)  ElUman  v.  Carrington  [1901]  2  Ch.  275. 

')  Sale  of  Goods  Act,  s.  9,  sub-s.   1  and  2. 

8)  S.  62. 

9)  Thomas  v.  Fredericks  (1847)  10   Q.  B.  775. 
10)  Sale  of  Goods  Act,  1893,  s.  10,  sub-s.  1. 
")  Sub-s.  2. 

18)  Bowes  V.  ShoTtd  (1877)  2  App.  Cas.  at  p.  463. 
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declared  -within  sixty  days  of  bill  of  lading",  it  was  held  that  the  time  within  which 
the  pepper  was  to  be  declared  was  an  essential  condition  of  the  contract  i). 

IV.  Conditions  and  Warranties. 

The  phrase  "of  the  essence  of  the  contract"  is  applied  to  a  stipulation  in  the 
contract  when  the  stipulation  is  such  that  if  it  is  not  observed  by  one  party  the  other 
party  wiU  be  discharged  from  aU  performance  under  the  contract.  Such  a  stipulation 
is  called  in  EngUsh  law  a  condition  and  may  be  express  or  implied.  On  breach  of 
a  condition  by  one  party  the  other  party  is  absolved  from  all  performance  of  the 
obKgations  imposed  upon  him  by  the  contract  and  may  treat  it  as  at  an  end.  The 
party  not  in  fault  may,  however,  if  he  pleases,  still  hold  the  party  guilty  of  the  breach 
of  condition  to  his  contract  and  content  himself  with  claiming  damages  resulting  to 
himself  from  the  breach.  A  stipulation  in  a  contract  of  sale  which  does  not  go  to  the 
root  of  the  bargain,  but  is  collateral  to  the  main  purpose  of  the  contract,  and  is  such 
that  on  breach  of  it  by  one  party  the  other  only  has  a  right  to  sue  for  any  damage 
occasioned  by  such  breach,  is  caUed  a  warranty^).  The  law  in  England  and  Ireland 
as  to  the  rights  of  a  party  on  breach  of  condition  or  breach  of  warranty  is  thus  laid 
down  by  the  Sale  of  Goods  Act,  s.  11,  sub-s.  1: 

a)  "Where  a  contract  of  sale  is  subject  to  any  condition  to  be  fulfilled  by  the 
seller,  the  buyer  may  waive  the  condition,  or  may  elect  to  treat  the  breach 
of  such  condition  as  a  breach  of  warranty,  and  not  as  a  ground  for  treating 
the  contract  as  repudiated"; 

b)  "Whether  a  stipulation  in  a  contract  of  sale  is  a  condition,  the  breach  of  which 
may  give  rise  to  a  right  to  treat  the  contract  as  repudiated,  or  a  warranty, 
the  breach  of  which  may  give  rise  to  a  claim  for  damages,  but  not  a  right 
to  reject  the  goods  and  treat  the  contract  as  repudiated,  depends  in  each 
case  on  the  construction  of  the  contract.  A  stipulation  may  be  a  condition, 
though  called  a  warranty  in  the  contract"; 

c)  "Where  a  contract  of  sale  is  not  severable,  and  the  buyer  has  accepted  the 
goods,  or  part  thereof,  or  where  the  contract  is  for  specific  goods,  the  property 
in  which  has  passed  to  the  buyer,  the  breach  of  any  condition  to  be  fuHiUed 
by  the  seller  can  only  be  treated  as  a  breach  of  warranty,  and  not  as  a  ground 
for  rejecting  the  goods  and  treating  the  contract  as  repudiated,  unless  there 
be  a  term  of  the  contract,  express  or  implied,  to  that  effect." 

A  contract  of  sale  of  goods  is  said  to  be  severable  when  its  terms  are  such  that 
the  goods  may  be  delivered  in  parcels  and  the  buyer  is  bound  to  take  delivery  of 
each  parcel  as  it  comes  along,  provided  it  is  in  accordance  with  the  terms  of  the 
contract.  Sometimes  it  is  clear  from  the  terms  of  the  contract  that  it  is  severable, 
but  in  other  cases  it  may  be  a  matter  of  some  difficulty  to  determine  whether  the 
goods  are  aU  to  be  delivered  in  one  delivery  or  may  be  split  up  over  several 
deliveries  3). 

Any  affirmation  made  at  the  time  a  contract  is  entered  into  and  intended  to 
form  part  of  the  contract  is  a  warranty  a  breach  of  which  gives  rise  to  a  claim  in 
damages.  Whether  an  affirmation  proved  to  have  been  made  is  or  is  not  a  warranty 
is  a  question  of  fact  for  the  jury.  If,  however,  the  contract  is  reduced  into  writing, 
evidence  of  a  contemporaneous  verbal  warranty  is  inadmissible*),  but  if  the  writing 
is  only  a  memorandum  of  the  terms  of  the  contract  and  not  the  contract  itself, 
evidence  of  such  a  warranty  is  admissible  6).  If  an  untrue  representation  of  fact 
made  fraudulently  induces  either  party  to  enter  into  a  contract  of  sale,  such  party, 
on  discovering  the  fraud  may  repudiate  the  contract  and  refuse  to  be  bound  thereby 
or  he  may  at  his  option  affirm  the  contract,  and  in  either  case  sue  in  tort  for  any 
damage  accruing  to  him  from  the  fraudulent  misrepresentation  6).  If  a  misrepresent- 
ation of  fact  is  not  made  fraudulently,  a  person  who  has  been  induced  to  enter  into  a 
contract  by  the  misrepresentation  may  apply  to  the  Coxirt  for  an  order  that  the  con- 

1)  Beuter  v.  Sala  (1879)  4  C.  P.  D.  246. 
*)  Sale  of  Goods  Act,  s.  62. 

3)  See  Simpson  v.  Grippen  (1872)  L.  R.  8  Q.  B.  74;  Brandt  v.  Lawrence  (1876)  1  Q.  B.  D.  314. 

4)  Hamor  v.  Groves  (1855)  5  C.  B.  667. 
«)  Allen  V.  Pink  (1838)  4  M.  &  W.   140. 

»)  EeEastgate,  Exp.  Ward  [1905]  1.  K.  B.  465;  Kennedy  v.  Panama  Canal  Go.  (1867)  L.  R. 
2  Q.  B.  at  p.  587. 
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tract  be  rescinded^).  If  the  contract  of  sale  is  executory,  the  Court  will  rescind  it,  but 
when  a  contract  for  the  sale  of  a  chattel  has  become  executed  the  Court  will  not 
rescind,  and  if  the  representation  which  is  proved  to  be  untrue  was  made  anterior 
to  the  sale  and  not  made  fraudulently,  the  party  induced  thereby  to  enter  into  the 
contract  remains  bound^).  But  if  a  stipulation  made  before  a  contract  of  sale  is  such 
that  it  is  a  condition  precedent  to  there  being  a  contract  at  aU,  then  in  the  event 
of  the  condition  not  being  fulfilled,  the  other  party  is  not  bound  and  may  refuse 
to  perform  any  part  of  the  contract.  Thus,  on  an  agreement  for  the  sale  of  hops 
where  the  purchaser,  before  entering  into  the  contract,  had  clearly  stated  that  he 
would  not  buy  hops  treated  with  sulphur,  and  the  seller  in  purporting  to  perform 
the  contract  deUvered  hops  some  small  portion  of  which  had  been  treated  with 
sulphur,  it  was  held  that  the  buyer  was  entitled  to  reject  the  whole  3).  And  where  on 
a  sale  of  "common  English  Sanfoin"  the  seller  deUvered  an  inferior  seed  known  as 
"giant  sanfoin",  which  the  buyer  resold  as  "common  English  sanfoin"  to  persons 
who  recovered  damages  against  him,  it  was  held  there  had  been  a  breach  of  condition 
which  the  buyer  might  treat  as  a  breach  of  warranty  and  for  which  the  seller  was 
hable  to  him  in  damages*). 

The  term  "condition"  is  not  defined  by  the  Sale  of  Goods  Act,  but  "warranty" 
is  defined^)  "as  an  agreement  with  reference  to  goods  which  are  the  subject  of  a 
contract  of  sale,  but  collateral  to  the  main  purpose  of  such  contract,  the  breach  of 
which  gives  rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject  the  goods  and 
treat  the  contract  as  repudiated".  This  definition  defines  the  term  warranty  purely 
with  reference  to  the  remedy  given  for  a  breach,  without  dealing  with  the  nature 
of  a  warranty.  The  following  passage  from  a  recent  judgment  of  Fletcher  Moulton 
L.  J.,  approved  in  the  House  of  Lords  ([1911]  A.  C.  394)  better  shows  the  nature  of  a 
warranty : 

"A  party  to  a  contract  who  has  performed,  or  is  ready  and  willing  to  perform 
his  obligations  under  that  contract  is  entitled  to  the  performance  by  the  other  con- 
tracting party  of  aU  the  obligations  which  rest  upon  him.  But  from  a  very  early 
period  of  our  law  it  has  been  recognized  that  such  obligations  are  not  aU  of  equal 
importance.  There  are  some  which  go  so  directly  to  the  substance  of  the  contract, 
or,  in  other  words,  are  so  essential  to  its  very  nature,  that  their  non-performance 
may  fairly  be  considered  by  the  other  party  as  a  substantial  failure  to  perform  the 
contract  at  aU.  On  the  other  hand  there  are  other  obUgations  which,  though  they 
must  be  performed,  are  not  so  vital  that  a  failure  to  perform  them  goes  to  the  sub- 
stance of  the  contract.  Both  classes  are  equally  obhgations  under  the  contract, 
and  the  breach  of  any  one  of  them  entitles  the  other  party  to  damages.  But  in  the 
case  of  the  former  class  he  has  the  alternative  of  treating  the  contract  as  being  com- 
pletely broken  by  the  non-performance  and  (if  he  takes  the  proper  steps)  he  can 
refuse  to  perform  any  of  the  obhgations  resting  upon  himself  and  sue  the  other  party 
for  a  total  failure  to  perform  the  contract.  Although  the  decisions  are  fairly  consistent 
in  recognizing  this  distinction  between  the  two  classes  of  obhgations  under  a  contract, 
there  has  not  been  a  similar  consistency  in  the  nomenclature  apphed  to  them.  I  do 
not,  however,  propose  to  discuss  this  matter,  because  later  usage  has  consecrated 
the  term  "condition"  to  describe  an  obHgation  of  the  former  class  and  "warranty" 
to  describe  an  obUgation  of  the  latter  class.  I  do  not  think  that  the  choice  of  terms 
is  happy,  especially  so  far  as  regards  the  word  "condition",  for  it  is  a  word  which 
is  used  in  many  other  connections  and  has  considerable  variety  of  meaning.  But  its 
use  with  regard  to  the  obUgations  under  a  contract  is  well  known  and  recognized, 
and  no  confusion  need  arise  if  proper  regard  be  had  to  the  context"^). 

Conditions  and  warranties  may  be  either  expressly  agreed  between  the  parties, 
or  they  may  be  impUed  from  the  circumstances  under  which  the  contract  was  entered 
into.  The  cases  in  which  conditions  or  warranties  wiU  be  impUed  are  defined  in 
sections  12  to  15,  both  inclusive,  of  the  Sale  of  Goods  Act.   An  express  warranty 


1)  New  Brunswick  By  Co.  v.  Oonyheare  (1862)  9  H.  L.  Cas.  711;  Bedgrave  v.  Hurd  (1882) 
20  Ch.  D.   1. 

2)  Seddon  v.  North  Eastern  Salt  Co.  [1905]  1  Ch.  326;  Angel  v.  Jay  [1911]  1  K.  B.  666. 

3)  Bannerman  v.   White  (1861)  31  L.  J.  C.  P.  28. 

4)  Wallis  V.  Pratt  [1911]  A.  C.  394. 

5)  S.  62. 

8)  Wallis  V.  Pratt  [1910]  2  K.  B.  at  p.  1012. 
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or  condition  does  not  negative  a  warranty  or  condition  implied  by  the  Act  unless 
the  two  are  inconsistent  ^^). 

It  is  important  to  remember  that  apart  from  the  cases  where  the  Act  provides 
that  there  shall  be  an  imphed  condition,  one  of  these  sections  2)  lays  it  down  that  an 
implied  warranty  or  condition  as  to  quahty  or  fitness  for  a  particular  purpose  may 
be  annexed  to  a  contract  by  the  usage  of  trade ;  and  also  that  it  is  provided  by  s.  56 
of  the  Act  that  where  any  right,  duty,  or  Uabihty  would  arise  under  a  contract  of 
sale  by  implication  of  law,  it  may  be  negatived  or  varied  by  express  agreement,  or 
by  the  course  of  dealing  between  the  parties,  or  by  usage,  if  the  usage  be  such  as 
to  bind  both  parties  to  the  contract.  It  should  therefore  be  borne  in  mind  that  the 
legal  rights  and  obUgations  of  the  parties  as  here  stated,  may  in  any  given  case,  be 
modified  owing  to  express  agreement,  the  course  of  deaUng  between  the  parties, 
the  usage  of  trade,  or  custom. 

Undertaking  as  to  title.  These  sections  we  shall  now  discuss  in  detail.  The  first 
(s.  12)  deals  with  the  seller's  undertaking  as  to  title. 

"In  a  contract  of  sale,  imless  the  circumstances  of  the  sale  are  such  as  to  show 
a  different  intention,  there  is: 

1.  An  impHed  condition  on  the  part  of  the  seUer  that  in  the  case  of  a  sale  he 
has  a  right  to  sell  the  goods,  and  that,  in  the  case  of  an  agreement  to  sell, 
he  wiU  have  a  right  to  sell  the  goods  at  the  time  when  the  property  is  to  pass. 

2.  An  imphed  warranty  that  the  buyer  shall  have  and  enjoy  quiet  possession 
of  the  goods. 

3.  An  implied  warranty  that  the  goods  shall  be  free  from  any  charge  or  incum- 
brance in  favour  of  any  third  party,  not  declared  or  known  to  the  buyer 
before  or  at  the  time  when  the  contract  is  made." 

The  only  exception  to  these  provisions  recognized  is  that  of  a  sheriff,  or  the 
baihff  of  a  County  Court,  who  if  he  sells  goods  taken  in  execution  under  an  order 
of  a  Court,  gives  no  undertaking  as  to  title^).  But  if  he  knows  that  he  has  no  title 
to  sell  he  is  hable  ia  damages*). 

Sale  by  description.  The  next  kind  of  condition  and  warranty  we  have  to  discuss 
is  that  imphed  by  law  where  there  is  a  sale  by  description,  that  is  to  say,  a  sale  of 
goods  of  a  kind  which  is  defined  as  between  the  seller  and  buyer  by  describing  their 
quahties,  or  attributes,  or  name  by  which  such  goods  are  usually  known.  For  example 
a  sale  of  sulphuric  acid  known  ia  the  trade  as  "B.O.V."  and  commercially  free  from 
arsenic  is  a  sale  by  description s).  The  most  usual  case  of  a  sale  by  description  is  a 
sale  of  unascertained  goods,  but  the  term  apphes  to  all  cases  where  the  buyer  has 
not  seen  the  goods,  but  rehes  on  description  alone S).  Under  such  a  contract  the  seller 
is  not  botmd  to  deliver  any  particular  lot  of  sulphuric  acid,  but  he  is  bound  to  dehver 
sulphuric  acid  of  a  kind  answering  to  the  trade  description  "B.O.V."  and  also  com- 
mercially free  from  arsenic.  "Where  there  is  a  contract  for  the  sale  of  goods  by 
description,  there  is  an  imphed  condition  that  the  goods  shall  correspond  with  the 
description'')".  If  the  goods  supphed  do  not  correspond  with  the  description,  the 
buyer  may  reject  them,  or  he  may  treat  the  imphed  condition  as  an  imphed  warranty 
and  sue  for  damages.  Where  sulphuric  acid  of  the  kind  mentioned  above  was  ordered, 
and  the  seller  supphed  sulphuric  acid  containing  arsenic,  which  the  buyer  sold  to 
brewers,  who  used  it  in  making  beer,  whereby  the  buyer  lost  his  business,  it  was  held 
that  the  buyer  could  recover  from  the  seller  damages  for  breach  of  warranty^). 
So  where  a  reaping-machine  was  sold  as  being  "nearly  new  and  having  been  used 
to,  cut  only  about  50  or  60  acres",  it  was  held  that  tMs  was  a  sale  by  description, 
and  the  buyer  was  entitled  to  reject  it  when  on  deUvery  it  proved  to  be  a  very  old 
one  that  had  been  mended  8). 

A  buyer  is  always  entitled  to  a  reasonable  opportunity  for  examining  goods 


1)  Sale  of  Goods  Act,  1893  s.  14,  sub-s.  4.    See  also  WalUs  v.  PraU  [1911]  A.  C.  394. 

2)  S.   14,  sub-s.  3. 

3)  Exp.  Villars  (1874)  L.  R.  9  Ch.  434. 
*)  Peto  V.  Blaydes  (1814)  5  Taunt,  657. 

6)  Bostoch  V.  Nicholson  [1904]  1  K.  B.  725. 

6)  Per  Chaimell  J.  in  Varley  v.  WUpps  [1900]  1   Q.  B.  at  p.  516. 

')  Sale  of  Goods  Act,  s.   13. 

8)  Bostock  V.  NickoUon  [1904]  1  K.  B.  725. 

9)  VarUy  v.   Whippa  [1900]  1   Q.  B.  513. 
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before  he  is  deemed  to  have  waived  a  breach  of  condition  and  so  to  have  deprived 
himself  of  the  right  to  rejecti). 

Where  there  is  a  sale  by  description  and  the  seller  is  a  person  who  deals  in  goods 
of  that  description,  then,  whether  he  be  the  manufacturer  or  not,  there  is  further  an 
implied  condition  that  the  goods  shall  be  of  merchantable  quaUty;  but  if  the  buyer 
has  examined  the  goods,  there  is  no  impUed  condition  or  warranty  as  regards  defects 
which  such  examination  ought  to  have  revealed 2).  Por  example,  where  a  customer 
went  into  a  pubUc-house  and  asked  for  "Holden's  Beer",  and  was  served  with  beer 
which  contained  arsenic  and  brought  on  arsenical  poisoning,  it  was  held  that  he 
could  sue  the  seller  for  damages  for  breach  of  warranty  on  the  ground  that  the  beer 
was  not  of  merchantable  quahty  and  the  defect  was  not  one  that  examination  would 
have  revealed  3).  To  be  of  merchantable  quahty,  goods  must  be  in  such  a  condition 
that  they  are  immediately  saleable.  The  warranty  is  broken  and  they  are  damaged 
so  as  not  to  be  immediately  saleable,  even  though  the  damage  be  such  that  at  slight  ex- 
pense it  could  be  remedied.  Thus  where  motor-horns  of  the  value  of  £398  were  de- 
livered under  a  contract  of  sale  by  description,  and  the  horns  were  substantially 
in  accordance  with  the  contract  but  some  of  them  were  dented,  others  scratched, 
others  discoloured  and  badly  finished  and  pohshed,  but  only  to  the  extent  that  all 
the  damage  could  have  been  remedied  at  a  cost  of  £35,  it  was  held  that  the  buyer  was 
entitled  to  reject  the  whole*). 

Sale  by  Sample.  We  have  now  to  consider  the  case  of  a  sale  by  sample.  If  the 
sale  is  also  one  by  description  there  is  an  imphed  condition  that  the  goods  will  corres- 
pond with  the  description,  and  it  is  not  sufficient  that  the  bulk  of  the  goods  corres- 
pond with  the  sample^). 

A  contract  of  sale  is  said  to  be  a  contract  for  sale  by  sample  where  there  is  a 
term  in  the  contract,  express  or  impUed,  that  the  goods  are  to  correspond  to  a  speci- 
men, called  a  sample,  submitted  before  the  contract  is  entered  into.  In  the  case  of  any 
contract  for  sale  by  sample  there  is: 

a)  An  imphed  condition  that  the  bulk  shall  correspond  with  the  sample  in 
quahty; 

b)  An  imphed  condition  that  the  buyer  shall  have  a  reasonable  opportunity  of 
comparing  the  bulk  with  the  sample; 

c)  An  imphed  condition  that  the  goods  shaU  be  free  from  any  defect,  rendering 
them  unmerchantable,  which  would  not  be  apparent  on  reasonable  examina- 
tion of  the  sample  8). 

"Quahty  of  goods"  includes  their  state  or  condition  (s.  62).  These  imphed  con- 
ditions have  to  be  satisfied  as  to  the  whole  of  the  goods.  Where,  however,  on  a  sale 
by  sample,  it  is  shown  that  there  is  a  custom  that  the  buyer  shall  not  reject  for 
inferiority  to  the  sample  if  such  inferiority  is  not  excessive,  but  shall  accept  a  diminu- 
tion in  price,  such  custom  is  good  and  maybe  enforced  as  part  of  the  bargain^). 

Sale  for  a  particular  purpose.  We  have  dealt  with  the  conditions  and  war- 
ranties that  are  imphed  when  there  is  a  sale  by  description  or  a  sale  by  sample. 
We  now  have  to  consider  the  very  important  case  of  goods  sold  for  a  particular 
purpose,  which  is  provided  for  by  sec.  14,  sub-s.  1  of  the  Sale  of  Goods  Act  as 
f  oUows : 

"Where  the  buyer,  expressly  or  by  imphcation,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required,  so  as  to  show  that  the  buyer 
rehes  on  the  seller's  skiU  or  judgment,  and  the  goods  are  of  a  description  which  it 
is  in  the  course  of  the  seller's  business  to  supply  (whether  he  be  the  manufacturer 
or  not),  there  is  an  imphed  condition  that  the  goods  shall  be  reasonably  fit  for  such 
purpose,  provided  that  in  the  case  of  a  contract  for  the  sale  of  a  specified  article 
under  its  patent  or  other  trade  name,  there  is  no  imphed  condition  as  to  its  fitness 
for  any  particular  purpose." 

This  section  has  received  a  hberal  construction  and  the  Courts  wiU  give  effect 
to  its  full  meaning  notwithstanding  that  such  meaning  may  extend  the  law  as  laid 

1)  Sale  of  Goods  Act.  s.  34. 

2)  Sale  of  Goods  Act,  s.   14,  sub-s.  2. 

3)  Wren  v.  Holt  [1903]  1  K.  B.  610. 

*)  Jackson  v.  Botax  Motor  dd  Cycle  Co.  [1910]  2  K.  B.  937. 

6)  Sale  of  Goods  Act,  s.  13. 

«)  Sale  of  Goods  Act,  s.  15. 

')  Re  Walkers  [1904]  2  K.  B.  152. 
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down  in  the  cases  decided  before  the  Act  was  passed i).  Thus  where  the  plaintiff 
went  to  a  retail  chemist  and  said  he  wanted  for  his  wife  a  hot-water  bottle  but 
not  an  expensive  article,  and  was  shown  an  india-rubber  hot-water  bottle  which 
he  examined  and  bought  for  3s.  6d.  after  being  told  it  was  meant  for  hot  water  but 
would  not  stand  boiling  water,  and  the  hot-water  bottle  burst  when  being  used  by 
the  plaintiff's  wife,  it  was  held  that  the  defendant,  who  knew  nothing  about  the 
composition  of  the  material  of  which  the  bottle  was  made,  was  liable  under  this 
section  for  the  expenses  incurred  by  the  plaintiff  in  the  treatment  of  the  injury 
occasioned  to  his  wife  by  the  bursting  of  the  bottle 2).  Where  the  sale  is  of  food  the 
Court  win  presume  that  the  buyer  made  known  to  the  seller  and  that  the  seUer  knew 
that  it  was  to  be  used  as  food.  Under  the  section  the  seller  is  hable  for  latent  as  well 
as  patent  defects,  e.g.  a  hidden  defect  in  a  carriage  pole  which  ,caused  it  to  snap^), 
and  typhoid  germs  in  milk  which  caused  the  death  of  the  buyer's  wife*).  Where 
there  was  a  sale  of  motor  omnibuses  and  the  seller  was  told  that  they  were  wanted 
for  heavy  passenger  traffic  at  Bristol,  the  Court  was  of  opinion  that  such  a  statement 
was  sufficient  to  show  that  the  buyer  reUed  on  the  seller's  skill  or  judgment^).  In 
this  case  it  was  held. that  a  sale  of  a  "24/40  h.p.  Fiat  omnibus  with  body  tyres  and 
lamps  complete"  was  not  a  sale  of  an  article  under  its  patent  or  trade  name  within 
the  meaning  of  the  proviso  to  s.  14  and  that  there  was  an  impHed  condition  that  the 
goods  should  be  reasonably  fit  for  the  purpose  for  which  they  were  required. 

Where  a  vendor  desires  to  protecti  himseM  from  the  warranties  implied  by  the 
Sale  of  Goods  Act  he  must  do  so  in  clear  and  precise  language.  Therefore  if  goods  are 
sold  "with  all  faults"  and  the  seller  says  that  he  gives  no  warranty  and  will  pay  no 
compensation  for  any  error  in  description,  he  will  not  be  hable  for  defects  in  the  goods, 
unless  he  has  been  guilty  of  fraudulent  conduct  that  would  make  him  hable  in  an  action 
of  tort^).  But  where  goods  of  a  different  kind  from  those  bargained  for  are  deUvered 
the  seller  is  not  protected  by  a  term  in  the  contract  that  "he  gives  no  warranty  express 
or  impUed"''). 

Goods  bearing  a  trade  mark  or  trade  description.  There  is  one  more  case  in  which 
a  warranty  is  imphed  in  law  on  a  sale  of  goods,  and  that  is  where  the  goods  sold  are 
goods  to  which  a  trade  mark  or  trade  description  has  been  appUed.  d  such  a  case 
2  it  is  a  trade  mark  that  has  been  appUed  there  is  an  imphed  warranty  by  the  seller 
that  the  trade  mark  is  a  genuine  trade  mark  and  not  forged  or  falsely  appUed; 
and  if  it  is  a  trade  description  that  has  been  appUed,  then,  if  it  has  been  appUed  in 
writing^),  there  is  an  imphed  warranty  that  it  is  not  a  false  trade  description.  But 
the  implied  warranty  may  be  negatived  by  a  writing  signed  by  or  on  behalf  of  the 
seUer  and  deUvered  to  the  buyer  and  accepted  by  him  at  the  time  when  the  contract 
of  sale  is  made*). 

V.  Transfer  of  Property. 

We  now  pass  to  the  consideration  of  the  rules  with  regard  to  the  transfer  of  the 
property  in  goods  the  subject  of  a  contract  of  sale.  The  ordinary  rule  in  Roman  law 
was  that  the  property  did  not  pass  tiU  deUvery,  but  in  EngUsh  law  this  rule  does  not 
hold  unless  it  be  the  intention  of  the  parties  that  the  property  shaU  not  pass  at  an 
earUer  time.  In  discussing  this  topic  a  clear  distinction  must  be  drawn  between 
"unascertained  goods"  and  "specific  goods".  Unascertained  or  generic  goods  are 
goods  defined  by  description  only.  "Specific  goods"  means  goods  identified  and 
agreed  upon  at  the  time  when  the  contract  is  made.  By  "the  property"  in  goods  is 
meant  the  general  property  giving  absolute  ownership,  and  not  merely  "a  property", 
e.g.  the  "special  property"  acquired  by  carriers  and  some  other  kinds  of  bailees. 

Property  in  unascertained  goods.  "Where  there  is  a  contract  for  the  sale  of 
unascertained  goods  no  property  in  the  goods  is  transferred  to  the  buyer  unless 

1)  Bristol  Tramways  v.  Fiat  Motors  Ltd.  [1910]  2  K.  B.  831. 

2)  Preist  V.  Last  [1903]  1  K.  B.  148. 

8)  Randall  v.  Newson  (1877)  2  Q.  B.  D.  102. 

*)  Frost  V.  Aylesbury  Dairy  Co  [1905]  1  K.  B.  608. 

6)  Bristol  Tramways  Go.  v.  Fiat  Motors  Ltd.  [1910]  2  K.  B.  at, p.  836. 

8)  Ward  V.  Hohhs  (1878)  4  App.  Cass.   13. 

')  WalUs  V.  Pratt  [1910]  2  K.  B.  1003;  [1911]  A.  C.  394;  Clarke  v.  Army  <b  Navy  Stores 
[1903]  1.  K.  B.   1551. 

8)  Coppen  V.  Moore  (No.  1)  [1898]  2  Q.  B.  300.  As  to  the  meaning  if  trade  description, 
see  title  "Trade  Marks  and  Trade  Names",  post. 

»)  Merchandise  Marks  Act,  1887,  s.   17. 
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and  imtil  the  goods  are  ascertained  i)".  Thus  if  A  sells  to  B.  "50  tons  of  kidney- 
potatoes"  no  property  passes  until  A  has  appropriated  sufficient  potatoes  of  this 
kind  to  the  contract,  e.g.  looked  out  50  tons  of  potatoes  of  this  kind  and  set  them 
apart  for  delivery,  or  done  some  other  act  showing  an  unequivocal  intention  to 
appropriate  them  to  the  contract.  But  if  A  agrees  to  sell  to  B  "the  50  bags  of  kidney 
potatoes  now  on  my  farm",  that  is  a  sale  of  specific  goods,  namely,  the  50  bags  of 
potatoes  identified  as  being  on  the  farm  and  of  the  kind  called  "kidney",  and  in 
the  absence  of  any  stipulation  or  expression  of  intention  to  the  contrary  the  property 
passes  at  once. 

Property  in  specific  goods.  1.  "When  there  is  a  contract  for  the  sale  of  specific 
or  ascertained  goods  the  property  in  them  is  transferred  to  the  buyer  at  such 
time  as  the  parties  to  the  contract  intend  it  to  be  transferred. 

2.  For  the  purpose  of  ascertaining  the  intention  of  the  parties  regard  shall  be 
had  to  the  terms  of  the  contract,  the  conduct  of  the  parties,  and  the  circum- 
stances of  the  case  2)". 

Therefore,  if  it  be  the  intention  of  the  parties,  the  property  in  the  goods  will 
pass  when  the  contract  is  made.  Thus  a  contract  of  sale  may  be  also  a  conveyance. 
"Where  by  the  contract  itself  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chattel  and  to  pay 
the  stipulated  price,  the  parties  are  then  in  the  same  situation  as  they  would  be 
after  a  delivery  of  goods  in  pursuance  of  a  general  contract.  The  very  appropriation 
of  the  chattel  is  equivalent  to  dehvery  by  the  vendor,  and  the  assent  of  the  vendee 
to  take  the  specific  chattel  and  to  pay  the  price  is  equivalent  to  his  accepting 
possession.  The  effect  of  this  contract,  therefore,  is  to  vest  the  property  in  the 
bargainee  3)". 

Rules  to  ascertain  the  intention  of  the  parties.  As  stated  above  the  passing  of 
the  property  depends  on  the  intention  of  the  parties  as  to  when  it  should  pass.  IE 
this  intention  is  clearly  expressed  no  difficulty  arises,  but  if  it  is  not  so  expressed,  it 
has  to  be  determined  from  all  the  circumstances  of  the  case,  including  the  conduct 
of  the  parties.  But  s.  18  of  the  Sale  of  Goods  Act  itself  lays  down  rules  with  regard 
to  this  aspect  of  the  contract,  with  which  we  now  proceed  to  deal.  The  Courts  have 
taken  the  view  that  these  rules  are  expKcit  in  their  language  and  require  no  illustra- 
tion from  the  cases  decided  before  tke  passing  of  the  Act*). 

"Unless  a  different  intention  appears,  the  following  are  rules  for  ascertaining 
the  intention  of  the  parties  as  to  the  time  at  which  the  property  in  the  goods  is  to 
pass  to  the  buyer: 

Rule  1.  "Where  there  is  an  unconditional  contract  for  the  sale  of  specific  goods, 
in  a  deliverable  state,  the  property  in  the  goods  passes  to  the  buyer  when  the  contract 
is  made,  and  it  is  immaterial  whether  the  time  of  payment  or  the  time  of  dehvery,  or 
both,  be  postponed." 

Goods  are  said  to  be  in  a  "dehverable  state"  within  the  meaning  of  the  Act 
when  they  are  in  such  a  state  that  the  buyer  would  under  the  contract  be  bound 
to  take  dehvery  of  them 5). 

Rule  2.  "Where  there  is  a  contract  for  the  sale  of  specific  goods  and  the  seller 
is  bound  to  do  something  to  the  goods,  for  the  purpose  of  putting  them  into  a  deliv- 
erable state,  the  property  does  not  pass  until  such  thing  be  done,  and  the 
buyer  has  notice  thereof". 

Where  a  contract  for  the  building  and  sale  of  steamships  contained  a  stipulation 
that  when  completed  there  were  to  be  certain  steam  trials  at  the  builders'  expense 
and  that  the  ships  would  not  be  considered  as  dehvered  to  and  finally  accepted  by 
the  purchaser  until  they  had  passed  the  official  trip  to  Genoa,  it  was  held  that  they 
were  not  ia  a  dehverable  state  prior  to  the  steam  trials  and  official  trip^). 

Rule  3.  "Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a  deliverable 
state,  but  the  seller  is  bound  to  weigh,  measure,  test,  or  do  some  other  act  or  thing 
with  reference  to  the  goods  for  the  purpose  of  ascertaining  the  price,  the  property 
does  not  pass  until  such  act  or  thing  be  done,  and  the  buyer  has  notice  thereof". 

1)  Sale  of  Goods  Act,  s.  16. 

2)  Sale  of  Goods  Act,  s.   17. 

5)  Per  Parke,  B.,  in  Dixon  v.  Yates  (1833)  5  B.  &  Aid.  at  p.  340. 
*)  See  Laing  v.  Barclay  Curie  di  Oo.  Ltd.  [1908]  A.  C.  at  p.  45. 

6)  S.  62,  sub-s.  4. 

«)  Laing  v.   Barclay  Curie  &  Co.  Ltd,.  [1908]  A.  C.   35. 
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Rule  4.  When  goods  are  delivered  to  the  buyer  "on  sale  or  return"  or  other  similar 
terms  the  property  therein  passes  to  the  buyer: 

a)  When  he  signifies  his  approval  or  acceptance  to  the  seller,  or  does  any  act 
adopting  the  transaction; 

b)  If  he  does  not  signify  his  approval  or  acceptance  to  the  seller  but  retains 
the  goods  without  giving  notice  of  rejection,  then,  if  a  time  has  been  fixed 
for  the  return  of  the  goods,  on  the  expiration  of  such  time,  and,  if  no  time 
has  been  fixed,  on  the  expiration  of  a  reasonable  time.  What  is  a  reasonable 
time  is  a  question  of  fact." 

Under  this  section  it  has  been  decided,  where  W.  deHvered  goods  to  H.  on 
the  terms  of  a  memorandum  headed  "On  approbation.  On  sale  for  cash  only  or 
return.  Goods  had  on  approbation  or  on  sale  or  return  remain  the  property  of  W., 
until  such  goods  are  settled  for  or  charged",  that  the  goods  were  not  dehvered  "on 
sale  or  return"  or  other  similar  terms  within  the  meaning  of  the  section,  and  that  the 
memorandum  showed  that  the  intention  was  that  the  property  should  not  pass  to  H. 
until  he  had  paid  for  them  or  was  debited  by  W.  with  the  priced).  But  if  A. 
delivers  goods  to  B.  "on  sale  or  return",  and  B.  delivers  the  goods  to  C.  "on 
sale  or  return",  -then  B.  has  done  an  act  adopting  the  sale  by  A.,  and  is  bound 
to  pay  for  the  goods 2). 

Rule  5.  1.  "Where  there  is  a  contract  for  the  sale  of  unascertained  or  future  goods 

by  description,  and  goods  of  that  description  and  in  a  dehverable  state  are 

unconditionally  appropriated  to  the  contract,  either  by  the  seller  with  the 

assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  seller,  the  property  in 

the  goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  express  or  impUed, 

and  may  be  given  either  before  or  after  the  appropriation  is  made. 

2.  Where  in  pursuance  of  the  contract,  the  seller  dehvers  the  goods  to  the  buyer, 

or  to  a  carrier  or  other  bailee  (whether  named  by  the  buyer  or  not)  for  the 

purpose  of  transmission  to  the  buyer,  and  does  not  reserve  the  right  of  disposal, 

he  is  deemed  to  have  unconditionally  appropriated  the  goods  to  the  contract". 

These  rules  have  been  laid  down  to  determine  the  point  at  which  the  property 

passes  in  cases  where  the  parties  have  not  formed  any  intention  or  have  failed  to 

express  their  intention  on  the  point.    Formerly  there  was  a  tendency  to  regard 

shipbuilding   contracts   in  a   different   hght   from   other  contracts  3),    but  it  has 

now  been  clearly  estabhshed  that  no  such  distinction  obtains  and  that  shipbuilding 

contracts  will  be  construed  by  the  rules  laid  down  in  the  Sale  of  Goods  Act*). 

Reservation  of  the  right  of  disposal^  .  Where  there  is  a  contract  for  the  sale  of 
specific  goods  or  where  goods  are  subsequently  appropriated  to  the  contract,  the 
seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve  the  right  of  disposal 
of  the  goods  until  certain  conditions  are  fulfilled.  In  such  case,  notwithstanding 
the  deUvery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  for  the  purpose 
of  transmission  to  the  buyer,  the  property  in  the  goods  does  not  pass  to  the  buyer 
until  the  conditions  imposed  by  the  seller  are  fuliilled^). 

Goods  shipped  under  a  bill  of  lading.  The  most  common  instance  of  a  seller 
reserving  the  right  of  disposal  of  the  goods  is  where  they  are  shipped  on  board  a 
vessel  to  be  dehvered  to  a  buyer  at  another  port  and  the  seller  instructs  his  agent  not 
to  indorse  the  bUl  of  lading  to  the  buyer  unless  the  buyer  also  accepts  a  bill  of  ex- 
change for  the  price.  In  such  a  case  the  property  does  not  pass  to  the  buyer  until  he 
has  accepted  the  bill  of  exchange.  The  law  relating  to  goods  shipped  is  the  subject 
of  special  provisions  laid  down  in  subsections  2  and  3  of  s.  20  as  follows : 

"Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are  deliverable 
to  the  order  of  the  seUer  or  his  agent,  the  seller  is  prima  facie  deemed  to  reserve  the 
right  of  disposal." 

"Where  the  seller  of  goods  draws  on  the  buyer  for  the  price,  and  transmits 
the  bill  of  exchange  and  bill  of  lading  to  the  buyer  together,  to  secure  acceptance 
or  payment  of  the  biU  of  exchange,  the  buyer  is  bound  to  return  the  bUl  of  lading 
if  he  does  not  honour  the  bill  of  exchange,  and  if  he  wrongfully  retains  the  biU  of 
lading  the  property  in  the  goods  does  not  pass  to  him". 

1)  Weiner  v.  GUI  [1906]  2  K.  B.  574. 

2)  Oenn  v.   Winkel  (1912)  17  Com.  Gas.  103. 

3)  Woods  V.  Russell  (1822)  5.  B.  &  Aid  942;  Exp.  Lamhton  (1875)  L.  R.  10  Ch.  at  p.  414. 

*)  Laing  v.  Barclay  Curie  <fc  Co.  [1908]  A.  C.  35;  Seath  v.  Moore  (1886)  11  App.  Gas.  370. 
S)  Sale  of  Goods  Act,  s.  20,  sub-s.   1. 
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These  two  sub-sections  summarise  the  law  existing  when  the  Sale  of  Goods  Act 
was  passed,  which  is  somewhat  more  fuUy  stated  in  the  following  passage  from  a 
judgment  of  Bowen,  L.J.  "A  cargo  at  sea  while  in  the  hands  of  the  carrier,  is  neces- 
sarily incapable  of  physical  deUvery.  During  this  period  of  transit  and  voyage, 
the  bill  of  lading  by  the  law  merchant  is  universally  recognized  as  its  symbol,  and 
the  indorsement  and  dehvery  operates  as  a  symbohcal  dehvery  of  the  cargo.  Pro- 
perty in  the  goods  passes  by  such  indorsement  and  dehvery  whenever  it  is  the  in- 
tention of  the  parties  that  the  property  should  pass,  just  as  under  similar  circum- 
stances the  property  would  pass  by  an  actual  deUvery  of  the  goods  i)". 

With  this  passage  should  be  read  the  judgment  of  Cotton  L.J.  in  Mirahita  v. 
Imperial  Ottoman  Bank  (1878)  3  Ex.  D.  at  p.  172,  where  he  says :  "Under  a  contract 
for  sale  of  chattels  not  specific  the  property  does  not  pass  to  the  purchaser  unless 
there  is  afterwards  an  appropriation  of  the  specific  chattels  to  pass  under  the  con- 
tract, that  is,  unless  both  parties  agree  as  to  the  specific  chattels  in  which  the  pro- 
perty is  to  pass,  and  notlung  remains  to  be  done  in  order  to  pass  it.  In  the  case  of 
such  a  contract  the  dehvery  by  the  vendor  to  a  common  carrier,  or  (unless  the  effect 
of  the  shipment  is  restricted  by  the  terms  of  the  biU  of  lading)  shipment  on  board  a 
ship  of,  or  chartered  for,  the  purchaser  is  an  appropriation  sufficient  to  pass  the 
property.  If,  however,  the  vendor,  when  shipping  the  articles  which  he  intends  to 
dehver  under  the  contract,  takes  the  bill  of  la^ng  to  his  own  order,  and  does  so  not 
as  agent,  or  on  behaK  of  the  purchaser,  but  on  his  own  behalf,  it  is  held  that  he  thereby 
reserves  to  himself  a  power  of  disposing  of  the  property,  and  that  consequently  there 
is  no  final  appropriation,  and  the  property  does  not  on  shipment  pass  to  the  purchaser". 
Where  the  vendor  on  shipment  takes  the  bill  of  lading  to  his  own  order, 
he  has  the  power  of  absolutely  disposing  of  the  cargo,  and  may  prevent  the  purchaser 
from  even  asserting  any  right  of  property  therein.  If  the  vendor  deals  with,  or  claims 
to  retain  the  biU  of  lading,  in  order  to  secure  the  contract  price,  as  when  he  sends 
forward  the  biU  of  lading  with  a  bill  of  exchange  attached,  with  directions  that  the 
biU  of  lading  is  not  to  be  dehvered  to  the  purchaser  till  acceptance  or  payment  of 
the  biU  of  exchange,  the  appropriation  is  not  absolute,  but  until  acceptance  of  the 
draft,  or  payment  or  tender  of  the  price,  is  conditional  only,  and  imtil  such  acceptance 
or  payment  or  tender,  the  property  in  the  goods  does  not  pass  to  the  purchaser. 
From  this  we  see  that  the  expression  "appropriation  to  the  contract",  as  pointed 
out  by  Parke,  B.,  in  Waitv.  Baker  (1848)  2  Ex.  at  p.  8,  is  used  in  two  senses  in  Enghsh 
law: 

i)  As  a  "conditional  appropriation",  i.e.  with  the  meaning  that  the  goods  are  so 

far  appropriated  that  the  goods,  although  the  property  in  them  remains 

jyro  tem.  in  the  seller,  must  be  dehvered  on  fulfilment  of  the  condition  subject 

to  which  the  appropriation  has  been  made;  and 
ii)  That  the  goods  have  been  finally  appropriated  to  the  contract  so  as  to  pass 

the  property  in  them  to  the  buyer. 

The  latter  is  the  usual  meaning  in  Enghsh  law. 
Risk.  It  is  important  to  know  at  whose  risk  the  goods  are,  i.e.  on  whom  the  loss 
is  to  fall  if  they  are  destroyed  after  the  contract  has  been  made  but  before  perform- 
ance has  been  completed.  It  may  happen  that  although  the  goods  have  been  dehvered 
to  the  buyer  the  risk  is  still  with  the  seller,  or  that  although  the  goods  have  not  been 
dehvered  the  risk  is  with  the  buyer.  The  ordinary  rule  of  law  is  that,  in  the  absence 
of  special  agreement,  the  risk  passes  with  the  property.  "Unless  otherwise  agreed, 
the  goods  remain  at  the  seller's  risk  until  the  property  therein  is  transferred  to  the 
buyer,  but  when  the  property  therein  is  transferred  to  the  buyer,  the  goods  are  at  the 
buyer's  risk,  whether  deUvery  has  been  made  or  not.  Provided  that  where  dehvery 
has  been  delayed  through  the  fault  of  either  buyer  or  seller  the  goods  are  at  the  risk 
of  the  party  in  fault  as  regards  any  loss  which  might  not  have  occurred  but  for  such 
fault^)".  Nothing,  however,  contained  in  this  section  is  to  affect  the  duties  or  liabil- 
ities of  the  seller  or  buyer  as  a  bailee  of  the  goods  of  the  other  party*).  That  is  to 
say  that  if  one  party  has  the  possession  of  the  goods,  under  such  circumstances  that 
he  is  the  bailee  of  the  other,  he  will  be  hable  for  any  loss  or  damage  to  them  which  is 
caused  by  a  breach  of  his  duty  as  such  bailee,  notwithstanding  that  the  property 

1)  Sanders  v.  Maclean  (1883)  11  Q.  B.  D.  at  p.  341. 

2)  Sale  of  Goods  Act,  a.  20. 
sj  lb. 
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in  the  goods  is  in  the  other  party.  And  if  the  loss  or  damage  is  caused  by  wrongful 
conduct  amounting  to  a  tort,  the  person  guilty  of  such  conduct  is  Uable  in  damages 
for  such  tort  whether  or  not  a  cause  of  action  for  breach  of  the  contract  of  bailment 
can  be  framed  against  him. 

Whoever  has  the  risk  has  also  the  benefit  of  any  increase  due  to  accretion  to 
the  goods.  "Where  a  bargain  and  sale  is  completed  with  respect  to  goods,  and  every- 
thing to  be  done  on  the  part  of  the  vendor  before  the  property  should  pass  has  been 
performed,  then  the  property  vests  in  the  purchaser,  although  the  vendor  stiQ  retains 
hisUeni),  the  price  of  the  goods  not  having  been  paid;  and  any  accident  happening 
to  the  goods  subsequently,  unless  it  is  caused  by  default  of  the  vendor  —  any 
calamity  befaUing  them  after  sale  is  completed  —  must  be  borne  by  the  purchaser, 
and,  by  parity  of  reasoning,  any  benefit  to  them  is  his  benefit,  and  not  that  of  the 
vendor^)". 

VI.  Transfer  of  Title. 

Sale  by  a  person  other  than  the  real  owner.  Where  the  sale  is  made  by  the  owner 
himself,  the  buyer  acquires  a  good  title  when  the  property  passes.  The  law  govern- 
ing transfer  of  property  has  already  been  explained.  But  when  some  person  who  is 
not  the  owner  selb,  difficulties  as  to  the  title  acquired  by  the  purchaser  begin  to 
arise.  The  most  frequent  cases  are  sales  of  goods  that  have  been  stolen  and  sales  of 
goods  by  agents  in  breach  of  their  actual  authority  or  in  fraud  of  the  real  owner. 

Sale  by  an  agent.  The  general  nile  of  law  is  that  if  the  sale  is  by  an  agent  who 
has  authority  to  make  such  a  sale,  the  purchaser  acquires  as  good  a  title  as  though  the 
owner  himself  had  sold ;  but  if  the  goods  are  sold  by  a  person  who  is  not  the  owner  and 
who  does  not  sell  them  under  the  authority  or  with  the  consent  of  the  owner,  the 
buyer  acquires  no  better  title  than  the  seller  himself  has^).  For  the  protection, 
however,  of  umocent  persons  who  have  bona  fide  given  value  for  goods,  which  the 
seller  had  no  title  to  sell  or  dispose  of,  there  are  certain  exceptions  to  this  rule. 
Where,  for  example,  a  purchaser  buys  goods  from  a  mercantile  agent,  who  with  the 
consent  of  the  owner  is  in  possession  of  the  goods,  or  the  documents  of  title  to  the 
goods,  but  deals  with  them  adversely  to  the  real  interest  of  the  owner  and  in  breach 
of  the  authority  given  to  him  in  respect  of  the  goods  by  the  owner,  the  case  comes 
within  the  provisions  of  the  Factors  Act,  1889,  which  lays  down  that  in  certain  cases 
such  a  purchaser  shall  acquire  a  good  title.  For  further  information  as  to  those 
cases  the  reader  is  referred  to  the  title  "Agency".  The  Factors  Act,  it  should  be  remem- 
bered, only  deals  with  sales  or  dispositions  made  by  a  "mercantile  agent"  against 
the  will  of  the  owner,  and  that  a  "mercantile  agent"  is  an  agent  who  by  the  customary 
course  of  business  has  authority  to  sell  or  dispose  of  or  buy  goods,  or  raise  money 
on  the  security  of  goods*).  Sales  by  any  other  kind  of  agent  are  governed  by  the 
provisions  of  the  Sale  of  Goods  Act. 

Purchaser  obtaining  better  title  than  the  seller.  In  the  following  cases  a  pur- 
chaser of  goods  obtains  a  good  title,  and  therefore  a  better  title  than  the  seller  himself 
has  if  the  seller's  title  be  defective  or  bad. 

1.  Owner  estopped  from  denying  seller's  authority.  Where  the  owner  of  the  goods 
is  by  his  conduct  precluded  from  denying  the  seller's  authority  to  sell,  the  buyer  is 
said  to  obtain  a  good  title  by  estoppel^). 

For  example,  M.  mortgaged  machinery  to  P.,  who  bona  fide  made  an  advance  on 
the  secxuity  thereof.  Some  months  afterwards  the  machinery,  which  had  been  left 
in  possession  of  M.,  was  taken  in  execution  under  a  judgment  against  M.  at  the  suit 
of  N.  Evidence  was  given  that  after  the  seiziu'e  P.  frequently  conversed  with  H.'s 
attorney,  sometimes  in  M.'s  presence,  referring  to  the  seizure,  and  consulted  with 
him  as  to  the  best  way  of  disposing  of  the  property,  never  making  any  claim  to  the 
machinery.  With  P.'s  knowledge  the  defendants  purchased  from  the  sheriff.  Held 
that  the  defendants  had  acquired  a  good  title^). 


1)  See  post  p.  362. 

2)  Per  Blackburn  J.  in  Sweeting  v.  Turner  (1872)  L.  B.  7  Q.  B.  at  p.  313. 

3)  Sale  of  Goods  Act,  s.  21.  1. 

*)  See  Factors  Act  1889,  s.  1;  Oppenheimer  v.  Attenboroitgh  [1908]  1  K.  B.  221;  Weiner  v. 
Harris  [1910]  1  K.  B.  at  p.  29. 

s)  Sale  of  Goods  Act,  a.  21,  (1). 

«)  Pickard  v.  Sears  (1837)  6.  A,  &  E.  469. 
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2.  Sale  by  a  mercantile  agent.  Where  the  sale  is  made  by  a  mercantUe  agent  imdef 
such  circumstances  that  the  buyer  acquires  a  good  title  ia  virtue  of  the  provisions  of 
the  Factors  Act,  1889,  such  title  is  indefeasible i). 

3.  Where  seller  has  a  power  of  sale.  Where  the  sale  is  made  in  the  exercise  of  a 
special  common  law  or  statutory  power  of  sale  or  under  the  order  of  a  court  of  com- 
petent jurisdiction. 

Such  a  sale  ia  order  to  be  good  must  be  made  strictly  in  accordance  with  the 
terms  of  the  power.  Instances  of  a  power  of  sale  within  the  meaning  of  this  section 
are  the  common  law  power  of  a  sheriff  to  sell  good  seized  under  a  writ  of  fi.  fa. ; 
his  statutory  power  conferred  by  2  Wm.  &  Mary,  sess.  1,  c.  5,  s.  3,  to  sell  goods 
taken  under  a  distress;  the  statutory  power  of  the  bailiff  of  a  Coimty  Court  under  s. 
156  of  the  County  Courts  Act,  1888,  to  sell  goods  taken  in  execution^);  and  that  of 
the  High  Court  to  order  a  sale  under  Order  L,  rule  2  of  the  Rules  of  the  Supreme 
Court,  which  provides :  "It  shall  be  lawful  for  the  Court  or  a  Judge,  on  the  application 
of  any  party,  to  make  any  order  for  the  sale,  by  any  person  or  persons  named  in 
such  order,  and  in  such  manner,  and  on  such  terms  as  the  Court  or  Judge  may  think 
desirable,  of  any  goods,  wares,  or  merchandise  which  may  be  of  a  perishable  nature 
or  likely  to  injure  from  keeping,  or  which  for  any  other  just  and  sufficient  reason  it 
may  be  desirable  to  have  sold  at  once." 

Where  goods  are  taken  in  execution  they  are  bound  in  the  hands  of  the  judg- 
ment debtor  as  from  the  time  when  the  writ  is  dehvered  to  the  sheriff  to  be  executed. 
If  the  execution  be  levied  under  a  judgment  of  a  County  Court  and  the  registrar  is 
also  the  high  baiUff ,  goods  on  which  execution  is  levied  are  bound  ia  the  hands  of 
the  judgment  debtor  as  from  the  time  when  the  apphcation  for  the  writ  of  execution 
is  made  to  the  registrar 3).  When  goods  are  once  bound  by  a  writ  of  fieri  facias  a 
person  who  buys  them,  otherwise  than  on  a  sale  by  the  officer  of  the  Court,  acquires 
no  title  unless  he  acquires  them  in  good  faith  and  for  valuable  consideration  and  with- 
out notice  that  any  writ  for  the  seizure  or  attachment  of  the  goods  had  been  dehvered 
to  and  remained  unexecuted  in  the  hands  of  the  sheriff  or  high  baihff*). 

4.  Goods  sold  in  market  overt.  Where  goods  are  sold  in  market  overt  according 
to  the  usage  of  the  market,  the  buyer  acquires  a  good  title  to  the  goods,  provided 
he  buys  them  in  good  faith  and  without  notice  of  any  defect  or  want  of  title  on  the 
part  of  the  seller,  subject  to  the  exceptions  as  regards  sales  of  horses  mentioned 
below^).  The  sale  to  be  a  sale  in  market  overt  must  be  ia  a  pubUc  and  legally  con- 
stituted market^).  AH  open  shops  in  the  City  of  London  which  are  usual  places  for 
the  sale  of  goods  of  the  same  kind  as  those  as  to  which  the  dispute  has  arisen,  are 
market  overt'),  but  a  wharf  is  not^),  neither  is  a  show-room 9),  nor  an  auctioneer's 
sale-room !••).  Outside  the  City  of  London  a  market  with  the  custom  of  market  overt 
may  exist  either  by  grant  or  by  prescription,  but  not  otherwise,  and  so  the  custom 
does  not  obtaia  where  the  market  has  been  estabhshed  by  a  local  Act  of  Parha- 
ment^i).  A  purchaser  does  not  acquire  a  good  title  in  virtue  of  sale  in  market 
overt  vmless  the  whole  transaction,  and  not  merely  the  formation  of  the  contract, 
takes  place  in  market  overt.    Therefore  a  sale  by  sample  is  not  protected^^). 

Where  goods  have  been  stolen  and  are  subsequently  sold  in  market  overt  so 
that  the  property  passes  to  the  buyer,  he  can  give  a  good  title  to  any  purchaser  who 
buys  from  him.  But  if  the  thief  is  prosecuted  to  conviction,  the  property  in  the 
stolen  goods  revests  in  the  original  owner  from  whom  they  were  stolen,  or  his  personal 
representative,  notwithstanding  any  intermediate  dealing  with  them,  whether  by 
sale  in  market  overt  or  otherwise  i^).    Intermediate  purchasers  incur  no  habihty. 

1)  The  provisions  of  the  Factors  Act  which  relate  to  this  part  of  the  law  of  sale  of  goods  are 
discussed  at  pp.  356,  367  {post). 

8)  As  to  which  see  Ooodlock  v.  Oousina  [1897]  1  Q.  B.  568. 

8)  Murgatroyd  v.   Wright  [1907]  2  K.  B.  333. 

*)  Sale  of  Goods  Act,  s.  26. 

•>)  Sale  of  Goods  Act,  s.  22,  sub-s.  1  and  2. 

8)  Lee  V.  Bayea  (1866)  18  C.  B.  699;  Maimer  v.  Banks  (1867)  17  L.  T.  147. 
»)  The  Case  of  Market  Overt,  5.  Co.  Rep.  836. 

«)  Wilkinson  v.  King  (1809)  2  Camp.  335. 

9)  Hargreave  v.  Spink  [1892]  1  Q.  B.  25. 
10)  Clayton  v.  Le  Roy  [1911]  2  K.  B.  1031. 

")  See  Moyee  v.  Newington  (1878)  4  Q.  B.  D.  at  p.  34. 
12)  Crane  v.  London  Dock  Co.  (1864)  33  L.  J.  Q.  B.  224. 
18)  Sale  of  Goods  Act,  s.  24,  sub-s.  1. 
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The  remedy  of  a  person  who  has  bought  such  goods  is  an  action  against  the  person 
who  sold  to  him  for  damages  for  breach  of  the  implied  warranty  of  the  right  to  sell 
and  for  quiet  enjoyment. 

Sales  of  horses.  A  person  who  buys  a  horse  in  market  overt  without  notice  of 
any  defect  in  the  title  does  not  acquire  a  good  title  as  he  would  were  the  horse  some 
other  chattel,  as  the  above  provision  in  the  Sale  of  Goods  Act  does  not  affect  the  law 
relating  to  the  sale  of  horses  i).  The  sale  of  horses  is  subject  to  special  provisions 
of  law  contained  in  two  Statutes,  2  &  3  Ph.  &  M.  c.  7  and  31  EUz.  c.  12.  The  first 
of  these  statutes  prescribes  that  at  any  horse  fair  or  market  an  officer,  caUed  the  toller, 
shall  be  appointed  to  keep  a  record  of  aU  horses  sold,  who  shall  enter  in  a  book  in 
the  presence  of  the  parties  particulars  of  any  bargain  or  contract  relating  to  a  horse 
in  accordance  with  certain  f  ormaHties  prescribed  by  the  Act,  and  that  if  the  provisions 
of  the  statute  are  not  compHed  with,  the  owner  of  any  horse  "thievishly  stolen  or 
taken  away"  may  by  force  retake  the  horse,  or  have  an  action  for  detinue  or  replevin 
in  respect  of  it.  The  second  of  these  statutes  requires  that  further  particulars  be 
entered  in  the  book  and  a  note  in  writing  given  to  the  buyer,  and  provides  that 
every  sale  of  a  horse  not  in  accordance  with  the  provisions  of  the  Act  shaU  be  void. 
This  second  statute  apphes  to  horses  that  have  not  been  stolen  as  weU  as  to  those 
that  have  2). 

Summary  of  law  when  seller's  title  is  void  or  voidable.  The  law  on  void  or  voidable 
title,  apart  from  the  provisions  of  the  Factors  Act  ^),  may  be  summed  up  as  follows : 
Where  a  seller  has  no  title  to  goods,  as  for  example  where  he  has  found  them  or 
stolen  them,  a  purchaser  gets  no  title  at  aU  as  against  the  real  owner  unless  the  goods 
(not  being  horses)  have  been  sold  in  market  overt  to  a  purchaser  who  has  bought 
them  in  good  faith  and  without  any  notice  of  the  want  of  title  in  the  seller.  But  where 
the  seller  has  a  title  which  is  not  void  but  only  voidable  (for  example  where  he  has 
obtained  them  fraudulently  but  imder  such  circumstances  that  he  has  a  right  to 
retain  them  unless  and  until  the  person  from  whom  he  has  so  obtained  them  avoids 
the  contract  under  which  the  seller  acquired  them),  and  the  title  has  not  been  avoided 
at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods  provided  he  buys 
them  in  good  faith  and  without  notice  of  the  seller's  defect  of  title*).  If  the  contract 
imder  which  the  owner  has  parted  with  the  goods  has  been  induced  by  fraud  amounting 
to  larceny  by  a  trick,  a  person  who  buys  them,  otherwise  than  in  market  overt, 
acquires  no  title^). 

Where  goods  are  claimed  on  the  ground  that  the  person  in  possession  has  bought 
them  from  a  seller  who  had  no  title  or  a  voidable  title,  the  onus  of  showing  this  state 
of  things  and  the  want  of  bona  fides  necessary  to  support  the  claim,  is  on  the  claimant  ^) . 
No  order  of  the  Court  is  necessary,  but  the  property  revests  in  the  original  owner 
by  operation  of  law'').  If,  however,  the  goods  have  been  obtained  by  fraud  not 
amoimting  to  larceny,  and  such  fraud  amounts  to  some  criminal  offence,  e.g.  obtaining 
goods  by  false  pretences,  the  property  in  the  goods  will  not  revest  in  the  original 
owner  of  the  goods,  or  his  personal  representative,  by  reason  only  of  the  conviction 
of  the  offender  8).  Hence  the  original  owner  of  goods  which  have  been  obtained  from 
him  by  false  pretences  and  sold  in  market  overt  can  by  process  of  law  recover  them 
back  only  when  they  are  in  the  possession  of  a  person  who  has  acquired  them  in  bad 
faith  or  with  knowledge  that  his  transferor  had  a  defective  title.  In  all  other  cases, 
apart  from  prosecuting  the  guilty  party,  the  only  remedy  of  the  original  owner 
is  to  claim  damages  against  the  person  guilty  of  the  false  pretences. 

Goods  sold  twice  over.  Where  a  person  who  has  sold  goods  continues  or  is  in 
possession  of  the  goods,  or  of  the  documents  of  title  to  them,  and  he,  or  a  mercantile 
agent  acting  for  him,  delivers  or  transfers  the  goods  or  the  documents  of  title  to  them 
under  any  contract  of  sale,  pledge,  or  other  disposition,  to  any  person  who  receives 
such  goods  or  documents  of  title  in  good  faith  and  without  notice  of  the  previous 


1)  Sale  of  Goods  Adt,  s.  22,  sub-a.  2. 

2)  Moran  v.  Pitt  (1873)  42  L.  J.  Q.  B.  47. 
•)  See  below,  "Good  sold  twice"  etc. 

*)  Sale  of  Goods  Act  s.  23;  Cundy  v.  Lindsay  (1878)  3  App.  Cas.  459. 
«)  Cf.  Oppenheimer  v.  Frazer  dh  Wyatt  [1907]  2  K.  B.  50. 
8)  Whitehom  v.  Davison  [1911]  1  K.  B.  463. 
')  Vilmont  v.  Bentley  (1886)  18  Q.  B.  D.  322. 
*)  Sale  of  Goods  Act,  s.  24,  sub-s.  2. 
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sale,  such  delivery  or  transfer  has  the  same  effect  as  it  would  have  had  if  it  had 
been  made  with  the  express  authority  of  the  owner  of  the  goods i). 

Sale  by  a  buyer  of  goods  for  which  he  has  not  paid.  Where  a  person  having  bought 
or  agreed  to  buy  goods  obtains,  with  the  consent  of  the  seller,  possession  of  the  goods 
or  the  documents  of  title  to  the  goods,  the  dehvery  or  transfer  by  that  person,  or 
by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title  thereto, 
under  any  sale,  pledge,  or  other  disposition  thereof,  to  any  person  who  receives  such 
goods  or  documents  of  title  in  good  faith  and  without  notice  of  the  previous  sale, 
has  the  same  effect  as  if  the  person  making  the  dehvery  or  transfer  were  a  mer- 
cantile agent  in  possession  of  the  goods  or  documents  pf  title  with  the  consent  of  the 
owner  2). 

The  following  case  illustrates  this  rule.  S.  agreed  to  sell  to  P.,  a  merchant  at 
Altona,  ten  tons  of  copper,  to  be  dehvered  at  Rotterdam  and  paid  for  by  a  bill  of 
exchange  at  30  days  from  the  bill  of  lading.  Subsequently  the  plaintiff  purchased  from 
P.  ten  tons  of  copper.  Three  days  later  S.  forwarded  to  P.  a  bill  of  lading  for  10  tons 
of  copper  with  a  bill  of  exchange  for  his  acceptance,  in  accordance  with  the  terms  of 
the  contract  between  S.  and  P.  P.  handed  the  bill  of  lading  to  his  banker,  with  whom 
his  account  was  overdrawn,  and  the  banker  handed  it  to  the  plaintiff,  who  took  the  bill 
of  lading  in  good  faith  and  without  notice  that  P.  had  not  comphed  with  his  contract 
with  S.,  and  paid  the  price  in  cash  to  the  banker.  P.  never  accepted  the  biU  of  ex- 
change. Held  that  the  plaintiff  had  acquired  a  good  title,  and  that  S.  on  the  bankr 
ruptcy  of  P.  could  not  stop  the  copper  in  transit^). 

ia.  this  case  it  was  laid  down  that  however  fraudulent  the  conduct  of  the  mercantile 
agent  in  actual  custody  of  the  goods  may  be  (assuming  him  to  be  such  a  person 
as  comes  within  the  provision  mentioned  above),  and  however  grossly  he  may  abuse 
the  confidence  reposed  in  him  or  violate  the  mandate  under  which  he  has  obtained 
possession  of  the  goods  or  the  documents  of  title,  stiU  he  can,  unless  his  conduct 
amounts  to  larceny  by  a  trick,  by  his  disposition  give  a  good  title  to  a  bona  fide  pur- 
chaser who  takes  without  notice. 

VII.  Performance  of  the  Contract. 

Delivery  and  payment  of  price.  It  is  the  duty  of  the  seller  to  dehver  the  goods 
and  of  the  buyer  to  accept  and  pay  for  them  in  accordance  with  the  terms  of  the 
contract  of  sale.  Unless  otherwise  agreed,  dehvery  of  the  goods  and  payment  of  the 
price  are  concurrent  conditions,  that  is  to  say  the  seller  must  be  ready  and  wiUing 
to  give  possession  of  the  goods  to  the  buyer  in  exchange  for  the  price,  and  the  buyer 
must  be  ready  and  wiUing  to  pay  the  price  in  exchange  for  possession  of  the  goods*). 

The  parties  to  a  contract  of  sale  may  agree  to  any  terms  they  please  as  to  the  time 
or  mode  of  payment,  or  as  to  the  time  or  mode  of  dehvery.  If  goods  are  sold  on  credit 
and  no  stipulation  is  made  as  to  the  time  of  dehvery,  the  property  at  once  vests  in  the 
buyer.  He  is  entitled  to  immediate  possession  and  is  not  Mable  to  pay  the  price  until 
the  period  of  credit  has  expired ;  but  the  right  to  possession  is  not  absolute,  and  if 
he  becomes  insolvent  before  he  has  obtained  possession  the  seller  may  stop  in  transitu. 
Where  the  goods  are  shipped  to  the  customer  under  a  c.i.f-  contract  and  the  only 
stipulation  as  to  payment  is  that  the  terms  are  "net  cash",  dehvery  of  the  biU  of 
lading,  even  when  the  goods  are  still  at  sea,  is  to  be  regarded  as  delivery  of  the  goods 
themselves,  and  the  buyer  must  pay  cash  when  the  bDl  of  lading  is  tendered  to  him 
even  though  he  has  had  no  opportunity  of  inspecting  the  goods.  In  the  absence  of 
any  agreement  as  to  the  time  for  dehvery,  the  seller  must  dehver  or  tender  the  bill 
of  lading  within  a  reasonable  time^).  A  person  who  sells  goods  c.i.f.,  wlich  have 
to  be  carried  from  one  port  to  another,  must  ship  under  a  through  bill  of  lading. 
If  he  ships  to  an  intermediate  port  not  under  a  t  rough  bill  of  lading,  and  then 
re-ships  from  the  intermediate  port  under  a  bill  of  lading  to  the  port  of  destination, 
tender  of  this  last  biU  of  lading  is  not  a  good  tender  under  the  contract^). 
Payment  by  the  buyer  may  be  made  either  to  the  seUer  or  to  any  person  who  is 

1)  Sale  of  Goods  Act,  s.  25,  sub-s.  1;  Factors  Act,  1889,  s.  8. 

2)  Sale  of  Goods  Act,  s.  25,  sub-s.  2;  Factors  Act,  1889,  s.  9. 

3)  Cahn  V.  Pockett'a  Bristol  Channel  Steam  Packet  Company  [1899]  1   Q.  B.  643. 

4)  Sale  of  Goods  Act,   1893,  ss.  27  and  28. 

6)  E.  Clemens  Horst  &  Company  v.  Biddle  Bros.  [1912]  A.  C.   18. 
8)  Landmier  v.  Craven  [1912]  2  K.  B.  95. 
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the  seller's  agent  to  receive  payment,  and  if  the  seller  has  by  his  conduct  led  the 
buyer  to  believe  that  the  agent  has  authority  to  receive  payment  in  more  than 
one  way,  whereas  in  fact  his  actual  authority  is  to  receive  payment  only  in  a  parti- 
cular way,  the  buyer  will  be  discharged  if  he  makes  payment  in  anyway  that  he  has 
been  led  to  believe  is  in  accordance  with  the  agent's  authority i). 

Rules  as  to  delivery.  The  question  often  arises,  after  a  contract  of  sale  has  been 
concluded,  whether  the  seller  has  to  deUver  the  goods  to  the  buyer  or  whether  he 
may  wait  until  the  buyer  comes  and  fetches  them.  In  order  that  a  seller  may  sue 
for  damages  for  non-acceptance,  or  a  buyer  for  non-delivery,  he  has  to  show 
that  he  was  always  ready  and  willing  to  carry  out  his  part  of  the  contract,  and  it 
is  sufficient  evidence  of  such  readiness  if  the  seller  calls  on  the  buyer  to  take  delivery 
or  the  buyer  calls  on  the  seller  to  make  dehvery.  It  is  therefore  important  to  know 
where  and  when  under  the  contract  the  law  will  hold  that  dehvery  should  take  place. 
For  the  solution  of  questions  of  this  kind  the  following  rules  have  been  laid  down  by 
the  Sale  of  Goods  Act,  s.  29. 

Rule  1.  Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for  the 
seller  to  send  them  to  the  buyer  is  a  question  depending  in  each  case  on  the  contract, 
express  or  imphed,  between  the  parties.  Apart  from  any  such  contract,  express  or 
impUed,  the  place  of  dehvery  is  the  seller's  place  of  business,  if  he  have  one,  and  if 
not,  his  residence.  But  if  the  contract  be  for  the  sale  of  specific  goods,  which  to  the 
knowledge  of  the  parties  when  the  contract  is  made  are  in  some  other  place,  then 
that  place  is  the  place  of  dehvery. 

Rule  2.  Where  under  the  contract  of  sale  it  is  agreed  that  the  seller  is  to  send 
the  goods  to  the  buyer,  but  no  time  for  sending  them  is  fixed,  the  seller  is  bound 
to  send  them  within  a  reasonable  time. 

Rule  3.  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of  a  third  person, 
there  is  no  dehvery  by  seller  to  buyer  unless  and  until  suph  third  person  acknowledges 
to  the  buyer  that  he  holds  the  goods  on  his  behalf;  provided  that  nothing  in  this 
rule  shall  affect  the  operation  of  the  issue  or  transfer  of  any  document  of  title  to 
goods. 

Rule  4.  Demand  or  tender  of  dehvery  may  be  treated  as  ineffectual  unless  made 
at  a  reasonable  hour.    What  is  a  reasonable  hour  is  a  question  of  fact. 

Rule  5.  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to  putting  the 
goods  into  a  deUverable  state  must  be  borne  by  the  seller. 

The  seller  must  afford  reasonable  facihties  to  the  buyer  to  take  dehvery  at  the 
place  which,  under  the  above  rules,  is  the  place  of  dehvery.  As  regards  the  time  for 
dehvery,  where  dehvery  has  to  be  made  within  a  reasonable  time,  a  buyer  to  whom 
or  a  seller  by  whom  dehvery  has  not  been  made,  cannot  be  treated  as  having  repu- 
diated the  contract  simply  because  a  reasonable  time  has  expired.  The  other  party 
must  call  on  him  to  fulfil  his  obhgations,  and  if  he  then  either  expressly  or  by  his 
conduct  refuses  to  do  so,  the  contract  may  be  treated  as  repudiated  and  the  other 
party  is  thereby  discharged.  Similarly  where  "dehvery  is  to  be  as  required",  there  is 
no  repudiation  until  a  demand  for  performance  has  been  made.  "No  doubt,  where  a 
contract  is  silent  as  to  time,  the  law  imphes  that  it  is  to  be  performed  within  a  reason- 
able time;  but  there  is  another  maxim  of  law,  viz.,  that  every  reasonable  condition 
is  also  impUed,  and  it  seems  reasonable  that  the  party  who  seeks  to  put  an  end  to 
a  contract,  because  the  other  party  has  not,  within  a  reasonable  time,  required  him  to 
dehver  the  goods,  should  in  the  first  instance  inquire  of  the  latter  whether  he  means 
to  have  them 2)." 

As  regards  goods  at  sea  transfer  of  the  bill  of  lading  was  and  is  regarded  as  a 
dehvery  of  the  goods,  because  they  could  not  otherwise  be  dealt  with'). 

Delivery  to  a  carrier.  When  the  buyer  requires  the  goods  at  a  different  place 
from  that  in  which  they  are  at  the  time  when  the  contract  of  sale  is  concluded,  the 
carriage  of  the  goods  may  enter  into  the  question  of  dehvery.  Where  in  such  case 
some  person  other  than  the  seller  or  buyer  undertakes  to  carry  the  goods,  the  time 
when  dehvery  to  the  buyer  of  the  goods  bought  takes  place  varies  according  to  the 
circumstances  of  the  case.  The  governing  consideration  is,  whose  agent  is  the  carrier? 

1)  International  Sponge  ImporterB  Limited  v.  Andrew  Watt  and  Sana  [1911]  A.  C.  279. 
8)  Per  Pollock  C.  B.  in  Jones  v.  Cfibbona  (1853)  8  Ex.  at  p.  922. 

')  For  this  branch  of  law  see  notes  to  Lickbarrow  v.  Mason,  Smith's  Leading  Cases,  and 
Biddle  v.  Clemens  Horet  [1911]  1.  K.  B.  at  p.  956;  [1912]  A.  C.  18,  and  title  "Maritime  Law",  mfra. 
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If  the  carrier  is  the  agent  of  the  seller,  dehvery  does  not  take  place  until  the  goods 
are  handed  over  by  the  carrier  to  the  buyer;  but  if  the  carrier  is  the  agent  of  the  buyer 
there  is  dehvery  to  the  buyer  as  soon  as  the  goods  are  handed  to  the  carrier.  Where 
the  carrier  is  the  agent  of  the  buyer  to  receive  the  goods,  it  does  not  foUow  that  he  is 
therefore  the  agent  of  the  buyer  to  accept  them,  and  the  buyer  does  not  lose  his  right 
to  reject  them  if  on  examination,  after  the  carrier  has  handed  them  to  him,  they  turn 
out  to  be  defective.  Where  goods  are  consigned  by  the  seller  to  a  carrier  on  the  terms 
"carriage  forward"  that  is  strong  evidence  that  the  carrier  is  the  agent  of  the  buyer, 
as  he  has  to  look  to  the  buyer  for  his  remuneration i).  The  law  on  the  position  of 
carriers  in  connection  with  the  deUvery  of  goods  under  a  contract  of  sale  is  thus  laid 
down  in  the  Sale  of  Goods  Act,  s.  32: 

Where,  in  pmsuance  of  a  contract  of  sale,  the  seller  is  authorised  or  required 
to  send  the  goods  to  the  buyer,  dehvery  of  the  goods  to  a  carrier,  whether  named  by 
the  buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer,  is  prima  facie  deemed 
to  be  deUvery  of  goods  to  the  buyer  2).  Thus,  where  goods  are  bought  on  c.i.f. 
terms,  i.e.  at  a  price  to  cover  cost  of  insurance  and  carriage,  deUvery  to  the  carrier 
and  transfer  of  the  documents  is  a  fuKilment  of  the  contract^). 

Unless  otherwise  authorised  by  the  buyer,  the  seller  must  make  such  contract 
with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable,  having  regard  to  the 
nature  of  the  goods  and  the  other  circumstances  of  the  case.  If  the  seUer  omits  to  do  so, 
and  the  goods  are  damaged  or  lost  in  course  of  transit,  the  buyer  may  dechne  to 
treat  the  dehvery  to  the  carrier  as  a  deUvery  to  himself,  or  may  hold  the  seller  res- 
ponsible in  damages*). 

Insurance  of  goods  carried  by  sea.  Unless  otherwise  agreed,  where  goods  are 
sent  by  the  seller  to  buyer  by  a  route  involving  sea  transit,  under  circumstances  in 
which  it  is  usual  to  insiure,  the  seller  must  give  such  notice  to  the  buyer  as  may 
enable  him  to  insure  them  during  their  sea  transit,  and,  if  the  seller  fails  to  do  so, 
the  goods  will  be  deemed  to  be  at  his  risk  during  such  sea  transit S).  Frequently 
the  parties  make  special  stipulations  as  to  goods  to  be  carried  by  sea,  in  which  case 
such  stipulations  will  be  strictly  enforced.  For  example,  cattle  were  bought  at 
Buenos  Ayres  c.i.f-  (that  is  to  say  at  a  price  to  cover  cost  of  insurance  and  carriage), 
and  by  the  contract  of  sale  the  seller  was  to  insure  against  aU  risks.  The  seller  took 
out  an  "all  risks"  poUcy  at  Lloyd's,  which  in  accordance  with  the  usual  practice 
among  underwriters  and  brokers  contained  a  warranty  against  "capture,  seizure 
and  detention  and  the  consequences  thereof".  Disease  broke  out  among  the  cattle, 
which  were  therefore  prohibited  from  being  landed  at  the  port  of  destination  and  had 
to  be  slaughtered.  The  imderwriters  refused  to  pay  on  the  ground  that  the  poUcy 
did  not  cover  such  a  risk.  Held,  that  the  purchaser  was  entitled  to  recover  damages 
against  the  seUer  for  not  having  insiured  so  as  to  cover  this  risk^). 

Deterioration  in  transit.  Where  the  seller  of  goods  agrees  to  deUver  them  at  his 
own  risk  at  a  place  other  than  that  where  they  are  when  sold,  the  buyer  must,  never- 
theless, unless  otherwise  agreed,  take  any  risk  of  deterioration  in  the  goods  necessarily 
incident  to  the  course  of  transit ' ) .  But  unless  the  deterioration  is  of  this  kind  the  buyer 
may  reject  on  arrival.  Thus,  where  a  consignment  of  rabbits  arrived  in  an  unsaleable 
condition  in  Brighton  owing  to  decay,  and  it  was  shown  that  they  were  in  good  con- 
dition when  sent  off  from  London,  it  was  held  that  the  buyer  could  reject  them^). 
Goods  of  this  kind  must  at  the  date  of  dispatch  be  in  such  a  condition  that  they  wiU 
keep  sound  for  a  reasonable  time ;  otherwise  they  do  not  satisfy  the  impUed  condition 
that  they  are  merchantable. 

Delivery  of  wrong  quantity.  The  rights  of  the  parties  when  the  quantity  of  the 
goods  delivered  is  not  the  quantity  bargained  for  are  determined  by  s.  30  of  the  Sale 
of  Goods  Act.  These  rights  may  be  governed  by  the  terms  of  some  special  agreement, 
or  the  course  of  dealing  between  the  parties,  or  some  usage  of  trade  (sub-section  4), 
but  unless  so  governed  they  are  determined  as  follows: 

1)  Cork  Distilleries  Co.  v.  O.  S.  <fc  W.  Railway  (1874)  L.  R.  7  H.  L.  at.  p.  277. 

2)  Sale  of  Goods  Act,  s.  32,  sub-section  1. 

3)  Parker  v.  Schuller  (1901)  17  T.  L.  R.  299;  Clemens  v,  BiddU  [1912]  A.  C.  18. 
*)  S.  32,  sub-s.  2. 

6)  S.  32,  sub-section  3. 

«)   Yuill  dk  Co.  V.  Robson  [1908]  1  K.  B.  270. 

')  Sale  of  Goods  Act,  s.  33. 

«)  Beer  v.  Coalker  (1877)  46  L.  J.  C.  P.  677. 
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Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  he  contracted 
to  sell,  the  buyer  may  reject  them,  but  if  the  buyer  accepts  the  goods  so  delivered 
he  must  pay  for  them  at  the  contract  rate^). 

Where  the  seller  deUvers  to  the  buyer  a  quantity  of  goods  larger  than  he  con- 
tracted to  seU,  the  buyer  may  accept  the  goods  included  in  the  contract  and  reject 
the  rest  or  he  may  reject  the  whole.  But  where  the  excess  quantity  deUvered  was  very 
small,  and  the  seller  did  not  claim  for  the  price  of  the  excess,  it  was  held  there  was 
a  good  tender  and  the  buyer  was  liable  in  damages  for  not  accepting^).  If  the 
buyer  accepts  the  whole  of  the  goods  so  deUvered  he  must  pay  for  them  at  the 
contract  rate 3). 

Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted  to  sell  mixed  with 
goods  of  a  different  description  not  included  in  the  contract,  the  buyer  may  accept 
the  goods  which  are  in  accordance  with  the  contract  and  reject  the  rest,  or  he  may 
reject  the  whole*).  Even  if  the  portion  of  the  goods  which  is  not  in  accordance  with 
the  contract  is  small  and  such  that  the  defects  may  be  remedied  at  a  small  cost, 
still  if  the  defects  are  such  as  to  make  the  defective  goods  unmerchantable  the  buyer 
may  reject  the  whole  of  the  goods  ^). 

Delivery  by  Instalments.  Unless  it  is  agreed  that  delivery  is  to  be  by  instalments, 
the  whole  of  the  goods  sold  must  be  deUvered  at  one  and  the  same  time,  and  the 
seUer  cannot  claim  to  deUver  nor  the  buyer  to  accept  the  goods  in  any  other  manner. 

Where  there  is  a  contract  for  the  sale  of  goods  to  be  deUvered  by  stated  instal- 
ments which  are  to  be  separately  paid  for,  and  the  seUer  makes  defective  deUveries 
in  respect  of  one  or  more  instalments,  or  the  buyer  neglects  or  refuses  to  take  deUvery 
of  one  or  more  instalments,  it  is  a  question  in  each  case  depending  on  the  terms  of 
the  contract  and  the  circumstances  of  the  case,  whether  the  breach  in  faiUng  to  make 
or  accept  deUvery  is  a  repudiation  of  the  whole  contract,  which  discharges  the  other 
party  from  any  further  performance,  or  whether  it  is  merely  a  severable  breach  which 
gives  rise  to  a  right  to  damages  arising  from  that  breach  but  not  to  a  right  to  treat 
the  whole  contract  as  repudiated^).  The  question  in  each  case  is  whether  the 
failure  to  comply  with  the  contract  as  regards  one  instalment,  or  as  regards  some 
number  less  than  the  whole  number  of  instalments,  shows  in  all  the  circumstances 
in  the  party  so  faiUng  an  intentiorf  to  repudiate  the  contract  and  treat  it  as  not 
binding  on  him.  If  such  intention  is  proved,  the  other  party  may  elect  to  act  on 
such  repudiation  and  determine  the  contract,  in  which  case  he  is  entitled  to  re- 
cover the  damage  flowing  from  such  repudiation,  or  he  may  stiU  hold  the  person 
who  has  failed  to  perform,  to  his  contract,  and  claim  only  the  damages  resulting  from 
the  particular  breach.  If  the  repudiation  is  by  a  buyer  of  goods  not  in  existence, 
the  seUer  need  not  make  or  tender  the  goods  in  order  to  be  able  to  sue  for  re- 
pudiation''). 

The  general  principle  was  thus  expressed  by  Lord  Selborne  L.C. :  "You  must 
look  at  the  actual  circumstances  of  the  case  in  order  to  see  whether  the  one  party 
to  the  contract  is  reUeved  from  its  future  performance  by  the  conduct  of  the  other ; 
you  must  examine  what  that  conduct  is,  so  as  to  see  whether  it  amounts  to  a  renun- 
ciation, to  an  absolute  refusal  to  perform  the  contract,  such  as  would  amount  to  a 
rescission  if  he  had  the  power  to  rescind,  and  whether  the  other  party  may  accept  it 
as  a  reason  for  not  performing  his  part*)". 

The  fact  that  an  instalment  is  defective  in  quaUty,  or  otherwise  such  that  the 
buyer  would  be  entitled  to  reject  it,  is  no  answer  to  a  claim  for  damages  for  repudia-* 
tion,  if  the  buyer,  before  the  time  when  he  could  so  reject  has  arrived,  and  in  ignorance 
that  he  wiU  have  such  right,  has  already  refused  to  be  bound  by  the  contract  8). 
Acceptance  of  a  prior  instalment,  where  the  terms  of  the  contract  are  "deUvery  aa 
required"  does  not  destroy  the  right  to  reject  a  subsequent  instalment^").    Where, 


1)  Sale  of  Goods  Act,  s.  30,  sub-section  1. 

2)  SUpton  V.   Weil  (1912)  28  T.  L.  R.  269. 

3)  S.  30,  sub-section  2. 
*)  S.  30.  sub-section  3. 

5)  Jackson  v.  Botox  Motor  and  Cycle  Company  [1910]  2  K.  B.  837. 

6)  S.  31. 

')  Cort  V.  Amhergate  Railway  Company  (1851)  17  Q.  B.   127. 

8)  Mersey  Steel  and  Iron  Co.  v.  Naylor  (1884)  9  App.  Cas.  434. 

9)  Braithwaite  v.  Foreign  Hardwood  Co.  [1905]  2  K.  B.  543. 
1")  Jackson  v.  Rotax  Motor  Co.  [1910]  2  K.  B.  937. 


STOPPAGE  IN  TRANSITU.  361 

the  price  is  to  be  paid  by  instalments,  the  seller  may  sue  for  an  overdue  instalment 
of  the  price  as  a  debt  and  the  contract  is  not  regarded  in  law  as  repudiated i). 

Acceptance  by  the  buyer.  A  buyer  who  has  not  seen  the  goods  he  buys  is  entitled 
to  have  after  dehvery  a  reasonable  opportunity  of  examining  them  for  the  purpose 
of  ascertaining  whether  they  are  in  conformity  with  the  contract  before  he  is  bound 
to  keep  them.  Unless  otherwise  agreed,  when  the  seller  tenders  dehvery  of  the  goods 
to  the  buyer,  he  is  bound,  on  request,  to  afford  the  buyer  a  reasonable  opportunity 
of  inspecting  the  goods  for  the  purpose  of  such  examination^).  But  if  the  buyer  has 
bought  on  c.i.f.  terms,  dehvery  to  the  carrier  is  conditional  dehvery  to  the  buyer, 
and  the  buyer  on  presentation  of  the  biU  of  lading  must  at  once  pay  the  price,  whether 
he  has  had  an  opportunity  of  examining  the  goods  or  not  3). 

The  question  of  acceptance  arises  in  two  cases.  The  first  is  where  the  goods  are 
of  the  value  of  £10  or  upwards  and  the  party  desiring  to  enforce  the  contract  seeks, 
in  the  absence  of  a  memorandum  in  writing,  to  prove  dehvery  and  acceptance  of 
a  portion  of  the  goods.  For  this  purpose  it  is  sufficient  to  prove  any  act  by  the  buyer 
which  recognizes  a  pre-existing  contract  of  sale*).  The  second  is  where  the  question 
of  the  right  to  reject  arises,  and  the  seller  seeks  to  show  that  such  right  has  been 
waived  by  an  acceptance  of  the  goods  which  leaves  to  the  buyer  only  the  remedy 
(if  any)  in  damages  for  breach  of  warranty.  For  this  purpose  the  buyer  is  deemed  to 
have  accepted  the  goods  when  he  intimates  to  the  seller  that  he  has  accepted  them; 
or  when  the  goods  have  been  dehvered  to  him  and  he  does  any  act  in  relation  to  them 
which  is  inconsistent  with  the  ownership  of  the  seller,  or  when,  after  the  lapse  of  a 
reasonable  time,  he  retains  the  goods  without  intimating  to  the  seller  that  he  has 
rejected  them^).  Re-sale  by  the  buyer  is  strong  evidence  of  acceptance,  but  not  necessa- 
rily conclusive.  By  special  arrangement  goods  may  be  accepted  conditionally  and  in 
such  case  the  acceptance  may  be  withdrawn  if  the  condition  is  not  fuKilled.  For 
example,  where  the  seller  had  ordered  shoes  to  fuKil  an  army  contract  and  it  was 
arranged  that  if  any  were  thrown  on  his  hands  by  the  army  authorities  he  might 
reject  them,  it  was  held  that  by  receiving  them  and  sending  them  on  to  the  army 
authorities  he  had  not  lost  his  right  to  reject  8).  Unless  otherwise  agreed,  where  goods 
are  dehvered  to  the  buyer,  and  he  refuses  to  accept  them,  having  the  right  to  do  so, 
he  is  not  bound  to  return  them  to  the  seller,  but  it  is  sufficient  if  he  intimates  to  the 
seller  that  he  refuses  to  accept  them'). 

When  the  seller  is  ready  and  willing  to  dehver  the  goods,  and  requests  the  buyer 
to  take  dehvery,  and  the  buyer  does  not  within  a  reasonable  time  after  such  request 
take  dehvery  of  the  goods,  he  is  hable  to  the  seller  for  any  loss  occasioned  by  his 
neglect  to  take  dehvery  and  also  for  a  reasonable  charge  for  the  care  and  custody 
of  the  goods  8).  But  this  provision  does  not  affect  the  rights  of  the  seller  where  such 
neglect  or  refusal  amounts  to  a  repudiation  of  the  contract^). 

VIII.  Unpaid  Seller  and  his  Rights  against  the  Goods. 

The  seller  of  goods  is  deemed  to  be  an  "unpaid  seUer"  for  the  purposes  of  the 
Sale  of  Goods  Act: 

a)  When  the  whole  of  the  price  has  not  been  paid  or  tendered; 

b)  When  a  bill  of  exchange  or  other  negotiable  instrument  has  been  received 
as  conditional  payment,  and  the  condition  on  which  it  was  received  has  not 
been  fulfilled  by  reason  of  the  dishonour  of  the  instrument  or  otherwise; 

and  any  person  who  is  in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the 
seller  to  whom  the  bill  of  lading  has  been  indorsed,  or  a  consignor  or  agent  who  has 
himself  paid  or  is  directly  responsible  for  the  price,  has,  if  unpaid,  the  rights  of  an 
"unpaid  sellerio)". 

1)  Workman  v.  Lloyd  [1908]  1  K.  B.  968. 

2)  Sale  of  Goods  Act,  s.  34. 

3)  Clemens  Horst  v.  Biddle  [1912]  A.  C.   18. 

*)  Sale  of  Goods  Act,  a.  4  (3).    And  see  cmte,  p.  343. 
6)  Section  35. 

6)  Heilbutt  V.  Hickson  (1872)  L.  R.  7  C.  P.  438. 

7)  Sale  of  Goods  Act,  s.  36. 

8)  Section  37. 

9)  lb. 

10)  Section  38. 
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The  rights  of  an  unpaid  seller  against  the  goods  are: 

1.  Lien. 

2.  Stoppage  in  transitu. 

3.  Re-sale. 

These  rights  are  not  affected  by  the  fact  that  the  property  may  have  passed,  but 
exist  independently  of  whether  the  property  is  in  the  seller  or  buyer.  If  the  property 
has  not  passed  the  seller  has  an  additional  right,  namely,  a  right  of  withholding 
delivery,  similar  to  and  co-extensive  with  his  rights  of  hen  and  stoppage  in  transitu 
as  regards  goods  the  property  in  which  has  passed  to  the  buyer.  All  these  rights  arise 
by  imphcation  of  law^). 

1.  An  unpaid  seller's  lien  is  a  hen  for  the  price,  which  gives  him  the  right  while 
he  keeps  possession  of  the  goods  (even  though  he  does  so  as  agent  of  or  bailee  for  the 
buyer)  to  retain  them  vmtil  the  price  is  paid  or  tendered.  The  unpaid  seller's  hen 
arises  in  the  following  cases: 

a)  Where  the  goods  have  been  sold  without  any  stipulation  as  to  credit; 

b)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has  expired; 

c)  Where  the  buyer  becomes  insolvent  2). 

Where  an  unpaid  seller  has  made  part  delivery  of  the  goods  he  may  exercise  his 
right  of  hen  or  retention  on  the  remainder,  unless  such  part  dehvery  has  been  made 
under  such  circumstances  as  to  show  an  agreement  to  waive  the  hen  or  right  of 
retention  3). 

An  unpaid  seller  loses  his  hen,  or  right  of  retention: 

a)  When  he  dehvers  the  goods  to  a  carrier  or  other  bailee  for  the  purpose  of 
transmission  to  the  buyer  without  reserving  the  right  of  disposal  of  the  goods ; 

b)  Where  the  buyer  or  his  agent  laAvfully  obtains  possession  of  the  goods; 

c)  By  waiver. 

An  unpaid  seller  having  a  hen,  or  right  of  retention,  does  not  lose  such  hen  or 
right  of  retention  by  reason  only  that  he  has  obtained  judgment  for  the  price  of  the 
goods*).  Waiver  of  a  hen  can  only  be  by  reason  of  an  agreement,  express  or  imphed, 
founded  on  good  consideration.  For  example,  if  the  seller  assents  to  a  sub-sale 
there  is  an  imphed  waiver  of  his  Uen^).  If  he  takes  a  biU  for  the  price  the  hen  is  ex- 
cluded during  the  currency  of  the  bUl,  but  revives  on  dishonour  of  the  bill®).  If  he 
expressly  reserves  a  hen,  he  thereby  excludes  the  hen  imphed  in  law'). 

2.  Stoppage  in  transitu.  The  right  to  stop  in  transitu  is  a  right  in  the  seller  after 
he  has  parted  with  the  goods,  but  before  they  have  come  into  the  possession  of  the 
buyer,  to  stop  them  as  against  an  insolvent  buyer  during  the  transit,  and  to  resume 
possession  and  retain  them  until  payment  or  tender  of  the  price.  The  right  arises 
only  when  the  buyer  becomes  insolvent,  and  cannot  be  exercised  after  the  transit  has 
been  completed  and  the  goods  have  come  into  the  possession  of  the  buyer  8).  Strictly 
speaking,  the  right  to  stop  in  transitu  apphes  only  to  goods  the  property  in  which 
has  passed  to  the  buyer.  H  the  property  has  not  so  passed  there  is  no  need  to  rely  on 
this  right ;  the  seller  stops  his  own  goods  and  rehes  on  his  hen  or  right  of  retention. 

Goods  may  be  in  transitu  although  they  have  left  the  hands  of  the  person  to 
whom  they  were  intrusted  for  carriage.  It  does  not  matter  how  many  intermediate 
carriers  may  have  handled  the  goods.  If  they  have  not  been  handed  to  the  buyer 
they  can  be  stopped.  Goods  are  deemed  to  be  in  transitu  while  they  remain  in  the 
possession  of  the  carrier,  whether  by  water  or  land,  and  although  such  carrier  has 
been  named  and  appointed  by  the  consignee,  and  also  when  they  are  in  any  place  of 
deposit  connected  with  the  transmission  and  dehvery  of  them,  provided  they  have 
not  reached  the  buyer  or  his  agent  or  a  person  who  has  attorned  to  the  buyer*). 
The  duration  of  the  transit  is  defined  as  follows  by  s.  45  of  the  Sale  of  Goods  Act : 

Goods  are  deemed  to  be  in  transit  from  the  time  when  they  are  dehvered  to  a 
carrier  by  land  or  water,  or  other  bailee,  for  the  purpose  of  transmission  to  the  buyer, 


1)  Section  39. 

2)  Section  40,  4L 
8)  Section  42. 

*)  Section  43. 

«)  Knights  v.   Wiffen  (1870)  L.  R.  5  Q.  B.  660. 

«)   Valpy  V.  OakeUy  (1851)  16  Q.  B.  941;  Griffiths  v.  Perry  (1859)  28  L.  J.  Q.  B.  at  p.  207. 

7)  Re  Leith's  Estate  (1886)  L.  R.  1  C.  P.  at  p.  305;  Angus  v.  Mc  Lachlan  (1883)  23  Ch.  D.  330. 

8)  Section  44. 

9)  Kendall  v.  Marshall  (1883)  11   Q.  B.  D.  356. 
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until  the  buyer,  or  his  agent  in  that  behaK,  takes  dehvery  of  them  from  such  carrier 
or  other  bailee^). 

If  the  buyer  or  his  agent  in  that  behalf  obtains  dehvery  of  the  goods  before 
their  arrival  at  the  appointed  destination,  the  transit  is  at  an  end  2). 

If,  after  the  arrival  of  the  goods  at  the  appointed  destination,  the  carrier  or 
other  bailee  acknowledges  to  the  buyer,  or  his  agent,  that  he  holds  the  goods  on  his 
behalf,  and  continues  in  possession  of  them  as  bailee  for  the  buyer  or  his  agent, 
the  transit  is  at  an  end,  and  it  is  immaterial  that  a  further  destination  for  the  goods 
may  have  been  indicated  by  the  buyer^). 

If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  continues 
in  possession  of  them,  the  transit  is  not  deemed  to  be  at  an  end,  even  if  the  seller  has 
refused  to  receive  them  back*). 

When  goods  are  dehvered  to  a  ship  chartered  by  the  buyer,  it  is  a  question 
depending  on  the  circumstances  of  the  particular  case,  whether  they  are  in  the  pos- 
session of  the  master  as  a  carrier,  or  as  agent  to  the  buyer^). 

Where  the  carrier  or  the  bailee  wron^ully  refuses  to  deUver  the  goods  to  the 
buyer,  or  his  agent  in  that  behalf,  the  transit  is  deemed  to  be  at  an  end^). 

Where  part  dehvery  of  the  goods  has  been  made  to  the  buyer,  or  his  agent  in 
that  behalf,  the  remainder  of  the  goods  may  be  stopped  in  transitu,  unless  such  part 
dehvery  has  been  made  under  such  circumstances  as  to  show  an  agreement  to  give  up 
possession  of  the  whole  of  the  goods  7). 

The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu  either  by  taking 
actual  possession  of  the  goods,  or  by  giving  notice  of  his  claim  to  the  carrier  or  other 
bailee  in  whose  possession  the  goods  are.  Such  notice  may  be  given  either  to  the 
person  in  actual  possession  of  the  goods,  or  to  his  principal.  In  the  latter  case  the 
notice,  to  be  effectual,  must  be  given  at  such  time  and  under  such  circumstances 
that  the  principal,  by  the  exercise,  of  reasonable  dihgence,  may  communicate  it 
to  his  servant  or  agent  in  time  to  prevent  a  dehvery  to  the  buyer ^). 

When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the  carrier  or  other 
bailee  in  possession  of  the  goods,  he  must  re-dehver  the  goods  to,  or  according  to  the 
directions  of,  the  seller.  The  expenses  of  such  re-dehvery  must  be  borne  by  the  seller  3). 

3,  Re-sale  by  buyer  or  seller.  The  unpaid  seller's  right  of  hen,  or  retention,  or 
stoppage  in  transitu,  is  not  affected  by  any  sale  or  other  disposition  of  the  goods 
which  the  buyer  may  have  made,  unless  the  seller  has  assented  thereto;  provided 
that  if  such  sale  be  by  a  mercantile  agent  or  a  person  who  has  possession  of  the 
goods  or  the  documents  of  title  thereto,  under  such  circumstances  that  he  gives  a 
good  title  under  the  Factors  Act  to  the  buyer  as  hereinbefore  explained  1°),  the  un- 
paid seller  cannot  exercise  his  right  of  hen  or  retention  or  stoppage  in  transitu''-^). 

In  order  that  the  sale  may  be '  'assented  to  "  by  the  unpaid  seller  within  the  meaning 
of  this  section,  the  seller  must  assent  in  such  a  way  as  in  the  circumstances  shows 
that  the  unpaid  seller  intends  to  renounce  his  rights  against  the  goods.  It  is  not 
enough  to  show  that  he  has  received  notice  that  the  purchaser  has  entered  into  a 
sub-contract  in  relation  to  the  goods,  and  that  the  unpaid  seller  has  assented  to  it 
merely  in  the  sense  of  acknowledgiag  the  receipt  of  the  information.  Such  an  assent 
would  imply  no  intention  of  making  dehvery  to  a  sub-purchaser  before  he  himself 
had  been  paid  under  the  original  contract  ^^j. 

Where  a  document  of  title  to  goods  has  been  lawfully  transferred  to  any  person 
as  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  document  to  a  person 
who  takes  it  in  good  faith  for  valuable  consideration,  then,  if  such  last-mentioned 
transfer  was  by  way  of  sale,  the  unpaid  seller's  right  of  hen  or  retention  or  stoppage 

1)  Sale  of  Goods  Act,  s..  45,  subsection  1. 

2)  Sub-section  2. 
*)  Sub-section  3. 
*)  Sub-section  4. 
8)  Sub-section  6. 
«)  Sub-section  6. 
■?)  Sub-section  7. 

8)  Section  46,  sub-s.   1. 

»)  Section  46,  sub-s.  2. 
10)  See  ante  p.  356. 
")  Section  47. 
12)  Mordaunt  Brothers  v.  British  Oil  and  Cake  Mills  Ltd.  [1910]  2  K.  B.  502. 
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in  transitu  is  defeated,  and  if  such  last-mentioned  transfer  was  by  way  of  pledge 
or  other  disposition  for  value,  the  unpaid  seller's  right  can  only  be  exercised  subject 
to  the  right  of  the  transferee i). 

The  effect  of  this  section  is  to  put  all  documents  of  title  (which  are  enumerated 
in  s.  1  of  the  Factors  Act)  on  the  same  footing  as  bills  of  lading.  The  law  with  regard 
to  bills  of  lading  will  be  found  treated  in  further  detail  in  the  title  "Maritime  Law", 
infra. 

It  is  important  to  observe  the  distinctions  between  unpaid  seller's  hen  and  the 
right  of  stoppage  in  transitu.  The  unpaid  seller's  hen  attaches  when  the  buyer  makes 
default  in  paying  the  price,  whether  the  buyer  is  solvent  or  insolvent.  The  unpaid 
seller's  right  to  stop  in  transitu  only  arises  when  the  buyer  is  insolvent.  The  Courts 
look  with  great  favour  on  the  right  of  stoppage  in  transitu,  owing  to  its  intrinsic 
justice.  If  the  contract  is  a  contract  for  dehvery  by  instalments  and  the  buyer  be- 
comes insolvent,  the  seller,  notwithstanding  that  he  may  have  agreed  to  allow  credit 
for  the  goods,  is  not  bound  to  dehver  any  further  instalment  until  he  has  received 
payment  therefor  and  for  all  instalments  previously  deUvered^). 

Subject  to  the  provisions  of  law  stated  below,  a  contract  of  sale  is  not  rescinded 
by  the  mere  exercise  by  an  unpaid  seller  of  his  right  of  hen  or  retention  or  stoppage 
in  transitu.  The  buyer  cannot  therefore  treat  the  exercise  of  such  a  right  as  a  re- 
pudiation of  the  contract  which  entitles  him  to  determine  it 3).  Similarly,  mere  non- 
payment of  the  price  cannot  be  treated  by  the  seller  as  a  repudiation  by  the  buyer*). 
But  where  the  goods  are  of  a  perishable  natme,  or  where  the  unpaid  seller  gives 
notice  of  his  intention  to  re-sell,  and  the  buyer  does  not  within  a  reasonable  time  pay 
or  tender  the  price,  the  unpaid  seller  may  re-seU  the  goods  and  recover  from  the 
original  buyer  damages  for  any  loss  occasioned  by  his  breach  of  contract 5).  And 
where  the  seller  expressly  reserves  a  right  of  re-sale  in  case  the  buyer  should  make 
default,  and,  on  the  buyer  making  default,  re-seUs  the  goods,  the  original  contract 
is  thereby  rescinded,  but  the  seller  may  sue  for  any  damages  he  has  sustained  through 
the  contract  being  thus  determined  8). 

Where  an  unpaid  seller,  who  has  exercised  his  right  of  hen,  or  retention,  or 
stoppage  in  transitu,  re-sells  the  goods,  the  purchaser  acquires  a  good  title  thereto 
as  against  the  original  buyer'). 

IX.  Seller's  Right  of  Action  for  Breach  of  the  Contract. 

The  general  rule  is  that  a  debtor  who  wishes  to  avoid  being  sued  must  seek  out 
his  creditor  and  tender  payment  of  his  debt  without  waiting  for  any  demand.  This 
rule  apphes  to  a  sale  of  goods  when  the  price  is  due  from  the  buyer.  Where  under 
a  contract  of  sale  the  property  in  the  goods  has  passed  to  the  buyer,  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay  for  the  goods  according  to  the  terms  of  the 
contract,  the  seller  may  maintain  an  action  for  the  price^). 

Price  payable  on  a  day  certain.  Where  the  price  is  payable  on  a  day  certain 
irrespective  of  dehvery,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  such 
price,  the  seller  may  maintain  an  action  for  the  price  although  the  property  in  the 
goods  has  not  passed,  and  the  goods  have  not  been  appropriated  to  the  contract^). 
So,  where  payment  is  agreed  to  be  paid  by  instalments,  each  instalment  may  be  sued 
for  on  the  happening  of  the  events  on  which  it  is  to  become  duel"). 

Payment  of  price  by  Bill  of  Exchange.  When  a  biU  is  given  in  payment  of  the  price 
it  is  regarded  as  conditional  payment.  If  the  biU  is  dishonoured  the  seller  may  sue 
on  the  bill,  provided  he  is  still  the  holder^i),  or  he  may  sue  in  debt  for  the  price; 
but  until  the  bill  reaches  maturity  and  is  dishonoured,  he  cannot  sue  at  all.  If  it 
has  been  agreed  that  the  price  shall  be  paid  by  a  biU,  and  the  buyer  does  not  give 


1)  Sale  of  Goods  Act,  s.  47. 

2)  Exp.  Ghalmera  (1873)  L.  R.  8  Ch.  289. 

8)  Sec.  48  (I). 

*)  Exp.  Ghalmera  (1873)  L.  B.  8  Ch.  289. 

5)  Sec.  48,  sub-s.  3. 

6)  Sec.  48,  sub-s.  4. 

')  Sec.  48,  sub-s.  2. 

8)  Sec.  49,  sub-s.   1. 

»)  Sec.  49,  sub-s.  2. 

10)   Workman  Clark  arid  Go.  Ltd.  v.  Lloyd  Brazilieno  [1908]  ] 

I  K. 

11)  Davis  V.  Eeilly  [1898]  1   Q.  B.   1. 

B.  968. 
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the  bill,  the  seller  cannot  sue  for  the  price  until  the  term  has  expired  for  which  the 
^^  ^^^  *P  ^®  Si'^en,  but  he  can  sue  in  damages  for  any  damage  sustained  owing  to 
the  buyer's  breach  of  contract  in  not  giving  the  bill  as  agreed^);  and  if  the  failure 
to  give  the  bill  amounts  to  a  repudiation  the  seller  can  determine  the  contract  and 
sue  in  damages  for  wrongful  repudiation^). 

Action  for  non-acceptance.  Where  the  buyer  wrongfully  neglects  or  refuses  to 
accept  and  pay  for  the  goods,  the  seller  may  maintain  an  action  against  him  for 
damages  for  non-acceptance.  If  the  contract  is  for  dehvery  by  instalments,  failure 
to  accept  a  single  instalment  may  amount  to  a  repudiation  that  entitles  the  seller 
to  determine  the  whole  contract  3),  but  in  each  case  it  is  a  question  of  fact  to  be  deter- 
mined with  reference  to  all  the  circumstances  whether  there  has  been  a  repudiation*). 
The  seller  when  suing  for  damages  for  repudiation  is  not  bound  to  prove  a  tender  of 
the  goods  5).  Failure  by  the  seller  to  perform  a  condition  precedent,  of  which  failure 
the  buyer  does  not  know  when  he  refuses  to  accept,  affords  no  defence  to  an  action 
for  non-acceptance^). 

Damages  for  non-acceptance.  The  measure  of  damages  for  any  breach  of  con- 
tract is  the  estimated  loss  directly  and  naturally  resulting  in  the  ordinary  coiu'se  of 
events  from  the  breach  of  contract  7).  This  principle  applies  to  breach  of  a  contract 
of  sale  of  goods,  and  the  particular  appHcation  of  it  to  contracts  of  this  kind  has  led 
to  the  laying  down  of  certain  rules. 

Where  the  buyer  refuses  to  accept  the  goods  and  there  is  an  available  market 
for  such  goods,  the  measure  of  damages  is  prima  facie  to  be  ascertained  by  the  differ- 
ence between  the  contract  price  and  the  market  or  current  price  at  the  time  or  times 
when  the  goods  ought  to  have  been  accepted,  or,  if  no  time  was  fixed  for  acceptance, 
then  at  the  time  of  the  refusal  to  accept^).  If  it  turns  out  that  the  goods  were  such  as 
might  have  been  rejected  for  inferiority,  still  if  the  repudiation  was  made  in  ignorance 
of  such  inferiority,  the  buyer  will  have  to  pay  damages  assessed  on  the  basis  that  the 
goods  comphed  with  the  contract  requirements »). 

X.  Remedies  of  the  Buyer. 

Damages  for  non-delivery.  Just  as  the  seller  has  an  action  in  damages  for  non- 
acceptance  if  the  buyer  refuses  to  accept  or  take  deUvery  of  the  goods,  so  the  buyer 
has  an  action  in  damages  for  non-deUvery  if  the  seller  wrongfully,  that  is  to  say, 
contrary  to  the  terms  of  his  contract,  neglects  or  refuses  to  deliver  the  goods  the 
subject  of  the  contract.  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting  in  the  ordinary  course  of  events  from  the  failure  of  the  seller  to 
deliver  in  accordance  with  the  terms  of  his  contract.  Here  again,  where  there  is  an 
available  market  for  goods  of  the  kind  agreed  to  be  supphed,  the  measure  of  damages 
is  prima  facie  to  be  ascertained  by  the  difference  between  the  market  or  current  price 
and  the  contract  price  of  the  goods  at  the  time  or  times  when  they  ought  to  have 
been  dehvered,  or,  if  no  time  was  fixed,  then  at  the  time  of  the  refusal  to  dehveri"). 
If  there  is  a  market,  that  is,  an  available  market  where  goods  of  the  kind  stipulated 
for  in  the  contract  may  be  bought  either  by  a  party  himself,  or  through  someone  else, 
for  example,  a  broker,  the  market  price  is  ascertained  by  reference  to  the  price  there 
prevailing.  If  there  is  no  such  market,  then  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  price  at  which  the  goods  have  to  be  bought 
by  the  purchaser  acting  reasonably  in  all  the  circumstances  of  the  case.  It  should  be 
remembered  that  the  general  intention  of  the  law  in  giving  damages  for  breach  of 
any  kind  of  contract,  including  a  contract  of  sale  of  goods,  is  that  the  person  claiming 
should  be  placed  in  the  same  position  as  he  would  have  been  in  if  the  contract  had 
been  performed.  So,  where  goods  are  dehvered  on  a  date  later  than  the  date  stipu- 
lated for,  prima  facie  the  measure  of  damage  is  the  fall  in  price  that  has  taken  place 

1)  Paul  V.  Dod  (1846)  2  0.  B.  800. 

2)  Bartholomew  v.  Marknick  (1863)  33  L.  J.  C.  P.  145. 

3)  Honck  V.  Muller  (1881)  7  Q.  B.  D.  92. 

*)  Mersey  Steel  and  Iron  Co.  v.  Naylor  (1884)  9  App.  Cas.  434^ 

5)  Cort  V.  Ambergate  Railway  Co.  (1851)  17  Q.  B.  127. 

6)  Braiihewait  v.  Foreign  Hardwood  Co.  [1905]  2  K.  B.  543. 

7)  Hadley  v.  Baxendale  (1854)  9  Ex.  35. 

8)  Sale  of  Goods  Act,  s.  50,  sub-ss.  2  and  3. 

9)  Braithwait  v.  Foreign  Hardwood  Co.  [1905]  2  K.  B.  at  p.  552. 
iO)  Section  51. 
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since  the  date  agreed  for  delivery.  If,  however,  in  the  meantime  the  purchaser  has 
entered  into  a  contract  to  sell  them  at  a  higher  price  than  the  price  on  the  day  of 
actual  dehvery,  he  can  only  recover  the  difference  between  the  contract  price  and 
that  price  at  which  he  has  contracted  to  seU^). 

Where  the  parties  have  iu  the  contract  agreed  a  fixed  sum  to  be  payable  as  a 
penalty  in  the  event  of  non-deUvery  of  the  goods,  such  sum  will  be  treated  by  the 
Court  as  hquidated  damages  and  be  awarded  to  the  purchaser  on  his  proving  the 
non-dehvery  in  respect  of  which  such  sum  is  made  payable  in  the  contract 2). 

Specific  performance.  Where  the  breach  of  contract  complained  of  is  non-dehvery 
of  the  goods  purchased,  the  buyer  may  claim  specific  performance  of  the  contract 
and  delivery  of  goods  of  the  kind  agreed  to  be  delivered,  and  the  Court  may,  if  the 
goods  are  specific  or  ascertained  goods,  direct  that  the  contract  shall  be  performed 
specifically,  without  giving  the  seller  the  option  of  retaining  the  goods  and  paying 
damages.  A  judgment  or  decree  for  specific  performance  may  be  unconditional,  or 
conditional  upon  terms  as  to  damages,  payment  of  the  price,  and  otherwise  as  the 
Court  may  think  just,  and  the  apphcation  for  specific  performance  may  be  made  at 
any  time  before  judgment^). 

This  power  of  the  Court  is  illustrated  by  the  following  case.  The  plaintiffs 
entered  into  a  contract  with  the  defendant  for  the  purchase  of  certain  timber  growing 
on  his  property.  By  the  contract  they  were  to  have  the  right  to  enter  upon  the 
property,  erect  sawmills,  cut  the  timber,  saw  it  up  and  then  remove  it.  The  defen- 
dant was  to  give  free  exit  for  all  such  timber  and  free  sites  for  sawmiUs.  The  plain- 
tiffs erected  a  sawmill  and  commenced  to  cut  and  saw  timber  and  remove  it.  The 
defendant  subsequently  repudiated  the  contract  and  drove  the  plaintiffs  and  their 
men  from  his  property.  The  plaintiffs  commenced  an  action  for  damages  and  for  an 
injunction  to  restrain  the  defendant  from  preventing  the  plaintiffs  from  doing  the  acts 
they  were  entitled  to  do  under  the  contract.  Held,  that  as  the  Court  could  grant 
specific  performance  of  such  a  contract  it  could  also  grant  the  injunction  asked  for 
and  this  was  a  proper  case  for  the  granting  of  such  rehef*). 

Damages  for  breach  of  warranty.  The  most  frequent  cause  of  action  arising  out 
of  a  contract  of  sale  of  goods  is  breach  of  warranty.  Even  where  the  stipulation 
broken  is  a  condition,  on  breach  of  which  the  seller  is  entitled  to  return  the  goods^), 
still  the  remedy  for  such  breach  is  very  frequently,  owing  to  the  fact  that  it  is  no 
longer  open  to  the  purchaser  to  reject  the  goods  and  return  them,  or  because  he 
does  not  wish  to  return  them,  a  claim  in  damages  for  breach  of  warranty^).  And 
where  the  stipulation  is  such  that  a  breach  of  it  does  not  entitle  the  seller  to  reject 
the  goods''),  the  only  remedy  of  the  buyer  is  an  action  for  damages  for  breach  of 
warranty.  The  rules  governing  the  remedies  of  the  buyer  in  cases  of  this  kind  are 
thus  laid  down  in  section  53  of  the  Sale  of  Goods  Act: 

Where  there  is  a  breach  of  warranty  by  the  seller,  or  where  the  buyer  elects  or 
is  compelled  to  treat  any  breach  of  condition  on  the  part  of  the  seller  as  a  breach 
of  warranty,  the  buyer  is  not  by  reason  only  of  such  breach  of  warranty  entitled  to 
reject  the  goods,  but  he  may: 

a)  Set  up  against  the  seller  in  diminution  or  extinction  of  the  price,  when  sued 
for  the  price,  the  amount  of  damages  to  which  he  claims  to  be  entitled  by 
reason  of  the  breach  of  warranty;  or 

b)  Pay  the  price  and  maintain  an  action  in  which  he  as  buyer  is  plaintiff  for 
damages  for  breach  of  warranty. 

If  in  an  action  by  the  seller  for  the  price,  the  buyer  sets  up  in  diminution  or 
extinction  of  the  price  the  damage  he  has  suffered  from  the  breach  of  warranty,  he 
is  not  thereby  precluded  from  claiming  at  a  subsequent  date  any  further  damage 
he  may  have  suffered  from  such  breach,  and  he  may,  in  order  to  recover  such  further 
damage,  commence  an  action  as  plaintiff  for  that  purpose^). 


1)  Wertheim  v.  CUcoutimi  Pulp  Oo.  [1911]  A.  C.  301. 

2)  Dieatal  v.  Stevenson  [1906]  2  K.  B.  345. 
»)  Sale  of  Goods  Act,  s.  52. 

*)  James  Jones  and  Sons  Ltd.  v.  Earl  of  Tankerville  [1909]  2  Ch.  440. 

6)  See  p.  346,  amte. 

8)  See  p.  346,  347,  ante. 

')  See  p.  347,  anU. 

«)  Sec.  53,  sub-s.  4. 
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The  measure  of  damages  for  breach  of  warranty,  as  in  actions  for  non-acceptance 
or  non-delivery  of  goods,  is  the  estimated  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  the  breach  of  contract  complained  of,  that  is  to  say, 
from  the  breach  of  warranty.  In  the  case  of  breach  of  warranty  as  to  the  quality 
of  the  goods,  such  loss  is  prima  facie  the  difference  between  the  value  of  the  goods 
to  the  buyer  at  the  time  of  deUvery  and  the  value  they  would  have  had  if  they 
had  answered  to  the  warranty^).  ' 

Where  the  defendants  contracted  to  sell  to  the  plaintiffs  sulphuric  acid  commer- 
cially free  from  arsenic,  and  the  plaintiffs  did  not  make  known  to  the  defendants 
either  expresslly  or  by  implication  the  purpose  for  which  the  sulphuric  acid  was 
required,  namely  the  manufacture  of  brewing  sugar  in  the  shape  of  invert  and  glucose 
to  be  used  in  the  brewing  of  beer,  it  was  held  that  the  plaintiffs  could  not  recover  the 
damages  payable  to  brewers  who  had  been  sued  for  the  sale  of  poisonous  beer  made 
with  the  brewing  sugar,  or  for  any  loss  of  goodwill  in  the  plaintiffs'  business,  but  only 
for  the  price  of  the  sulphuric  acid  and  the  damage  to  other  goods  with  which  they 
had  mixed  the  arsenic  2).  But  where  the  goods  sold  are  as  a  matter  of  common  know- 
ledge an  article  of  food,  it  will  be  imphed  that  the  seller  knows  that  they  are  to  be 
used  for  human  food  and  impUedly  warrants  them  to  be  fit  for  such  purpose.  If  this 
warranty  is  broken  the  buyer  may  recover  for  all  damage  naturally  resulting  from 
the  defective  quahty  of  the  food  or  from  it  being  unfit  to  be  consumed  as  human 
food.  Thus,  where  the  buyer's  wife  ate  food  and  was  poisoned  and  died,  it  was  held 
that  the  husband  could  recover  damages  for  loss  of  services  such  as  she  had  pre- 
viously rendered  3).  So  where  the  plaintiff  bought  a  hot- water  bottle  which  burst 
when  being  used  by  his  wife  it  was  held  he  could  recover  the  cost  of  medical  treat- 
ment for  his  wife*).  And  again  where  the  plaintiff  bought  nulk  of  the  defendants, 
and  owing  to  its  being  infected  with  typhoid  germs  his  wife  got  typhoid  fever  and 
died,  it  was  held  he  could  recover  the  expenses  due  to  her  illness  and  damages  for 
loss  of  her  services^). 

Where  the  goods  through  no  fault  of  the  buyer  have  perished  after  dehvery,  and 
were  such  that  the  buyer  was  entitled  to  reject  them  for  breach  of  condition,  he  may 
sue  for  damages  for  breach  of  warranty  notwithstanding  that  it  is  impossible  for  him 
to  return  them 6). 

XI.  Contract  induced  by  misrepresentation. 

If  a  representation  made  by  the  seller,  wh^ch  the  buyer  could  treat  as  a  con- 
dition or  warranty,  is  made  fraudulently,  the  buyer  may  either  rescind  the  contract 
and  return  the  goods  and  claim  damages  for  fraudulent  misrepresentation,  or  he  may 
keep  the  goods  and  sue  for  damages  for  fraudulent  misrepresentation  and  for  breach 
of  warranty.  If  the  misrepresentation  was  made  innocently,  no  action  for  misrepre- 
sentation will  he;  nor  will  the  Court  rescind  the  contract  after  the  goods  have  been 
delivered.  The  only  remedy  in  such  a  case,  if  the  buyer  cannot  himself  rescind,  is 
damages  for  breach  of  warranty  if  the  representation  amounts  to  a  warranty;  if  the 
innocent  misrepresentation  does  not  amoimt  to  a  warranty  there  is  no  remedy''). 

If  the  seller  is  induced  by  fraud  on  the  part  of  the  buyer  or  his  agent  to  enter 
into  the  contract,  he  may  disaffirm  the  contract  and  take  possession  of  thegoods^), 
and  this  he  may  do  even  though  the  purchaser  has  become  bankrupt  and  his  trustee 
in  bankruptcy  claims  the  goods^).  The  seller  may,  of  course,  allow  the  purchaser  to 
keep  the  goods  and  sue  for  damages  for  fraudulent  misrepresentation. 

XII.  Recovery  of  Special  Damage. 

In  sale  of  goods  as  in  all  other  cases  of  contract  the  measure  of  general,  that  is 
to  say  ordinary,  damage  is  the  estimated  loss  directly  and  naturally  resulting  from 

1)  Section  53,  sub-s.  3. 

«)  Bostock  V.  Nicholson  [1904]  1  K.  B.  725. 

8)  Jackson  v.   Watson  [1909]  2  K.  B.  183. 

*)  Preist  V.  Last  [1903]  2  K.  B.  148. 

«)  Frost  V.  Aylesbury  Dairy  Co.  Ltd.  [1905]  1  K.  B.  608. 

6)  Chapman  v.   Withers  (1888)  20  Q.  B.  D.  824. 

7)  Seddon  v.  North  Eastern  By.  Co.  [1905]  1  Ch.  326. 

8)  Be  Eastgate  [1905]  1  K.  B.  465. 

»)  Tilley  v.  Bowman  Ltd.  [1910]  1  K.  B.  745. 
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the  breach^).  These  are  the  damages  which  a  reasonable  man  would  contemplate 
as  the  likely  result  of  the  breach  if  he  directed  his  mind  to  it.  The  rules  mentioned 
above  are  merely  designed  to  show  what  damage  can  reasonably  be  considered  to 
have  been  in  the  contemplation  of  the  parties.  Sometimes  in  addition  to  such  general 
damage  as  is  described  above  he  can  recover  special  damage  due  to  the  pecuhar 
circumstances  of  the  particular  breach^).  In  order  to  make  the  other  party  hable  for 
special  damage,  the  party  suing  must  show  that  it  is  such  as  can  reasonably  be  regard- 
ed as  having  been  in  the  contemplation  of  the  parties.  In  order  to  show  this  he  must 
prove  that  the  other  party,  at  the  time  the  contract  was  entered  into,  knew  of  the 
special  circumstances  that  would  give  rise  to  special  damage  in  the  event  of  a  breach 
of  the  contract,  and  had  such  knowledge  that  a  reasonable  man  would  contemplate 
the  special  damage  as  a  natural  result  of  a  breach.  Where,  for  example,  there  has 
been  a  sub-sale  of  the  goods  by  the  buyer  to  a  customer,  and  owing  to  some  defect 
which  is  a  breach  of  warranty  on  the  part  of  the  original  seller,  the  buyer  is  sued  by 
his  customer  and  is  made  hable  in  damages,  the  buyer  can  recover  from  the  original 
seller  any  damages  for  which  he  is  thus  made  hable  and  any  costs  reasonably  incurred 
in  defending  the  action  brought  by  his  customer  3). 

Interest  on  the  price.  Where  the  breach  on  the  part  of  a  buyer  consists  in 
failure  to  pay  the  price,  interest  on  the  money  due  is  not  recoverable  by  the  seller 
unless  there  is  a  special  stipulation  that  interest  shall  be  charged,  or  unless  the 
plaintiff  sues  in  damages  for  non-payment  of  the  price  at  an  agreed  time*).  In  the 
former  case  it  is  recoverable  as  being  a  debt  agreed  to  be  paid,  and  in  the  latter  the 
jury  may  award  it  as  part  of  the  damages  for  non-payment  at  the  agreed  time,  where 
there  is  an  agreement  in  writing  for  payment  at  a  given  time,  or  when  by  demand  in 
writing  the  creditor  has  notified  the  debtor  that  interest  will  be  charged  after  the 
date  of  the  demand^). 

Expenses  incurred  to  mitigate  the  damage.  The  party  suing  for  a  breach  of 
contract  may  always  prove  that  he  has  done  what  is  reasonable  to  mitigate  the 
damage,  and  is  entitled  to  recover  any  expense  to  which  he  has  been  put  in  taking 
the  necessary  steps  for  this  purpose,  provided  that  this  expense  is  less  than  the  di- 
minution in  damage  thus  brought  about.  Thus,  where  the  plaintiffs  agreed  to  supply 
certain  machines  to  the  defendants  and  deUvered  machines  that  were  defective  and 
unsuitable  for  the  purpose  for  which  they  were  supphed,  and  the  defendants,  after 
notice  to  the  plaintiffs  reserving  their  right  to  damages,  purchased  from  a  third 
person  other  machines,  to  take  the  place  of  those  supphed  by  the  plaintiffs  and  to 
lessen  the  loss  that  would  be  caused  by  using  them,  the  cost  of  obtaining  the  other 
machines  was  taken  into  account  in  assessing  the  damages  payable  to  the  plaintiffs 
by  the  defendants  8). 

1)  Sale  of  Goods  Act,  s.  60  (1),  s.  61  (2),  s.  63  (3). 

2)  Sale  of  Goods  Act,  s.  54. 

»)  Hammond  v.  Buasey  (1888)  20  Q.  B.  D.  at  p.  100;  Wallis  v.  Pratt  [1910]  2  K.  B.  at  p. 
1011;  [1911]  A.  C.  394. 

*)  Sale  of  Goods  Act,  s.  64. 

«)  3  &  4  Will.  IV,  c.  42,  s.  28. 

6)  British  WeaHnghouae  Electric  and  Marmfacturing  Company  v.  Underground  Electric 
Railway  of  London  [1912]  A.  C.  673. 


Title  X.   Maritime  Law. 

By  Arthur  B.  Langridge,  B.  A.,  Barrister-at-Law. 


I,  Introductory. 

The  law  merchant  and  merchant  shipping.  In  speaking  of  the  law  merchant 
as  it  applies  to  bills  of  exchange  Lord  Blackburn  i)  made  some  pertinent  remarks 
which  serve  to  illustrate  the  position  of  the  general  rules  which  regulate  the  relation 
of  the  law  merchant  and  the  ordinary  municipal  law  in  civihssed  countries :  "There 
are  in  some  cases  differences  and  peculiarities  which  by  the  mimicipal  law  of  each 
country  are  grafted  upon  it  (the  general  law  merchant)  and  which  do  not  affect  other 
countries;  but  the  general  rules  of  the  lawmerchant  are  the  same  in  all  countries".. ..2). 
Similarly,  in  the  case  of  the  usages  of  mariners,  Cockburn,  L.C.J,  said,  in  speaking 
of  the  universaUty  of  the  practice  of  deviating  to  save  hfe  at  sea:  "The  uniform 
practice  of  the  mariners  of  every  natioii  —  except  such  as  are  in  the  habit  of  making 
the  unfortunate  their  prey  —  of  succouring  others  who  are  in  danger,  is  so  universal 
and  weU  known,  that  there  is  neither  injustice  nor  hardship  in  treating  both  the 
merchant  and  the  insurer  as  making  their  contracts  with  the  shipowner  subject 
to  this  exception  to  the  general  rule  of  not  deviating  from  the  appointed  course. 
Goods-owners  and  insurers  must  be  taken,  at  all  events  in  the  absence  of  any  stipula- 
tion to  the  contrary,  as  acquiescing  in  the  universal  practice  of  the  maritime  world, 
prompted  as  it  is  by  the  inherent  instinct  of  human  nature,  and  founded  on  the  com- 
mon interest  of  aU  who  are  exposed  to  the  perils  of  the  seas"^). 

It  is  this  feature  of  practical  uniformity,  subject  to  occasional  differences  and 
pecuharities,  which  distinguishes  the  law  merchant  from  the  local  and  municipal 
systems  of  law  found  in  the  countries  sharing  the  common  boon  of  systems  of  com- 
mercial law  which  have  had  a  common  origin  and  which  tend  continually  to  become 
more  and  more  uniform.  The  general  legal  systems  prevaihng  in  England  and  Scot- 
land, for  example,  differ  so  widely  that  the  principles  and  even  the  phraseology  of 
the  law  in  the  one  are  not  infrequently  whoUy  unfamiliar  to  the  inhabitants  of 
the  other,  yet  the  Englishman  and  the  Scot  who  enter  into  commercial  transactions 
with  each  other  would  rarely  be  able  to  obtain,  in  case  of  dispute,  a  different  deci- 
sion in  the  courts  of  one  country  from  that  which  would  be  given  in  the  courts  of 
the  other ;  and  a  British  statute  deahng  with  commercial  matters  can  be  made  to 
apply  to  either  realm  merely  by  the  substitution  of  the  equivalent  terms  used  in  each 
system  of  jurisprudence*).  How  in  the  case  of  EngUsh  jurisprudence  a  system  of 
mercantile  law  so  much  akin  to  the  systems  prevailing  throughout  the  west  of 
Europe  and  countries  deriving  their  legal  systems  thence  has  arisen,  involves  an 
inquiry  of  some  interest  into  the  position  of  merchants  and  trade  in  the  earher 
days  of  EngUsh  history. 

Another  feature  of  the  law  merchant  is  its  capacity  of  development:  "It  is 
also  to  be  remembered  that  the  law  merchant  is  not  fixed  and  stereotyped;  it  has 
not  yet  been  arrested  in  its  growth  by  being  moulded  into  a  code ;  it  is,  to  use  the 
words  of  Cockburn, L.C. J.,  inGoodwin  v.  Rdbarts^),  capable  of  being  expanded  and 
enlarged  so  as  to  meet  the  wants  and  requirements  of  trade  in  the  varying  circum- 
stances of  commerce,  the  effect  of  which  is  that  it  approves  and  adopts  from  time 
to  time  those  usages  of  merchants  which  are  found  necessary  for  the  convenience 
of  trade;  our  common  law,  of  which  the  law  merchant  is  but  a  branch,  has  in  the 
hands  of  the  judges  the  same  faciUty  for  adapting  itself  to  the  changing  needs  of 
the  general  pubUc;  principles  do  not  alter,  but  old  rules  of  applying  them  change, 
and  new  rules  spring  into  existence"?). 

The  law  merchant  and  common  law.  That  the  law  merchant  is  in  the  twentieth 
century  a  part  of  the  common  law  of  the  realm  is  a  proposition  which  it  would  be 

1)  A  judge  of  the  Court  of  Queen's  Bench,  1859 — 1876,  a  Lord  of  Appeal  in  Ordinary, 
1876 — 1887;  one  of  the  great  common  lawyers  of  the  reign. 

2)  M'Lean  v.  Clydesdale  Banking  Co.  (1883)  9  App.  Cas.   105. 

3)  Scaramanga  v.  Stamp  (1880),  5  C.  P.  D.  p.  305. 

*)  Possibly  one  or  two  exceptions  may  be  found  in  the  Sale  of  Goods  Act. 
6)  (1875),  L.  R.   10  Ex.  p.  346. 

6}  Per  Bigham,  J.  (now  Lord  Mersey  of  Toxteth)  in  EdeUtein  v.  Schuler  [1902]  2  K.  B. 
pp.   164,   155. 
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idle  to  dispute ;  but  the  investigation  of  the  slow  process  by  which  it  became  so,  and 
of  its  position  before  the  courts  of  common  law  began  to  supplant  the  special  tribunals 
wherein  the  law  merchant  and  the  law  maritime  were  formerly  administered,  forms 
an  interesting  study  ia  the  history  of  EngUsh  institutions  to  which  but  a  brief  space 
can  be  allotted  here.  EngHsh  courts  have  historically  affected  and  maintained  an 
atmosphere  of  insularity,  denying  the  authority  of  foreign  codes  or  precedents  save 
in  so  far  as  an  English  court  could  be  shown  to  have  adopted  or  could  be  induced 
to  adopt  principles  either  similar  or  identical  as  representing  EngUsh  law.  "The 
Roman  law"  said  Tindal.  L.C.J.,  "forms  no  rule  binding  in  itself,  upon  the  subjects 
of  these  realms;  but  in  decidiiig  a  case  upon  principle,  where  no  direct  authority 
can  be  cited  from  our  books,  it  affords  no  small  evidence  of  the  soundness  of  the 
conclusion  at  which  we  have  arrived,  if  it  proves  to  be  supported  by  that  law,  the 
fruit  of  the  researches  of  the  most  learned  men,  the  collective  wisdom  of  ages,  and 
the  groundwork  of  the  municipal  law  of  most  of  the  countries  of  Europe i).  So  again 
of  the  law  merchant  Lord  Blackburn  wrote:  "There  is  no  part  of  the  history  of 
Enghsh  law  more  obscure  than  that  connected  with  the  common  maxim  that  the 
law  merchant  is  part  of  the  law  of  the  land.  In  the  earUer  times  it  was  not  a  part 
of  the  common  law  as  it  is  now,  but  a  concurrent  and  co-existent  law  enforced 
by  the  power  of  the  realm,  but  administered  by  its  Own  courts  iu  the  Staple  or 
else  in  the  Star  Chamber."  After  citing  the  words  of  the  Lord  Chancellor^)  in  1474 
in  a  case  in  the  Star  Chamber  touching  the  carriage  of  goods  to  a  wrong  destination 
and  there  converting  them^),  Lord  Blackburn  continues:  "It  is  obvious  that  at 
that  time  the  law  merchant  was  a  thing  distinct  from  the  common  law.  This  accounts 
for  the  very  remarkable  fact  that  there  is  no  mention  whatever  of  bills  of  exchange, 
or  other  mercantile  customs,  in  our  early  books ;  not  that  they  did  not  exist,  but  that 
they  were  tried  in  the  Staple,  and  therefore  were  not  mentioned  in  the  books  of 
common  law;  just  as  the  matters  over  which  the  Court  of  Admiralty  or  Ecclesia- 
stical Courts  have  exclusive  jurisdiction  are  at  this  day  never  treated  as  parts  of 
the  common  law.  But  as  the  Courts  of  the  Staple  decayed  away,  and  the  foreign 
merchants  ceased  to  live  subject  to  a  peculiar  law,  those  parts  of  the  law  merchant 
which  differed  from  the  common  law  either  fell  into  disuse  or  were  adopted  into 
the  common  law  as  the  custom  of  merchants,  and  after  a  time  began  to  appear 
in  the  books  of  common  law.  How  this  great  change  was  brought  about  does  not 
appear".  He  proceeds  to  comment  on  the  earhest  reported  case  on  a  biU  of  exchange 
being  only  in  1602*),  and  the  first  case  of  ret  vindicatio  or  stoppage  in  transitu  in 
1690^)  and  continues:  "It  seems  quite  impossible  that  such  matters  should  not 
have  been  the  subject  of  litigation  in  some  shape  or  other  in  England  for  centuries 
before  those  times 8)." 

So  far  as  it  is  feasible  to  sever  the  law  maritime  from  the  law  merchant  with 
which  it  inevitably  had  so  close  a  connexion,  it  will  be  found  that  a  similar  in- 
dependence of  the  common  law  and  of  continental  rules  has  been  asserted ;  but  that 
whereas  such  parts  of  the  law  maritime  as  relate  to  the  use  of  ships  have  generally, 
like  the  law  merchant,  been  absorbed  into  the  common  law,  such  parts  as  relate 
to  ships  themselves,  as  chattels,  and  their  dangers  and  perils  at  sea,  have  developed 
into  the  law  administered  not  at  common  law  but  by  the  Courts  exercising  juris- 
diction in  Admiralty.  "The  first  point  raised"  said  Lord  Esher,  M.  R.,  "is,  whence 
is  the  original  or  common  law  jurisdiction'')  of  the  High  Court  of  Admiralty  of 
England  to  be  ascertained  ?   The  answer  is,  from  the  continuous  practice,  and  the 

1)  Aeton  V.  Blundell  (1843),  12  M.  &  W.  p.  353. 

2)  Probably  Lawrence  Booth,  Bishop  of  Durham. 

3 )  Le  ChauneeUer,  Cest  suit  est  pris  per  un  marohaunt  alien  que  est  venus  per  safe  conduit  icy, 
et  il  nest  tenus  de  suer  solonques  le  ley  del  terre  (i.  e.  the  common  law)  a  tarryer  le  trial  de  XII 
homes,  et  auters  solempnites  del  ley  del  terre,  mes  doyt  suer  icy  (i.  e.  in  the  Star  Chamber)  et 
serra  determine  solonque  le  ley  de  nature  en  le  Chauncerie,  et  il  doyt  suer  la  de  hower  en  houre 
et  de  jour  pur  le  sped  des  Marchauntes  .  .  .  Et  coment  que  ils  sount  venus  deyns  le  royalme 
pur  ceo  le  Roy  ad  jurisdiction  deux  de  mitter  destoyer  al  droyt  &c.  mes  ceo  serra  secundum 
legem  nature  que  est  appell'  per  ascuns  ley  Marchaunt  que  est  ley  universall'  per  tout  le  mon- 
de .  .  .    Year  Book,  13  Edward  IV  (Eaater),  10  a. 

*)  Martin  v.  David  Boure,  Easter,  44  Eliz. :  reported  Cro.  Jao.  6  (a  foreign  bill). 
6)   Wiseman  v.   Vandeputt  (1691),  2  Vern.  203. 
6)  Blackburn  on  Sale,  3rd  Ed.  pp.  345,  346. 

')  I.  e.  the  jurisdiction  enjoyed  by  the  Admiralty  Court  with  which  Courts  of  Commion  Law- 
did  not  assume  to  interfere.  ' 
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judgments  of  the  great  judges  who  have  presided  in  the  Admiralty  Court,  and  from 
the  judgments  of  the  Courts  at  Westminster i).  This  proposition  was  thus  stated  in 
The  Gaetano  i  Maria^).  "It  is  not  the  ordinary  municipal  law  of  the  country,  but 
it  is  the  law  which  the  EngUsh  Court  of  Admiralty  either  by  act  of  ParUament 
or  by  reiterated  decisions  and  traditions  and  principles  has  adopted  as  the  English 
maritime  law."  "Neither  the  laws  of  the  Rhodians,  nor  of  Oleron  nor  of  the  Hanse 
Towns,  are  of  themselves  any  part  of  the  Admiralty  law  of  England.  It  was  attempted 
by  one  of  the  counsel  for  the  respondents  to  say  that  the  laws  of  Oleron  were  to  be 
cohsidered  as  part  of  the  law  of  England.  To  any  one  who  reads  some  of  their  strange 
enactments  (of  which  he  cited  as  examples  Arts.  23,  24,  26)  it  must  be  ridiculous 
to  suggest  that  they  are  part  of  the  English  law.  But  they  contain  many  valuable 
principles  and  statements  of  marine  practice  which,  together  with  principles  found 
in  the  Digest  and  in  the  French  and  other  ordinances,  were  used  by  the  judges 
of  the  English  Court  of  Admiralty  when  they  were  moulding  and  reducing  to  form 
the  principles  and  practice  of  their  Court" 3).  In  his  judgment  in  the  case  of  Luke 
V.  Lyde^)  Lord  Mansfield  cited  or  referred  to  the  Rhodian  laws,  the  Consolato  del 
Mare,  the  Laws  of  Oleron,  the  laws  of  Wisby,  the  Ordinance  of  the  Emperor 
Charles  V.,  Roceius  de  Navibus  et  Naulo,  and  the  Ordinances  of  Louis  XIV, ;  but 
Lord  Tenterden  aptly  remarks  in  the  preface  to  his  great  work^)  that  neither  trea- 
tises nor  ordinances  nor  the  civil  law  nor  even  the  'ordinance  of  Oleron  (which  being 
considered  as  the  edict  of  an  English  prince  has  been  received  with  peculiar  attention 
in  the  Court  of  Admiralty)'  have  the  binding  force  or  authority  of  law  in  this  coun- 
try. The  utility  of  foreign  decisions  and  opinions  has  been  and  still  is  recognised, 
as  in  Dahin  v.  Oxley^)  where  Le  Guidon,  the  French  ordinances,  Vahn,  Pothier, 
Chancellor  Kent,  Casaregis,  the  ordinances  of  Rotterdam,  the  French  Commercial 
Code,  Parsons  on  Maritime  Law,  the  Consolato  del  Mare,  Boulay-Paty,  the  Spanish 
Commercial  Code,  Gilbert's  Code  de  commerce  and  Pardessus'  'Collection  of  Ancient 
Maritime  Codes'  were  cited  on  a  h"ew  point ;  but  the  value  of  such  citations  is  rather 
by  way  of  illustration  than  as  binding  authorities. 

The  process  of  unification  of  the  law  merchant  and  the  common  law,  of  which 
we  see  the  result  to-day,  may  be  traced  through  three  stages,  wherein  a  gradual 
though  imperceptible  development  occurred :  the  first  stage  may  roughly  be  said 
to  last  from  the  thirteenth  century  to  the  end  of  the  sixteenth,  and  its  principal  feature 
is  the  administration  in  special  tribunals  of  the  law  formed  by  the  usages  of  mer- 
chants') to  the  practical  exclusion  of  thesuperior  courts  of  common  law;  the  second 
stage  may  be  said  to  cover  the  years  from  1600  to  the  era  of  Lord  Mansfield  {circa 
1756 — 1788),  and  in  it  the  usages  of  merchants  began  to  be  regularly  enforced, 
when  proved,  in  a  court  of  common  law,  while  the  special  tribunals  for  mercantile 
causes  were  rapidly  falling  into  desuetude,  the  special  privileges  and  liabilities 
of  merchants  were  being  extended  to  other  classes,  and  treatises  both  English 
and  foreign  on  the  law  merchant  were  becoming  familiar  to  the  EngUsh  lawyer 
and  merchant,  although  at  first  they  did  little  more  than  reproduce  old  ordinances 
and  collections  already  hoary  with  age.  The  third  stage,  still  in  progress,  begins 
with  the  crystaUization  of  many  usages  of  merchants  into  principles  of  the  common 
law,  under  the  influence  of  Lord  Mansfield  in  his  long  career  and  of  his  successors ; 
with  the  publication  of  works  on  commercial  and  maritime  law  by  men  whose  sub- 
sequent authority  as  judges  only  added  value  to  the  books  which  they  had  produced 
in  their  earher  days ;  and  with  the  formation  of  that  great  body  of  case  law  which 
is  at  once  the  pleasiu'e  and  the  terror  of  the  student  of  our  law. 

In  the  earhest  stage,  when  merchants  in  some  degree  formed  a  class  apart 
from  the  rest  of  the  community  in  respect  of  their  transactions  and  their  courts, 

1)  I.  e.  the  Courts  of  Conimoii  Law. 

2)  (1882),  7  P.  D.   137. 

3)  Oas  Float  Whitton,  No.  2  [1896]  P.  pp.  47,  48. 

4)  (1759),  2  Burrow,  882. 

6)  Abbott  on  Shipping,  1st  ed.   1801,  p.  308. 

6)  (1864),  15  C.  B.,  N.  S.  646  (on  the  alleged  right  of  a  charterer  to  abandon  the  goods 
to  the  shipowner  for  the  freight). 

7)  The  law  merchant  must  be  understood  to  have  applied  much  more  to  transactions  in 
foreign  trade  than  to  the  smaller  domestic  dealings  of  persons  to  whom  the  county  court  of  the 
sheriff  or  the  local  court  of  the  borough  or  the  King's  courts  were  probably  always  available, 
even  if  justice  was  there  dilatory., 

24* 
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and  when  much  of  the  trade  of  the  country  was  in  the  hands  of  aUen  traders,  there 
were  available  in  every  fair  and  market  courts  known  as  courts  of  piepoudre  i), 
wherein  speedy  hearing  was  given  in  the  case  of  disputes  between  merchants  and 
traders,  especially  in  the  cases  of  traders  who  were  strangers,  of  any  of  the  various 
nationaUties  resorting  to  them;  and  before  such  a  tribunal  trying  'pleas  of  mer- 
chandise' with  traders  as  Utigants  and  traders  as  assessors  or  doomsmen,  the  only 
code  that  could  give  satisfaction  would  be  one  familiar  to  them  in  aU  the  places 
where  they  traded 2).  Moreover  for  their  debts  merchant  creditors  were  given  speedy 
remedies  against  their  debtors'  persons,  goods,  and  lands^).  About  this  period 
began  the  institution  of  the  Staple,  whereby  the  monopoly  (formerly  enjoyed 
principally  by  the  Hanse  merchants)  of  the  export  of  wools,  woolfells,  leather, 
tin,  and  lead  was  assigned  to  one  or  more  towns  to  which  such  commodities  had 
to  be  brought  for  sale  or  exportation;  the  towns  so  assigned  were  changed  from  time 
to  time,  but  the  characteristic  feature  of  ,•  Staple  was  its  possession  of  a  mayor 
and  constables  before  whom  debts  could  be  acknowledged,  with  the  effect  that  an 
even  more  expeditious  remedy  became  available  in  cases  of  default  than  existed 
under  the  Statutes  of  Merchants.  The  prosperity  of  the  Staples  fluctuated;  an  en- 
deavour was  made  to  abolish  them  in  1328*),  but  in  1353  we  find  elaborate  regulations 
for  holding  them  in  England^) ;  that  the  king's  Justices  (i.  e.  of  the  courts  of  common 
law  when  on  assize)  shall  not  have  cognisance  of  things  appertaining  to  the  cogni- 
sance of  the  mayor  and  ministers  of  the  staple;  that  aU  contracts  and  trespasses 
shall  be  dealt  with  by  the  law  merchant  and  in  no  wise  by  the  common  law,  unless 
the  plaintiff  elects  to  sue  at  common  law;  also  that  where  both  parties  are  'strangers' 
the  jury  also  shall  be  'strangers',  if  one  party  only,  then  haK  the  jury  shall  be  strangers ; 
that  under  the  security  known  as  a  statute-staple  there  shall  be  not  delay  in  ex- 
ecution for  3  months  as  under  a  statute-merchant ;  that  aliens  have  time  to  depart 
if  war  breaks  out ;  and  that  speedy  justice  be  done  'de  jour  en  jour  et  de  heure  en 
heure'.  Here  we  have  a  wide  gulf  fixed  between  the  courts  of  common  law  and  their 
procediure  and  the  courts  of  the  Staple ;  but  the  fortunes  of  the  Staple  were  doomed 
to  decadence  with  the  rise  of  EngUsh  manufactures  and  greater  consumption  of 
commodities  within  the  realm. 

Although  the  courts  of  common  law  may  never  have  entirely  ignored  mer- 
cantile affairs  it  should  not  be  overlooked  that  their  rules  and  procedure  made 
it  very  difficult  to  enforce  a  mercantile  obUgation  except  before  a  tribunal  specially 
cognisant  thereof;  at  a  time  when  the  only  formal  written  obHgation  was  a  deed 
sealed  and  dehvered,  a  common  law  court  is  found  refusing  to  act  upon  a  deed  made 
abroad  8);  assignment  of  rights  could  give  no  right  against  the  debtor  to  the 
assignee,  although  biUs  of  exchange  were  then  known;  the  right  of  survivorship  be- 
tween owners  in  common  prevailed  at  common  law  against  the  rule  of  the  law  mer- 
chant that  jus  accrescendi  inter  mercatores  non  habet  locum;  and  it  is  therefore  not 
surprising  to  find  that  mercantile  causes  during  this  epoch  are  not  reported  as 
being  tried  before  the  common  law  judges,  but,  as  has  been  pointed  out,  rather 
before  local  tribunals  or  special  tribunals  such  as  the  Courts  of  the  Admirals  or  the 
court  of  the  Constable''). 

It  has  already  been  shown  that  the  Enghsh  courts  have  always  regarded  with 
jealousy  any  assertion  that  a  foreign  code  or  ordinance  is  of  any  authority  per  se 
in  this  country;  but  they  have  also  always  been  able  and  willing  to  recognise  local 
and  municipal  customs  of  this  country.  A  trade  custom  need  not  be  ancient,  but 
must  be  general,  i.  e.  must  apply  in  all  cases  within  the  area  in  which  it  is  alleged 
to  exist,  it  must  be  reasonable,  and  within  the  law;  if  at  any  time  that  which  was 
once  a  custom  is  proved  to  be  universal  it  ceases  to  be  a  mere  custom,  and  has  be- 
come part  of  the  common  law  of  the  land.    There  may  thus  be  mercantile  usages 

1)  Sci.  'pedis  pulverosi'. 

2)  Cf.  Select  Cases  on  the  Law  Merchant  [Selden  Society,  vol.  23,  1908,  ed.  Charles  Gross, 
Ph.  D.]. 

3)  Statutes  of  Merchants,  11  Edw.  I  (1283)  at  Acton  Burnell  and  13  Edw.  I  (1285): 
cf.  14  Edw.  Ill  (1340),  c.  XI. 

*)  2  Edw.  Ill,  Stat.  Northampton,  c.  IX. 
6)  27  Edw.  ni,  Stat.  2;  Ordinacio  Stapularum. 

*)  Anon.  2  Edw.  11  (1308):  deed  made  at  Berwick  would  not  support  an  action  of  debt 
(see  Selden  Society,  vol.  17  [1903],  p.  110). 

')  Cf.  Pat.  Rolls,  20  Ric.  II  (1397),  28  March,  p.  102,  Cope  v.  Snoke. 
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which  have  not  yet  acquired,  and  perhaps  never  will  acquire,  the  character  of  com- 
mon law  rules,  while  as  to  others  they  have  been  proved  so  often  that  the  courts 
require  no  proof  of  their  existence  and  vaUdity ;  in  other  words  they  are  now  common 
law  rules  applicable  in  every  appropriate  case :  "tiel  payment  enter  merchants  est 
conus  . . .  et  les  Judges  covient  prender  notice  de  ceo  que  est  use  enter  Merchants 
pur  le  maintenance  detraffick"!)  and  "the  custome  of  Merchants  is  part  of  the  com- 
mon law  of  this  Elingdom,  of  which  the  judges  ought  to  take  notice :  and  if  any  doubt 
arise  to  them  about  their  customes  they  may  send  for  the  merchants  to  know  their 
custome,  as  they  may  send  for  the  CiviUians  to  know  their  law' '  2) ;  and  in  1 689  the  court 
was  of  opinion  that  it  ought  ex  officio  to  take  notice  of  the  law  of  merchants  and 
had  in  several  cases  done  so^).  When  a  general  usage  has  been  judicially  ascertained 
and  estabhshed,  it  becomes  a  part  of  the  law  merchant,  which  courts  of  justice  are 
bound  to  know  and  recognise*).  The  law  merchant  "is  neither  more  nor  less  than 
the  usages  of  merchants  and  traders  in  the  different  departments  of  trade,  ratified 
by  the  decisions  of  Courts  of  law  which,  upon  such  usages  being  proved  before  them, 
have  adopted  them  as  settled  law  with  a  view  to  the  interests  of  trade  and  the  public 
convenience  .  .  .  By  this  process  what  before  was  usage  only,  unsanctioned  by 
legal  decision,  has  become  engrafted  upon,  or  incorporated  into,  the  common  law, 
and  may  thus  be  said  to  form  part  of  it" 5). 

The  gradual  process  of  assimilation  by  the  common  law  of  the  leading  principles 
of  commercial  law  was  therefore,  it  is  suggested,  aided  by  several  causes :  the  deca- 
dence of  the  local  and  special  tribunals,  the  influence  of  the  pubHcation  of  treatises 
on  law  of  a  type  which  showed  a  considerable  advance  on  the  bald  statements  of 
rules  less  and  less  appUcable  to  existing  conditions  as  time  went  on,  the  increase 
of  national  commerce  and  population,  the  labours  of  some  eminent  jurists  on  the 
bench,  and  lastly  the  enactment  of  statutes  which  to  some  extent  favoured  trade^). 
In  1622  Gerard  Malynes,  a  London  Merchant,  pubhshed  his  "Lex  Mercatoria", 
the  first  Enghsh  work  directly  devoted  to  mercantile  law').  Charles  Molloy  published 
in  1676  his  "De  Jure  Maritimo  et  NavaU  or  a  Treatise  of  Affairs  Maritime  and 
of  Commerce" ;  Wyndham  Beawes,  an  EngUsh  consul,  wrote  his  "Lex  Mercatoria" 
early  in  the  eighteenth  century,  and  this  was  almost  the  last  of  those  general  treatises 
which  were  destined  to  be  supplanted,  so  far  as  lawyers  were  concerned,  by  the  more 
speciaUsed  works  on  particular  subjects  such  as  Park  on  Insurance  and  Abbott  on 
Shipping.  Of  the  judges  of  this  era  Sir  John  Holt,  L.  C.  J.,  may  well  be  singled 
out,  as  his  memory  wiU  endure  not  only  for  his  opinion  in  the  Case  of  the  Bankers'*) 
but  still  more  for  the  famous  decision  in  the  case  of  bailments  9)  which  is  still  the 
locus  dassicus  on  the  subject.  It  was  Holt's  strict  adherence  to  the  letter  of  the 
law  that  rendered  necessary  a  statute  i")  asserting  the  negotiabiUty  of  a  promissory 
note ,  but  it  has  been  said  that  the  legal  qualities  of  a  bill  of  lading  may  largely 
be  attributed  to  his  opinions.  In  this  period  too  may  be  found  the  beginning  of  the 
obUteration  for  many  purposes  of  the  special  rights  and  habiUties  of  traders  as  dis- 
tinguished from  ordinary  citizens,  which  only  survive  to-day  in  an  obscure  comer 
of  the  Bankruptcy  Act,  but  then  might  prevent  a  non-trader  from  being  hable  on 
a  biU  of  exchange  or  becoming  bound  by  a  Statute-merchant,  while  throughout  this 
period  and  for  many  years  later  only  a  trader  could  be  made  a  bankrupt. 

The  third  and  present  stage  of  Enghsh  commercial  law  began  with  the  long 
judicial  career  of  WiUiam  Miu-ray,  Earl  of  Mansfield,  to  lawyers  and  merchants 

ij  Pieraon  v.  Pountneys  (1609),  Yelverton,  p.  136. 

2)  Hobart,  C.  J.,  in  Vanheath  v.  Turner  (1621),  Winch,  24. 

3)  Garter  v.  Dowrish  (1689),  Carthew,  83. 

4)  Brandao  v.  Barnett  (1846),  12  CI.  &  F.  p.  806,  per  Lord  Campbell. 

6)  Goodwin  v.  Rdbarta  (1875)  L.  R.  10  Ex.  p.  346,  per  Cockburn,  L.  C.  J. 

*)  E.  g.  43  Eliz.  (1601)  c.  12  (providing  Commissioners  to  try  disputes  on  Policies  of  marine 
Assurance,  to  prevent  the  delay  of  actions  at  law);  14  Car.  II  (1662)  o.  23  (to  improve  the  speedy 
procedure  and  process  in  Assurance  cases);  9  Will.  Ill  (1697 — 98)  c.  15  (to  enable  Merchants 
and  Traders  to  have  arbitration  awards  made  Rules  of  Court) ;  9  Will.  Ill  c.  1 7  (process  on  Inland 
Bills  of  Exchange);  3  &  4  Ann  (1704)  o.  8  (to  assimilate  Promissory  Notes  to  Bills  of  Exchange). 

')  Reprinted  in  1686  with  various  codes  and  ordinances  of  maritime  law,  such  as  Oleron, 
Wisby  and  the  Hanse  Towns. 

8)  1700,  State  Trials,  XIV,  1,  29,  where  he  defeated  a  shameless  attempt  to  repudiate  pubUo 
obligations  of  the  Crown. 

9)  Gogga  v.  Bernard  (1704),  1  Sm.  L.  C.  (ed.   11)  173. 
10)  3  &  4  Ann.  (1704)  c.  8. 
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alike  "clarum  et  venerabile  nomen".  In  the  famous  case  of  lAcldyarrow  v.  Mason^),' 
Biiller,  J.,  said:  "Thus  the  matter  (sci.  as  to  the  indorsement  of  bills  of  lading  in 
blank  or  to  a  particular  indorsee)  stood  till  within  these  thirty  years:  since  that 
time  the  commercial  law  of  this  country  has  taken  a  very  different  turn  from  what 
it  did  before  . . .  Before  that  period  we  find  that  in  courts  of  law  all  the  evidence 
in  mercantile  cases  was  thrown  together;  they  were  left  generally  to  a  jury,  and  they 
produced  no  estabhshed  principle.  From  that  time  we  all  know  the  great  study 
has  been  to  find  some  certain  general  principles,  which  shall  be  known  to  all  man- 
kind, not  only  to  rule  the  particular  case  then  under  consideration,  but  to  serve 
as  a  guide  for  the  future.  Most  of  us  have  heard  these  principles  stated,  reasoned 
upon,  enlarged,  and  explained,  till  we  have  been  lost  in  admiration  at  the  strength 
and  stretch  of  the  human  understanding.  And  I  should  be  very  sorry  to  find  myself 
under  a  necessity  of  differing  from  any  case  on  this  subject  which  has  been  decided 
by  Lord  Mansfield,  who  may  be  truly  said  to  be  the  founder  of  the  commercial  law 
of  this  country."  The  inestimable  services  to  the  mercantile  community  which  this 
great  jurist  rendered  are  piquantly  illustrated  by  the  savage  attack  made  upon 
him  [by  the  author  of  the  Letters  of  Junius  2):  "In  contempt  or  ignorance  of  the 
common  law  of  England,  you  have  made  it  your  study  to  introduce  into  the  court 
where  you  preside  maxims  of  jurisprudence  unknown  to  EngUshmen.  The  Roman 
code,  the  law  of  nations,  and  the  opinions  of  foreign  civilians,  are  your  perpetual 
theme ;  but  who  ever  heard  you  mention  Magna  Charta  or  the  Bill  of  Rights  with 
approbation  or  respect."  If  we  disregard  the  invective,  this  passage  shows  the  atti- 
tude which  Lord  Mansfield  took  towards  the  law  merchant ;  he  appraised  it  at  its 
true  worth  and  recognised  that  it  was  something  other  than  the  common  law  of 
England.  The  offence  charged  against  Lord  Mansfield  was  in  fact  a  benefit  which 
he  bestowed  upon  the  community  at  large.  Many  of  his  luminous  expositions  of 
mercantile  law  were  deHvered  when  he  was  sitting  at  the  Guildhall  in  the  City  of 
London,  the  most  appropriate  forum  that  can  be  conceived ;  he  had  there  special 
jurors  who  were  conversant  with  mercantile  usages,  and  were  constantly  summoned 
to  serve  in  his  court,  a  service  which  in  itself  was  deemed  a  high  distinction.  Of 
his  decisions  it  was  said  by  Lord  Thurlow  "Ninety-nine  times  out  of  a  hundred  he 
was  right  in  his  opinions  and  decisions ;  and  where  once  in  a  himdred  times  he  was 
wrong  ninety-nine  men  out  of  a  hundred  would  not  discover  it." 

The  development  of  commercial  law  in  England  since  the  days  of  Lord  Mans- 
field has  three  principal  features:  the  decisions  and  expositions  of  many  eminent 
Judges  whom  it  is  here  impossible  to  enumerate,  although  the  names  of  James  Parke 
(Lord  Wensleydale)3),  Sir  James  Shaw  Willes*),  and  Sir  James  Charles  Mathew^) 
could  not  be  omitted  from  any  retrospect ;  the  second  feature  is  found  ia  the  very 
numerous  statutes  which  have  been  passed  to  regulate  or  codify  various  branches 
of  the  law  merchant ;  and  the  third  is  the  estabhshment  of  a  system  for  the  speedy 
and  business-like  dispatch  of  commercial  causes. 

The  activity  of  Parliament  in  legislating  for  commercial  needs  is  spasmodic, 
but  statutes  of  two  categories  may  serve  to  illustrate  the  tendencies  of  legislation ; 
one  class  is  that  of  enactments  altering  the  existing  law,  such  as  the  Merchant  Ship- 
ping Acts  of  1734, 1786,  1813, 1854  and  1894—1911,  the  Factors  Acts  of  1823—1889, 
the  BiUs  of  Lading  Act,  1855,  the  Bankruptcy  Acts,  1825 — 1890,  and  with  such 
statutes  may  be  classed  Acts  hke  the  Companies  Acts,  1862 — 1908,  or  the  Patents 
Acts,  and  the  Acts  which  indirectly  affect  commerce  by  affecting  the  tribimals  which 
hear  commercial  matters,  such  as  the  Admiralty  Court  Acts  of  1840  and  1861,  and 
the  Judicature  Acts  of  1873  and  later.  The  other  class  of  statutes  represents  the 
few  attempts  at  codification  which  have  been  made;  the  Bills  of  Exchange  Act, 
1882,  the  Partnership  Act,  1890,  the  Sale  of  Goods  Act,  1893,  the  Marine  Insurance  , 
Act,  1906,  and  in  a  different  fashion  the  Copyright  Act,  1911.  This  substantial 
body  of  legislation  has  naturally  in  many  cases  affected  the  law  applicable  to  mer- 

1)  (1787),  2  T.  R.  p.  73. 

2)  Letter  XLI. 

8)  1782 — 1868,  a  judge  of  the  King's  Bench  1828 — 1834,  a  baron  of  the  Court  of  Exchequer 
1834 — 1855;  created  Baron  Wensleydale,  1856. 

*)  1814 — 1872;  a  judge  of  the  Court  of  Common  Pleas,  1855 — 1872. 

»)  1831 — 1908;  a  judge  of  the  Court  of  Queen's  Bench,  and  of  the  Court  of  Appeal;  in  1895 
he  was  the  first  judge  assigned  to  hear  Commercial  Causes. 
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chant  vessels,  whether  the  question  arises  in  a  Court  of  Admiralty  or  a  Court  of 
Common  Law. 

II.  Legislation  affecting  Shipping  and  British  Ships. 

Registration.  A  British  ship  is  a  vessel  registered  under  the  Merchant  Shipping 
Actsi)  (unless  exempted  from  registry^))  in  the  register  of  British  ships^)  at  some 
port  of  registry*).  A  ship  of  a  class^)  that  needs  to  be  registered  loses®)  if  unregistered 
the  benefits  enjoyed  by  British  ships  (such  as  limitation  of  liability,  or  immunity 
in  case  of  fire  or  theft '')j  but  is  not  relieved  from  the  liabilities  of  a  registered  ship 
(such  as  the  payment  of  dues,  fines,  and  forfeitures)  and  is  also  liable  to  detention. 
Registration  confers  the  status  of  British  nationality  8),  with  the  incidental  rights 
of  fljTing  the  British  flag  (the  red  ensign  for  the  merchant  service,  or  the  blue  ensign 
for  the  Royal  Naval  Reserve*)  and  of  invoking  the  diplomatic  assistance  of  British 
represenliatives . 

When  all  requirements  for  registry^")  are  completed  a  certificate  of  registryii), 
solely  for  use  in  the  lawful  navigation  of  the  shipi^)^  ig  granted. 

What  is  a  ship  ?  The  terms  "vessel"  and  "ship",  besides  the  meanings  which 
they  bear  when  used  in  business,  have  necessarily  been  defined  with  greater  preci- 
sion for  the  purposes  of  various  statutes;  but  there  is  no  general  statutory  defini- 
tion to  be  found.  "Vessel"  is  usually  a  term  of  wider  signification  than  "ship" 
but  in  some  cases  the  widest  possible  meaning  has  been  given  to  the  term  "ship". 
In  the  Merchant  Shipping  Acts  "vessel"  includes  i^)  "any  ship  or  boat  or  any  other 
description  of  Vessel  used  in  navigation",  whUe  "ship"  includes  every  description 
of  vessel  used  in  navigation  not  propelled  by  oars :  but  in  the  Foreign  Enlistment 
Act^*)  "ship  includes  any  description  of  boat,  vessel,  floating  battery,  or  floating 
craft ;  also  any  description  of  boat,  vessel,  or  other  craft  or  battery,  made  to  move 
either  on  the  surface  of  or  under  water,  or  sometimes  on  the  surface  of  and  some- 
times under  water";  on  the  other  hand  in  the  Harbours,  Docks  and  Piers  Clauses 
Act^S)  "vessel"  includes  "ship,  boat,  Ughter  and  craft  of  every  kind,  and  whether 
navigated  by  steam  or  otherwise";  The  Admiralty  Court  Act,  1840'®)  deals  with  ships 
or  vessels  1')  and  with  ships  or  sea-going  vessels i^)  without  any  definition  of  the  terms, 
and  the  Admiralty  Court  Act,  1861 1*),  provides  that  the  term  "ship"  shall  include 
any  description  of  vessel  used  in  navigation  not  propelled  by  oars.  Wherever,  there- 
fore, a  ship  or  vessel  is  affected  by  any  statutory  provision  the  terms  of  the  statute 
must  be  considered  in  order  to  ascertain  their  appHcabUity.  The  County  Courts 
Admirialty  Jurisdiction  Act,  186820),  speaks  only  of  vessels"  without  any  definition, 
while  the  similar  act  of  186921)  gpeaks  only  of  "ships"  and  evades  any  definition  of 
the  term,  although  it  is  to  be  read  and  interpreted  as  one  Act  with  the  Act  of  1868. 

Measurement,  Tonnage,  and  Load-line.  Every  British  ship  before  registration 
is  measured 22)  to  ascertain  her  register  tonnage23)  in  the  manner  prescribed 2*).   This 

1)  M.  S.  A.   1894^1907. 

2)  M.  S.  A.   1894,  s.  3. 

3)  Ibid.  3S.  4,  5;  1906,  s.  51. 
*)  M.  S.  A.  1894,  8.  4. 

5)  Ibid.  88.  2,  3;   1898,  s.  1;  1906,  s.  70. 

6)  Ibid.  s.  72. 

')  M.  S.  A.  1894,  88.  602,  503. 

8)  Ibid.  s.  2. 

9)  M.  S.  A.   1894,  8.   73;  King'8  Regulations  (Navy),  1911,  Art.   127. 

10)  M.  S.  A.  1894,  88.  6—13. 

11)  Ibid.  3.   14. 

12)  Ibid.  «.   15. 

13)  Ibid.  s.  742. 

1*)  1870,  33  &  34  Vict.  ...  90,  s.  30. 

15)  1847,  10  &  11  Vict.  u.  27,  ».  3. 

16)  3   &  4  Viet.  u.   65. 
1')  Ibid.  88.  3,  4. 

18)  Ibid.  8.  6. 

19)  24  Vict.  o.  10,  8.  2. 

20)  31  &  32  Vict.  u.  71. 

21)  32  &  33  Vict.  c.  51. 

22)  M.  S.  A.   1894,  SB.  77—87;  1906.  sa.  54,  55. 

23)  M.  S.  A.  1894,  8.  82. 
2*)  Ibid.,  Schedule  II. 
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tonnage  appears  in  her  certificate;  for  purposes  of  limitation  of  liability i)  some  of 
the  deductions  under  these  rules  are  restored  to  the  register  tonnage;  and  after 
19132)  no  ship  wiU  be  allowed  a  deduction  for  propeUing-power  exceeding  55% 
of  the  register  tonnage  remaining  after  other  authorised  deductions  have  been  made'). 

Register  tonnage  is  a  hypothetical  tonnage  ascertained  by  dividing  the  capa- 
city in  cubic  feet  (after  all  authorised  deductions  have  been  made  from  the  gross 
capacity)  by  100.  Gross  tonnage  is  the  cubical  capacity  in  feet  divided  by  100*). 
Deadweight  carrying  capacity  (D.  W.  C.)  means  the  actual  hfting  power  for  cargo 
(or  cargo-carrying  capacity  in  tons  of  20  hundredweight).  For  commercial  purposes 
this  depends  on  the  displacement  of  the  vessel  as  Umited  by  the  load-hne  regula- 
tions s)  — 

The  load-line  is  a  horizontal  line  18  inches  long,  bisecting  a  circular  disc  12 
inches  in  diameter,  painted  amidships  on  each  side  of  the  vessel^);  different  load- 
lines  may  be  allowed  for  different  seasons  of  the  year'');  the  position  of  the  load- 
hnes  is  fixed  under  Board  of  Trade  Regulations 8).  The  load-Une  regulations  apply 
to  foreign  ships  while  in  a  port  in  the  United  Eangdom^),  unless  exempted  under  the 
principal  Act^").   The  existing  load-line  Regulations  are. 

1.  As  to  British  ships.  Regulations  of  12  Jan.  1899,  and  24  April  and  30  May  1907. 

2.  As  to  British  Colonial  Ships,  Regulations  for  India  (1899),  South  Australia 
(1900),  Straits  Settlements  (1893);  Victoria  (1899);  as  to  foreign  ships,  order 
of  23  Oct.  1908,  to  operate  from  1  Oct.  1909,  with  exemptions  for  Gterman 
ships  (21  Nov.  1908),  and  French  ships  (22  Nov.  1909),  the  Netherlands 
(11  June,  1910),  Sweden  (13  Oct.  1910). 

Ownership.  No  ship  can  be  registered  as  a  British  ship  unless  she  is  wholly  owned : 

1.  By  natural-bom  British  subjects,  or 

2.  By  persons  duly  naturahsed  or  made  denizens,  or 

3.  By  a  body  corporate  (usually  a  limited  liability  company)  estabhshed  and 
having  its  principal  place  of  business  i^)  within  the  British  Empire  i*). 

Where  the  beneficial  interest  is  severed  from  the  legal  ownership  (as  in  the  case 
of  trusts)  both  the  legal  and  the  beneficial  owners  must  be  duly  qualified  i3) ;  but  the 
shareholders  in  a  qualified  body  corporate  need  not  (since  they  do  not  individually 
own  interests  in  the  vessel  herself)  be  qualified  as  individuals  to  own  her. 

Where  an  interest  in  a  British  ship  passes  by  operation  of  law  to  an  unquah- 
fied  person,  that  person  may  procure  a  sale  of  the  interest  so  passing  i*)  and  receive 
the  proceeds;  but  a  false  declaration's)  of  qualification  to  own  an  interest  in  a 
British  ship'^S)  (or  any  other  attempted  acquisition  by  mere  act  of  the  parties) 
of  such  an  interest  by  an  unquahfied  person  renders  the  interest  so  acquired  sub- 
ject to  forfeiture  to  the  Crown '''). 

For  the  purposes  of  registration  there  are  in  every  British  ship  64  shares  or  sixty- 
fourths;  each  share  may  be  owned  jointly  by  a  number  of  qualified  persons  not 
exceeding  5^^),  but  such  joint-owners  cannot'^)  deal  severally  with  their  respective 
Joint-interests  in  a  ship  or  share;  it  is  thus  impossible  to  acquire  in  severalty  less 
than  a  sixty-fourth  by  act  of  the  parties,  but  this  only  affects  the  legal  ownership, 
not  the  beneficial  interest. 


»)  Ibid.,  s.  503;  1906,  b.  69. 

2)  M.  S.  A.  1907,  s.  1. 

3)  M.  S.  A.  1894,  ss.  78—81. 
*)  Ibid.,  SB.  77,  78. 

S)  Ibid.,  s.  438. 

«)  M.  S.  A.,  1894,  ss.  438—445;  1906,  bb.  1,  6—8. 
')  Begulations,  paras.   2 — 8. 

s]  M.  S.  A.  1894,  8.  438;  Begulations  of  12  Jan.,  1899. 
9)  M.  S.  A.  1906,  s.  I. 
")  Ibid..,  1894,  s.  445. 

11)  Gf.  De  Beers  v.  Howe  [1906]  A.  C.  455;    M.  S.  A.  1894,  s.  9  (I). 

12)  M.  S.  A.  1894,  s.  1. 

13)  Ibid.  ss.  57,  71. 
1*)  Ibid.  3.  28. 

15)  Ibid.  s.  67  (2). 

16)  Ibid.  ss.  1,  9  (V). 

17)  Ibid.  s.  71. 

18)  Ibid.  s.  5  (II). 

19)  Ibid.  s.  5  (IV).  J 
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A  declaration  of  ownership^),  including  the  qualification  to  own^)  and  the  in 
terest  owned^),  is  required  before  registration  of  any  owner  or  part-owner*). 

A  registered  owner  of  a  ship  or  share  therein  has,  subject  to  rights  shown  by 
the  register  to  be  vested  in  any  other  person,  absolute  power  s)  to  dispose  thereof 
and  to  give  effectual  receipts  for  the  proceeds S). 

Seaworthiness  and  Navigation.  It  is  a  misdemeanour  to  send  or  knowingly  to 
take  a  British  ship')  to  sea  in  such  an  unsea worthy  state  as  to  be  likely  to  endanger 
the  life  of  any  person;  the  owner  and  the  master  are  bound 8)  to  use  all  reasonable 
means  to  secure  her  seaworthiness  for  and  during  the  voyage  9).  A  British  ship 
in  a  port  in  the  United  Kingdom  which  by  reason  of  the  defective  condition  of  her 
hull,  equipment  or  machinery  ^O)  or  by  reason  of  undermanningi^)  or  overloading  or 
improper  loading  i^)  is  unfit  to  proceed  to  sea  without  serious  danger  to  human  life 
may  be  detained  as  unsafe  in  order  to  be  surveyed i*).  Similar  provisions  i*)  apply 
to  foreign  ships  in  ports  in  the  United  Kingdom,  unless  they  have  merely  put  in  on 
an  emergency,  not  being  bound  to  a  port  in  the  United  Kingdom. 

Every  British  foreign-going  ship^^)  and  every  foreign  steamship  carrying  pass- 
engers between  places  in  the  United  Kingdom  must  carry  i^)  duly  certificated  i')  or 
quaUfied  personnel,  viz. 

1.  A  duly  certificated  masteri^). 

2.  If  of  100  tons  or  more,  a  duly  certificated  mate^®),  and,  where  more  than 
one  mate  is  carried  at  least  two  duly  certificated  mates^O). 

3.  If  a  steamship,  one  or  more  duly  certificated  engineers  2i). 

4.  If  she  has  100  or  more  persons  on  board,  a  duly  quahfied  medical  prac- 
titioner22). 

5.  If  she  is  of  1000  or  more  tons  gross  tonnage,  a  duly  certificated  cook^s). 
The  Board  of  Trade  may^*)  make  rules  as  to  life-saving  appliances ^s)  to  be 

carried  by  British  ships  26)   and  by  foreign   ships  while  in  ports  in  the  United 
Kingdom^'). 

British  sea-going  passenger  steamships  must  have  compasses  properly  ad- 
justed 28);  and  all  British  sea-going  steamships  must  have  a  fire-hose29). 

»)  Ibid.  s.  9. 

2)  Ibid.  s.  1. 

3)  Ibid.  s.  9  (IV). 
*)  Ibid.  s.  9. 

fi)  Ibid.  s.  56. 

« j  Barclay  v.  Poole  [1907]  2  Ch.  284.  The  bankruptcy  doctrine  of  reputed  ownership  has, 
as  a  rule,  no  operation  in  regard  to  British  ships. 

7)  M.  S.  A.  1894,  s.  1. 

«)  Ibid.  s.  457. 

9)  Cf.  Hedley  v.  Pmkney  [1894]  A.  C.  222. 
10)  M.  S.  A.  1894,  8.  459. 
")  Ibid.  1897,  s.  1. 

12)  Ibid.  1894,  s.  459. 

13)  Cf.  Court  of  Survey  Rules,  29  Sept.  1876,  11  Jan.  1877. 
1*)  M.  S.  A.  1894,  s.  462;  1897,  s.  1  (2);  1906,  ss.  2,  6. 

IB)  M.  S.  A.  1894,  s.  742. 

16)  Ibid.  s.  92  (1). 

1')  Ibid.  ss.  92  (3),  94,  99. 

18)  Ibid.  s.  92  (1)  (a). 

19)  Ibid.  s.  92  (b);  1906,  s.  56. 
2»)  Ibid.  s.  92  (o). 

21)  Ibid.  ss.  92  (d)  (e). 

22)  Ibid.  s.  209. 

23)  Ibid.  1906,  s.  27. 

24)  M.  S.  A.   1894,  s.  427—431. 
28)-  Ibid.  s.  427  (1). 

26)  Ibid.  s.  427  (1)  (b). 

27)  Ibid.  1906,  ss.  4,  6.  The  existing  rules  as  to  British  ships  were  made  on  10  Feb. 
1902,  24  May  1909,  19  April  1910,  and  14  June  1911;  as  to  foreign  ships,  23  October  1908. 
ships  of  France,  the  German  Empire,  Norway  and  Sweden  being  exempted  by  special  Orders 
in  Council  under  M.  S.  A.  1906,  o.  48.  s.  4  made  in  1909 — 1910,  and  Denmark  and  the  Nether- 
lands by  Orders  of  22  April  and  11  June  1910. 

28)  M.  S.  A.   1894,  s.  432  (1). 

29)  Ibid.  s.  432  (1). 
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A  statutory  scale  of  provisions  for  the  crew  is  established  i)  for  practically  all 
British  vessels^),  and  foreign-going  vessels  must  carry  medicines  and  medical  stores 
according  to  prescribed  scales^),  and  anti-scorbutics  unless  exempted*). 

The  Regidations  for  the  Prevention  of  CoUisions  at  Sea^)  must  be  observed  8) 
byaU  owners  and  all  masters  of  British  ships''),  wheresoever  they  may  be,  and  by 
foreign  ships  when  within  British  jurisdiction^)  or  when  the  foreign  country  has  con- 
sented 9)  that  these  Regulations  shall  apply  to  its  ships  when  outside  British  jiu^is- 
dictionio). 

No  British  ship  may  be  laden")  or  sent  to  sea^^)  with  a  grain-cargo i^)  unless  all 
necessary  and  reasonable  precautions  have  been  taken-  to  prevent  shifting  of  the 
cargo ;  and  in  particular  grain-cargoes  laden  in  the  Mediterranean  or  Black  Seas, 
or  on  the  coast  of  North  America,  must  be  so  laden  as  to  comply  with  the  Act^*)  •  both 
British^s)  and  foreigni^)  vessels  bringing  grain-cargoes  from  these  areas  arebound 
to  give  certain  notices  as  to  the  kind  and  quantity  of  graia  carried  i'),  and  also  to 
permit  inspection  where  an  officer  authorised  by  the  Board  of  Trade  demands  it^^). 
It  is  also  an  offence  for  any  foreign  ship  to  be  laden  with  a  grain-cargo  in  the  United 
Kingdomis)  or  to  arrive  in  the  United  Kingdom  with  a  grain-cargo  so  loaded 20)  that 
it  would  be  an  offence  itt  the  case  of  a  British  ship  21 ). 

Timber,  i.  e.  wood-goods,  either  heavy 22)  or  hght23)  may  not  be  carried  in  any 
ship,  British  or  foreign,  to  any  port  in  the  United  Kingdom,  which  arrives  between 2*) 
31  October  and  16  April,  as  deck-cargo,  except  under  the  conditions  specified 25). 

Certain  goods  (such  as  vitriol,  gunpowder  and  explosives)  of  a  dangerous 
character  must  be  distinctly  marked  before  shipment,  and  notice  must  be  given 
by  the  consignor  to  the  ship  26);  in  the  absence  of  marking  or  notice  the  goods  may 
be  thrown  overboard;  the  ship  is  not  bound  to  receive  any  such  package;  save  by 
express  agreement,  and  may  require  a  suspected  package  to  be  opened  27). 

Prohibitions  and  restrictions  on  importation  in  respect  of  certain  goods.  In 
some  cases,  chiefly  for  reasons  of  pubho  poHcy  based  on  moral  or  financial  conside- 
rations, goods  of  specified  kinds  may  not  be  imported  at  all  or  may  only  be  imported 
under  severe  restrictions ;  such  goods  iaclude  reprints  of  copjrright  books  28),  counter- 
feit or  degraded  coin,  many  forms  or  preparations  of  tobacco  or  alcohol,  hides  or 
other  portions  of  infected  animals29),  arms  and  ammunition 30),  goods  liable  to  for- 

M.  S.  A.  1906,  s.  25. 
Ibid.   1894,  s.   113. 

Ibid.  s.  200;  and  Scales  of  March  11,  1903. 
Ibid  s.  200  (3),  and  Orders  of  Oct.  30,  1899,  March,  1903. 
See  Regulations  of  13  Oct.  1910. 
M.  S.  A.  1894,  3.  418. 
Ibid.  s.  418  (1). 
Ibid.  s.  418  (2). 
Ibid.  B.  424. 

Such  consent  has  been  given  by  the  principal  maritime  nations;  cf.  Order  in  Council, 
13  Oct.  1910,  Schedule  11. 

M.  S.  A.  1894,  ss.  452  (1),  456. 
Ibid.  s.  452  (1). 
Ibid.  s.  456. 

Ibid.  s.  453,  and  Schedule  XVIIL 
Ibid.  s.  454  (1). 
Ibid.  1906,  a.  3  (4). 
Ibid.  1894,  s.  454. 
Ibid.  s.  455;  1906,  s.  3  (3). 
M.  S.  A.  1906,  s.  3  (1). 
Ibid.  s.  3  (2). 

Board  of  Trade  Notices,  1 — IX,  under  this  part  of  the  Act  are  collected  as  a  Stationery 
pubUcation  dated  1890. 
M.  S.  A.  1906,  s.  10  (5)  (a). 
Ibid.  s.  10  (5)  (b). 
I.  e.  both  dates  excluded. 

M.  S.  A.  1906,  s.  10.    See  Board  of  Trade  Minutes,  7  Febr.  1907  and  20  Aug.  1907. 
M.  S.  A.  1894,  ss.  446  sqq.  and  of.  Explosive  Substances  Act,  1883,  s.  8. 
Cf.  as  to  the  common  law  liability  of  the  consignor,  Bamfield  v.  Goole  Transport  Co. 
2  K.  B.  94. 
Copyright  Act,  1911,  ss.  2  (2),  14. 

29)  Customs  Law  Consolidation  Act,  1876,  s.  42. 

30)  Ibid.  B.  43. 
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feiture  under  the  Merchandise  Marks  Acts  and  goods  fraudulently  marked  there- 
underi). 

III.  Co-ownership,  and  Management  of  Ships. 

Most  British  ships  are  now  owned  by  companies,  owning  all  the  64  shares; 
but  where  not  so  owned,  the  owners  of  the  64  shares  are  co-owners  of  the  ship. 

Prima  facie  co-owners  of  a  British  ship  are  part-owners,  not  partners^),  but 
circumstances  may  indicate  that  they  are  partners  3).  As  part-owners  they  are  tenants 
in  common*),  each  with  an  equal  right  to  the  possession  and  use  of  the  vessel.  If 
they  agree  to  employ  the  vessel  for  profit  they  are  Hable  for  the  expenses  iucurred 
in  respect  of  the  adventure  5)  as  L£  they  were  partners.  Their  habihty,  whether  arising 
ex  delicto  or  ex  contractu  is  for  the  whole  of  the  damages®)  or  debt')  claimed;  but 
there  is  a  right  to  contribution  from  the  other  co-owners S),  legal  or  equitable. 

Position  and  authority  of  managing  owner  or  ship's  husband.  Owing  to  the 
inherent  difficulties  in  management  of  a  ship  by  co-owners,  they  usually  agree  in 
appointing  a  managing  owner^),  who  becomes  the  agent  of  all  the  co-owners.  EQs 
name  and  address  must  be  registeredi°),  but  even  without  registration  his  acts  bind 
the  owners  in  any  case  within  his  express  or  ostensible  authority.  His  express 
authority  is  usually  defined  in  writing  (often  by  the  articles  of  association  of  a  com- 
pany owning  a  ship),  while  his  ostensible  authority  results  from  his  positional).  If 
there  is  no  managing  owner  the  name  of  a  ship's  husband i^)^  who  will  have  all  the 
obhgations  and  liabiHties  of  a  managing  owner,  must  be  registered.  The  ostensible 
authority  1^3)  of  a  managing  owner  or  ship's  husband  extends  to  acts  touching  the 
employment  of  the  ship,  such  as  procuring  a  charter,  making  arrangements  to  fulfil 
the  ship's  part  therein,  or  pledging  the  co-owners'  credit  for  necessary  repairs  when 
he  cannot  within  a  reasonable  time  consult  them.  His  express  authority  depends 
on  the  terms  of  the  instrument  recording  it,  if  any. 

Title  and  ownership.  The  Admiralty  Court  possessed  some  inherent  Jurisdic- 
tion (now  much  extended  by  statute^*)  over  both  British  and  foreign  vessels  in 
questions  of  title  and  ownership  and  the  incidental  rights  to  possess  the  vessel,  to 
enjoy  profits  arising  from  her  employment  and  to  manage  her.  The  court  is  however 
averse  from  exercising  this  jurisdiction  in  the  case  of  foreign  vessels  unless  either  the 
parties  i^)  or  the  diplomatic  representative  of  the  country  to  which  the  ship  belongs 
eonsenti®). 

Disputes  between  co-owners.  Where  confUcting  claims  of  title  or  ownership, 
or  for  possession  or  profits,  or  to  management,  are  made,  the  principles  involved 
belong  to  municipal  rather  than  maritime  law,  but  the  Admiralty  Division  can 
alone  exercise  the  beneficial  procedure  in  rem:  such  claims  may  arise: 

1.  In  an  action  directly  affecting  title  or  ownership. 

2.  Where  the  majority  in  interest  of  the  co-owners  seek  to  get  possession  of  the 
vessel  or  the  proceeds  thereof,  viz.  in  an  action  for  possession. 

3.  Where  a  minority  in  interest  of  the  co-owners  seek  to  protect  their  interest, 
viz.  by  an  action  of  restraint. 

4.  In  disputes  between  co-owners  as  to  accounts  or  as  to  apportionment  of 
earnings. 

1)  (1887),  50  &  51  Vict.  c.  28,  s.   16;   1911,  c.  31,  !i.   1. 

2)  Cf.  Lindley  on  Partnership;  Story  on  Agency,  §  417;  Williams  &  Bruce,  p.  30,  n. 

3)  Campbell  v.  Mullett  (1819),  2  Swanst.  551. 

*)  And  therefore  able  to  assign  their  interests  freely. 

6)  Ohappell  V.  Bray  (1860)  6  H.  &  N.   145. 

6)  Mitchell  V.   Tarbutt  (1794)  6  T.  R.  649. 

')  Ohappelt  V.  Bray,  supra. 

8)  von  Freeden  v.  Bull  (1907)  96  L.  T.  590. 

8)  M.  S.  A.   1894,  s.  59;  Frazer  v.  CutTibertson  (1880)  6  Q.  B.  D.  93. 

10)  M.  S.  A.  1894,  s.  59  (1). 

11)  The  Hunteman  [1894]  P.  214. 
i»)  M.  S.  A.   1894,  s.  59  (2). 

13)  Cf.  Title  "Agency". 

1*)  Adm.  Court  Act.   1840,  s.  4;  Adm.  Court  Act,  1861,  s.  8. 
16)  Cf.   The  Martin  of  Norfolk  (1802)  4  C.  Rob.  293,  p.  297. 

18)  Cf.  The  Agincourt  (1877)  2  P.  D.  239.    If  the  representative  refuses  the  court  will  pro- 
bably dismiss  the  suit:  cf.  The  Nma  (1867)  L.  R.  2  A.  &  E.  44. 
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Accounts  between  co-owners;  order  to  sell  ship.  In  the  case  of  any  ship  regis- 
tered in  England  or  Wales^)  the  Court  has  power^)  to  take  accounts  between  co- 
owners  either  incidentally  in  an  action  or  as  the  principal  matter  in  the  action*) ;  and 
in  the  case  of  any  such  ship  to  order,  in  case  of  any  suit  as  to  ownership,  possession, 
employment  or  earnings,  the  sale  of  the  ship  or  any  share  therein.  Such  an  order 
may  be  made  at  the  request  of  a  minority  in  interest  though  against  the  wiU  of  the 
majority*),  but  the  court  is  loth  to  order  a  sale  against  the  will  of  the  majority, 
and  must  be  satisfied  that  a  sale  is  really  beneficial.  This  power  is  in  English  law 
purely  statutory^). 

Rights  of  a  majority  of  co-owners.  By  a  doctrine  peculiar  in  English  law  to 
Admiralty  law  the  owners  of  a  majority  in  interest  in  any  ship  are  deemed  to  be  entit- 
led to  possession^)  even  if  a  minority  already  in  possession  are  willing  to  indemnify 
the  majority');  in  enforcing  this  right  of  the  majority  the  court  must  now  consider 
equitable  claims  and  defences  as  well  as  legal  rights^).  This  jurisdiction  seems  to 
extend  to  foreign  ships  9),  but  the  court  would  be  reluctant  to  exercise  it  unless  simi- 
lar power  is  given  by  the  law  of  the  flag  of  the  foreign  ship^o),  even  at  the  suit  of  a 
British  part-owner  of  the  foreign  vessel. 

Rights  of  minority  of  co-owners.  The  right  of  the  majority  to  possess,  and  so 
to  direct  the  employment  of  the  vessel,  is  correlative  to  the  right  of  the  minority 
(other  than  a  minority  of  shareholders  in  a  company)  to  be  secured  where  the 
majority  seek  to  employ  the  vessel  against  the  wishes  of  the  minority ii).  In  such 
cases  the  minority  by  bringing  an  Action  of  Restraint  can  always  compel  the 
majority  to  give  security,  viz.  a  bond,  with  sureties,  conditioned  to  pay  the  value 
of  the  applicants'  interest  if  the  vessel  does  not  return  as  stipulated,  i.  e.  to 
England  or  Wales  or,  in  some  bonds,  to  a  named  port  therein ^2).  Where  such  security 
has  been  given,  the  effect  is  that  the  minority  cease  to  be  entitled  to  share  in  the 
profits  of  the  adventure  to  which  they  have  objected  or  to  be  Hable  for  the  expenses 
of  earning  any  profits ;  they  also  will  receive  nothing  for  the  use  or  wear  and  tear  of 
the  vessel  on  the  adventure.  The  court  would  probably  be  reluctant  to  entertain 
an  action  of  restraint  touching  a  foreign  ship,  unless  possibly  in  a  case  where  the 
law  of  the  ship's  flag  contains  similar  provisions  i^). 

One  co-owner  may  bring  an  action  of  restraint  although  the  adventure  to  which 
he  demurs  is  proposed  by  a  managing  owner  to  whose  appointment  he  has  con- 
sented i*). 

Where  the  vessel  is  registered  in  England  or  Wales  a  sale  of  the  vessel  may  be 
ordered  in  any  action  of  possession  or  restraint!^),  but  the  Court  prefers  to  pro- 
cure a  purchase  by  the  majority  of  the  interest  of  the  minority  at  a  valuation 
rather  than  to  order  a  sale  of  the  whole  ship^^),  for  which  it  always  requires  a 
strong  case  to  be  made  out. 

IV.  Mortgages  of  Ships. 

General  principles.  A  British  ship  or  a  share  therein  may,  like  other  chattels, 
be  the  subject-matter  of  a  mortgage.  Such  a  mortgage  may  be  either  registered 
or  unregistered.  A  registered  mortgage  i'')  must  be  in  one  of  the  two  forms  prescribed  is) 
(viz.  to  secure  principal  and  interest  or  to  secure  an  account  current),  as  nearly  as 

1)  The  Sobinaons  (1884)  5  Asp.  338. 

2)  Adm.  Court  Act,  1861,  s.  8. 

3)  Qiutere  whether  equitable  owners  are  within  s.  8:  The  Bonnie  Kate  (1887)  6  Asp.  149. 
*j  The  Hereward  [1895]  P.  284. 

«)  Adm.  Court  Act,  1861,  s.  8. 

«)  The  Elizabeth  <b  Jane  (1841)  1  W.  Kob.  278. 

')  The  Kent  (1862)  Lush.  495. 

8)  The  Valiant  (1839)  1  W.  Rob.  p.  66;  see  Judicature  Act.  1873,  ss.  24,  25. 

9)  Adm.  Court,  Act,  1840,  s.  4. 

10)  The  Graff  A.  Bernstoff  (1854)  2  Spks.  Adm.  30. 

11)  The  England  (1886)  12  P.  D.  32. 

12)  The  Cawdor  [1900]  P.  47. 

15)  The  Graff  A.  Bernstoff,  supra. 
1*)  The  Talca  (1880)  5  P.  D.  169. 

16)  Adm.  Court  Act,  1861,  s.  8. 
18)  The  Marion  (1884)  10  P.  D.  4. 

17)  M.  S.  A.   1894,  ss.  31—38. 

18)  Ibid.  Sched.  I,  Forms  B  (I),  B  (II). 
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circumstances  permit^),  and  is  transferable  only  in  the  manner  prescribed^).  An 
unregistered  mortgage  may  take  any  form  applicable  to  making  a  chattel  a  security 
for  a  loan. 

Under  a  mortgage  of  a  ship  there  would  pass: 

1.  The  ship  with  her  existing  appurtenances  or  any  appurtenances  thereafter 
introduced  in  substitution  therefor 3). 

2.  After  the  mortgagee  has  taken  possession,  a  right  to  collect  freight. 

3.  Any  other  property  specifically  included. 

Registered  mortgages.  By  registration  the  position  of  parties  is  materially 
altered.  A  registered  mortgagee  has  (but  only  with  the  consent  of  prior  registered 
mortgagees,  if  any)  an  absolute  power*)  to  dispose  of  the  ship  or  share,  so  soon  as 
any  default  has  been  made  under  the  mortgage ;  he  is  not  affected  by  the  bankruptcy 
or  insolvency  of  the  mortgagor  after  registration  6) ;  and  the  ship  or  share  is  not  deemed 
to  be  in  the  "reputed  ownership"  6)  of  the  mortgagor ').  The  registered  mortgagee 
obtains,  in  the  absence  of  fraud,  priority  over  all  mortgages  not  already  registered, 
whatever  the  date  of  their  making  8)  and  over  all  mortgages  not  in  the  prescribed 
form,  and  he  is  not  liable  to  be  prejudiced  by  any  subsequent  sale  or  transfer  of  the 
vessel  by  the  mortgagor. 

A  mortgage  which  is  not,  as  nearly  as  circumstances  permit,  in  the  prescribed 
form  cannot  be  registered  without  special  leave®);  and  whatever  the  form  of  a  mort- 
gage, whether  registered  or  unregistered,  it  it  is  made  to  secure  future  advances, 
a  mortgagee  making  further  advances  with  notice  that  a  subsequent  mortgagee  has 
made  advances  after  the  first  mortgage,  cannot  claim  that  his  further  advance  shall 
have  priority  over  such  subsequent  mortgagee  i"). 

Unregistered  mortgages.  A  mortgage  of  a  ship  or  share,  whether  in  the  statutory 
form  or  not,  need  not  be  registered;  if  not  registered  it  is  perfectly  valid^i),  but  the 
mortgagee's  rights  are  less  extensive  ^2)  and  his  claims  will  be  postponed  to  claims 
under  any  registered  mortgage,  even  if  the  registered  mortgage  was  made  after  the 
unregistered  mortgage  and  with  notice  thereof^^). 

No  mortgage  of  a  ship  requires  registration  as  a  bill  of  sale^*);  and  an  unre- 
gistered mortgagee  of  a  ship  or  share  has  in  any  case  the  ordinary  equitable  remedies 
of  a  mortgagee,  such  as  foreclosure,  and  if  his  mortgage  is  by  deed  he  has  the  further 
rights  given  by  statute  to  mortgagees  by  deed^^),  including  those  of  sale  and  of  ap- 
pointing a  receiver  in  certain  events. 

Rights  of  mortgagor  and  mortgagee.  Although  a  mortgage  is  legally  a  transfer 
of  ownership,  the  mortgagee  of  a  ship  or  share  therein  is  not  deemed  to  be  owner 
except  in  so  far  as  may  be  necessary  for  making  the  security  effective!^),  and  the  mort- 
gagor is  deemed  to  continue  to  be  owner. 

It  follows  that  a  mortgagee  is  not  bound  by  the  ship's  contracts  for  necessaries  i''), 
unless  he  has  expressly  authorised  or  ratified  them,  even  though  he  has  had  the 
advantage  of  them  i*).  To  protect  his  security  he  may  prevent  the  vessel  from  saiUng 
uninsured  if  the  mortgagor  has  contracted  to  insure  19);  he  is  not  bound  by  unusual 
engagements  made  by  the  mortgagor  20);  and  the  vessel  which  is  his  security  is  not 

1)  Ibid.  s.  31. 

2)  Ibid.  Sched.  I,  Form  C. 

3)  Goltman  v.  Chamberlain  (1890)  25  Q.  B  D.  328. 

*)  M.  S.  A.  1894,  s.  35;  of.  Barclay  v.  Poole  [1907]  2  Ch.  284. 

«)  Ibid.  s.  36. 

«)  Bankruptcy    Act,  1883,  s.  44  (III). 

')  M.  S.  A.  1894,  s.  36. 

8)  Ibid.  s.  33. 

9)  Ibid.  8.  65  (2). 

10)  The  Benwett  Tower  (1895)  8  Asp.   13. 

11)  M.  S.  A.  1894,  s.  57. 
1*)  See  preceding  paragraph. 

13)  Black  V.   WiOiame  [1895]  1  Ch.  408. 

1*)  Bills  of  Sale  Act,  1878,  s.  4. 

16)  Conveyancing  Act,  1881,  ss.  19 — 24. 

16)  M.  S.  A.   1894,  s.  34. 

1')  See  p.  487. 

18)  Cf.   The  Argentino  [1909]  P.  236. 

19)  Laming  v.  Seater  (1889)  16  Sc.  Sess.  Cas.  4th  Ser.  828. 

20)  The  Manor  [1907]  P.  339. 
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liable  to  seizure  in  execution  by  a  subsequent  judgment  creditor  of  the  mortgagor  i). 
But  he  may  not  interfere  with  acts  of  the  mortgagor  which  do  not  impair  the  security, 
or  bring  an  action  of  restraint  2)  where  a  beneficial  charter  is  proposed,  or  object 
to  a  charter  merely  because  it  will  take  the  vessel  beyond  the  jurisdiction :  the  mort- 
gagor, so  far  as  his  acts  do  not  impair  the  security,  is  deemed  still  to  be  owner,  and 
may  make  contracts  for  the  use  of  the  vessel,  the  supply  of  necessaries,  the  assign- 
ment of  freight  yet  to  be  collected,  repairs,  or  other  matters,  such  as  a  prudent 
owner  would  make  8). 

The  right  to  take  possession  is  one  of  the  ordinary  rights  of  a  first  mortgagee, 
but  in  the  case  of  a  ship  a  mortgagee  may  only  take  possession  if  the  mortgagor 
is  impairing  the  security*)  or  some  default  has  been  made  under  the  mortgage. 
When  he  has  taken  possession  he  has  a  right  to  collect  all  freight  or  passage-money 
due  or  to  become  due;  he  may  use,  or  may  contract  with  others  for  the  use  of,  the 
ship;  and  he  is  entitled  to  the  benefit  of  outstanding  contracts. 

On  the  other  hand,  if  he  takes  possession,  he  must  account  for  his  receipts  and 
his  defaidts;  he  is  Uable  under  such  outstanding  contracts  as  do  not  impair  his  se- 
curity; and  he  is  liable  for  losses  resulting  from  his  dealings  with  the  security, 

A  second  or  puisne  mortgagee  has  no  right  as  against  a  prior  mortgagee  to  take 
possession,  but  any  mortgagee  may  protect  his  interests  by  obtaining  the  appoint- 
ment of  a  receiver. 

Foreign  mortgagee.  Although  by  statute  5)  only  certain  qualified  persons  or 
corporations  may  own  a  British  ship  or  share  therein,  the  effect  of  further  provisions  ^ ) 
of  the  same  statute,  by  providing  that  a  mortgagee  shall  not  be  deemed  to  be  owner 
except  so  far  as  may  be  necessary  to  protect  the  security,  seems  to  be  that  a  non- 
qualified person  (e.  g.  an  ahen  or  a  foreign  corporation)  may  be  a  registered  or  an 
unregistered  mortgagee  of  a  British  ship:  but  that  if  it  became  advisable  to  pro- 
tect the  security  it  could  only  safely  be  done  by  assigning  the  mortgage  to  a  quaH- 
fied  transferee'')  out  and  out  and  not  by  way  of  trust,  The  Merchant  Shipping  Act, 
therefore,  seems  to  make  a  British  ship  an  unsafe  security  for  a  foreign  or  other 
mortgagee  8)  not  qualified  to  own  a  British  ship. 

Priorities.  Any  claim  under  a  mortgage  of  a  ship  or  share  is  postponed  to  any 
claim  under  any  maritime  Hen  8),  and  also  to  claims  under  any  possessory  lieni*) 
created  by  a  mortgagor  in  possession,  as  well  as  to  possessory  liens  created  by  a 
mortgagee  in  possession  himself.  But  claims  under  mortgages  are  preferred  to  claims 
by  material  men^i),  unless  the  mortgagee  has  allowed  himself  to  be  made  responsible 
for  them. 

V.  The  Master:  his  Powers  and  Duties. 

The  master,  i.  e.  any  person,  other  than  a  pilot,  having  command  or  charge 
of  any  ship,  is  the  servant  'prima  facie  of  those  by  whom  he  is  appointed,  the  re- 
gistered owners  or  managing  owner;  va.  cases  of  urgency  a  substituted  master,  with 
similar  authority  and  duty,  may  be  appointed  by  the  High  Court  ^2),  by  a  British 
Consul,  a  part-owner,  a  cargo-owner,  or  a  Naval  Court^^).  He  may  be  removed 
by  the  owners^*)  or  managing  owner,  by  the  High  Court^^),  a  Naval  Court^^),  or  a 
Colonial  Court  of  Admiralty  or  a  Vice- Admiralty  Court i''). 

1)  Dickinson  v.  Kitchen  (1858)  8  E.  &  B.  789. 

2)  See  p.  380. 

3)  Cf.  ColUng  V.  Lamport  (1865)  34  L.  J.  Ch.   166.  498. 
*)   The  Blanche  (1887)  58  L.  T.  592. 

6)  M.  S.  A.   1894,  s.  1. 

6)  Ibid.  s.  34. 

')  Cf.  ibid.  88.  68,  71. 

8)  See  88.   1,  34,  58,  71. 

»)  See  p.  436. 

10)  See  p.  417. 

11)  See  p.  490  and  El  Argentina  [1909]  P.  236. 

12)  M.  S.  A.  1894,  s.  472  (3). 

13)  Ibid.  8.  483  (1)  (a). 

1*)  I.  e.  on  proper  notice  if  he  is  entitled  to  notice:  Creen  v.  Wright  (1876)  1  C.  P.  D.  591. 
16)  M.  S.  A.   1894,  B.  472  (1.) 

16)  Ibid.  8.  483  (1)  (a). 

17)  Ibid.  s.  472  (1). 
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The  master,  as  the  person  appointed  by  the  owners,  is  their  general  agent  to 
do  all  such  acts  as  are  within  the  ordinary  authority  of  a  master  i),  but  modem  faci- 
hties  of  communication  have  tended  to  circumscribe  his  authority  when  in  port 
and  able  to  communicate  with  his  owners.  He  may,  if  in  a  foreign  port  or  place 
where  he  cannot  reasonably  communicate  with  the  owners,  make,  or  employ  a  pro- 
per agent  to  make  a  charter  containing  usual  terms,  and  may  make  such  arrange- 
ments as  are  needful  to  fulfil  the  ship's  part  under  such  a  charter  or  under  a  charter 
made  by  his  owners. 

The  power  of  the  master  of  a  foreign  ship  to  contract  so  as  to  bind  his  owners 
is  regulated  by  the  law  of  the  ship's  flag;  he  may  however  render  the  ship  liable  to 
an  action  in  rem  for  necessaries  suppUed^),  even  if  his  owners  cannot  be  made  liable 
ia  England. 

The  position  of  the  master  of  a  British  ship  is  also  largely  affected  by  statute. 
He  is  to  maintain  discipline  on  board  3)  and  may  do  such  acts  as  are  requisite  to  main- 
tain it,  e.  g.  punish  or  confine  a  seaman*),  or  even  a  passenger  if  circumstances  really 
require  it^).  He  must  enter  iato  the  prescribed  agreement  with  the  crew^),  pay  the 
seamen's  wages  in  the  prescribed  manner''),  victual  the  crew  according  to  scale®), 
and  is  responsible  for  the  legality  of  discharges  of  seamen  in  foreign  countries*)  or 
elsewhere  abroad  i"). 

VI.  The  Legal  Position  of  Foreign  Ships  in  British  Waters. 

The  immunity  from  the  jurisdiction  of  British  courts  of  pubUc  vessels  which 
are  the  property  of  the  Crown^i)  or  of  a  foreign  sovereign  State^^)  while  employed 
by  the  State  13)  is  now  generally  admitted.  A  foreign  sovereign  may  be  plaintiff  in 
the  courts  of  this  country  and  thereby  submit  to  their  jurisdiction  to  a  Hmited 
extent  i*),  and  make  himseU  Hable  to  claims  by  the  person  sued  or  to  give  security  where 
he  is  plaintiff  in  an  action  in  rem'^^).  In  this  way  the  fiction  of  exterritoriaUty  of  for- 
eign pubhc  vessels  is  fully  recognised,  but  no  such  principle  is  admitted  in  the  case 
of  foreign  merchant  vessels.  A  foreign  merchant  vessel,  whether  ia  port,  dock,  or 
harbour,  or  moored  in  waters  adjacent  to  the  coast,  or  passing  through  the  terri- 
torial waters  i^)  of  the  country,  has  no  right  to  immunity  from  any  proceedings,  civil 
or  criminal,  to  which  a  British  merchant  vessel  might  be  subjected  i'').  It  is  however 
of  no  advantage  to  a  State  to  concern  itself  with  the  purely  internal  affairs  of  a  vessel 
merely  passing  through  its  territorial  waters,  and  it  is  unUkely  that  any  State  would 
seek  to  enforce  its  theoretical  rights  in  this  respect  i®) ;  but  where  the  acts  of  a  foreign 
vessel  within  territorial  waters  do  affect  those  entitled  to  the  protection  of  the  local 
laws,  there  is  every  reason  for  holding  that  the  foreign  vessel  is  hable  to  those  laws, 
if  in  fact  process  can  be  served  on  her  or  her  owner,  or  she  can  be  found  in  those 
waters  and  arrested^*).  It  is  by  no  means  necessary  to  deny  that  a  vessel  in  the  terri- 
torial waters  of  one  State  does  remain  subject  to  the  laws  of  her  own  State,  but  she 
does  not  (and  those  on  board  her  in  any  capacity  whatsoever  do  not)  for  that  reason 
escape  from  the  local  municipal  law  of  the  place  where  she  in  fact  is.  British  courts 
however  are  so  far  careful  to  avoid  unnecessary  interference  with  the  internal  affairs 

1)  Grant  v.  Norway  (1851)  10  C.  B.,  p.  687;  and  see  Title  "Agency". 

2)  See  p.  488. 

3)  M.  S.  A.   1894,  ss.  220  et  seq. 

4)  The  Lowther  Castle  (1825)  1  Hagg.  Adm.  384;  M.  S.  A.  1894,  s.  240  (3). 
8)  Ibid.  s.  287:  Aldworth  v.  Stewart  (1866)  14  L.  T.,  N.  S.  862. 

6)  M.  S.  A.   1894,  ss.   113—124. 

7)  Ibid.  ss.  131—134. 

8)  M.  S.  A.   1906,  s.  25  (1). 

»)  M.  S.  A.  1894,  ss.  186—188. 

10)  Ibid.  ss.  187,  188. 

11)  Cf.   The  Scotia  [1903]  A.  C.  501. 

12)  The  Jasay  [1906]  P.  270. 

13)  The  Parlement  Beige  (1880)  5  P.  D.   197. 

1*)  South  African  Bepublic  v.  Chemin  de  Fer  du  Nord  (1878)  5  P.  D.  197. 

15)  The  Newbattle  (1885)  10  P.  D.  33. 

16)  Cf.  M.  S.  A.   1894,  s.  685;  and  cf.  S.  v.  Keyn  (1876)  2  Ex.  D.  63. 

17)  Cf.  Hall,  International  Law,  5th  ed.  pp.  204 — 207. 

18)  The  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Vict.  c.  73),  draws  no  distinction 
between  stationary  and  passing  vessels  in  making  provision  as  to  indictable  offences. 

19)  Cf.  M.  S.  A.  1894,  s.  688;  Shipowners'  Negligence  (Remedies)  Act,  1905. 
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of  foreign  vessels  that  they  are  loth  to  deal  with  questions  of  title,  ownership,  or 
possession  1),  without  the  consent  either  of  the  parties  or  of  the  consul  of  the  foreign 
State,  and  in  claims  for  wages  against  a  foreign  ship  or  for  possession  it  is  expressly 
provided  that  notice  shall  be  given  to  the  consul  of  the  State  to  which  the  vessel 
belongs,  if  there  be  one  in  London^).  This  rule,  although  it  now  has  a  statutory 
effect,  was  a  rule  of  courtesy  towards  foreign  States  and  is  based  on  the  old  practice 
of  the  Court  of  Admiralty;  but  the  court  is  not  absolutely  bound  by  a  protest  of  the 
consul  against  the  case  being  allowed  to  proceed  3).  It  may  also  be  observed  that 
even  with  regard  to  the  internal  affairs  of  foreign  merchant  vessels  Parliament 
shows  an  increasing  tendency  to  assimilate  the  provisions  affecting  foreign  vessels 
to  those  affecting  British  vessels;  as  for  instance  in  matters  touching  the  carriage 
of  dangerous  cargoes,  the  calculation  of  tonnage  for  the  purposes  of  limitation  of 
liabihty,  the  sufficiency  of  crew-spaces  and  the  availability  of  remedies  in  rem. 

VII,  Affreightment. 

In  general.  Apart  from  express  stipulations  in  any  contract  of  carriage,  rights 
and  Habihties  under  any  contract  to  carry  goods  by  water  are  regulated  by  common 
law  and  by  statute. 

At  common  law  a  public  or  common  carrier  of  goods  for  reward  is  bound  to 
deUver  them  safely  without  loss  or  damage,  or  to  answer  for  their  value  or  for  any 
damage;  he  is  in  effect  an  insurer  of  the  goods.  In  this  position  would  be  a  ship- 
owner who  offers  his  vessel  as  a  general  ship  without  requiring  any  special  contract, 
either  in  home  or  foreign  trade.  Whether  a  vessel  carrying  the  goods  of  one  shipper 
only,  or  carrying  a  specified  cargo,  is  in  the  absence  of  express  stipulations  a  general 
ship  or  a  ship  having  the  same  UabiUties  as  a  general  sMp*)  is  an  unsettled  point, 
but  such  a  question  wUl  not  in  practice  arise  with  foreign-going  ships.  However, 
it  seems  that  all  shipowners  hiring  out  their  vessels  to  carry  goods  without  express 
stipulations  restricting  liability  are  hable  as  insurers^). 

A  carrier  by  water  may,  apart  from  express  stipulations,  excuse  himself  for  non- 
delivery or  for  damage,  by  proof  of  certain  common  law  or  statutory  defences. 

At  common  law  it  is  a  defence  that  the  loss  or  damage  was  due  solely  (and  without 
any  negligence  of  the  shipowner  or  his  agent)  to: 

1.  The  act  of  God,  i.  e.  that  the  casualty  was  brought  about  by  natural  causes 
wholly  outside  human  agency,  and  such  that  its  occurrence  could  not  be 
reasonably  anticipated  or  its  effects  avoided  by  the  exercise  of  any  reasonable 
amount  of  foresight ,  pains  or  care ;  e .  g .  damage  by  lightning  or  by  hurricane  ^ ) . 

2.  The  king's  enemies,  i.  e.  the  beUigerent  enemies  of  the  State  to  which  the 
vessel  belongs ;  but  probably  this  term  does  not  include  the  enemies  of  the 
State  to  which  the  shipper  belongs,  or  the  acts  of  persons  who  belong  to  a 
State  at  peace  with  the  shipowner's  sovereign,  or  of  pirates. 

3.  A  justifiable  sacrifice ;  such  a  sacrifice  occurs  where  goods  in  course  of  carriage 
are  voluntarily  destroyed  or  damaged  in  the  presence  of  a  danger  affecting 
all  interests  and  under  a  real  necessity,  as  where  goods  are  properly  jettis- 
oned to  relieve  a  vessel  in  distress ;  if  the  sacrifice  results  in  the  preservation 
of  property  endangered  there  is  a  case  of  general  average'). 

4.  A  defect  inherent  in  the  goods  themselves  or  in  their  packing;  i.  e.  where  loss 
or  damage  arises  from  such  a  defect  operating  without  any  default  or  error 

1)  The  Agmcourt  (1877)  2  P.  D.  239;  of.  Adm.  C.  A.  1861,  ti.  8. 

2)  R.  S.  C,  Order  V,  r.   16. 

3)  Cf.  The  Leon  XIII  (1883)  8  P.  D.  121.  It  would  be  out  of  place  in  an  article  on  Maritime 
Law  to  adduce  authorities  at  length  on  the  extent  to  which  local  municipal  law  appUes  to  all 
persons  and  vessels  within  the  limits  of  the  territorial  jurisdiction  of  the  State  where  the  persons 
or  property  may  be;  but  the  wide  application  of  local  law  and  the  exclusion  of  exterritoriaUty 
which  occur,  as  it  is  submitted,  in  the  case  of  foreign  private  vessels,  are  illustrated  by  the  fact 
that  some  countries  (but  not  the  United  Kingdom)  have  found  it  convenient  to  enter  into 
Conventions  to  exclude  the  local  municipal  law  in  specified  circumstances;  and  similarly  this 
country  has  found  it  advisable  to  provide  by  statute  a  means  whereby  mail-steamers  may  be 
protected  against  the  operation  of  local  law. 

*)  Liver  Alkali  Go.  v.  Johnson  (1874)  L.  R.  7  Ex.  338. 
6)  Nugent  v.  Smith  (1876)  1  C.  P.  D.  423. 

6)  Nugent  v.  Smith,  uhi  supra. 

7)  See  p.  415. 
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of  the  carrier  or  his  agents ;  such  loss  is  commonly  said  to  be  due  to '  'inherent 
vice"  or  "vice  propre" :  the  carrier,  however,  is  bound  to  use  such  care  as  the 
goods  require,  so  far  as  he  knows  their  nature  or  can  perceive  their  con- 
dition, and  so  far  as  he  is  aware  of  defective  packing  and  is  able  to  remedy 
it  he  ought  to  do  so^). 
Such  excuses  are  not  allowed  to  a  carrier  who  has  in  fact  been  negUgent,  by 
himself  or  his  agent ;  such  neghgence  may  exist : 

1.  In  the  employment  of  an  unseaworthy  vessel. 

2.  In  deviation  from  the  proper  course  of  carriage. 

3.  In  failure  to  prosecute  the  voyage  with  reasonable  dispatch,  or 

4.  In  the  employment  of  incompetent  agents;  and  in  any  case  the  carrier  is 
bound  to  exercise  reasonable  care  to  avoid  such  perils,  and  to  restrict  their 
injurious  consequences  (if  possible)  when  they  do  happen. 

By  statute  the  owner  of  a  British  sea-going  ship  is  exempted  from  habiUty 
for  loss  or  damage  to  goods  on  board  by  reason  of  fire 2)  on  board;  this  exemption 
is  not  lost  merely  because  the  unseaworthiness  of  the  vessel  is  the  cause  of  the  fire  3), 
but  the  protection  wiU  be  lost  if  the  intention  of  the  parties  is  to  exclude  the  ope- 
ration of  the  section*),  whether  that  intention  is  clearly  expressed  or  is  necessanly 
to  be  implied  from  the  terms  of  the  agreement*).  A  shipowner  is  also  exempted 
from  hability  for  loss  by  fire  or  theft  of  gold  or  silver  articles  or  precious  stones, 
where  the  owner  or  shipper  thereof  has  not  on  shipment  declared  the  true  nature  and 
value  of  the  goods,  unless  the  fire  or  theft  occurs  with  his  actual  fault  or  privity^). 

By  statute,  also,  the  owner  of  a  registered^)  British  ship  or  of  a  foreign  ship 
is  exempted  from  habihty  beyond  a  Hmited  amount '')  where,  without  his  actual 
fault  or  privity 8): 

1.  Loss  of  life  or  personal  injury  is  caused  to  any  person  or  damage  or  loss  is 
caused  to  any  goods  on  board  his  ship,  or 

2.  By  reason  of  improper  navigation  of  his  ship  loss  of  life  or  personal  injury  is 
caused  to  any  person  being  carried  on  another  vessel  or  loss  or  damage  is  " 
caused  to  goods  on  such  other  vessel,  or 

3.  By  reason  of  improper  navigation  or  management  of  his  vessel  loss  is  caused 
in  respect  of  vessels  or  things  or  rights  of  any  kind  on  land  or  water*). 

Contracts  of  Affreightment.  A  contract  of  affreightment  is  not  required  by  law 
to  be  in  any  particular  form  or  to  be  in  writing  at  all^°) ;  but,  except  in  the  case  of 
the  employment  of  barges  and  hghters,  goods  are  rarely  carried  by  water  without 
some  express  stipulations  regulating  the  terms  of  carriage,  usually  contained  in  a 
charter  party,  bill  of  lading,  or  berth-note ;  in  the  absence  of  any  such  document 
the  terms  of  carriage,  or  some  of  them,  may  at  times  be  collected  from  shipping 
notices,  advice  notes,  advertisements,  or  even  from  previous  dealings  between 
the  parties. 

Where  a  shipowner  or  charterer  proposes  to  carry  the  goods  of  any  shippers 
on  a  definite  voyage  the  vessel  is  said  to  be  a  "general"  ship,  and  the  terms  of  car- 
riage of  goods  are  usually  expressed  in  a  biU  of  lading ;  where  the  use  of  the  vessel 
is  hired  from  the  owner  for  a  voyage  or  for  a  period  of  time  the  contract  of  hiring 
is  usually  contained  in  a  charterparty,  the  hirer  being  called  the  "charterer". 

Charterparties.  A  charterparty  is  an  agreement  in  writing  (now  rarely,  if  ever, 
in  England  in  the  form  of  a  deed)  for  the  hirmg  of  a  vessel  (or,  in  rare  cases,  of  a  part 
of  a  vessel)  for  specified  purposes  or  for  an  ascertainable  time. 

A  charterparty,  whether  for  a  voyage  or  for  a  time,  may  amount  to  a  "demise" 
or  lease,  whereby  the  owner  parts  altogether  with  the  possession  and  control  of  the 

1)  Cf.  Notara  v.  Henderson  (1872)  L.  R.  7  Q.  B.  225. 

2)  M.  S.  A.  1894,  8.  502;   The  Diamond  [1906]  P.  282. 

3)  The  owner  not  being  to  blame  for  the  default. 

4)  The  Satanita  [1897]  A.  C.  59. 

8)  M.  S.  A.   1894,  s.  502;  Asiatic  etc.  Go.  v.  Lennard  (1912)   18  Com.  Cas.  23. 
6)  M.  S.  A.   1894,  s.  508. 
')  Ibid.  s.  602  (1). 

8)  The  Yarmouth  [1909]  P.  293. 

9)  M.  S.  A.  1894,  s.  503;  1900,  s.  1. 

1*)  An  agreement  that  by  its  terms  cannot  be  performed  within  a  year  must  be  in  writing 
if  any  action  is  to  be  brought  upon  it;  see  Leake  on  Contracts,  6th  ed.  1911,  pp.  71,  72,  andHonoM 
V.  Ehrlich  [1911]  2  K.  B.   1056;  and  see  Jenkins  v.  G.  G.  Rwy.  (1912)  17  Com.  Cas.  32. 
B  25 
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ship  jyro  tempore,  and  the  master  and  crew  become  'pro  tempore  the  servants  of  the 
charterer  and  have  possession  of  the  ship  on  his  behaK.  In  such  a  case  the  rights 
and  liabilities  of  ownership  pass  to  the  charterer,  the  owner  only  being  concerned 
to  receive  his  chartered  hire^).  Such  contracts  are  not  commonly  used,  and  the 
ordinary  charterparty  only  entitles  the  hirer  to  the  use  of  the  vessel,  not  to  the  pos- 
session, to  the  benefit,  but  not  the  control,  of  the  services  of  the  master  and  crew, 
the  shipowner  thus  becoming  a  carrying  agent  on  the  terms  indicated  in  the  charter- 
party  or  bills  of  lading. 

A  voyage  charter  provides  for  the  hiring  of  a  vessel  for  a  specified  voyage  or 
series  of  voyages :  a  time  charter  provides  for  a  hiring  for  a  specified  or  ascertainable 
period.  In  either  case  the  charterparty  may  contemplate  that  the  charterer  shall 
provide  a  cargo  or  that  he  shall  procure  the  shipment  of  cargo  by  others.  Where 
third  persons  ship  goods  on  a  chartered  ship  and  receive  a  bill  of  lading  from  the  ship 
a  contract  may  arise  between  them  (or  their  assignees)  and  the  shipowner^). 

A  time  charter  usually  provides  for  the  hiring  of  a  vessel  for  a  specified  period 
(usually  so  many  calendar  months,  with  a  clause  giving  the  charterer  an  option  to 
extend  the  hiring  for  a  further  specified  period).  Charterparties  may  be  found  which 
combine  the  characteristics  of  voyage  and  time  charters,  e.  g.  to  perform  as  many 
voyages  as  possible  in  9  months. 

A  charterparty  binding  between  the  parties  may  be  made  by  agreement  between 
principals,  or  between  a  principal  and  an  agent^),  or  between  agents  for  both  princi- 
pals, or  by  ratiEication  by  a  principal  of  an  agreement  professedly  made  on  his  behalf 
by  a  person  assuming  to  act  as  his  agent,  or  by  a  mortgagee  who  has  taken  possession, 
or  by  a  receiver  duly  appointed. 

The  classes  of  agent  usually  taking  part  in  fixing  a  charter  are  managing  owners 
or  ship's  husbands*),  masters  of  ships^)  and  chartering  brokers^). 

A  chartering  broker  may  be  employed  by  a  shipowner  to  find  employment 
for  his  vessel  on  terms  laid  down  by  the  owner;  or  by  a  merchant  or  shipper  to  find 
tonnage  for  his  goods  or  for  a  particular  adventure.  Such  brokers  are  usually  paid 
by  a  commission  stipulated  in  the  charter  (to  which  they  are  not  parties),  which 
they  can  recover  under  an  impUed  agreement  to  pay  commission. 

A  charterparty  duly  effected  binds: 

1.  All  co-owners,  including  mortgagors  in  possession,  except  those  who  have 
successfully  brought  an  action  of  restraint'). 

2.  A  mortgagee  not  in  possession,  unless  the  agreement  impairs  his  security^). 

3.  Any  assignee  of  an  interest  in  the  vessel  taking  his  assignment  after  the  con- 
tract of  affreightment  is  complete®). 

Bills  of  lading.    A  bill  of  lading  is  a  document  which: 

1.  Acknowledges  the  receipt  of  goods  on  board  a  vessel. 

2.  Is  evidence  of  some,  or  aU,  of  the  terms  on  which  the  goods  were  received. 

3.  Is  a  symbol  of  the  goods  so  that  a  transfer  of  property  in  them  may  be  evi- 
denced by  indorsement;  and 

4.  In  the  hands  of  a  consignee  or  indorsee  for  value  is,  in  the  absence  of  fraud 
or  express  knowledge  of  non-shipment,  conclusive  evidence  of  shipment 
against  the  person  who  signed  it. 

A  shipper  is  entitled  to  receive  a  bill  of  lading  pursuant  to  his  contract  of  ship- 
ment and  may  decline  to  accept  a  bill  of  lading  which  seeks  to  vary  that  contract 
by  the  introduction  of  new  terms  or  the  omission  of  agreed  terms.  The  duty  of  the 
ship  is  to  give  to  the  person  entitled  a  duly  signed  bill  of  ladiag;  it  is  usually  given 
in  exchange  for  the  mate's  receipt  (which  is  rarely  more  than  a  mere  acknowledg- 

1)  Sir  J.  Jackson  Ltd.  v.  Owners  of  8.  S.  Blanche  [1908]  A.  C.  126. 

2)  Manchester  Trust  v.  Fumess  [1895]  2  Q.  B.  639. 

3)  A  person  professing  to  contract  as  agent  but  having  in  fact  no  authority  may  be  sued 
for  damages  for  breach  of  the  impUed  contract  that  he  has  such  authority:  Starkey  v.  Bank  of 
England  [1903]  A.  C.   114.    And  see    Title  "Agency". 

*)  See  p.  379. 
«)  See  p.  382. 

«)  For  the  general  rules  affecting  the  personal  Uabihty  of  principals  and  agents,  see  Title 
"Agency". 

')  See  p.  380. 
8)  See  p.  382. 
»)  The  Vindobala  (1887)  13  P.  D.  42. 
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ment  of  receipt  on  board  and  is  not  conclusive  against  the  ship)  or  else  to^the  actual 
shipper  or  his  agent. 

A  bill  of  lading  for  any  goods  to  be  exported  from  the  United  Kingdom  or  to 
be  carried  coastwise  must  be  stamped  with  a  6d.  stamp  before  execution,  imder 
a  penalty  of  £50i). 

A  through  bill  of  lading  is  a  document  embodying  a  contract  for  the  transport 
of  goods  over  two  or  more  stages  by  different  carriers.  Any  such  bill  of  lading  must 
be  looked  at  to  ascertain  its  effect  2),  but  it  is  prima  facie,  a  contract  with  the  person 
signing  it,  or  with  his  principal,  for  the  whole  transit ;  in  practice,  for  purposes  of 
freight  and  liability,  the  transit  is  usually  spUt  up  into  different  sections  with  ex- 
clusive liabihties,  and  frequently  with  a  contractual  hen  for  all  freight  due  in  re- 
spect of  earlier  stages. 

For  some  purposes  a  through  bill  of  lading  beginning  with  a  stage  of  land 
transit  seems  to  be  outside  the  BiUs  of  Lading  Act,  at  any  rate  when  given  before 
transit  by  water  begins. 

A  bill  of  lading  given  to  a,  shipper  who  is  also  the  charterer,  or  to  an  agent  of 
the  charterer,  or  to  a  charterer  acting  as  agent,  operates  prima  facie  only  as  a  receipt 
for  the  goods,  without  varying  the  contract  of  carriage  made  in  the  charterparty^ 
even  if  the  terms  of  the  biU  of  lading  differ  therefrom^),  but  if  the  shipowner  and 
charterer  do  in  fact  agree  to  vary  their  earUer  contract  they  are  competent  to  do 
so  in  the  biU  of  lading*).  But  where  such  a  biU  of  lading  is  indorsed  to  a  holder,  to 
whom  the  property  in  the  goods  also  passes,  then  the  contract  contained  in  or  evi- 
denced by  the  bill  of  lading  becomes  the  operative  contract,  to  the  exclusion  of  the 
charterparty  contract^). 

Indorsement  of  bill  of  lading.  The  effect  of  indorsement  of  a  bill  of  lading  which 
is  expressed  to  make  goods  deUverable  to  X  or  his  assigns  (which  is  the  common 
form)  is  regulated  partly  by  mercantile  usage  and  partly  by  statute,  provided  that 
the  indorsement  is  made  before  dehvery  by  the  vessel  of  the  goods  to  some  person 
entitled  to  receive  them. 

By  mercantile  usage  the  indorsement  is  evidence  of  a  contract  to  transfer  such 
property  in  the  goods  as  the  parties  intended  to  be  transferred^),  it  may  be  the  whole 
property  out  and  out,  or  subject  to  a  right  of  stoppage  in  transitu,  or  conditionally, 
or  it  may  be  by  way  of  mortgage  or  pledge  or  merely  to  enable  an  agent  to  deal  with 
the  goods. 

Although  such  indorsement  might  suffice  to  transfer  to  the  indorsee  property 
in  the  goods,  either  legal  or  equitable,  yet  until  the  passing  of  the  BiUs  of  Lading 
Act,  1855''),  the  indorsee  could  neither  sue  nor  be  sued  directly  on  the  bill  of  lading 
contract. 

The  Bills  of  Lading  Act,  1855.  The  effect  of  the  BiUs  of  Lading  Act,  1855,  is  that : 
1.  Everyone,  being  either  (i)  a  consignee  named  in  the  bill  or  (ii)  an  indorsee  to 
whom  the  property®)  in  the  goods  has  passed  upon  or  by  reason  of  such 
consignment  or  indorsement  9)  (whether  the  indorsement  is  special  or  in  blank) 
can  enforce  in  his  own  name  rights  of  suit  then  existing  or  thereafter  accru- 
ing, and  is  also  subject  to  aU  accruing  and  (probably)  to  aU  existing  habihties, 
as  if  the  precise  contract,  no  less  and  no  more,  expressed  in  the  bill  of  lading 
had  been  made  with  himself.  An  assignee  is  not  prejudiced  by,  nor  can  he 
claim  the  benefit  of,  rights  dehors  the  biU  of  lading  which  either  the  shipper 
or  the  shipowner  could  enforce  the  one  against  the  other;  and  if  the  assignee 
assigns  the  property  by  indorsement  his  existing  rights  and  all  future  habihties 
pass  to  his  assignee  i").  The  shipper,  however,  remains  hable  for  freight,  and 
the  shipowner's  right  to  stop  in  transitu  is  protectedii). 

1)  Stamp  Act  1891,  b.  40,  and  Schedule. 

2)  See  Crawford  v.  Allan  [1912]  A.  C.   130. 

3)  Leduc  V.   Ward  (1888),  20  Q.  B.  D.  475. 

*)  GulUsdhen  v.  Stewart  (1884)  13  Q.  B.  D.  317. 
*)  Bills  of  Lading  Act,  s.   1;  Leduc  v.   Ward,  supra. 
6)  Sewell  V.  Burdich  (1884)   10  App.  Cas.  74. 
')  18  &  19  Vict.  c.  111. 

8)  Sewell  V.  Burdick  (1884)   10  App.  Cas.   74. 

9)  Delaurier  v.   WyUie  (1889)  17  R.   167. 

10)  Bills  of  Lading  Act  1855,  s.   1. 

11)  Ibid.  8.  2 
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2.  As  against  the  person  signing  a  bill  of  lading  or  in  whose  name  it  is  signed 
by  an  agent,  the  biH  of  lading  is  conclusive  evidence  of  the  fact  of  shipment  of 
the  goods  represented  to  have  been  shipped,  unless  either  the  holder  of  the 
bill  of  lading  had,  when  he  received  it,  actual  notice  of  non-shipment,  or  a 
mis-statement  as  to  shipment  can  be  proved  to  be  due  wholly  to  the  fraud 
of  the  shipper  or  the  indorsee  or  some  person  through  whom  he  claims  i). 
Where  a  shipper  has  shipped  goods  and  has  taken  a  bill  of  lading  from  the  ship, 
either  without  faiowing  of  the  existence  of  a  charterparty  or  even  with  such  know- 
ledge but  without  actual  notice  that  only  the  charterer  was  to  be  bound  to  him 
on  the  bill  of  lading,  and  also  where  a  bill  of  lading  is  in  the  hands  of  a  consignee 
or  indorsee  for  value,  there  is  a  contract  between  the  ship  and  the  holder  of  the  bill 
of  lading  for  breach  of  which  either  party  may  sue^).   The  master  has  no  actual 
authority  to  vary  the  charterparty  contract,  but  where  a  bill  of  lading  which  does 
vary  the  terms  set  out  in  the  charterparty  is  in  the  hands  of  such  a  holder,  the  owner 
is  bound  by  the  bill  of  lading  if  the  variation  was  in  respect  of  some  matter  which 
a  master  has  ordinary  authority  to  decide,  but  is  not  bound  if  the  variation  goes 
beyond  a  master's  ordinary  powers,  e.  g.  by  agreeing  to  carry  goods  freight-free, 
or  admitting  that  goods  are  of  a  certain  quality. 

Incorporation  of  terms  of  charterparty  in  the  bill  of  lading.  Where,  however, 
the  bill  of  lading  contains  an  incorporating  clause,  such  as  "aU  other  conditions  as 
per  charterparty",  the  person  takmg  such  a  bill  or  an  assignee  claiming  through 
him  has  agreed  to  be  bound  by  some  term  or  terms  of  the  charterparty.  The  terms 
of  the  charterparty  contract  which  are 'thus  introduced  into  the  bill  of  lading 
contract  are  such  terms  only  as: 

1.  Are  consistent  with  the  express  terms  of  the  bill  of  lading  itself,  and 

2.  Relate  to  matters  proper  to  be  performed  by  a  person  taking  dehvery  under 
a  bill  of  lading,  such  as  the  payment  of  freight,  habihty  for  demurrage 
or  dead-freight,  terms  regulating  the  place  of  discharge  and  the  like ;  but  such 
an  incorporating  clause  will  not  import  into  the  bill  of  lading  matters  of  any 
other  kind,  such  as  a  cesser  clause,  a  neghgence  clause,  or  an  arbitration 
clause^).  Moreover,  such  an  incorporating  clause  does  not  fix  the  holder 
with  notice  of  the  actual  terms  of  the  charterparty;  it  is  for  the  ship  to 
prove  that  the  holder  actually  knew  them.  A  master  may  bind  his  owner 
by  giving  a  bill  of  lading  which,  though  not  allowed  by  the  charterparty, 
is  within  his  ordinary  authority  as  master,  unless  the  shipper  knew  of  the 
restriction  of  the  master's  power  at  the  time  of  taking  the  bill  of  lading. 

Bills  of  Lading  to  be  signed  "as  presented".  A  charterparty  frequently  provides 
tJiat  a  master  shaU  sign  bills  of  lading  "as  presented"  by  the  charterers :  under  such 
a  contract  the  shipowner  is  bound  by  the  terms  of  the  bills  of  lading  which  he  has 
agreed  that  his  master  shall  sign,  but  he  is  entitled  to  look  to  the  charterer  for  in- 
demnity against  any  burden  greater  than  that  imposed  by  the  charterparty  con- 
tract. The  words  commonly  added  "without  prejudice  to  this  charterparty"  re- 
serve stiU  more  clearly  the  shipowner's  rights  under  the  charterparty*).  If  by  the 
action  of  the  charterer  under  this  hberty  to  present  bills  of  lading  the  ship  is  insuffi- 
ciently protected  against  claims  under  biUs  of  lading,  or  is  given  inadequate  rights 
against  holders  of  bills  of  lading,  the  charterer  may  lose  the  benefit  of  any  "cesser 
of  habihty"  clause  5)  to  the  extent  to  which  the  shipowner  has  been  deprived  of 
immunity  from  adverse  claims  or  of  an  effective  hen  for  claims  by  himself. 

Effect  of  written  contract  of  affreightment.  A  charterparty  and  a  bill  of  lading 
being  documents  in  which  the  parties  have  expressed  in  writing  that  which  is  presum- 
ably their  final  agreement,  the  court  in  construing  either  document  will  regard 
it  as  containing  the  terms  of  the  agreement  and  wiU  not  admit  evidence  to  contradict 
or  to  vary  the  written  agreement,  provided  that  it  is  clear  and  unambiguous. 

Where,  however,  it  is  alleged  that  the  document  does  not  express  the  real  agree- 
ment made,  evidence  of  the  agreement  alleged  to  have  been  made  must  necessarily 
be  admitted  if  the  document  is  to  be  rectified. 


1)  Ibid.  s.  3. 

2)  Cf.  Manchester  Trust  v.  Furness  [1895]  2  Q.  B.  539. 
3j  Thomas  v.  Portsea  S.  8.  Co.,  Ltd.  [1912]  A.  C.   1. 
*)  Krtiger  v.  Moel  Tryvan  [1907]  A.  C.  272. 

6)  Hansen  v.  HarroU  [1894]  1   Q.  B. 
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Moreover,  where  it  is  alleged  that  there  has  been  mistake,  misrepresentation, 
or  deceit,  or  that  the  alleged  contract  is  illegal  or  that  for  any  reason  the  contract 
as  written  is  not  binding  (e.  g.  that  any  party  was  incapable  of  contracting,  or  that 
there  has  been  a  subsequent  agreement  to  vary  or  rescind  the  contract),  parol  evid- 
ence is  admissible  to  show  that  there  is  no  contract  or  that  the  contract  has  been 
varied  by  agreement. 

Further,  where  from  the  facts  in  evidence  the  court  finds  that  the  document 
is  not  intended  to  be  a  complete  exposition  of  the  agreement  (e.  g.  that  there  was 
a  condition  precedent  to  its  operation,  or  a  collateral  agreement  consistent  with  the 
written  agreement^),  or  that  the  parties  imphedly  included  mercantile  usages  or 
customs  of  the  trade  concerned,  such  usages  or  customs  being  consistent  with  the 
written  document,  parol  evidence  of  such  terms  may  be  given. 

Interpretation  of  written  contracts.  Where  it  is  sought  to  annex  to  a  written 
document  an  impHed  term  imported  from  trade  usage  or  custom^),  the  court  must 
be  satisfied: 

1.  That  the  custom  is  reasonable  (unless  it  is  expressly  introduced)  3). 

2.  That  it  is  general,  i.  e.  that  it  operates  in  all  similar  cases  in  the  same  trade 
at  the  same  place,  unless  expressly  excluded*). 

3.  That  it  is  certain,  i.  e.  that  it  is  as  precisely  ascertained  as  the  written  con- 
tract*). 

4.  That  the  custom,  where  it  is  relied  on  against  a  person  not  engaged  in  the 
particular  trade  or  place  concerned,  could  have  been  easily  ascertained 
by  him 8)  at  the  place  where  the  contract  was  made'). 

5.  That  the  custom  is  not  repugnant  to  the  written  contract  (since  ex  hypothesi 
the  parties  have  made  it  part  of  their  contract)  s). 

6.  That  it  is  not  repugnant  to  the  general  law^). 

In  this  connexion  a  trade  usage  or  custom  means  a  settled  and  estabUshed 
practice  of  the  trade  or  port^°) ;  it  need  not  be  proved  to  be  ancient ;  and  when  proved 
may  be  used  either  to  annex  a  new  term  to  a  contract  or  to  explain  a  term  already 
there  11).  It  becomes  a  settled  and  established  practice  when  it  is  the  practice  in 
that  trade  in  that  port^^). 

The  construction  or  interpretation  of  documents  is  for  the  Court.  In  con- 
struing mercantile  documents,  the  endeavour  will  be  to  give  effect  to  the  intention 
of  the  parties  as  expressed,  giving: 

1.  To  ordinary  words  their  ordinary  meaning,  unless  the  context  shows  that 
they  have  been  used  with  a  special  meaning. 

2.  To  technical  words  their  technical  meaning  in  the  trade  or  business  concerned, 
unless  the  context  shows  that  they  must  have  been  used  with  some  other 
special  meaning. 

3.  To  legal  terms  their  proper  legal  effect,  unless  the  context  requires  some 
special  and  less  proper  meaning  to  have  been  intended. 

Where  the  Court  is  satisfied  that  a  special  meaning  must  be  given  to  ordinary 
or  technical  or  legal  terms,  such  special  meaning,  if  it  is  material,  is  a  question  of 
fact  to  be  decided  before  the  document  is  construed ;  and  for  this  purpose  the  Court 
may  admit  parol  evidence. 

The  Court  will  regard  in  the  construction  of  a  contract  of  affreightment  the 
subject  matter  of  the  contract,  the  relation  of  the  parties,  and  the  adventure  con- 
templated; it  will  not  apply  the  very  strict  rules  of  construction  which  it  applies 
to  legal  documents,  to  mercantile  documents  which  are  notoriously  lax  and  inde- 
finite. 


1)  Of.  Hassan  v.  Runciman  (1904)  10  Com.  Cas.  19. 

2)  Wigglesworth  v.  DaUison,  (1779)  1  Sm.  L.  C.  ed.  11,  p.  545. 

3)  Sea  8.  8.  Go.  v.  Price  (1903)  8  Com.  Cas.  292. 

4)  NeUon  v.  DaU  (1879)  12  Ch.  Div.,  p.  576. 
»)  Nelson  v.  DaU,  vhi  supra,  p.  575. 

6)  BoUnson  v.  Mollett  (1875)  L.  R.  7  H.  L.  802. 

7)  Cf.  Holman  v.  Peruvian  Nitrate  Go.  (1878),  5  R.  657. 

8)  Robinson  v.  MoUett,  vhi  supra;  Bennetts  v.  Brovm  [1908]  1  K.  B.  490. 

9)  Crouch,  V.  Credit  Fancier  (1873)  L.  R.  8  Q.  B.  374. 

10)  Postlethwaite  v.  Freeland  (1880)  5  App.  Cas.,  p.  616. 

11)  TM  Cordelia  [1908]  P.  27. 

12)  Temple  v.  RunnaUs  (1902)  18  T.  L.  R.  822. 
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Where  different  parts  of  the  same  instrument  are  inconsistent  or  contradictory, 
the  document  must  be  looked  at  as  a  whole  in  order  to  ascertain  the  true  meaning, 
and  effect  will  be  given,  as  far  as  is  reasonably  possible,  to  all  parts. 

Where  a  document  is  a  printed  form  with  written  additions  which  are  incon- 
sistent with  that  whicb  is  in  print,  greater  weight  will  be  given  to  that  which  is 
written  as  being  more  certainly  the  expression  of  the  intention  of  the  parties;  and 
where  printed  clauses  or  terms  are  left  in  which  are  inconsistent  with  the  general 
effect  of  the  document  they  may  be  disregarded,  as  left  in  by  common  error.  If, 
as  is  usually  the  case,  parts  of  a  printed  form  are  erased,  the  Court  may  look  at  the 
matter  erased  in  order  to  discern  the  intention  of  the  parties  in  the  rest  of  the  do- 
cument i). 

Law  applicable  to  written  contracts.  Mercantile  contracts,  hke  other  contracts, 
are  in  English  law  to  be  interpreted  according  to  that  system  of  law  which  the  parties 
by  an  actual  expression  of  intention  or  by  a  fair  inference  as  to  their  intention  are 
f oimd  to  have  intended  to  operate ;  their  rights  and  obligations  xmder  the  contract 
wiU  be  ascertained  in  accordance  with  that  law.  Where  there  is  an  express  pro- 
vision as  to  the  law  to  be  applied  it  must  almost  inevitably  follow  that  that  law  wiU 
be  applied ;  where  the  contract  is  silent  there  are  various  presumptions  as  to  the  system 
of  law  which  wiU  govern  the  contract.  In  ordinary  mercantile  contracts  the  place 
where  the  contract  is  made,  where  the  contract  is  to  be  performed,  and  where  any 
remedies  for  breach  of  it  are  sought,  may  each  be  material  to  be  considered ;  and  in 
contracts  of  affreightment  the  primary  consideration  is  the  law  of  the  country  to 
which  the  vessel  belongs,  i.  e.  the  law  of  the  flag^).  The  law  of  the  ship's  flag  does 
not  necessarily  govern  the  contract,  but  in  the  absence  of  other  indications  there 
is  a  strong  presumption  that  it  does  so,  and  unless  the  contract  has  made  special 
provision  for  circumstances  arising  during  the  voyage,  there  is  specially  a  strong 
presumption  that  the  acts  of  a  master  in  relation  to  ship  and  cargo  during  the  voyage 
are  to  be  regulated  by  the  law  of  the  flag.  Such  other  indications  may  be  found  in 
the  actual  terms  of  the  contract,  or  in  the  purpose  for  which  the  contract  was  made, 
or  in  the  circumstances  of  its  making 3).  It  is  permissible  for  parties  to  agree  that 
different  parts  of  the  contract  shall  be  governed  by  different  laws*),  and  in  practice 
in  contracts  of  affreightment  the  performance  of  local  acts,  such  as  the  mode  of  loading 
or  the  mode  of  discharge,  is  generally  regulated  by  the  local  law  or  a  local  custom. 
Whatever  the  intention  of  the  parties  may  be,  it  must  be  gathered  from  the  docu- 
ment itself,  and  parol  evidence  of  their  intention  is  not  admissible  5). 

The  classes  of  cases  in  which  the  system  of  law  to  be  followed  has  most  frequently 
become  material  are: 

1.  Cases  in  connexion  with  the  acts  of  the  master  during  the  voyage,  and 

2.  Cases  where  the  rights  or  Uabihties  under  the  contract  as  a  whole  differ 
under  divergent  systems  of  law. 

In  the  former  category  are  found  cases  of  bottomry,  e.  g.  where  the  claim  of 
the  owner  of  hypothecated  cargo  to  be  indemnified  by  the  shipowner  was  defeated 
by  a  surrender  to  him  of  the  ship  and  freight  under  French  law^),  or  where  under 
Italian  law  a  master  effectually  hypothecated  cargo  without  communicating,  as 
he  might  have  done,  with  the  cargo-owner');  or  cases  of  freight,  where  the  ship 
has  put  into  a  port  of  distress  but  not  carried  the  goods  to  their  destination,  where 
if  determined  by  German  law  fuU  freight  may  be  payable  8),  but  if  by  English  law 
no  freight  may  be  payable  8) ;  the  right  to  dispose  of  cargo  by  sale  at  an  intermediate 
port  wiU  also  be  found  to  be  affected  by  the  law  apphed^");  the  duty  of  a  master 
to  tranship  differs  under  different  laws^i);  and  similarly  a  right  to  freight  pro  rata 

1)  Rowland  8.  S.  Co.  v.   Wilann  (1897)  2  Com.  Cas.   198. 

2)  Lloyd  V.  Outbert  (1865)  L.  B.  1  Q.  B.  115.  Perhaps  'the  law  of  the  ship'  is  a  more  accu- 
rate term  than  'the  law  of  the  flag'. 

3)  The  Industrie  [1894]  P.  58. 

*)  Chamberlain  v.  Napier  (1880)  8  Q.  B.  D.  614. 
8)  In  re  Missouri  SS.  Co.  (1889)  42  Ch.  D.  321. 
6)  Lloyd  V.  OuibeH  (1865)  L.  R.   1  Q.  115. 
')  The  Gaetano  d  Maria  (1882)  7  P.  D.   137 

8)  The  August  [1891]  P.  328. 

9)  The  Industrie  [1894]  P.  58. 

1")  See  The  August,  and  The  Industrie,  supra. 
11)  The  Express  (1872)  L.  R.  3  A.  &  E.  697 
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itineris  peracti  can  in  English  law  only  exist  by  express  stipulation^).  In  the  second 
category  will  be  found  cases  where  the  UabiUty  of  a  party  depends  upon  the  vaUd- 
ity  of  a  stipulation  in  the  contract,  e.  g.  where  an  exception  of  negligence  was 
vahd  by  English  law  but  invaUd  in  the  State  of  Massachusetts  2 ) ;  or  where  a  condition 
of  carriage  limited  the  habihty  of  the  carrying  company  in  English  law  but  not 
according  to  the  law  of  Mauritius  (i.e.  French  law)3). 

Although  an  EngUsh  court  will  resort  in  interpreting  a  contract  of  affreight- 
ment to  the  law  intended  by  the  parties  to  apply,  so  as  to  ascertain  the  rights  of 
parties,  the  enforcement  of  such  rights  is  wholly  regulated  by  the  EngHsh  law  as  to 
procedure,  i.  e.  the  l&c  fori^).  If  the  right  exists  under  a  foreign  law,  a  remedy  may 
be  sought  in  England,  although  the  formahties  of  process  required  by  the  foreign 
law  have  not  been  or  cannot  be  compHed  with.  It  may  now  probably  be  considered 
settled  that  the  time  within  which  proceedings  must  be  taken  is  the  time  within 
which  an  action  on  a  pxu'ely  Enghsh  contract  must  be  brought,  i.  e.  six  years; 
the  nature  of  the  evidence  that  may  or  must  be  given  is  governed  by  the  EngHsh 
rules  as  to  admissibihty,  so  that  where  a  memorandum  in  writing  is  required,  a 
purely  oral  foreign  contract  cannot  be  proved,  or  where  corroboration  is  required, 
corroborative  evidence  must  be  given,  or  where  a  guarantee  is  required  to  be  signed 
by  the  defendant  signature  by  his  agent  will  not  suffice.  The  remedy  that  can  be 
obtained  is  any  such  remedy  as  would  be  given  on  a  similar  English  contract,  and  not 
the  remedy  that  the  foreign  court  might  give;  in  mercantile  contracts  the  remedy  will 
usually  be  damages,  or  an  injunction,  and  in  contracts  of  affreightment  it  will  never 
be  specific  performance.  A  contract,  therefore,  though  vahd  by  a  foreign  law,  cannot 
be  enforced  if  an  EngHsh  rule  of  procedure  bars  the  way;  and  the  consequence  is 
the  same  if  it  is  contrary  to  pubHc  interest  or  pubHc  poHcy,  as  interpreted  in 
EngHsh  law5). 

Representations,  Conditions  and  Warranties.  Besides  certain  undertakings 
which  are  impUed  by  law  in  every  contract  of  affreightment  from  which  they  are 
not  expressly  excluded  by  agreement 6),  there  may,  in  every  charterparty  or  biU 
of  lading  or  in  the  preHminary  negotiations,  be  made  various  representations  of  fact 
which  constitute  the  inducement  to  enter  into  the  agreement. 

Representations  inducing  the  contract.  Representations  of  fact  which  form 
part  of  the  inducement  to  enter  into  a  contract  may  be  either: 

1.  Not  introduced  into  the  document  as  finaUy  drawn  up,  or 

2.  Terms  of  the  written  contract. 

A  false  representation  of  fact  which  induces  the  formation  of  a  contract,  but 
is  not  embodied  in  the  written  agreement,  wiU  have  effect  as  foUows: 

a)  If,  although  false,  it  was  made  innocently,  it  gives  no  right  to  claim  damages, 
but  it  entitles  the  party  to  whom  it  was  made  to  treat  the  contract  as 
voidable.  A  party,  however,  who  is  entitled  to  treat  a  contract  as  voidable, 
and  so  to  rescind  it,  can  only  do  so  while  it  is  possible  to  put  the  parties  to 
the  agreement  into  their  original  position  or  substantially  so; 

b)  If,  being  false,  it  was  made  fraudulently,  that  is,  was  knowingly  false,  or 
without  beUef  in  its  truth,  or  recklessly  without  caring  whether  it  was  true 
or  false,  the  party  to  whom  it  was  made  may  not  only  treat  the  contract 
as  void  but  may  also  claim  damages  for  deceit. 

Representations  of  fact  forming  terms  of  the  written  contract  are  of  two  classes, 
viz.  conditions  and  warranties.  Whether  a  particular  term  in  a  contract  is  a  con- 
dition or  a  warranty  is  a  question  of  construction  in  each  case,  after  the  facts  and 
circumstances  of  the  particular  case  have  been  ascertained'). 

A  condition,  i.  e.  for  the  present  purpose  a  condition  precedent,  is  a  represen- 
tation that  a  certain  fact  is  true,  or  a  promise  that  a  certain  state  of  things  shall 
exist,  which  is  so  material  that  the  truth  of  the  representation  goes  to  the  root  of 
the  contract,  and  the  vaHdity  of  the  agreement  depends  on  its  truth.  If  the  condi- 

1)  Osgood  V.  Oronmg  (1810)  2  Camp.  466. 

»)  In  re  Missouri  S.  S.  Co.,  (1889).  42  Ch.  Div.  321. 

3)  P.  &  O.  Co.  V.  Shamd  (1865)  3  Moo.  P.  C,  N.  S.  272. 

*)  See  Dicey  on  Conflict  of  Laws,  ch.  XXXII. 

*)  On  the  whole  subject  of  Conflict  of  Laws  or  Private  Inturnationai  Law,  see  Dicey  on 
Conflict  of  Laws,  especially  Rules  162 — 161. 

«)  See  p.  392. 

')  Kidston  v.  Monceau  (1902)  7  Com.  Cas.  92. 
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tion  is  not  fulfilled,  the  party  to  whom  the  representation  was  made  may  treat  the 
whole  contract  as  at  an  end,  unless  it  has  become  impossible  to  restore  the  parties 
to  their  original  position^). 

Where,  after  breach  of  a  condition  precedent,  the  party  aggrieved  either  does 
not  repudiate  the  contract  or  takes  some  benefit  for  which  in  the  event  of  repu- 
diation the  other  party  wiU  get  no  return,  the  party  entitled  to  repudiate  is  said 
to  waive  the  breach  of  the  condition;  in  other  words  he  treats  the  condition  as  a 
warranty  only  and  may  claim  damages  as  for  breach  of  warranty,  and  can  no  longer 
repudiate. 

The  following  representations  in  charterparties  or  biUs  of  lading  have  been 
held  in  particular  cases  to  amount  to  conditions  precedent: 

1.  Nationahty  of  the  vessel,  as  ia  times  of  war  this  may  affect  neutrality,  and 
in  peace  it  may  affect  the  law  apphcable^). 

2.  Classification,  e.  g.  on  Lloyd's  Register^),  but  this  condition  is  satisfied 
by  its  truth  at  the  time  of  making  the  agreement. 

3.  Description  of  vessel,  e.  g.  whether  steam  or  sail*). 

4.  Capacity  as  regards  cargo,  where  it  is  found  to  be  material^). 

5.  The  place  where  the  ship  is,  or  wiU  be,  on  a  given  day^). 

6.  The  time  at  which  she  wiU  be  ready  to  receive  cargo,  or  to  sail');  (in  cases  5 
and  6  it  is  no  answer  for  the  shipowner  to  allege  prevention  by  excepted 
perils  if  the  charterer  seeks  to  repudiate). 

7.  The  destination  of  the  ship  or  the  route  to  be  followed^). 

8.  The  naming  (when  required  by  the  charterparty)  of  the  port  to  which  the 
ship  shall  proceed  9). 

9.  Her  fitness  for  the  voyage  ("being  tight,  staunch,  strong  and  in  every  way 
fitted  for  the  voyage"),  but  this  express  stipulation  apphes  to  the  time 
of  making  the  contract  and  perhaps  to  the  time  of  proceeding  to  the  port 
of  loading!");  (as  to  the  impUed  undertaking  of  seaworthiness,  see  below). 

10.  In  time  charters,  readiuess  substantially  at  the  time  contemplated^^-). 

A  warranty  in  a  charterparty  or  bill  of  lading  is  a  promise  that  some  term 
of  the  contract  which  does  not  go  to  the  root  of  the  whole  agreement  is  true ;  a  breach 
of  warranty  gives  a  right  to  claim  damages,  but  no  right  to  repudiate  the  whole 
agreement. 

Implied  undertakings  of  the  shipowner.  In  every  contract  of  affreightment 
there  are  imphed  by  law  certain  undertakings  ^2)  fey  the  shipowner,  unless  there  is 
some  express  clear  and  unambiguous  stipulation  quahfying  the  implied  under- 
taking i3).  These  undertakings  are  that  his  vessel: 

1.  Is  seaworthy. 

2.  Shall  enter  upon  and  carry  out  the  adventure  with  reasonable  dispatch ;  and 

3.  Shall  not  deviate  from  her  voyage  without  justification. 
Undertaking  of  seaworthiness.   The  undertaking  of  seaworthiness  (which  must 

be  understood  to  iaclude  fitness  for  the  cargo  i*)  as  well  as  for  navigation)  is  an  absolute 
undertaking  that  the  vessel  shall  be  fit  for  the  adventure;  not  that  she  shall  be  fit- 
to  encounter  extraordinary  dangers,  but  that  she  shall  have  no  defect  which  a  prudent 
owner  would  not  remedy  before  sending  her  on  her  contemplated  employment 
if  he  were  aware  of  the  defect.  This  means  that  she  will  not  be  seaworthy  if  she  is 
not  fit  to  encounter  the  ordinary  perils  of  a  voyage  to  her  proposed  destination  with 
her  contemplated  cargo  i^). 

1)  Cf.  Ptist  V.  Dowie  (1864)  5  B.  &  S.  20. 

2)  Behn  v.  Bumess  (1863)  32  L.  J.,  Q.  B.  204,  at  p.  207. 

3)  French  v.  Newgass  (1878)  3  C.  P.  D.   163. 

*)  Fraser  v.   Telegraph  Construction  Go.  (1872)  L.  R.  7  Q.  B.  566. 

6)  Barker  v.   Windle  (1856)  6  E.   &  B.  675. 

«)  Bentsen  v.  Taylor  [1893]  2  Q.  B.  274. 

')  Oliver  v.  Fielden  (1849)  18  L.  J.,  Ex.  353. 

8)  Cf.  Leduc  V.   Ward  (1888)  20  Q.  B.  D.  475. 

9)  Eae  V.  Hackeit  (1844)  12  M.   &  W.   724. 

10)  Scott  V.  Foley  Aikman  (1899)  5  Com.  Cas.  53. 

11)  Tully  V.  Howling  (1877)  2  Q.  B.  D.  182. 

12)  Steel  V.  State  Line  (1877)  3  App.  Cas.   72. 

13)  NeUon  v.  Nelson  [1908]  A.  C.   16. 

1*)  Stanton  v.  Richardson  (1875)  45  L.  J.,  Q.  B.  78  (in  the  House  of  Lords). 
16)  Maori  King  S.  S.  v.  Hughes  [1895]  ,2  Q.  B.  550. 
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Whether  a  vessel  is  seaworthy  or  not  is  a  question  of  fact  to  be  decided  on  evid- 
ence i)  and  proved  by  the  party  alleging  unseaworthiness.  The  various  circumstances 
of  the  particular  venture  must  be  considered,  such  as  the  time  of  year,  the  route 
to  be  traversed,  the  cargo  to  be  carried,  the  nature  of  the  voyage,  whether  in  stages 
or  direct  2). 

The  undertaking  extends  both  to  fitness  to  receive  cargo  during  loading  3)  and 
to  fitness  to  sail  at  the  commencement  of  the  voyage*),  unless  there  is  some  express 
contrary  exception^) ;  and  also  to  the  proper  stowage  of  the  cargo  for  the  voyage^) ; 
in  time  charters  it  covers  fitness  for  the  adventure  at  the  commencement  of  the  time 
charter').  It  appUes  to  defects  which  are  latent^),  as  well  as  those  which  are  apparent, 
and  to  defects  which  cannot  be  repaired  at  sea  although  easily  remediable  in  port  8), 
but  not  to  defects  which  can  be  promptly  remedied  after  the  adventure  has  begun  i"). 
Unusual  appliances  which  might  be  safe  in  the  charge  of  experts  may  constitute 
a  breach  of  the  undertaking  if  left  to  inexpert  management  ^i). 

Where  a  charterer  or  shipper  discovers  before  the  voyage  has  begun  that  the 
vessel  is  unseaworthy,  and  the  defect  cannot  be  remedied  within  a  reasonable  time, 
he  may  treat  the  contract  as  at  an  end^^). 

A  breach  of  the  undertaking  of  seaworthiness  entitles  a  charterer  or  shipper 
to  recover  damages  for  loss  in  fact  due  to  imseaworthinessi^); 

1.  Where  the  shipowner  is  not  protected  by  exceptions  in  the  contract  i*),  at 
whatever  stage  of  the  adventure  the  loss  occurs. 

2.  Where,  although  there  are  exceptions  which  would  protect  the  shipowner, 
he  has  had  an  opportunity  of  remedying  the  defect  and  has  failed  to  do  so, 
since  this  will  be  either  negUgence  of  the  shipowner  i^)  or,  in  the  case  of  a 
voyage  in  stages,  a  direct  breach  of  the  undertaking^^). 

The  impHed  undertaking  of  seaworthiness  may  be  limited  or  negatived  by  ex- 
press stipulations,  e.  g.  by  excepting  latent  defects,  or  all  defects,  or  unseaworthmess ; 
such  exceptions  are  usually  expressed  to  be  "provided  reasonable  dihgence  has  been 
used  to  make  the  vessel  seaworthy"  i'),  but  cases  occur  in  which  shippers  have  been 
required  to  admit  in  their  contract  that  the  vessel  is  seaworthy. 

Where  it  is  sought  to  make  a  shipowner  liable  in  damages  for  breach  of  the 
warranty  of  seaworthiness,  it  is  not  sufficient  to  prove  merely  the  facts  of  unseawor- 
thiness and  of  damage ;  the  breach  of  warranty  and  the  damage  must  be  connected 
as  cause  and  effect  ^8). 

The  undertaking  of  reasonable  diligence.  In  commercial  contracts  there  is, 
in  the  absence  of  express  terms,  an  impHed  term  that  the  contract  shall  be  carried 
out  by  the  parties  with  reasonable  diligence,  i.  e.  within  a  time  which  is  reasonable 
in  the  circumstances  which  exist  at  any  particular  period  of  the  adventiu'e.  In  a 
contract  of  affreightment  a  shipowner  accordingly  undertakes  that  his  vessel  shall 
enter  on  her  employment,  load  her  cargo,  and  therewith  proceed  on  her  voyage  to 
her  destination,  in  a  time  which  is  reasonable  with  reference  to  the  commercial  ad- 
venture of  the  charterer  or  shipper  i^). 


1)  Cf.  Lindsay  v.  Klem  [1911]  A.  C.  194. 

2)  Dixon  V.  Sadler  (1839)  5  M.  &  W.  405;  The  Vortigern  [1899]  P.  140;  Mclver  v.  Tate 
[1903]  1  K.  B.  352. 

3)  McFadden  v.  Blue  Star  Line  [1905]  1  K.  B.  697. 
*)  Cohn  V.  Davidson  (1877)  2  Q.  B.  D.  455. 

8)  RatJibone  v.  Maclver  [1903]  2  K.  B.  378. 
8)  Kopitoff  V.   Wilson  (1876)  1  Q.  B.  D.  377. 

7)  Cf.  Oiertsen  v.   Turnbull  [1908]  S.  C.   1101. 

8)  The  Glenfruin  (1885)  10  P.  D.  103. 

9)  Steel  V.  State  Line  (1877)  3  App.  Cas,  72. 

10)  Hedley  v.  Pinkney  [1894]  A.  C.  222. 

11)  The  Schwan  [1909]  A.  C.  450. 

12)  Stanton  v.  Richardson  (1875)  45  L.  J.,  Q.  B.  78  (in  the  House  of  Lords). 

13)  Cf.  Scott  V.  Foley  Aikman  (1899)  5  Com.  Cas.  53. 
1*)  As  he  may  be,  by  appropriate  words. 

16)   Worms  V.  Storey  (1885)  11  Exch.  427. 

16)  The  Vortigern  [1899]  P.   140. 

17)  Cf.  The  Laertes  (1887)  12  P.  D.   187. 

18)  The  Europa  [1908]  P.  84;  Kish  v.  Taylor  [1912]  A.  C.  604. 

19)  Jackson  v.   Union  Marine  Go.  (1874)  L.  B.  10  C.  P.  125. 
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Where  by  excessive  delay  the  commercial  adventure  will  be  frustrated,  the  char- 
terer or  shipper  may  treat  the  contract  as  at  an  end^)  and  require  the  redeUvery  of  any 
goods  entrusted  to  the  ship  2);  but  where  the  adventure  is  not  frustrated,  unreas- 
onable delay  will  only  give  a  right  to  sue  for  damages^). 

Where  the  delay  is  caused  by  occurrences  not  foreseen  by  the  parties  when 
the  contract  was  made,  if  the  obstacle  cannot  be  removed  withui  a  reasonable  time 
any  party,  shipowner,  charterer  or  shipper,  may  treat  the  contract  as  at  an  end*) ; 
if  the  obstacle  is  caused  by  an  excepted  peril  and  the  exception  protects  the  party 
who  is  unable  to  perform  his  part,  that  party  is  not  Uable  in  damages,  but  if  he  is 
not  so  protected  he  will  be  liable. 

Where  the  delay  or  the  impossibihty  of  performance  arises  from  the  destruc- 
tion of  something  of  which  the  parties  contemplated  the  continued  existence^), 
or  from  the  non-occurrence  of  a  particular  event®),  and  the  existence  of  the  thing 
or  the  occurrence  of  the  event  was  contemplated  as  the  foundation  of  the  contract'), 
both  parties  are  discharged  from  further  performance  8),  but  no  action  can  be  brought 
to  recover  money  payable  and  paid  before  the  dissolution  of  the  contract,  and  any 
rights  which  accrued  before  the  dissolution  can  be  enforced^). 

Deviation.  The  undertaking  that  the  vessel  shall  not  deviate  without  justi- 
fication which,  in  the  absence  of  express  terms,  is  imphedly  given  by  the  shipowner 
means  that  the  vessel  shall  prosecute  her  voyage  in  the  manner  in  which  such  a  voy- 
age is  usually  performed  i"),  without  departing  therefrom  unless  there  is  some  justi- 
fication. 

Deviation  may  be  constituted  by  departure  from  the  ordinary  route^^),  or  by 
imauthorised  delay  on  the  ordinary  route^^);  deviation  of  any  kind  and  to  any  ex- 
tent may  be  authorised  by  express  terms,  but  in  the  absence  of  express  terms  the  ship 
can  only  justify  deviation: 

1.  Where  it  was  necessary  to  save  Ufe^^),  and  not  to  save  property  only,  or 

2.  Where  it  was  prudent  to  deviate  for  the  safety  of  ship  and  cargo,  or  either 
of  themi4). 

Such  deviation  may  be  justified  on  the  ground  of  reasonable  apprehension  of 
capture  by  enemies  or  pirates^*),  or  reasonable  fear  of  dangers  of  navigation,  such 
as  icebergs  or  alteration  of  soundings,  or  necessity  to  repair  the  ship  or  to  condition 
the  cargoes);  but  such  justification  cannot  be  set  up  where  the  necessity  to  deviate 
arises  from  a  default  of  the  shipowner  which  in  fact  causes  a  loss^®). 

The  effect  of  unjustifiable  deviation  is: 

1.  To  abrogate  any  special  contract  of  affreightment,  together  with  any  pro- 
visions in  favour  of  the  carrying  ship,  so  as  to  leave  the  shipowner  in  no 
better  position  than  a  common  carrier  and  liable  for  any  loss  for  which  such 
a  carrier  would  be  liable^''),  or  possibly  even  in  a  worse  position ^8)^  ^^  any 
rate  as  to  losses  occurring  after  the  deviation,  and 

2.  To  entitle  the  charterer  or  shipper: 

a)  Where  the  deviation  frustrates  the  commercial  adventure,  to  demand 
the  return  of  his  goods  at  the  place  where  the  vessel  is,  without  paying 
any  freight,  or 

b)  If  the  commercial  adventure  is  not  frustrated,  to  sue  for  damages. 


MacAndrew  v.  Chappie,  (1865)  L.  R.   1  C.  P.  643. 

Cf.  Jackson  v.   Union  Marine  Co.,  (1874)  L.  R.  10  C.  P.  125. 

Cf.  Kidston  v.  Monceau  (1902)  7  Com.  Caa.  87. 

Jackson  v.   Union  Marine  Co.,  ubi  supra. 

NickoU  V.  Ashion  [1901]  2  K.  B.  126. 

Krell  V.  Henry  [1903]  2  K.  B.  740. 

NickoU  V.  Ashton,  supra. 

Chandler  v.   Webster  [1904]  1  K.  B.  493. 

Ibid. 

Leduc  V.   Ward  (1888)  20  Q.  B.  D.  475. 

The  Dunbeth  [1897]  P.  133. 

Cf.  Potter  V.  Burrell  [1897]  1  Q.  B.  97. 

Scaramanga  v.  Stamp  (1880)  5  C.  P.  D.  295. 

The  Teutonia  (1872)     L.  R.  4  P.  C.   171. 

Phelps  V.  Hill  [1891]  1   Q.  B.  605. 

Kish  V.  Taylor  [1912]  A.  C.  604. 

Internationale  Ouano  Werken  v.  MacAndrew  [1909]  2  K.  B.  360. 

Joseph  Thorley  v.  Orchis  Co.  [1907]  1  K.  B.  p.  669. 
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By  express  terms  in  the  contract  the  effect  of  deviation  may  be  wholly  different 
and  any  deviation  may  be  justifiable.  It  is  usual  to  give  hberty  to  deviate  to  save 
property  or  to  tow  vessels  found  in  distress ;  where  liberty  is  given  to  call  at  any  ports 
the  vessel  may  deviate  to  any  ports  near  the  ordinary  route  ^)  in  their  geographical 
order;  where  she  may  call  at  any  ports  in  any  order,  she  may  call  at  any  ports  on 
the  ordinary  route  and  in  any  rotation^) ;  and  if  the  hberty  is  wide  enough,  she  may 
abandon  the  geographical  route  entirely  3). 

VIII.  Performance. 

Proceeding  to  the  place  of  loading.  Obhgations  in  the  performance  of  a  charter- 
party  usually  begin  with  the  duty  of  the  ship  to  proceed  to  her  port  of  loading  or, 
under  a  time  charter,  to  the  place  where  hire  is  to  begin  under  the  contract.  She 
may  be  required  to  proceed: 

1.  By  a  named  date,  or 

2.  Forthwith,  or  in  some  similar  terms,  or 

3.  Where  no  express  stipulation  is  made,  within  a  reasonable  time. 

Where  a  definite  date  is  agreed,  on  or  before  which  a  vessel  is  to  proceed  to  her 
loading-port*)  or  to  reach  her  loadiag-port^),  the  obUgation  must  be  strictly  com- 
pHed  with,  and  on  breach  of  the  obHgation  the  charterer  may,  if  the  term  is  a  con- 
dition precedent,  as  it  usually  is,  treat  the  agreement  as  at  an  end^),  or  may  sue 
the  shipowner  for  damages'),  unless  he  is  protected  by  the  excepted  perils 8).  If, 
however,  the  charterer  has  already  refused  to  load  as  agreed,  the  vessel  is  excused 
from  proceeding  to  the  loading-port  at  all®). 

Where  the  vessel  is  to  proceed  forthwith^"),  or  immediately H),  or  with  all  con- 
venient speed  12)^  or  some  equivalent  term  is  used,  she  is  not  bound  to  proceed  at 
that  very  moment  of  time,  and  the  obligation  is  very  much  the  same  as  where  the 
implied  undertaking  of  due  diligence  is  left  to  operate^^).  If  she  proceeds  to  her 
loading-port  without  undue  delay i*),  the  obHgation  is  satisfied;  if  there  is  unreason- 
able delay,  the  charterer  may  repudiate  the  charterparty  or  may  without  repu- 
diating the  charterparty  sue  the  shipowner  for  damages  i^). 

The  fact  that  a  definite  date  is  fixed  by  which  a  vessel  is  to  sail  for  or  arrive 
at  a  particular  place  does  not  entitle  the  shipowner  to  delay  her  sailing  or  arrival 
until  that  date  if  she  can  reasonably  proceed  or  arrive  sooner  i^),  unless  the  express 
terms  of  the  charterparty  allow  him  to  do  so^''). 

The  fact  that  it  has  become  or  wiU  be  impossible  for  the  vessel  to  sail  or  to 
arrive  at  the  time  required  by  the  charterparty  does  not  entitle  the  shipowner 
to  refuse  to  allow  the  vessel  to  go  to  the  agreed  place,  unless  the  delay  has  been 
caused  by  excepted  perils  and  has  been  so  great  as  to  frustrate  the  commercial 
adventurers). 

Where  neither  a  date  is  fixed  nor  an  obHgation  to  proceed  forthwith  is  imposed, 
the  shipowner's  obHgation  of  dispatch  is  based  on  his  impHed  undertaking  of  due 
diHgencei®),  so  that  he  is  boimd  to  bring  her  to  her  loading-place  with  all  reasonable 
dispatch. 
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Cf.  Nickoll  V.  Ashton  [1901]  2  K.  B.   126. 

Barker  v.  M'Andrew  (1865)  18  C.  B.  N.  S.  759. 
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Hudson  V.  Hill  (1874)  2  Asp.  278. 
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CancelliDg  dates.  In  many  charterparties  a  cancelling  clause,  giving  the  char- 
terer power  to  refuse  to  load  if  a  vessel  does  not  arrive  before  a  named  date,  or  is 
not  ready  to  load  on  a  certain  date,  confers  on  the  charterer  an  option  which  he  may 
exercise  for  his  own  benefit ;  he  cannot  be  called  upon  to  exercise  it  before  the  arrival 
of  the  vessel,  even  if  the  cancelling  date  is  passed  or  it  is  impossible  for  her  to  arrive 
before  it  has  passed i).  The  shipowner  by  his  contract  is  bound  to  send  his  vessel 
to  perform  his  contract  and  cannot  rely  on  her  inability  to  arrive  in  time  to  save 
her  cancelling  date,  but  if  she  arrives  after  the  cancelling  date  the  charterer  may 
refuse  to  load  her^),  or  may  load  her  and  claim  damages  for  the  delay,  or  may  cancel 
the  agreement  and  claim  damages  3). 

If  the  shipowner  refuses  to  send  the  vessel,  the  charterer's  remedy  in  an  ordinary 
case  is  to  sue  for  damages,  and  then  if  freights  have  fallen  he  may  fail  to  prove  any*) ; 
no  court  would  decree  specific  performance  of  a  charter  party  ^),  and  breach  of  a  con- 
tract of  affreightment  is  emiuently  a  case  where  damages  are  as  efficient  a  remedy 
as  an  injunction^),  and  the  court  may  refuse  to  enjoin  the  shipowner  from  refusing 
to  send  his  vessel  as  agreed  if  the  charterer  has  not  acted  equitably'). 

The  place  to  which  the  vessel  must  proceed^).  A  charterparty  may  provide 
that  a  vessel  shall  proceed: 

1.  To  a  named  port,  dock,  wharf,  quay,  or  berth;  or 

2.  To  a  port,  or  dock,  and  so  forth,  to  be  ordered  or  named  by  the  charterer, 
and  in  either  case  the  obHgation  may  be  modified  by  a  proviso: 

3.  That  she  shall  proceed  thither  "or  so  near  thereunto  as  she  may  safely  get". 
Under  a  contract  to  go  simpUciter  to  a  named  place  the  vessel  is  bound  to  go 

to  that  place ;  a  shipowner  is  not  excused  for  failure  to  send  his  vessel  thither  by  any 
impossibihty  of  so  doing,  unless  both  parties  when  contracting  were  aware  of  the  im- 
possibiUty,  or  performance  has  been  made  impossible  by  some  change  in  the  law 
appUcable  made  after  the  contract,  or  some  express  provision  in  the  contract  exone- 
rates him.  On  his  failure  the  charterer  may  treat  the  contract  as  void  or  may  claim 
damages. 

Under  a  contract  to  go  to  a  port,  dock  or  berth,  etc.  to  be  named,  or  as  ordered 
by  the  charterer,  the  charterer  has  the  discretion  of  naming,  within  the  time  speci- 
fied, or  within  a  reasonable  time  if  no  time  is  specified,  a  port,  dock  or  berth,  etc., 
which  either  is  at  the  time  available  and  accessible  or  is  likely  to  be  so  within  a 
reasonable  time^) ;  he  must  name  a  place  to  which  it  is  possible  for  the  ship  to  go  and 
a  place  which  comphes  with  the  terms  of  the  charterparty,  and  among  the  matters 
to  be  considered,  where  obstacles  to  her  reaching  the  place  exist,  may  be  included  any 
obstacle  caused  by  the  acts  or  the  other  engagements  of  the  charterer  i").  He  may 
name  a  place  which  can  only  be  reached  after  a  reasonable  delay  such  as  the  parties 
must  have  contemplated^i).  If  he  fails  to  name  such  a  place  within  due  time  the 
ship  may  be  sent  to  such  a  place  as  a  prudent  charterer  might  have  selected'®)^  qj-  ^jjhq 
shipowner  may  treat  the  charter  as  at  an  end^^)^  or  he  may  sue  for  damages  due  to 
the  charterer's  failure  or  delay  in  naming  a  loading  or  discharging  place i^). 

The  obHgation  to  reach  a  definite  place  is  often  modified  by  a  clause  to  the  effect 
that  the  ship  shall  in  some  circumstances  only  be  required  to  get  so  near  thereunto 
as  she  safely  can.  The  shipowner  can  rely  upon  this  clause  when  he  can  show  that 
the  destination  named  or  ordered  was  not  a  place  to  which  his  vessel  could  safely 
go  or  from  which  she  could  safely  depart,  i.  e.  that  the  port  or  place  was  not  safe 

1)  Moel  Tryvan  v.   Weir  [1910]  2  K.  B.  844. 

2)  Smith  V.  Dart  (1884)  14  Q.  B.  D.  105. 

3)  Nelson  v.  Dimdee  S.  S.  Co.  [1907]  S.  C.  927. 
*)  Cf.  BucknaU  v.   Tatem  (1900)  83  L.  T.   121. 

6)  Cf.  Lwmley  v.   Wagner  (1852)  1  De  G.  M.  &  G.  604. 

6)  Cf.  London  db  BlackwaU  Ely.  Co.  v.  Croaa  (1885)  31  Ch.  D.  p.  369. 

7)  BucknaU  v.   Tatem  (1900)  83  L.  T.  121. 

8)  Save  that  a  vessel  about  to  load  has  to  give  notice  of  her  readiness  to  load  before  the 
charterer's  duty  to  load  begins,  the  principles  appUcable  to  the  obUgations  of  shipowner  and 
charterer  in  loading  and  in  discharging  are  so  similar  that  it  is  convenient  to  deal  with  both 
loading  and  discharging  in  these  paragraphs. 

9)  Tharsis  S.  S.  Co.  v.  Morel  [1891]  2  Q.  B.  647. 

10)  Cf.  Barque  Quilpue  v.  Brovm  [1904]  2  K.  B.  264. 

11)  Carlton  SS.  Co.  v.  Castle  Line  [1898]  A.  C.  486. 

12)  Sieveking  w.  Maas  (1856)  6  E.   &  B.  670. 

13)  Stewart  v.  Bogerson  (1871)  L.  B.  6  C.  P.  424. 
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for  Ms  ship  as  a  laden  vessel.  The  charterer  cannot  claim  to  divide  the  operations 
of  loading  or  discharging  so  as  to  require  a  vessel  to  load  partly  in  the  named  place 
and  partly  elsewhere^),  or  to  discharge  partly  outside  the  named  place  so  as  to  be 
able  to  reach  the  named  place  safelyS),  there  to  discharge  the  residue  of  her  cargo^). 

Whether  a  vessel  is  entitled  to  go  to  the  nearest  safe  place  so  as  there  to  be- 
come an  arrived  ship  depends  on  the  nature  of  the  difficulty  alleged  to  prevent  her 
from  reaching  the  place  agreed.  If  she  can  reach  the  place  by  waiting  for  a  reason- 
able time*),  as  by  waiting  for  the  next  spring-tides^),  or  until  the  port  is  no  longer 
blocked  by  ice*),  or  until  the  place  is  no  longer  blocked  by  other  vesselsS),  or  some 
similar  cause,  then  she  is  bound  to  wait  and  go  to  the  appointed  place;  but  it  she 
is  prevented  by  a  permanent  obstacle  or  by  an  obstacle  which,  though  temporary, 
wiU  cause  an  unreasonable  delay  in  a  commercial  sense,  regard  being  had  to  the 
circumstances  contemplated  by  the  parties*)  she  may  resort  instead  to  the  nearest 
safe  place :  she  wiU  there  become  an  arrived  ship  so  that  her  lay  days  may  begin 
to  run  or,  in  the  case  of  discharge,  the  charterer  or  consignee  must  take  deUvery'). 

Express  provision  is  sometimes  made  for  the  course  to  be  adopted  where  the 
vessel  cannot  reach  her  destination;  in  such  cases,  if  there  would  be  unreasonable 
delay  in  waiting  for  the  removal  of  the  impediment,  the  express  clause  appUes^). 

Where  it  is  expressly  agreed  that  the  vessel  shall  reach  a  named  place,  she  must 
get  there  unless  there  is  a  clause  excusing  her,  and  any  expenses  of  so  doiag  fall  on 
the  shipowner,  but  if  the  charterer  is  to  name  the  place  to  which  she  is  to  go  he  must 
name  a  place  in  accordance  with  the  contract  to  which  she  can  get^) ;  if  he  does  not 
the  ship  may  refuse  to  go  thither,  or  if  she  goes,  any  extra  expenses  will  faU  on  the 
charterer :  a  place,  however,  may  satisfy  the  contract  although  the  vessel  may  have 
to  wait  for  the  periodical  recurrence  of  conditions  which  bring  it  within  the  contract  i") . 

Wherever  a  vessel  is  entitled  to  proceed  to  the  nearest  safe  port  in  Heu  of  the 
places  named  in  the  contract  or  ordered  under  the  contract,  she  must  be  regarded 
as  an  arrived  ship  when  she  has  reached  the  place  which  is  allowed  to  be  substituted 
for  the  place  named  or  ordered. 

A  distinction  must  be  drawn  between  the  right  of  a  charterer  to  name  a  port, 
dock  or  berth  where  the  contract  refers  to  a  port,  etc.  "as  ordered",  in  which  case 
the  vessel  will  be  an  "arrived"  ship  on  reaching  such  port,  etc.^i),  and  the  right  of  a 
charterer  to  order  a  vessel  which  has  already  arrived  in  a  larger  area  to  proceed  to 
a  particular  berth  to  load  or  discharge  12) .  If  under  the  contract  the  vessel  has  to  reach 
a  particular  berth,  whether  named  or  to  be  named,  her  lay  days  cannot  commence 
until  she  is  there,  but  if  she  has  only  to  reach  a  particular  area  her  lay  days  wiU  begin 
on  her  arrival  there,  before  she  reaches  the  particular  berth  selected  by  the  charterer. 

In  a  contract  of  affreightment  the  word  "port"  means  the  area  which  is  caUed 
the  port  in  a  commercial  and  business  sense,  not  necessarily  an  area  coincident  with 
some  geographical,  fiscal,  or  administrative  area^^),  but  not,  on  the  other  hand,  any 
particular  portion  of  the  business  or  commercial  port  unless  a  custom  to  that  effect 
is  proved.  A  custom  may  be  proved  (unless  it  is  inconsistent  with  the  charterparty^*), 
under  which  a  vessel  is  not  an  "arrived  ship"  until  she  has  also  reached  a  particular 
part  of  the  port^^)  or  a  dock^^)  or  particiilar  dock^^);  or  if  she  is  to  reach  a  dock 
named,  a  similar  custom  may  require  her  to  reach  a  berth  within  that  dock^^). 

1)  ShieU  V.   Wilkms  (1850)  5  Exch.  304. 

2)  The  Alhambra  (1881)  6  P.  D.  68. 
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9)  The  Alhambra  (1881)  6  P.  D.  68. 

10)  Carlton  88.  Co.  v.  Castle  88.  Co.  [1898]  A.  C.  486. 

11)  Leonis  v.  Rank  [1908]  1  K.  B.  499. 

12)  The  Felix  (1868)  L.  R.  2  A.   &  E.  273. 

13)  Leonis  88.  Go.  v.  Rank  [1908]  1  K.  B.  499. 
1*)  Reynolds  v.   Tomlinson  [1896]  1   Q.  B.  586. 
18)  Thiis  V.  Byers  (1876)  1  Q.  B.  D.  244. 

16)  Nelson  v.  Dahl  (1879)  12  Ch.  D.  p.  586. 

17)  Nielsen  v.   Wait  (1885)  16  Q.  B.  D.  67. 

18)  Norden  SS.  Co.  v.  Dempaey  (1876)  1  C.  P.  D.  654. 
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Safe  Port.  A  safe  port  means  a  port  into  which  the  particular  vessel  can,  apart 
from  temporary  obstacles^),  safely  navigate^),  or  from  which  she  can  safely  depart 
with  her  cargo- without  danger  fromnatural^)  orpoHtical*)  causes.  Where  a  charterer 
is  to  order  a  vessel  to  a  safe  port,  he  must  select  a  port  which  is  free  from  permanent 
danger  to  that  vessel  at  the  time  of  ordering^);  if  he  does  not,  the  ship  may  refuse 
to  proceed,  and  if  the  port  named  is  not  in  fact  safe  when  she  is  about  to  arrive  he 
may  be  required  to  name  some  other  safe  port');  if  he  fails  to  do  so,  the  contract 
may  he  treated  as  fuHUled  by  the  ship  on  arrival  at  the  place  already  reached. 

Readiness  to  load.  A  vessel  is  ready  to  load  when  all  the  spaces  in  the  ship 
in  which  cargo  is  to  be  carried'),  whether  usual  cargo-spaces  or  spaces  in  which  the 
charterer  is  by  custom  or  express  agreement  entitled  to  ship  cargo,  are  ready  to  re- 
ceive the  contemplated  cargo,  and  she  has  also  such  official  documents  as  may  be 
required  at  the  place  of  loading^),  and  such  ballast®)  and  dunnage  as  may  be  re- 
quired; she  must  also  be  equipped  with  such  safeguards  as  may  be  required  by  law 
in  the  case  of  particular  cargoes  (such  as  grain  in  bulk  or  explosives). 

Provision  of  ballast.  Sufficient  space  for  necessary  baUast  is  not  part  of  the  cargo- 
space,  and  the  shipowner,  whose  duty  it  is,  apart  from  express  stipulation,  to  provide 
ballast  1")  must  ship  such  baUast  as  is  required i^),  and  may  ship  goods  on  which  he  will 
receive  freight,  provided  that  he  does  not  thereby  prejudice  the  commercial  ad- 
venture of  the  chartereri2). 

Notice  of  readiness.  A  charterer  is  entitled  to  notice  of  the  ship's  readiness  to 
load  (but  not  of  arrival  or  readiness  at  the  port  of  the  discharge),  and  is  not  liable 
for  delay  in  beginning  to  load  (unless  by  express  stipulation)  if  he  has  had  no  notice  i^), 
but  where  he  has  actual  knowledge  it  may  be  that  he  will  not  be  reheved  from 
UabiHty  because  he  has  not  express  notice. 

Commencement  of  lay  days.  Subject  to  any  express  stipulations  in  the  contract  i*) 
a  vessel's  lay  days  for  loading  begin  when  she  has  lawfully i^)  reached  the  place  at 
which  she  becomes  an  arrived  shipi®)  and  is  ready  to  load^'')  and  has  given  notice 
of  readiness  to  the  charterer's);  the  time  at  which  she  becomes  an  arrived  ship  may 
be  the  time  at  which  the  charterer  becomes  bound  to  load  her,  or  the  obhgation  to 
load  may  be  postponed  until  her  arrival  at  a  particular  loading-place  i®). 

Obligation  to  have  cargo  ready.  The  charterer,  subject  to  any  express  stipu- 
lations in  the  contract,  undertakes  an  unqualified  obligation 20)  to  provide  a  cargo  for 
the  vessel  when  she  is  in  her  loading-place  ready  to  load  and  notice  of  such  readiness 
has  been  given.  He  must  load  her  either  within  the  time  fixed  by  the  contract,  if  any, 
or  withia  a  reasonable  time,  if  no  definite  time  is  fixed.  The  failure  of  producers 
or  manufacturers  or  merchants  to  supply  goods,  or  of  carriers  to  forward  or  deUver 
them,  or  the  prevention  of  the  ordinary  course  of  business  by  natural  or  human  causes, 
such  as  icei2)  or  strikes^z)  or  official  prohibitions^s)  affords  no  defence  to  a  charterer 
who  has  failed  to  provide  cargo  at  the  loading-place,  or  to  take  deUvery  at  the  place 
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Lyderhorn  v.  Duncan  [1909]  2  K.  B.  929. 

Weir  V.   Union  S.  S.  Co.  [1900]  A.  C.  525. 

Lyderhorn  v.  Duncan  [1909]  2  K.  B.  929. 

Towae  v.  Henderson  (1850)  4  Exch.  890. 

Stanton  v.  Austin  (1872)  L.  R.  7  C.  P.  651. 

Horsley  v.  RoecUvng  [1908]  S.  C.  866. 

Good  V.  IsacKB  [1892]  2  Q.  B.  555. 

See  p.   396. 

See  supra. 

See  supra. 

Cf.  Leonis  8.  S.  Co.  v.  Rank  [1908]  1  K.  B.  pp.  515,  516. 

Ardan  SS.  Co.  v.   Weir  [1905]  A.  C.  501. 

Kay  V.  Field  (1883)  10  Q.  B.  D.  241. 

Stephens  v.  Harris  (1887)  57  L.  J.,  Q.  B.  203. 

Kirk  V.  Page  (1857)  26  L.  J.  Ex.  209. 
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of  discharge,  unless  he  is  protected  by  express  exceptions  or  the  performance  has 
become  illegal  by  EngUsh  law^). 

The  charterer  is  assumed  to  have  the  cargo  ready  to  load  at  the  place  of  loading 
when  the  ship  is  ready  in  all  respects  to  receive  it;  if  he  is  by  any  cause  prevented 
from  loading  a  cargo  which  he  has  there  in  readiness  to  load,  he  may  be  excused  for 
his  failure  by  exceptions  in  the  charter  party,  but  he  wiH  not  be  excused  (save  by 
express  exceptions  for  failure  to  get  the  cargo  to  the  loading-place)  unless  either 
the  course  of  trade  known  to  and  contemplated  by  both  parties  is  to  have  the  cargo 
ready  elsewhere^),  or  both  parties  knew  of  and  contemplated  the  prospect  of  a  moder- 
ate period  of  delay  when  they  entered  into  the  contract  3). 

Cargo-carrying  spaces.  The  charterer  is  entitled  (subject  to  any  express  reser- 
vations or  additions)  to  have  cargo  stowed  in  all  the  usual  cargo-carrying  portions 
of  the  vessel,  not  in  cabins*)  or  on  deck^) ;  he  cannot  claim  to  have  passengers  carried 
in  the  cabins 6).  Goods  may  be  carried  on  deck  when  the  charterparty  requires  it, 
or  there  is  an  express  agreement')  or  a  vahd  custom 8)  entithng  the  ship  so  to  carry 
goods. 

Deck  cargo.  If  a  ship  carries  goods  on  deck  without  an  express  agreement 
or  a  custom  so  to  do,  the  shipowner  as  to  such  goods  is  not  protected  by  any  of 
the  exceptions  in  the  contract  and  will  be  liable  as  an  insurer.  If  the  charterer 
procures  the  shipment  of  goods  on  deck  without  having  contracted  for  the  use  of 
it  or  being  entitled  to  have  goods  carried  there  by  custom,  he  must  pay  freight  thereon 
at  current  (not  necessarily  chartered)  rates^). 

"Alongside":  duty  to  have  cargo  alongside.  The  charterer's  duty  is  (in  the  ab- 
sence of  any  variation  by  express  stipulation  or  by  local  custom)  to  get  his  cargo 
alongside  the  ship  so  that  it  may  be  moved  from  the  place  where  it  lies  into  the  ship 
by  the  ship's  appliances  i°);  and  his  duty  is,  similarly,  to  take  the  cargo  from  along- 
side in  discharging.  By  local  custom^i)  or  by  express  contract  the  obUgation  of  the 
ship  may  be  varied  so  that  she  may  have  a  greater  share  in  the  loading  or  discharge  ^^j. 
The  respective  duties  of  ship  and  merchant  in  loading  and  discharge  are  regulated 
by  the  terms  of  the  contract,  which  is  deemed  to  incorporate  any  local  custom  con- 
sistent with  the  express  terms. 

Stowage  of  cargo.  The  actual  work  of  loading,  stowage,  and  discharge^  is  (in 
the  absence  of  express  stipulations)  the  duty  of  the  shipowner  or  his  master,  who 
is  required  to  be  competent  as  a  stevedore  ^^^  and  to  provide  what  is  necessary  for 
proper  stowage,  such  as  dunnage,  battens,  or  shifting  boards  i*).  The  shipowner  is 
liable  to  a  shipper  (unless  protected  by  exceptions)  for  bad  stowage,  whether  the  ship 
has  employed  a  stevedore  or,  when  the  shipper  is  not  aware  of  the  terms  of  the  charter- 
party,  the  charterer  has  appointed  a  stevedore  i^) .  As  between  shipowner  and  charterer, 
liability  for  defaults  of  a  stevedore  is  determiaed  by  considering  who  employed  the 
stevedore^^ ) ;  this  depends  on  the  terms  of  the  contract,  but  it  requires  clear  phrase- 
ology to  exonerate  the  ship  and  make  the  charterer  liable.  If  the  charterparty 
amounts  to  a  demise,  the  charterer  alone  can  be  Hablei');  in  other  cases  the  ship  is 
liable  to  a  consignee  or  an  indorsee  of  a  bill  of  lading  given  by  the  ship,  and  to  a  shipper 
who  was  not  aware  of  the  terms  of  the  charterparty,  unless  the  shipper  knew  the 

1)  Esposito  V.  Bowden  (1857)  7  E.  &  B.   762. 

2)  Of.  Stephens  v.  Harris  (1887)  57  L.  J.,  Q.  B.  203;  and  as  to  discharging,  The  Alne 
Holme  [1893]  P.   173;  Hudson  v.  Ede  (1868)  L.  R.  3  Q.  B.  412. 

3)  Harris  v.  Dreesman  (1854)  23  L.  J.,  Ex.  210. 
*)  Mitcheson  v.  Nicoll  (1852)  7  Exch.  929. 

6)  Neitt  V.  Bidley  (1854)  9  Exch.  677. 

6)  Shaw  Savill  v.  Aitken  (1883)  1  0.  &  E.   195. 

7)  Burton  v.  EngUsh  (1883)  12  Q.  B.  D.  218. 

8)  Boyal  Exchange  Go.  v.  Dixon  (1886)  12  App.  Cas.  11. 

9)  Mitcheson  v.  Nicoll,  supra. 

10)  Petersen  v.  Freebody  [1895]  2  Q.  B.  294. 

11)  Cf.  Glasgow  Navigation  v.  Howard  (1910)  15  Com.  Cas.  88. 

12)  Nottebohn  v.  Bichter  (1887)  1  Q.  B.  D.  63;  Leach  v.  B.  M.  S.  P.  Co.  (1910)  16  Com.  Cas. 
143. 

13)  Anglo-African  Co.  v.  Lamzed  (1886)  L.  R.   1  C.  P.  226. 
1*)  Cf.  p.  378. 

16)  Sandeman  v.  Scurr  (1886)  L.  R.  2  Q.  B.  86. 

16)  Harris  v.  Best  (1892)  7  Asp.  272. 

17)  Baumvoll  v.  Gilchrest  [1892]  1  Q.  B.  253. 
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way  in  which  his  goods  were  to  be  stowed  or  were  stowed  and  did  not  dissent i); 
if  under  the  contract  the  charterer  is  ultimately  liable,  the  shipowner  has  recourse 
against  him;  and  either  the  shipowner  or  the  charterer  will  fiaally  have  a  right 
to  sue  the  stevedore  if  he  has  been  negUgent. 

What  is  a  cargo:  full  cargo.  A  cargo  is  presumably  a  fuU  cargo,  but  the  meaning 
is  governed  by  the  wording  of  the  contract^).  A  full  and  complete  cargo  is  so  much 
cargo  of  the  goods  contemplated  as  the  vessel  can  carry  in  her  cargo -space  when 
loaded  according  to  the  custom  of  the  port  of  loading 3);  for  a  fuU  and  complete 
cargo  the  charterer  must,  apart  from  custom,  fiU  the  ship  with  goods  of  the  kind 
contemplated  and  without  broken  stowage,  if  such  a  cargo  can  fill  her,  or  with  broken 
stowage  if  the  nature  of  the  cargo  requires  it*) ;  but  where  the  ship  is  responsible 
for  stowage  the  charterer  is  not  liable  for  broken  stowage  due  to  the  default  of  the 
shipS).  The  charterer's  obligation  is  satisfied  if  he  ships  a  cargo  of  the  goods  contem- 
plated imder  conditions  permitted  by  the  custom  of  the  port  8). 

In  the  majority  of  charterparties  the  nature  of  the  cargo  to  be  shipped  is  speci- 
fied with  more  or  less  precision:  under  a  contract  to  ship  "lawful  merchandise" 
the  shipper  must  provide  goods  such  as  are  ordinarily  shipped  at  the  port  concerned  ' ) ; 
"produce"  means  such  commodities  as  are  ordinarily  produced  near  the  port  of  ship- 
ment. If  the  contract  allows  the  shipment  of  goods  of  more  than  one  kind  the  whole 
cargo  may  be  of  any  one  or  more  kinds  to  the  exclusion  of  the  rest®),  even  though 
this  may  impose  extra  expenses  on  the  ship  9)  by  requiring  baUast  or  by  causing 
a  decrease  of  the  total  freight  i"). 

Similarly  the  ship  is  bound,  unless  the  contract  provides  otherwise,  to  take 
a  fuU  cargo,  if  provided,  and  for  failure  to  do  so  the  shipowner  may  be  Hable  in  dam- 
ages; he  may  not  put  bunker-coals  in  cargo-space  or  diminish  the  cargo-space  by 
taking  more  bunker-coal  than  is  reasonably  necessary  for  the  chartered  voyage^i). 

The  actual  amount  of  cargo  which  a  charterer  must  provide  is  determined  by 
the  wording  of  the  contract,  and  in  several  cases  various  common  clauses  deaUng 
with  this  subject  have  received  a  Judicial  interpretation: 

1.  Under  a  contract  to  load  a  full  and  complete  cargo,  the  vessel  being  de- 
scribed as  of  2600  tons  deadweight,  the  charterer  must  load  as  much  cargo 
as  the  vessel  can  carry  safely,  though  it  amounts  to  2950  tons  i^). 

2.  Under  a  contract  to  load  a  cargo  of  say  about  2800  tons,  where  the  vessel 
could  carry  2880  tons  and  2840  tons  were  shipped,  this  was  held  to  be  a  cargo, 
though  not  a  full  cargo  i^). 

3.  Under  a  contract  to  load  a  full  and  complete  cargo,  say  about  1100  tons, 
where  the  vessel  could  carry  1210  tons,  it  was  said  that  taking  the  contract 
as  a  whole  the  shipowner  had  indicated  about  1100  tons  as  sufficient  and 
that  "about"  would  be  satisfied  by  a  3%  margin,  so  that  1133  tons  would 
suffice  14). 

4.  Under  a  contract  to  load  a  full  and  complete  cargo,  say  about  2850  tons  and 
not  more  than  3000,  the  charterer  was  held  bound  to  load  3000  tons  if 
there  was  roomi^). 

5.  Under  a  contract  to  provide  a  cargo  of  not  less  than  6500  tons  but  not  ex- 
ceeding 7000  tons,  it  was  held  that  on  the  wording  of  the  contract  a  cargo 
here  meant  a  full  cargo,  and  that  the  charterer  must  load  a  full  cargo, 
viz.  in  fact  6590  tons  i^). 

1)  Ohrloff  V.  Briscall  (1866)  L.  R.   1  P.  C.  231. 

2)  Of.  Caffm  V.  Aldridge  [1895]  2  Q.  B.  648. 

3)  Gufhbert  v.  Oummmg  (1856)  11  Exoh.  405. 
*)  OoU  V.  Meek  (1864)  15  C.  B.,  N.  S.  795. 
6)  Fumeas  v.  Tennant  (1892)  8  T.  L.  R.  336. 

6)  Isis  S.  S.  Co.  V.  Bahr  Behrend  [1900]  A.  C.  340. 
')  Vanderspar  v.  Dimcan  (1891)  8  T.  L.  R.  30. 

8)  Moorsom  v.  Page  (1814)  4  Camp.  103. 

9)  Irving  v.  Glegg  (1834)  1  Bing.  N.  C.  53. 

10)  Southcmvpion  Colliery  Co.  v.  Clarke  (1870)  L.  R.  6  Ex.  53. 

")  Darling  v.  Baeburn  [1907]  1  K.  B.  846. 

12)  Heathfield  S.  S.  Co.  v.  Bodenacker  (1896)  2  Com.  Cas.  55. 

18)  MiUer  v.  Bomer  [1900]  1  Q.  B.  691. 

1*)  Morris  v.  Leviaon  (1876)  1  0.  P.  D.   155. 

18)  Carlton  8.  S.  Co.  v.  Castle  S.  S.  Co.  (1897)  2  Com.  Cas.   173. 

18)  Jardine  v.  Clyde  3.  S.  Co.  [1910]  1  K.  B.  627. 
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6.  Where  the  contract  provides  for  the  shipment  of  both  weight  and  measure- 
ment goods,  the  charterer  probably  satisfies  his  obligation  if  he  tenders 
sufficient  cargo  to  fill  the  ship  in  the  proportions  of  dead  weight  goods  and 
measurement  goods  customary  at  the  port,  even  if  the  ship  could  have  carried 
a  greater  deadweight  than  she  actually  received. 
Completion  of  loading.   When  the  charterer  has  once  fulfilled  his  obhgation 
of  tendering  sufficient  cargo  and  any  other  duty  imposed  on  him  by  the  contract, 
he  is  not  hable  for  further  delays,  such  as  inability  to  leave  the  port  owing  to  ice^), 
or  to  lack  of  necessary  documents^)  which  the  charterer  is  not  under  a  duty  to  fur- 
nish. 

Effect  of  fire  after  loading  cargo.  If  the  cargo,  or  part  of  it,  is  destroyed  by  fire 
after  shipment,  the  charterer  need  not  replace  the  goods  with  other  goods,  nor  can 
he  claim  a  right  to  do  so^);  but  the  shipowner  may  load  goods  in  the  space  so  left 
unoccupied  and  may  himself  receive  the  freight  for  them. 

Mate's  receipt.  When  goods  have  been  deUvered  to  the  ship  the  shipper  usually 
receives  a  "mate's  receipt",  the  goods  being  then  at  the  risk  of  the  shipowner  unless 
he  is  exonerated  by  express  stipulations*) ;  this  receipt  is  evidence  against  the  ship 
of  the  facts  therein  stated^),  and  prima  facie  entitles  the  holder  to  receive  the  ship- 
owner's usual  biU  of  lading  in  exchange  for  the  receipt  unless  the  ship  has  notice 
that  some  other  person  claims  the  goods;  the  ship,  however,  may  give  the  bUl  of 
lading  to  a  person  named  in  the  receipt  as  owner  or  to  a  person  proved  to  be  owner 
of  goods  on  board  it  there  is  no  notice  of  confUcting  claims 8).  The  mate's  receipt 
cannot  be  assigned  so  as  to  transfer  the  property  in  the  goods  without  notice  to  the 
shipowner'). 

Clauses  in  Bills  of  Lading. 
A  bin  of  lading  as  a  document  of  title  has  already  been  considered^);  the  effect 
of  various  clauses  commonly  found  therein  is  discussed  here: 

1.  "Shipped  in  good  order  and  condition"  means  that  Judged  by  external 
appearances  the  goods  were  in  good  order  and  condition  when  shipped; 
an  unqualified  statement  to  this  effect  makes  a  "clean  biU  of  lading"^); 
imder  such  a  biU  of  lading  the  ship  wiU  have  no  claim  against  the  goods 
except  the  claim  for  freight  on  deUvery,  and  if  the  goods  are  not  in  good 
order  and  condition  when  deUvered  the  shipper  or  his  assignee  can  recover 
damages  on  proof  that  they  were  internally  in  good  order  and  condition 
when  shipped,  or  that  they  were  damaged  in  transitu  by  a  cause  for  which 
the  ship  is  Uable.  The  shipowner  cannot  deny  as  agaiust  an  iudorsee  for  value 
that  the  goods  were  in  fact  shipped  in  good  order  and  condition  i"). 

2.  "Quantity  unknown":  descriptions  of  quantity  or  of  the  number  of  parcels 
bind  the  person  signing  the  bill  of  lading ii),  but  the  shipowner  is  not  hable 
for  such  descriptions  where  the  goods  have  never  in  fact  been  shipped i^),  if 
he  can  disprove  the  shipment. 

3.  "  QuaUty  unknown" :  descriptions  of  quahty  do  not  as  a  rule  bind  the  ship- 
owner, as  the  master  has  no  ordinary  authority  to  bind  him  in  this  respect^^). 

Where,  however,  it  is  agreed  that  statements  as  to  quantity  or  quahty 
shall  be  conclusive,  the  shipowner  is  bound,  in  the  absence  of  fraud  by  the 
shipper,  to  answer  for  any  deficiency  i*),  unless  he  can  prove  a  loss  by  excepted 
perils  after  actual  shipment. 


1)  Pringle  v.  MolUtt  (1840)  6  M.  &  W.  80. 

*)  Barret  v.  Button  (1815)  4  Camp.     333. 

3)  Aiiken  v.  Ernsthauaen  [1894]  1  Q.  B.  773. 

*)  Nottebohn  v.  Bichter  (1886)  18  Q.  B.  D.  63. 

6)  Biddulph  V.  Bingham  (1874)  30  L.  T.  30. 

*)  Cowasjee  v.   Thompson  (1854)  5  Moo.  P.  C.   165. 

')  Hathesmg  v.  Lamg  (1875)  L.  R.  17  Eq.  92. 

8)  See  p.  386. 

9)  Eestitution  S.  S.  Co.  v.  Pirie  (1889)  61  L.  T.  330. 

10)  Martineavs  v.  E.  M.  S.  P.  Co.  (1912)  17  Com.  Gas.   176. 

11)  See  p.  388. 

12)  Grant  v.  Norway  (1851)  10  C.  B.  665. 

13)  Cox  V.  Bruce  (1886)  18  Q.  B.  D.  147. 

14)  Mediterranean  Go.  v.  Mackay  [1903]  1  K.  B.  297. 
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4.  "Weight  and  contents  unknown" :  this  or  any  similar  clause,  such  as  "quan- 
tity and  quahty  unknown",  when  found  in  a  bill  of  lading  which  states  that 
the  goods  were  shipped  in  good  order  and  condition,  relieves  the  shipowner 
from  the  absolute  obUgation  to  deUver  in  good  order  and  condition  the  goods 
so  described,  as  it  converts  the  contract  into  an  agreement  to  carry  the  parcel, 
whatever  it  may  be,  instead  of  an  agreement  to  carry  specified  goods i). 
Where  bill  of  lading  and  charterparty  differ.  A  charterparty  frequently  provides 
that  bills  of  lading  shall  be  signed  "as  presented"  or  "as  required"  or  "at  any  rate 
of  freight",  and  in  such  cases  it  usually  stipulates  that  this  shall  be  done  "without 
prejudice  to  this  charterparty".    Whether  under  such  provisions  the  charterer  is 
boimd  to  present  for  signature  bills  of  lading  that  do  not  depart  from  the  charter- 
party  terms^),  or  may  tender  for  signature  bills  of  lading  which  do  not  follow  the 
charterparty  terms^),  is  not  clearly  settled;  but  in  either  case  the  charterer  is 
bound  to  indemnify  the  shipowner  for  any  loss  consequent  on  a  Uabihty  being 
imposed  on  the  shipowner  by  the  terms  of  the  bill  of  lading  which  would  not  have 
been  imposed  on  lum  by  the  terms  of  the  charterparty*),  and  may  be  expressly 
bound  to  do  so^).   The  bill  of  lading  will  represent  the  contract  between  the  ship- 
owner and  the  shipper,  but  as  between  the  shipowner  and  the  charterer  the  charter- 
party  contract  remains  unaffected®);  in  any  event  such  clauses  do  not  give  the 
charterer  an  absolute  discretion  as  to  the  contents  of  the  biU  of  lading,  and  he  could 
not  require  the  master  to  sign  a  biU  of  lading  for  goods  never  shipped,  or  deprive 
the  shipowner  of  his  lien  for  chartered  freight  by  making  freight  payable  to  a 
stranger'),  and  to  the  extent  to  which  the  shipowner  is  damnified  by  the  terms 
of  the  bUl  of  lading  the  charterer  may  lose  the  protection  of  the  cesser  clause,  if 
there  is  one*). 

Where  bills  of  lading  are  to  be  signed  "at  any  rate  of  freight"  the  master  is  bound 
to  sigh  a  bUl  of  lading,  although  the  rate  of  freight  specified  is  insufficient  to  satisfy 
the  shipowner's  claim  for  chartered  freight;  and  where  the  charterparty  provides 
that  the  master  "shall  sign"  bills  of  lading  the  master  must  sign  them*),  but  the  char- 
terer can  only  recover  his  actual  damages  where  a  penalty  is  imposed,  if  the  master 
refuses  to  sign  as  agreed  i"). 

Cesser  clauses.  It  is  a  common  practice  for  the  parties  to  agree  that  when  the 
charterer  has  procured  the  shipment  of  the  agreed  cargo  for  the  chartered  adventure 
his  Uabihty  imder  the  contract  shall  cease ;  in  such  cases  it  is  intended  that  the  ship- 
owner shall  look  to  a  Hen,  specially  created,  for  the  satisfaction  of  claims  such  as 
for  dead  freight  or  demurrage,  which  he  is  to  be  able  to  enforce  against  shippers, 
goods-owners  and  assignees.  Such  a  hen  does  not  exist  apart  from  special  contract, 
and  the  court  always  incUnes  to  treat  the  reUef  given  to  the  charterer  as  no  wider 
than,  but  co-extensive  with,  the  special  right  given  to  the  shipowner  in  considera- 
tion of  which  he  has  released  the  charterer^^);  the  actual  extent,  however,  to  which 
the  charterer  is  released  must  always  depend  on  the  wording  of  the  contract^^); 
if  the  remedy  given  enables  the  shipowner  to  enforce  a  claim  for  a  habiUty  already 
accrued  the  charterer  will  be  released,  while  if  it  only  protects  the  shipowner  in  re- 
spect of  claims  yet  to  accrue,  the  charterer  may  remain  Uable  for  claims  already  accrued, 
such  as  dead-freight  or  damages  for  detention  at  the  port  of  loading. 

Such  a  clause  is  usually  called  a  "cesser  clause";  and  the  principal  difficulty 
in  construing  it  arises  from  a  commercial  looseness  of  phraseology  in  using  the  word 
demurrage  sometimes  to  include  and  sometimes  to  exclude  delay  other  than  demur- 
rage in  its  technical  sense  i^). 

1)  LAeau  v.  G.  S.  N.  Co.  (1872)  L.  R.  8  C.  P.  88. 

2)  Krilger  v.  Moel  Tryvan  S.  S.  Co.  [1907]  A.  C.  272. 

3)  Turner  v.  Haji  Goolam  [1904]  A.  C.  826. 
*)  See  the  two    cases  last  cited. 

6)  MiCburn  v.  Jamaica  Fruit  Co.  [1900]  2  K.  B.  540. 

8)  Shand  v.  Sanderson  (1859)  4  H.  &  N.  381. 

')  Cf.   The  Canada  (1897)  13  T.  L.  R.  238. 

8)  Hansen  v.  Harrold  [1894]  1   Q.  B.  612. 

»)  Jones  V.  Hough  (1879)  5  Ex.  D.   116. 
10)  Eayner  v.  Akt-Condor  [1895]  2  Q.  B.  289. 
U)  Hansen  v.  Harrold  [1894]  1   Q.  B.  612. 

12)  Milvain  v.  Perez  (1861)  3  E.  &  E.  495. 

13)  See  p.  420. 
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When  the  remedy  for  delay  covers  all  delay  at  all  stages  of  the  adventure  the 
charterer  is  absolvedi);  if  it  only  covers  demurrage  in  the  strict  sense  at  the  port 
of  loading,  the  charterer  will  remain  Uable  for  damages  for  detention  there  2)  but 
not  for  demurrage^).  If  the  remedy  only  extends  to  demurrage  at  the  port  of  dis- 
charge, the  charterer  remains  liable  for  detention  at  the  port  of  loading*). 

Wherever  a  lien  for  demurrage  is  given  by  the  cesser  clause  the  charterer  will 
be  under  no  liability  for  any  delay  at  the  port  of  discharge,  as  the  intention  of  the 
parties  is  clear,  unless  the  charterer  is  also  a  consignee  taking  delivery  of  the  goods 
at  the  port  of  discharge  under  a  bill  of  lading  which  incorporates  the  charterparty, 
as  there  then  is  a  wholly  new  contract^) ;  and  if  a  lien  is  given  for  demurrage,  but  the 
charterparty  contains  no  provision  for  demurrage  days  either  in  loading  or  in  dis- 
charging, then  "demurrage"  must  be  construed  to  mean  "detention"  and  the  char- 
terer is  accordingly  absolved  for  delay  at  either  port 8). 

IX.  The  Voyage. 

Sailing  on  the  voyage.  A  vessel  is  considered  to  have  sailed  or  to  have  "finally 
sailed"  when  to  perform  her  voyage  she  has  left  the  commercial  or  business  limits 
of  the  port  of  departure'),  being  ready  for  sea  and  properly  documented.  If  it  has 
been  agreed  that  she  shall  sail  by  or  on  a  named  day  she  "must  by  or  at  the  agreed 
time  have  begun  her  voyage,  being  in  all  respects  ready  for  the  voyage  and  without 
intention  of  retiu?ning8). 

Master's  authority  on  voyage.  During  the  voyage  the  master  is,  as  at  other 
times,  the  servant  of  the  shipowner,  with  a  duty  and  authority  to  fulfil  his  employer's 
contract  by  carrying  the  goods  with  reasonable  care,  and  providing  necessaries  for 
the  voyage  where  the  ship  is  bound  to  supply  them ;  he  is  also  bound  to  take  such 
steps  (his  acts  binding  his  employer)  as  may  be  necessary  for  the  prosecution  of  the 
adventure,  as  by  borrowing  on  bottomry,  making  agreements  as  to  salvage  or  tran- 
shipment, where  a  necessity  so  to  act  exists  and  he  cannot  reasonably  communicate 
with  his  employer. 

He  is  hkewise  the  agent  of  the  charterer  to  procure  such  things  as  the  charterer 
may  have  undertaken  to  provide  for  the  voyage,  e.  g.  coal  when  the  charterer  is 
to  pay  for  coaP) ;  and  is  moreover  the  agent,  in  case  of  necessity,  of  the  goods-owner, 
to  do  such  acts  in  relation  to  the  goods  as  are  necessary  for  the  benefit  of  the  goods- 
owner,  -such  as  seUing  or  pledging  the  goods  or  part  of  them,  or  incurring  special 
expenses  in  preserving  or  forwarding  them.  The  shipowner  is  responsible  for  any 
improper  acts  or  omissions  of  his  servant,  the  master,  in  deaUng  with  cargo  in  such 
circumstances  10);  the  master's  authority  so  to  act  arises  when: 

1.  A  prudent  owner,  if  present,  would  consider  the  act  commercially  wise, 
and 

2.  The  master  cannot  in  a  reasonable  time  communicate  with  the  goods-owner  i^). 
Excepted  Perils.  The  duty  of  the  shipowner  to  carry  out  the  proposed  adventure 

and  his  habiUties  in  so  doing  have  been  discussed  alreadyi^)^  so  far  as  they  are  un- 
modified by  express  stipulations ;  but  the  terms  of  the  contract  of  carriage  almost 
invariably  effect  a  profound  change  in  the  mutual  rights  and  responsibiUties  of 
the  parties. 

A  charterparty  usually  contains  exceptions,  more  or  less  numerous,  which 
operate  to  excuse  either  party  in  whose  favour  they  have  been  introduced  i^)  forfail- 

1)  SangumeUi  v.  P.  S.  N.  Co.  (1877)  2  Q.  B.  D.  238. 

2)  Oray  v.  Garr  (1871)  L.  R.  6  Q.  B.  522. 

3)  Kish  V.  Gory  (1875)  L.  R.  10  Q.  B.  553. 
*)  Glinh  V.  Radford  [1891]  1  Q.  B.  625. 

6)  GuUischen  v.  Stewart  (1884)  13  Q.  B.  D.  317. 

«)  Bannister  v.  Breskmer  (1867)  L.  R.  2  C.  P.  497.  It  is  to  be  observed  that  the  cases  on  the 
cesser  clause  are  not  in  a  satisfactory  state  and  are  barely,  if  at  all,  consistent;  see  the  discussion 
in  Scrutton  on  Charterparties,  6th  ed.  pp.  143 — 150. 

')  Price  V.  Livingstone  (1882)  9  Q.  B.  D.  679. 

8)  Hudson  V.  Bilton-  (1856)  6  E.  &  B.  565. 

9)  Mclver  v.   Tate  [1903]  1  K.  B.  362. 

10)  Notara  v.  Henderson  (1872)  L.  R.  7  Q.  B.  225. 

11)  Acatos  V.  Burns  (1878)  3  Ex.  D.  282. 

12)  See  p.  392. 

13)  Braemount  S.  S.  Co.  v.   Weir  (1910)  15  Com.  Cas.  101. 
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uie  to  perform  his  undertaking  in  the  event  of  prevention  by  excepted  perils  which 
that  party  could  not  have  avoided  by  reasonable  diligence.  A  bill  of  lading  in  prac- 
tice invariably  contains  exceptions,  which  operate  to  excuse  the  carrier  by  whom 
it  has  been  given  to  a  shipper  for  failure  to  deUver  the  goods  as  agreed,  if  the  failure 
is  due  to  an  excepted  peril  which  the  carrier  or  his  servants  could  not  avoid  by  reason- 
able diUgence.  Thus  between  the  shipowner  and  a  charterer  the  charterparty  ex- 
ceptions are  material,  but  to  the  shipper  the  bill  of  lading  exceptions ;  where  the  char- 
terer is  also  a  consignee,  'prima  facie  the  biU  of  lading  exceptions  are  immaterial^), 
imless  there  is  an  agreement  to  vary  the  charterparty  terms. 

Such  exceptions  prima  facie  apply  throughout  the  adventure,  including  the 
loading,  voyage,  and  discharge,  but  where  they  are  introduced  in  favour  of  one  party 
only,  a  strict  interpretation  is  put  upon  them  against  the  party  relying  thereon*). 
Moreover  any  exception  affords  a  good  excuse  to  a  party  relying  on  it,  only  if  it  can 
be  shown  that  the  failure  which  he  attributes  to  the  excepted  peril  is  immediately 
due  to  that  peril;  causa  proximo  non  remota  spectatur^);  except  that  where  the  loss 
is  due  to  negUgence  of  the  carrier*)  making  it  possible  for  the  excepted  peril  to  cause 
the  loss 6),  the  carrier  cannot  avail  himself  of  the  exception 6). 

Among  the  very  numerous  perils  excepted  by  express  agreement,  some  are  more 
commonly  found  and  are  of  greater  importance ;  it  is  barely  feasible  to  enumerate 
all,  so  illustrative  cases  are  here  dealt  with: 

1.  "Arrests  and  restraints  of  rulers,  princes  and  peoples" ;  this  is  wider  than  "the 
kiog's  enemies"  7)  and  includes  all  interference  by  the  estabHshed  authority 
of  a  State,  whether  by  belligerent,  executive  or  administrative  act,  such  as  em- 
bargo, prohibition  of  transit  or  of  import  or  export,  or  reasonable  fear  of  such 
interference®) ;  it  does  not  extend  to  tumultuous  or  riotous  proceedings  with- 
out estabHshed  authority  or  to  ordinary  legal  process,  or  to  interference  induced 
by  the  negUgent  act  of  the  shipowner 8). 
2„  "Strikes  and  lock-outs"  extend  to  interference  with  the  normal  course  of 
business  by  labour  disputes^"),  so  that  either  workmen  refuse  to  work  or  em- 
ployers refuse  to  employ  workmen  in  consequence  of  a  labour  dispute,  with 
the  result  that  labour  cannot  be  obtained  by  reasonable  efforts  ii).  This  excep- 
tion may  extend  to  labour  disputes  which  prevent  the  transit  of  cargo  as 
well  as  the  loading  thereof  ^2). 

A  party,  however,  cannot  rely  on  an  exception  of  strikes  where,  being  at  liberty 
to  avoid  the  area  in  which  a  strike  prevails,  he  elects  to  send  the  vessel  there 
and  the  vessel  is  in  fact  delayed  by  that  strike^^). 

3.  In  an  exception  of  "pirates  robbers  and  thieves"  piracy  covers  depredation 
by  sea  by  persons  without  authority  given  by  a  civilised  State,  for  their  pri- 
vate gain^*);  robbery  or  theft  must  be  the  forcible  aot^^)  of  some  person  not 
acting  in  the  service  or  employment  of  the  shipi^). 

4.  "Barratry"  means  some  wilful i')  misconduct  of  master  or  crew,  such  as  rob- 
bery, damage  or  spoUation  or  exposure  of  the  ship  to  destructioni^®)  or  to  con- 
fiscation's) without  the  consent  of  the  owner  and  in  circumstances  in  which 
he  could  not  reasonably  prevent  it ;  the  act  to  be  barratrous  must  not  be  the 

1)  See  p.  387. 

2)  Norman  v.  Binnington  (1890)  25  Q.  B.  D.  475. 

3)  Cf.  Hamilton  v.  Pandorf  (1887)  12  App.  Cas.  518. 
*)  Nugent  v.  Smith  (1876)  1  C.  P.  D.  423. 

8)  Ibid.  p.  436. 

6)  Steel  V.  State  Line  Go.  (1877)  3  App.  Cas.  p.  88. 

7)  See  p.  384. 

8)  Nohel  V.  Jenkins  [1896]  2  Q.  B  326. 
»)  Dunn  V.  Gurrie  [1902]  2  K.  B.  614. 

10)  In  re  Bichardson  [1898]  1  Q.  B.  261. 

11)  Bulman  v.  Fenwick  [1894]  1  Q.  B.  179,  p.  185. 

12)  Leonia  v.  Bank  (1907)  13  Com.  Cas.   161,  295. 

15)  Brown  v.   Turner  [1912]  A.  C.  12. 

1*)  Bepublic  of  Bolivia  v.  Indemnity  Go.  [1909]  1  K.  B.   785. 

16)  Bothschild  v.  B.  M.  S.  P.  Go.  (1852)  7  Exch.  734. 
18)  Steinmann  v.  Angier  Line  [1891]  1   Q.  B.  619. 

1')  Briscoe  v.  Powell  (1905)  22  T.  L.  R.   128. 

18)  The  ChoBca  (1875)  L.  R.  4  A.  &  E.  446. 

19)  EarU  V.  Rowcroft  (1806)  8  Bast,  126. 
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result  of  mere  incompetence  or  negligence  or  brought  about  by  the  personal 
negligence  of  the  owneri). 

5.  Leakage,  breakage,  sweating,  rust,  and  similar  exceptions  refer  to  loss  or  dam- 
age to  the  goods  so  affected,  but  not  to  loss  or  damage  caused  by  the  leaking, 
sweating,  etc.,  of  other  goods^),  unless  some  such  exception  as  "injurious 
effects  of  other  goods"  is  introduced^).  The  shipowner  is  not  by  an  excep- 
tion of  leakage,  etc.  protected  from  liability  for  damage  which  the  shipper 
proves  to  be  due  to  negligent  stowage*). 

6.  The  exception  of  "negligence  of  master,  mariners  or  other  servants"  does 
not  exempt  the  shipowner  from  liabiUty  for  his  personal  negligence  5)  or  for  a 
breach  of  the  undertaking  of  seaworthiness  6),  imless  clearly  expressed  to 
do  so;  but  it  may  extend  to  any  negUgent  act  or  default  of  his  servants'), 
whatever  its  nature.  Difficult  questions  have  arisen  when  this  exception 
is  expressed  to  cover  "negligence  in  navigation"^)  or  "negligence  in  navi- 
gation or  management"  8). 

7.  The  exception  of  perils  of  the  seas  extends  to  loss  or  damage  by  perils  pecu- 
liar to  the  sea,  such  as  collision  of  vessels,  stranding  when  not  ia  the  ordinary 
course  of  navigation,  damage  by  sea-water,  or  having  special  importance 
at  sea,  such  as  storms  and  hurricanes;  they  must  be  perils  which  cannot 
reasonably  be  foreseen  and  guarded  against  at  sea,  and  must  not  be  merely 
perils  on  the  sea^"),  such  as  explosion  of  boilers  or  barratry.  As  with  other 
exceptions  the  damage  or  loss  must  be  the  direct  ^^)  consequence  of  the  excepted 
peril  and  must  not  be  the  result  of  the  negligence  of  the  owner  or  his  ser- 
vants, such  as  failure  to  stow  goods  properly  or  to  have  the  ship  seaworthy. 
Perils  "peculiar  to  the  sea  or  to  a  ship  on  the  sea"^^)  ^re  infinitely  various ; 
they  may  arise  from  sea  water  obtaining  entrance  by  reason  of  damage 
(e.  g.  by  collision  with  another  vessel  or  an  iceberg)  or  accident,  from  the 
effects  of  tempestuous  weather  on  a  vessel  carrying  cargo,  or  from  the  acts 
of  men,  such  as  piracy  or  the  mistake  of  a  belligerent  vesseU*) ;  but  the  term 
carm.ot  be  held  to  extend  to  occurrences  that  take  place  in  the  ordinary  course 
of  maritime  affairs,  although  they  happen  to  a  ship  and  on  the  sea,  such 
as  damage  by  the  negligence  of  the  carrying  ship  or  due  to  improper  stowage, 
or  by  the  mere  depredations  of  vermin  such  as  rats  (unless  they  bring  about 
a  result  which  is  a  peril  of  the  sea^*). 

Place  of  delivery.  The  place  of  deUvery  either  is  fixed  by  the  charterparty  or 
bUl  of  lading  or  is  left  to  be  named  before  arrival.  Where  the  charterer  has  the 
right  to  name  the  place  of  deUvery  and  the  vessel  is  to  call  for  orders,  orders  must 
be  given  within  the  time  limited  for  the  purpose,  or  within  a  reasonable  time  if  no 
time  is  so  Umited. 

Arrival  at  place  of  discharge.  The  ship  must  arrive  at  the  agreed  place  of  dis- 
charge i^),  but  there  is  no  imphed  obUgation  to  give  notice  of  arrival  or  of  readiness 
to  discharge  either  to  the  charterer  or  to  consignees  ^8),  and  time  begins  to  run  on  her 
arrival  and  readiness  to  dehver.  When  she  has  arrived  and  is  ready,  the  receiver 
of  cargo  must,  unless  there  is  a  custom  of  the  port  or  an  express  stipulation  to  the 
contrary,  be  ready  with  sufficient  equipment  to  take  deUvery  of  his  cargo  during 
the  working  hours  of  the  port  until  the  discharge  is  completed.  If  no  time  is  fixed 

1)  Chartered  dhc.  Bank  v.  Netherlands  d:c.  Co.  (1883)  10  Q.  B.  D.  p.  532. 

2)  Barrow  v.   Williama  (1890)  7  T.  L.  R.  37. 

3)  Thrift  V.   Youle  (1877)  2  C.  P.  D.  432. 

4)  The  Pearlmoor  [1904]  P.  286. 

6)  City  of  Lineoln  v.  Smith  [1904]  A.  C.  250. 

6)  See  p.  392. 

7)  Marriott  v.   Yeoward  [1909]  2  K.  B.  987. 

8)  Cf.  Carmichael  v.  Liverpool  Association  (1887)  19  Q.  B.  D.  242. 

9)  The  Glenochil  [1906]  P.  10. 

10)  The  Xantho  (1887)  12  App.  Cas.  503. 

11)  Pink  V.  FUming  (1890)  25  Q.  B.  D.  396. 

12)  Scrutton  on  Charterparties,  6th  ed.,  Art.  83. 

13)  Cf.   The  Xantho  (1887)  12  App.  Cas.  p.  509. 
1*)  Hamilton  v.  Pandorf  (1887)  12  App.  Cas.  518. 
IB)  Cf.  p.  396. 

i«)  Nelson  v.  Dahl  (1879)  12  Ch.  D.  p.  583. 
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by  the  contract  he  is  entitled  to  a  reasonable  time  for  taking  deUvery^);  after  the 
lapse  of  a  reasonable  time,  or  at  any  time  allowed  by  statute 2)  or  by  a  custom  of 
the  port  or  by  the  terms  of  the  charterparty  or  bill  of  lading,  the  shipowner  may 
land  the  cargo  3)  into  a  warehouse*)  without  losing  any  Men  he  may  have. 

The  duty  of  the  ship  is  'prima  facie  to  deliver  the  goods  alongside,  but  the  ex- 
tent of  the  duty  may  be  varied  by  the  terms  of  the  contract  to  carry,  so  that  the 
burden  on  the  ship  may  be  diminished  or  may  be  increased  5). 

To  whom  delivery  is  to  be  made.  The  master  is  entitled  to  dehver  the  goods 
to  the  first  person  who  produces  6)  a  bill  of  lading  duly  signed  (or  any  one  bill  of  lading 
if  there  is  a  set  of  bills  of  lading) :  if,  however,  he  has  notice  of  conflicting  claims  or 
has  reason  to  doubt  the  right  of  the  claimant  to  have  dehvery,  his  duty  is  either 
to  interplead  or  to  dehver  the  goods  to  the  person  rightftiUy  entitled  to  dehvery^); 
he  can  only  adopt  the  latter  course  at  the  risk  of  being  Uable  for  any  mistake.  If 
a  person  not  rightfully  entitled  to  dehvery  wrongfully  obtains  possession  from  the 
master,  the  dehvery  does  not  operate  to  give  him  a  good  title  s). 

Landing  subject  to  a  lien  for  freight.  At  common  law  the  master  may®),  where 
no  one  is  ready  to  take  dehvery  and  pay  freight,  land  and  warehouse  the  goods  i"), 
giving  the  consignee  notice  of  Ins  action.  He  will  thus  retain  his  hen  for  freight  and 
will  also  be  entitled  to  recover  the  charges  of  landiug  and  warehousing,  while  the 
consignee  can  obtain  the  goods  on  producing  the  biU  of  lading  and  paying  freight 
and  charges. 

Landing  under  the  Merchant  Shipping  Act.  Under  the  Merchant  Shipping  Act, 
189411),  where  the  owner  of  goods  imported  from  foreign  parts  fails  to  enter  them 
at  the  custom  house,  or  having  entered  them,  fails  to  take  dehvery  either : 

1.  Before  the  expiration  of  the  time  hmited  for  dehvery  by  the  contract  of 
affreightment,  or 

2.  Within  72  hours  of  the  report  of  the  ship  if  no  time  is  so  hmited, 

the  shipowner  may  (provided  that  the  failure  to  take  dehvery  is  not  due  to  the  de- 
fault of  the  shipowner  12)  enter  the  goods  and  land  them  either: 

1.  At  the  wharf  or  warehouse  specified  by  the  contract  of  affreightment,  or 

2.  If  that  cannot  conveniently  be  done,  at  some  wharf  or  warehouse  usual 
for  such  goods  (and  approved  by  the  Customs  if  the  goods  are  dutiable). 

Provision  is  also  made^^)  for  the  case  of  "overside  goods"  where: 

1.  The  goods  have  been  landed  for  assortment  and  the  goods-owner  has  entered 
them  and  wishes  to  take  dehvery  for  another  wharf  or  warehouse,  or 

2.  The  goods-owner  has  entered  the  goods  for  a  particular  wharf  or  warehouse 
and  before  they  are  landed  has  offered  to  take  dehvery  and  has  been  then 
ready  to  take  them,  but  has  been  unable  to  get  dehvery  then  or  to  get  true 
information  as  to  the  time  when  the  ship  wih  be  able  to  dehver  i*). 

Where  goods  are  landed  from  a  ship  into  the  custody  of  a  wharfinger  or  ware- 
houseman with  a  written  notice  that  the  shipowner  has  a  hen  on  the  goods  for  freight 
or  other  charges,  the  goods  in  the  hands  of  the  holder  remain  subject  to  the  hen. 

The  hen  may  be  discharged : 

1.  By  production  to  the  warehouseman  of  a  receipt  for  the  charges,  and  by 
further  giving  to  him  a  copy  thereof  or  a  release  by  the  shipowner,  or 

2.  By  the  goods-owner  depositing  with  the 'warehouseman  the  sum  claimed. 
Within  15  days  of  making  such  a  deposit,  the  depositor  may  give  notice  in  writ- 
ing to  the  warehouseman  to  retain  the  whole  thereof  or  any  part  which  is  not  by 

1)  FowUr  V.  Knoop  (1878)  4  Q.  B.  D.  299. 

2)  See  below. 

3)  Of.  Bourne  v.  GatUff  (1844)  11  CI.  &  F.  45. 

4)  Mors-le-Blanch  v.   Wilson  (1873)  L.  R.  8  C.  P.  227. 
8)  Leach  v.  R.     M.  S.  P.  Co.  (1911)   16  Com.  Cas.   143. 
6)  The  SteUin  (1889)  14  P.  D.  144. 

')  Olyn  V.  E.  dk   W.  India  Docks  (1882)  7  App.  Cas.  591. 

8)  Barber  v.  Meyerstein  (1870)  L.  R.  4  H.  L.  317. 

9)  Mors-le-Blanch  v.  Wilson,  supra. 

10)  Meyerstein  v.  Barber  (1866)  L.  R.  2  C.  P.  p.  54. 
")  Ss.  492—501. 

12)  The  Energie  (1875)  L.  R.  6  P.  C.  306. 

13)  M.  S.  A.   1894,  s.  493  (4)  (5). 

1*)  The  Clan  Macdonald  (1883)  8  P.  D.  178;  Marzetti  v.  Smith  (1884)  49  L.  T.  580. 
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the  notice  admitted  to  be  due  to  the  shipowner ;  the  warehouseman  will  give  notice 
of  the  deposit  to  the  shipowner  and  will  pay  over  to  him  any  sums  admitted  to  be 
due,  and  will  retain  the  balance  (or  the  whole  deposit,  as  the  case  may  be)  for  30  days 
from  the  notice  to  retain  it.  If  the  shipowner  fails  to  take  proceedings  to  declare 
his  right  to  a  hen  on  the  cargo  and  on  the  sum  deposited  within  the  30  days,  and  to 
give  the  warehouseman  notice  thereof,  the  warehouseman  will  repay  any  sum  still 
held  by  him  to  the  depositor;  if  the  shipowner  does  institute  proceedings  the  ware- 
houseman wiU  retain  the  sum  held  to  abide  the  event  of  the  proceedings.  If  the 
goods-owner  is  successful  in  the  proceedings  the  shipowner  may  be  ordered  to  pay 
him  interest  on  the  sum  held  as  deposit i). 

If  the  hen  is  not  discharged  by  payment  or  deposit  the  goods  or  any  part  thereof 
may  be  sold  after  90  days  from  landing  (or  earher,  if  perishable)  by  pubhc  auction 
after  advertisement:  after  the  proceeds  have  been  applied  as  directed  by  the  Act  2) 
any  surplus  is  to  be  paid  over  to  the  depositor  3). 

X,    Lay  days,  Demurrage,  and  Damages  for  Detention. 

Lay  days,  or  the  period  of  time  allowed  to  a  charterer  for  loading  or  discharge, 
may  be  specified  in  the  contract,  in  which  event,  if  the  charterer  without  some  ex- 
cuse valid  under  the  contract  (such  as  the  occurrence  of  an  excepted  peril  apphcable 
to  such  failure)  fails  to  complete  the  loading  or  discharge  within  the  specified  period, 
he  will  become  hable  to  pay  damages  for  delay;  or  lay  days  may  not  be  specified 
in  the  contract,  in  which  event  he  will  become  hable  to  pay  damages  for  delay  be- 
yond a  reasonable  period  for  loading  or  discharge. 

If  the  contract  specifies  a  certain  number  of  lay  days  it  may  further  provide 
either : 

1.  That  for  each  day's  delay  thereafter  the  charterer  shall  pay  a  hquidated 
(i.  e.  ascertained)  amount  by  way  of  compensation  for  delay,  or 

2.  That  such  hquidated  amount  shall  be  paid  as  compensation  for  each  day's 
delay  up  to  a  fixed  number  of  days:  in  each  of  these  cases  the  amount  to 
be  paid  is  "demurrage"  in  the  strict  sense  of  the  term. 

If  the  contract  is  whoUy  silent  as  to  days  on  demurrage,  or  if  it  specifies  a  Mmited 
number  of  days  on  demurrage,  in  the  former  case  all  delay  and  in  the  latter  case 
all  delay  after  the  days  allowed  on  demurrage  must  be  compensated  by  damages 
for  detention :  where  a  hquidated  sum  is  stipulated  for  demurrage,  prima  facie  that 
will  be  the  measure  of  damages  for  each  day's  detention  thereafter.  Difficulties  fre- 
quently arise  from  the  commercial  habit  of  using  the  term  demurrage  to  include 
both  that  which  is  strictly  demurrage  and  that  which  is  damages  for  detention. 

Lay  days  begin  when  the  vessel  is  ready  to  load  or  discharge  in  accordance 
with  her  obligations  under  the  contract ;  they  run  continuously  from  their  commence- 
ment unless  the  contract  or  a  custom  of  the  port  provides  otherwise*).  Demurrage 
or  damages  for  detention  begin  to  accrue  when  the  lay  days  or  the  reasonable  time 
allowed  for  loading  or  discharge  terminate,  and  run  continuously  until  the  vessel 
is  loaded  or  discharged,  provided  that  the  vessel  is  continuously  ready  to  fulfil 
her  obhgations  and  no  default  is  attributable  to  the  shipowners^),  unless  the  con- 
tract provides  otherwise,  e.  g.  by  excepting  Sundays  and  hohdays. 

Averaging  loading  and  discharging  periods.  Prima  facie  time  for  loading  and 
time  for  discharge  are  distinct  and  separate  periods  6),  but  provision  is  sometimes  made 
for  the  averaging  of  the  time  for  loading  and  discharge,  i.  e.  for  treating  them  as 
one  period,  so  that  delay  in  one  operation  may  be  set  off  against  time  saved  in  the 
other'');  but  where  dispatch-money  is  receivable  by  the  charterer  in  respect  of  time 
saved^),  he  cannot  after  claiming  dispatch-money  for  time  saved  in  loading  also 
claim  to  average  the  laydays  so  as  to  escape  demurrage  at  the  port  of  discharge®). 


1)  Red  B.  S.  S.  Oo.  v.  Allatini  (1909)  14  Com.  Cas.  82. 

2)  M.  S.  A.   1894,  s.  498. 

3)  M.  S.  A.  1894,  SB.  494—498. 

*)  Niehen  v.   Wait  (1885)  16  Q.  B.  D.  67. 

6)  Tyne  <fc  Blyth  S.  Go.  v.  Leech  [1900]  2  Q.  B.   12. 
8)  Avon  S.  S.  Co.  V.  Leask,  (1890)  18  Sess.  Cas.  280. 

7)  Moliere  S.  8.  Co.  v.  Naylor  (1897)  2  Com.  Cas.  92. 

8)  In  re  R.  M.  S.   P.  Co.  [1910]  1  K.  B.   600. 

»)  Oakville  S.  S.  Co.  v.  Holmes  (1899)  5  Com.  Cas.  48. 


408 


ENGLAND:  MARITIME  LAW. 


Meaning  of  "day";  various  kinds  of  "days".  A  day  is  prima  facie  the  period 
of  24  hours  from  midnight  to  midnight^) ;  a  charterer  is  not  bound  to  begin  to  load  or 
discharge  unless  he  has  the  whole  24  hours,  so  he  need  not  use  part  of  a  broken  day, 
but  if  he  does  use  it,  an  agreement  may  be  implied  to  treat  the  day  as  a  whole  day^). 
In  discharging,  where  the  last  day  is  only  partly  used,  it  is  'prima  facie  to  be  reckoned 
a  whole  day^),  unless  demurrage  is  at  a  fixed  rate  per  diem  and  'pro  rata  for  any  part 
of  a  day*),  or  in  the  case  of  weather-working  days  when  only  a  fraction  of  the  day 
is  workmg-time^).  Where  a  specific  amount  of  cargo  is  to  be  loaded  or  discharged 
per  diem,  if  the  last  day  is  not  fully  required  for  the  completion  of  the  operation  the 
charterer  is  entitled  to  a  whole  day;  but  if  the  operation  is  to  be  performed  at  an 
"average  rate  of  x  tons  per  diem"  any  period  beyond  the  time  actually  required 
will  count  against  the  charterer  6). 

Days  are  prima  facie  consecutive  periods  of  24  hours');  by  agreement  days 
may  run  from  any  hour  of  one  day  to  the  corresponding  hoiir  on  the  next  day^) ; 
and  periods  may  be  excluded  from  computation,  as  by  the  words  "Sundays  and  holi- 
days excepted"  9)j  working-day  i<*),  weather-working  day^^),  surf -day  i^),  colliery- 
working  dayi3),  or  by  custom^*). 

A  working  day  is  a  day  on  which  work  is  customarily  done  in  the  particular 
port;  it  excludes  Sundays  and  holidays;  if  the  crew  of  the  ship  observe  a  hoHday 
which  is  not  a  hohday  ashore  the  day  cannot  coimt  against  the  charterer.  A  working 
day  of  24  hours  i^)  entitles  the  charterer  to  24  working  hours  which  may  be  on  succes- 
sive working  days.  A  weather  working  day  is  a  working  day  on  which  the  state 
of  the  weather  does  not  prevent  work^^). 

Meaning  of  "month".  In  commercial  documents  a  "month"  means  a  calendar 
month!'') ;  a  calendar  month  means  the  period  from  a  given  day  in  one  month  to  the 
end  of  the  day  preceding  the  corresponding  day  in  the  next  month  i*)  unless  (as  is 
usually  the  case  in  time  charters)  account  is  to  be  taken  of  fractions  of  a  day:  where 
there  is  no  corresponding  day  (e.  g.  a  month  from  30  January)  the  last  day  of  the 
ensuing  month  is  the  end  of  the  contractual  month^^). 

Reasonable  dispatch.  Where  no  lay  days  are  fixed  by  the  oharterparty,  it  is  implied 
that  each  party  will  perform  any  duty  which  falls  uponhim  with  reasonable  dispatch^o). 
There  is  no  practical  difference  21 )  between  this  implied  obligation  and  an  express 
obHgation  to  load  or  discharge  forthwith^Z),  immediately^S),  with  customary  dis- 
patch 2*),  or  as  fast  as  the  vessel  can  deUver^s) ;  all  such  phrases  mean  that  the  actual 
conditions,  facUities  and  customs^s)  of  the  port  at  the  time  when  the  vessel  is  there 
must  be  considered,  and  the  time  which  is  reasonable  for  the  operation  must  be 
ascertained  from  those  data.   If  the  shipowner  or  the  charterer  by  his  own  acts^') 


161. 


K.  B.  264. 
Com.  Cas.  381. 


Migotti  V.  ColviUe  (1879)  4  C.  P.  D.  233. 

The  Katy  [1895]  P.  56. 

Horsley  v.  Soechling  [1908]  S.  C.  866. 

Teaman  v.     The  King  [1904]  2  K.  B.  429. 

Bmnckelow  8.  S.  Co.  v.  Lamport  [1897]  1  Q.  B.  570. 

Yeom<in  v.   The  King,  sit/pra. 

Nielsen  v.   Wait  (1885)  16  Q.  B.  D.  67. 

Leonis  S.  8.  Co.  v.  Rank  (1907)  13  Com.  Cas. 

Nelson  v.  NeUon  [1908]  A.  C.  108. 

Nielsen  v.   Wait,  supra. 

Branchelow  8.  S.  Co.  v.  Lam/port,  supra. 

British  <fc  Mexican  Co.  v.  Lockett  [1911]  1 

8axon  8.  Go.  v.  Union  8.  8.  Co.  (1900)  5 

Cochran  v.  Beiberg  (1800)  3  Esp.  121;  British  «fcc.  Go.  v.  Lockett  [1911]  1  K.  B.p.  282. 

Forest  8.  8.  Co.  v.  Iberian  Ore  Co.  (1899)  5  Com.  Cas.  83. 

Branckelow  8.  8.  Co.  v.  Lam/poH  [1897]  1  Q.  B.  570. 

8vmpson  v.  Margitson  (1847)  11  Q.  B.  23. 

Angier  v.  8tewaH  (1884)  1  C.   &  E.  357. 

Migotti  V.  ColviUe  (1879)  4  C.  P.  D.  p.  238. 

Hick  V.  Raymond  [1893]  A.  C.  22. 

Huhhen  v.  8tewart  [1903]  A.  C.  389,  p.  394. 

Hudson  V.  Hill  (1874)  2  Asp.  278. 

forest  S.  8.  Go.  v.  Richard  tb  Co.  (1899)  5  Com.  Cas.  100. 

Postlethwaite  v.  Freelamd  (1880)  5  App.  Cas.  599. 

Good  V.  Isaacs  [1899]  2  Q.  B.  555. 

Lyle  8.  Co.  v.  Cardiff  [1900]  2  Q.  B.  638. 

Watson  V.  Bomer  (1900)  5  Com.  Cas.  p.  319. 
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unreasonably!)  creates  impediments,  he  may  be  held  to  cause  the  time  occupied 
to  become  unreasonable  and  may  so  become  hable  for  detention  or  damages.  In  all 
such  cases  it  is  not  permissible  to  claim  that  the  customary  dispatch,  or  the  rate  at 
which  a  vessel  could  load  or  discharge  in  other  circumstances,  enables  either  party 
to  ascertain  a  fixed  time  within  which  the  operation  should  be  completed;  such 
terms  relate  primarily  to  the  mode  in  which  the  work  is  to  be  done,  the  time 
occupied  being  dependent  also  on  the  actual  circumstances  of  each  case. 

Discharge  by  a  local  authority.  Where  either  by  law  or  by  custom  the  operation 
of  loading  or  discharging  is  not  to  be  performed  by  the  joint  or  several  exertions 
of  the  parties,  but  by  some  body  over  which  the  parties  or  either  of  them  have  no 
control,  such  as  a  harbour  authority  or  a  dock  company,  the  charterer  cannot  be  held 
hable  for  delay  due  to  the  act  or  default  of  that  body,  as  in  such  a  case  the  authority 
or  company  is  not  his  servant  or  agent,  or  at  any  rate  is  no  more  the  agent  of  the 
charterer  than  of  the  shipowner  2) ;  the  charterer,  however,  must  have  made  aU  reason- 
able efforts  to  get  the  work  done  and  must  not  by  his  own  act  have  brought  about 
the  circumstances  causing  the  delay. 

Loading  or  discharge  "in  regular  turn".  Where  (as  is  frequently  the  case  in 
coal  charters)  a  vessel  is  to  be  loaded  or  discharged  "in  regular  tiun"  the  charterer 
wiU  be  Uable  for  delay  if  the  vessel  does  not  get  her  regular  turn  although  she  was 
ready  to  take  it;  if  she  loses  it  by  no  default  of  the  charterer,  but  because  she  is  not 
ready  to  take  it  the  charterer  is  not  Uable,  it  being  no  default  in  him,  even  though 
the  shipowner  also  may  not  be  in  default.  The  meaning  of  "regular  turn"  depends 
upon  the  terms  of  the  contract;  it  may  mean  in  due  order  of  arrival  and  readiness 
to  load  or  discharge  3),  or  in  regular  turn  of  the  coUiery*)  though  that  differs  from 
the  order  of  arrival^),  or  in  regular  turn  according  to  the  custom  of  the  port^). 

Liability  for  demurrage.  In  ascertaining  who  is  hable  for  demurrage  or  for  dam- 
ages for  detention  the  cases  of  general  and  of  chartered  ships  must  be  distinguished. 
Where  the  ship  is  a  general  ship,  the  habihty  to  pay  for  delay  can  only  arise  under 
the  express  terms  of  a  bill  of  lading  or  from  failure  to  take  dehvery  within  a  reason- 
able time  where  there  are  no  express  terms  as  to  delay?),  and  the  claim  must  almost 
inevitably  arise  only  as  to  delay  at  the  place  of  discharge.  The  Habihty  here  is  pri- 
marily a  habihty  of  the  shipper  8),  but  it  is  probable  that  where  the  property  in  the 
goods  has  passed  to  a  consignee  named  in  the  biU  of  lading  or  to  an  indorsee  thereof, 
any  claim  for  delay  must  be  made  against  such  consignee  or  indorsee^).  Where, 
also,  a  bill  of  lading  is  presented  to  the  master  and  dehvery  of  the  goods  concerned 
is  demanded,  the  court  may  find  as  a  fact  that  the  person  demandmg  dehvery  has 
offered  to  be  bound  by  the  terms  of  the  biU  of  lading,  so  that  if  the  goods  are  deh- 
vered  to  him  he  becomes  bound  to  pay  for  any  delay  for  which  the  ship  has  a  claim 
under  the  biU  of  lading,  whether  by  its  express  terms  or  under  the  imphed  agreement 
to  take  dehvery  within  a  reasonable  timei°). 

Where  there  is  a  charterparty  the  habihty  to  pay  for  delay  is  imposed: 

1.  Gn  the  charterer,  under  any  express  stipulation  for  the  payment  of  de- 
murrage or  under  the  imphed  duty  to  perform  his  obhgations  within  a  rea- 
sonable time,  unless  he  is  released  from  habihty  either  by  a  cesser  of 
habihty  clause^i)  or  by  an  exphcit  variation  of  the  charterparty  by  the  bill  of 
ladingi2)^  in  which  case  he  may  be  hable  as  consignee  although  exonerated 
as  charterer  12). 

2.  On  the  holder  of  a  biU  of  lading  which  in  clear  terms  embodies  the  charter- 
party  contract  as  to  delay.  The  extent  of  this  habihty  depends  upon  the 
precise  terms  of  the  incorporating  clause  and  has  given  rise  to  much  hti- 

1)  Barque  Quil/pue  v.  Brovm  [1904]  2  K.  B.  264. 

2)  The  Kingsland  [1911]  P.  7. 

3)  Lawson  v.  Burnesa  (1862)  1  H.   &  C.  396. 

*)  Barque  Quilpue  v.  Brovm  [1904]  2  K.  B.  264. 
6)  King  v.  Hmde  (1883)  12  Ir.  L.  R.,  C.  L.   113. 
6)  The  Cordelia  [1909]  P.  27. 
')  Fowler  v.  Knoop  (1878)  4  Q.  B.  D.  299. 

8)  Oawthron  v.   Trickett  (1864)  15  C.  B.  N.  S.   764. 

9)  Bills  of  Lading  Act,  1865,  s.   1. 

10)  Cf.  8.  S.  County  of  Lancaster  v.  Sharp  (1889)  24  Q.  B.  D.   158. 

11)  See  p.  420. 

12)  OuUiachen  v.  Stewart  (1884)  13  Q.  B.  D.  317:  see  p.  387. 
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gation.    The  incorporating  clause  is  usually  in  some  such  form  as  "freight 
and  all  other  conditions  as  per  charterparty" .  Such  a  clause  admittedly  only 
introduces  into  a  bill  of  lading  such  terms  of  a  charterparty  as  are  consistent 
with  the  nature  and  object  of  a  biU  of  lading,  and  among  such  terms  it  will 
import  into  the  bill  of  lading  a  clause  as  to  delay  at  the  port  of  discharge; 
it  is  not,  if  framed  as  above,  sufficient  to  import  a  liabihty  to  pay  demurrage 
incurred  at  the  port  of  loading,  and  still  less  would  such  a  clause  suffice  to 
make  the  holder  liable  for  damages  for  detention  at  the  port  of  loading!) ; 
but  by  apt  words  any  charterparty  UabiUty  may  be  incorporated  in  the  bill 
of  lading 2). 
3.  On  a  person  who,  though  he  may  have  no  property  in  the  goods,  takes  deli- 
very under  a  bill  of  lading  which  incorporates  charterparty  terms  as  to 
delay,  without  protesting  against  any  liability  for  delay 3). 
Where  each  of  several  bills  of  lading  dealing  with  different  parcels  of  goods 
creates  a  separate  habiUty  for  demurrage  of  the  ship,  it  seems  that  a  claim  for  the 
full  amount  of  demurrage  is  enforceable  against  each  holder  of  a  biU  of  lading  who 
has  not  taken  delivery  before  demurrage  accrues*),  unless  the  failure  is  due  to  some 
default  of  the  ship  5)  or,  perhaps,  if  the  liabihty  for  demurrage  is  created  not  by  the 
bill  of  lading  itself  but  by  reference  to  a  charterparty  which  creates  a  hability  for 
a  specified  sum  for  demurrage  'per  diem^). 

XL  Freight. 

Meaning  of  Freight;  when  it  becomes  payable.  The  normal  meaning  of  "freight" 
is  the  reward  due  to  a  shipowner  for  the  performance  of  his  obUgations  under  his 
contract:  performance  here  means  readiness  to  deUver')  at  the  agreed  place  (or 
at  a  substituted  place  of  dehvery  where  the  ship  has  become  entitled  to  dehver 
at  such  a  place^))  the  goods  carried,  in  merchantable  condition,  i.  e.  in  specie^) 
even  though  damaged i").  Where,  moreover,  the  goods-owner  has  prevented  the 
performance  by  the  shipowner  of  his  obligation,  as  by  taking  dehvery  at  a  place 
short  of  the  proposed  destination  i^^),  or  refusing  to  take  delivery  at  the  destination  ^2), 
or  by  refusing  to  order  the  vessel  to  a  safe  port^^),  fuU  freight  is  earned. 

Prima  facie  the  dehvery  of  the  goods  and  the  payment  of  the  freight  are  con- 
current acts,  the  charterer  being  required  to  be  ready  to  pay  for  each  parcel  con- 
temporaneously with  the  dehvery  thereof  by  the  ship^*);  but  the  precise  place,  time 
and  method  of  payment  are  often  regulated  by  express  stipulations. 

Apart  from  express  agreement^^),  freight  is  payable  in  fuU  for  goods  on  dehvery, 
but  no  freight  is  payable  on  goods  which  do  not  reach  the  destination  owing  to 
loss,  abandonment,  sacrifice,  or  discharge  before  the  ship  reaches  her  destination. 
If  the  goods  reach  their  destination  and  the  ship  is  ready  to  dehver  them  in  mer- 
chantable condition  the  shipowner  is  entitled  to  full  freight,  though  he  may  have 
necessarily  transhipped  them  for  transit  in  another  bottom  and  may  have  made 
a  profit  by  so  doing^^) ;  it  is  payable  in  full  on  goods  deUvered  in  specie  though  dam- 
aged^') ;  and  it  is  payable  in  cash  (i.  e.  presumably  in  good  local  tender  at  the  place 
of  payment)  unless  it  is  otherwise  provided  by  agreement  or  custom. 


1)  Smith  V.  SieveUng  (1855)  4  E.   &  B.  945. 

2)  Oray  v.  Can-  (1871)  L.  R.  6  Q.  B.  522:  and  cf.  Serraino  v.  Campbell  [1891]  1  Q.  B. 
283. 

3)  S.  S.  County  of  Lancaster  v.  SMrp  (1889)  24  Q.  B.  D.  158. 
*)  Porteus  V.   Watney  (1878)  3  Q.  B.  D.  223,  534. 

6)  Ibid.  p.  226. 

8)  See  Sorutton  on  Charterparties,  6th  ed.,  p.  293. 

')  Cargo  ex  Argos  (1873)  L.  B  5  P.  C.  134. 

8)  Eraamo  Treglia  v.  Smiths  (1896)  1  Com.  Cas.  360. 

»)  Asfar  V.  Bhmdell  [1896]  1   Q.  B.   123. 

10)  Dakin  v.  Oxley  (1864)  33  L.  J.,  C.  P.  113. 

11)  The  Bahia  (1864)  Br.   &  L.  292. 

12)  Cargo  ex  Argos,  supra. 

13)  The  Teutonia  (1872)  L.  R.  4  P.  C.   171. 
1*)   Vogeman  v.  Bisley- (1897)  2  Com.  Cas.  81, 
16)  Cf.  Oreeves  v.   W.  I.  Co.  (1870)  22  L.  T.  615. 
16)  Shipton  V.   Thornton  (1838)  9  A.   &  E.  314. 
1')  Dakin  v.  Oxley,  av/pra. 
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Freight  payable  in  full;  conditional  payment  by  bill.  The  person  liable  to  pay 
freight  cannot,  save  under  express  agreement i),  make  any  deduction  therefrom 
in  respect  of  any  claim  for  breach  of  the  contract  of  carriage  2);  where  there  is  such 
a  provision  he  can  only  deduct  sums  in  respect  of  claims  arising  from  the  default 
of  the  ship  and  not  of  the  goods  themselves*),  and  then  only  in  cases  where  the  ship- 
owner is  not  protected  by  the  exceptions*). 

Where  payment  is  made  by  the  acceptance  of  a  bill  of  exchange,  the  bill  is  prima 
facie  not  taken  in  absolute  discharge  of  the  liabihty,  but  operates  as  a  conditional 
discharge  unless  there  is  an  intention  that  it  shall  be  an  absolute  discharge^);  the 
taking  of  the  bill  silspends  any  claim  for  payment  otherwise  than  by  the  bill  until 
the  bill  is  either  met  or  dishonoured.  A  master  has  authority  to  take  a  bill  in  heu 
of  cashO),  and  by  taking  for  the  ship's  convenience  a  bill  in  lieu  of  cash  from  a  con- 
signee he  will  release  the  shipper  from  his  liability  to  pay  freight ''). 

Freight,  when  earned.  Apart  from  express  agreement  freight  is  only  earned 
by  performance  of  the  shipowner's  obligations  or  on  prevention  of  performance  by 
default  of  the  goods-owner;  if  the  vessel  is  wholly  abandoned^),  or  if  the  voyage 
is  unjustifiably  delayed  by  the  shipowner  or  his  servants  9),  or  if  the  goods  are  sold 
by  the  master  during  the  voyage,  though  the  sale  be  justifiable  (unless  the  owner 
of  the  goods  having  been  consulted  has  consented  to  the  sale^"),  or  if  the  goods  have 
after  abandonment  been  brought  by  salvors  to  a  place  of  safety  short  of  their  desti- 
nationii),  even  though  the  shipowner  is  ready  and  able  to  bring  them  forward  to 
their  destination,  freight  is  not  earned. 

The  goods-owner  may  agree  to  accept  dehvery  of  the  goods  at  a  substituted 
destination  either: 

1.  As  a  performance  of  the  whole  obUgation  of  the  shipowner,  in  which  case 
full  freight  is  payable,  or 

2.  On  the  express  or  impUed  terms  that  he  shall  pay  freight  pro  rata  itineris 
peracH  and  shall  release  the  shipowner  from  further  performance.  !Preight 
pro  rata  itineris  peracti  is  never  in  EngUsh  law  payable  unless  there  is  an 
express  or  implied  promise  to  pay  it;  such  a  promise  wiU  not  be  impUed 
merely  from  the  fact  that  the  goods -owner  takes  the  goods  at  a  place  short 
of  their  destination  12 );  there  must  be  some  evidence  that  the  goods-owner 
voluntarily  and  deUberately  released  the  shipowner  from  carrying  the  goods 
oni*).  If  the  goods-owner  refuses  to  accept  the  goods  elsewhere  than  at  their 
destination  and  the  shipowner  does  not  bring  them  thither  (in  which  event  he 
earns  full  freight),  no  freight  at  all  is  due :  a  shipowner  may  by  an  excepted 
peril  be  excused  from  sending  the  goods  on,  but  he  cannot  recover  anything 
for  mere  part-performance  unless  there  is  some  new  contract  to  pay^*). 

Lump  sum  freight.  A  lump  sum  freight,  or  lump  freight,  is  a  freight  payable 
as  one  sum  for  the  use  of  a  vessel  to  carry  cargo.  To  earn  such  a  freight  it  is  not 
necessary  that  the  owner  should  deUver  all  the  cargo  that  was  shipped  i^)  (and  he 
may  by  excepted  perils  be  excused  from  delivering  anything);  this  wiU  be  so 
whether  he  is  excused  for  the  non-delivery  by  reason  of  the  excepted  perils  or. 
whether  he  is  not  so  excused  i^).  The  test  seems  to  be  whether  the  charterer  has 
had  the  use  of  the  ship ;  if  he  has,  then  for  failure  to  dehver  all  or  any  of  the  cargo 
he  may  have  a  remedy  in  damages,  but  not  in  withholding  all  or  part  of  a  lump 
sum  freight. 

1)  Garaton  S.  S.  Co.  v.  Hickie  (1886)  18  Q.  B.  D.   17. 

2)  Meyer  v.  Dresser  (1864)  16  C.  B.  N.  S.  646. 

3)  The  Barcore  [1896]  P.  294. 

4)  The  Norway  (1865)  3  Moo.  P.  C,  N.  S.  245. 
6)  Currie  v.  Misa  (1875)  L.  R.   10  Eq.  p.   163. 

6)  Anderson  v.  Hillies  (1852)  12  C.  B.  499. 

7)  Strong  v.  Hart  (1827)  6  B.  &  C.   160. 

8)  The  Arno  (1895)  8  Asp.  5. 

»)  Cf.  also  Jackson  v.   Union  Marine  Go.   (1875)  L.  R.   10  C.  P.   125. 

10)  Hill  V.    Wilson  (1879)  4  C.  P.  D.  329. 

11)  The  Arno,  supra. 

12)  Metcalfe  v.  Britannia  Iron   Works  (1877)  2  Q.  B.  D.  423. 

13)  Mitchell  V.  Darthez  (1836)  2  Bing.  N.  C.  555. 

14)  Appleby  v.  Myers  (1867)  L.  R.  2  C.  P.  651. 
16)  The  Norway  (1865)  3  Moo.  P.  C,  N.  S.  245. 

18)  Cf.  Harrowing  Steanship  Co.  v.  Thomas  [1912]  3  K.  B.  321. 
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Rate  of  freight.  The  sums  payable  as  freight  are  usually  defined  by  the  con- 
tract of  carriage,  but  in  the  absence  of  express  terms  a  reasonable  sum,  i.  e.  probably 
freight  at  the  rates  locally  current  at  the  time  of  shipment,  is  payable^). 

Where  a  shipowner  carries  his  own  goods  in  his  own  ship  he  is  under  no  real 
habiHty  for  freight,  but  if  a  biU  of  lading  for  such  goods  specifies  a  rate  of  freight, 
then  any  assignee  of  the  biU  of  lading  or  any  person  taking  delivery  otherwise  than 
on  behalf  of  the  shipowner  must  pay  the  freight  so  stipulated  2). 

Where  freight  is  payable  on  parcels  of  goods,  it  is  usually  payable  in  respect 
of  their  weight  or  quantity  or  measurement;  apart  from  express  contract  the  ship- 
owner has  the  right  to  elect  whether  goods  shall  be  treated  as  weight  or  measure- 
ment goods.  The  weight,  quantity,  or  measurement  wiU,  unless  otherwise  stipu- 
lated*), be  calculated  on  the  cargo  delivered,  but  the  mode  of  ascertaining  the  weight 
or  measurement  wiU  be  that  customary  at  the  port  of  loading  3);  if  the  goods  are 
such  as  to  vary  in  weight  or  bulk  after  shipment,  'prima  facie,  the  weight  or  measure- 
ment at  the  time  of  shipment  is  to  be  taken  6) ;  but  where  there  is  a  custom  to  the 
contrary  at  the  port  of  discharge  the  custom  of  that  port  may  prevail^).  Any  ex- 
pense of  ascertaining  the  weight  or  measurement  will  fall  on  the  party  for  whose 
benefit  the  work  is  done. 

The  amount  of  a  lump  sum  freight  may  be  fixed  in  the  contract  or  may  be  as- 
certainable in  a  manner  prescribed  by  the  contract,  such  as  a  rate  per  ton  or  a  rate 
on  a  guaranteed  capacity ;  in  such  cases  it  is  the  shipowner's  interest  that  as  much 
cargo  as  possible  shall  be  carried  and  the  extent  of  the  charterer's  liability  must  be 
ascertained  from  the  contract  itself;  if  the  cargo-capacity  is  guaranteed  and  th& 
guarantee  is  not  fulfilled  by  the  shipowner  he  may  have  to  submit  to  a  proportion- 
ate reduction  of  the  freight');  it  the  charterer  does  not  fulfil  his  part  he  remains 
hable  for  the  whole  sum.  Whether  a  contract  at  a  rate  per  ton  for  the  whole  cargo 
is  for  a  lump  sum  freight  or  for  ordinary  freight  is  a  question  of  construction^). 

Advance  freight.  Advance  freight  is  the  term  used  to  denote  a  payment  on 
account  of  freight  made  before  freight  in  its  ordinary  sense  is  earned.  Advance  freight 
is  frequently  stipulated  to  be  payable  on  shipment,  or  on  signing  biUs  of  lading*), 
or  on  sailiag,  or  at  a  date  after  saihngi").  Whether  such  a  payment  is  advance  freight 
or  a  loan,  e.  g.  to  defray  disbursements,  depends  on  the  intention  of  the  parties  ii)j 
if  it  is  freight  it  is  at  the  risk  of  the  shipper,  and  if  he  is  to  insure  it  is  cogent  evidence 
that  it  is  freight;  if  it  is  a  loan  it  is  repayable,  but  if  it  is  freight  it  is  by  English 
law  irrecoverable,  so  that  if  the  goods  are  lost  the  shipper  loses  the  advance  freight 
imless  the  shipowner  has  committed  a  breach  of  a  condition  precedent  or  the  loss 
is  not  due  to  an  excepted  peril. 

Where  advance  freight  has  become  payable,  the  shipper  is  boimd  to  pay  it  al- 
though the  goods  have  been  lost,  by  excepted  perils,  before  he  pays  but  he  is  not 
so  bound  if  the  shipowner  is  responsible  for  the  loss  12 ),  or  if  the  cargo  or  part  thereof 
is  destroyed  by  an  excepted  peril  before  advance  freight  is  due^^). 

Where  advance  freight  has  been  paid  it  is  to  be  treated  as  an  advance  on  account 
of  the  whole  freight  to  accrue  due  on  deUvery,  not  as  an  advance  rateably  on  each 
parcel  of  goods  or  each  ton  of  cargo;  if  the  freight  accruing  on  deUvery  does  not 
exceed  the  freight  advanced,  no  further  payment  can  be  required,  but  in  no  case 
can  the  shipper  recover  any  part  of  the  freight  advanced,  even  if  it  exceeds  the 
freight  earned  1*). 

Time  freight.  Where  freight  takes  the  form  of  periodical  payments  for  the  hire 
and  use  of  a  vessel,  it  is  earned  prima  facie  at  the  end  of  each  period  stipulated,  but 

1)  Cf.   Ursula  Bright  S.  S.  Co.  v.  Ripley  (1903)  8  Com.  Cas.  171. 

2)  Keith  V.  Burrows  (1877)  2  App.  Cas.  636. 

3)  Cf.  Ooulthurat  v.  Sweet  (1866)  L.  R.  1  C.  P.  649. 
*)  Cf.  Pust  V.  Dowie  (1865)  5  B.  &  S.  20. 

6)  Dakvn  v.  Oxley  (1864)  15  C.  B.,  N.  S.  p.  665. 

6)  Nielsen  v.  Neame  (1884)  1  C.  &  E.  288. 

')  Botherfield  S.  S.  Co.  v.  Tweedy  (1896)  2  Com.  Cas.  84. 

8)  London  Transport  Co.  v.   Trechmann  [1904]  1  K.  B.  635. 

9)  Oriental  S.  S.  Co.  v.   Tylor  [1893]  2  Q.  B.  518. 

10)  Weir  v.  Girvin  [1900]  1   Q.  B.  45. 

11)  Allison  V.  Bristol  <fco.  Co.  (1876)  1  App.  Cas.  209. 

12)  Thompson  v.  Oillespy  (1855)  5  E.   &  B.  209. 
18)   Weir  V.  Girvin,  supra. 

1*)  Allison  V.  Bristol  die.  Comp.  supra. 
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it  may  be  made  payable  at  any  time  agreed  by  the  parties i).  Unless  otherwise 
provided  the  hire  runs  continuously  2),  including  time  lost  in  repairing,  or  by  blockade 
or  bad  weather  or  similar  causes;  the  charterer  may,  however,  be  entitled  to  damages 
for  loss  of  time  due  to  a  default  of  the  shipowner,  or  may  be  exonerated  by  the  con- 
tract. In  most  time  charters  provision  is  made  that  hare  shall  cease,  in  the  event 
of  loss  of  time*)  by  breakdown  or  damage  preventing  working  for  more  than  a  speci- 
fied period,  until  the  vessel  is  again  in  an  efficient  state  to  resume  her  service*),  and 
{not  an  infrequent  provision)  is  at  some  definite  place  specified  in  the  charterparty. 
Under  such  a  clause  hire  probably  ceases  when  the  period  of  breakdown  begins,  and 
again  becomes  payable  when  the  ship  is  efficient  for  the  immediate  purpose  of  the  ad- 
venture, e.  g.  to  discharge,  though  her  engines  may  be  broken  down^);  if,  however, 
she  has  had  to  deviate  to  repair,  hire  begins  again  when  she  proceeds  after  repair 
from  the  place  of  repairing^)  subject  to  any  express  agreement. 

Hire  under  time  charters  is  frequently  made  payable  in  advance;  it  is  then 
payable  at  the  beginning  of  each  specified  period,  including  the  whole  of  the  last 
period,  although  the  adventure  may  clearly  be  such  as  will  terminate  before  the  end 
of  that  period 7),  the  shipowner  having  to  account  for  any  siu^lus. 

If  the  shipowner  has  a  right  to  withdraw  the  vessel  in  default  of  payment, 
he  is  not  bound  to  demand  payment  before  withdrawing  her;  but  where  he  with- 
draws her  he  can  only  claim  hire  up  to  the  actual  date  of  withdrawal^),  and  the  right 
of  withdrawal  may  be  waived  expressly  or  by  implication 8). 

Freight,  to  whom  payable.  The  person  entitled  to  receive  freight  is  prima  facie 
the  person  with  whom  the  contract  of  carriage  was  made,  and  therefore  is  usually 
the  shipowner  (or  a  charterer  by  demise  as  dominus  pro  tempore) :  payment  of  freight, 
when  due,  to  his  agent,  as  to  a  loading-broker  at  the  port  of  loading  when  freight 
is  payable  there,  or  to  the  master  when  it  is  payable  on  dehvery,  is  equivalent  to 
payment  to  the  shipowner,  unless  the  debtor  has  had  notice  from  the  shipowner 
not  so  to  pay  or  there  is  a  custom  to  pay  otherwise. 

When  the  whole  property  in  a  ship  or  the  property  in  any  share  therein  is  as- 
signed, the  assignee  becomes  entitled  to  the  freight  accruing  due  after  the  assign- 
ment in  proportion  to  the  interest  which  he  has  acquired i°),  and  can  give  a  good  dis- 
charge for  such  freight :  but  where  the  assignment  is  to  a  mortgagee,  he  only  becomes 
entitled  to  receive  freight  accruing  due  if  has  taken  possession  ^i);  he  then  acquires 
a  right  to  aU  freight  subsequently  falling  due,  even  though  it  may  have  been  assigned 
to  some  other  person  by  the  mortgagor  after  the  mortgage,  but  not  to  freight  al- 
ready due  but  unpaidi2)  or  to  freight  already  due  and  paid  in  respect  of  the  current 
adventure  13)  _ 

A  mortgagee,  however,  is  preferred  to  an  assignee  claiming  under  an  earUer 
equitable  assignment  of  which  the  mortgagee  had  no  notice  i*),  and  he  can  enforce 
in  his  own  favour  any  hen  for  freight  already  due  in  respect  of  cargo  on  board  when 
he  takes  possession's);  and  a  legal  mortgagee  taking  possession  before  freight  is 
earned  is  preferred  to  subsequent  assignees  of  freight  in  respect  of  advances  made 
before  he  has  notice  of  subsequent  assignments  i^). 

Assignment  of  freight.  Where  the  freight  alone  has  been  assigned,  the  assignee 
can  enforce  his  claim  either: 


1)  Havelock  v.  Geddes  (1809)  10  East,  656. 

2)  Ibid.;  cf.  Inman  v.  Bischoff  (1882)  7  App.  Cas.  670;  Brown  v.  Turner  [1912]  A.  0.  12. 

3)  Cf.  In  re  Traee  [1904]  2  K.  B.  377. 

4)  Hogarth  v.  MilUr  [1891]  A.  C.  48. 

5)  Hogarth  v.  Miller,  supra. 

6)  Vogemann  v.  Zanzibar  S.  S.  Co.  (1902)  7  Com.  Cas.  264. 
')  Tonnelier  v.  Smith  (1897)  2  Com.  Cas.  258. 

8)  Wehner  v.  Dene  [1905]  2  K.  B.  92. 

»)  Nova  Scotia  Steel  Go.  v.  Sutherland  (1899)  6  Com.  Cas.  106. 

10)  Lindsay  v.  Gibbs  (1856)  22  Beav.  522. 

11)  Keith  V.  Burrows  (1877)  2  App.  Cas.  636. 

12)  Shillito  V.  Biggart  [1903]  1  K.  B.  633. 

13)  WiUis  V.  Palmer  (1869)  7  C.  B.  N.  S.  340. 
1*)  Wilson  V.   Wilson  (1872)  L.  R.   14  Eq.  p.  43. 
18)  Keith  V.  Burrows  (1876)  2  C.  P.  D.  p.  166. 

18)  Liverpool  dbc.  Go.  v.   Wilson  (1872)  L.    R.  7  Ch.  507. 
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1.  In  his  own  name  if  the  assignment  is  in  writing  and  absolute  i)  and  he  has 
given  notice  of  the  assignment  to  the  debtor  in  writing 2),  or 

2.  In  the  case  of  any  assignment  if  he  has  given  consideration  for  the  assign- 
ment and  notice  (which  need  not  be  in  writing)  to  the  debtor  3). 

Of  several  assignees  prima  facie  the  earUest  in  date  is  preferred,  but  a  puisne  or 
later  assignee  may  acquire  priority  by  giving  the  earliest  notice  of  his  assignment  to 
the  debtor*).  The  debtor  may  assert  in  diminution  of  the  assignee's  claim  any 
claim  arising  out  of  the  same  transaction  which  he  could  have  set  up  against  the 
assignor  5). 

Who  may  sue  for  freight.  Not  only  the  shipowner,  but  also  alternatively  the 
master,  where  he  has  made  himself  personally  Mable  on  the  contract  of  carriage  (as 
by  signing  a  bill  of  lading  without  excluding  personal  Habihty),  may  sue  for  freight, 
and  conversely  in  such  cases  either  the  shipowner  or  the  master  may  be  sued  for  breach 
of  the  same  contract.  The  master  also  may  sue  for  freight  where  it  is  found  that 
the  receiver  of  goods  has  impliedly  promised  to  pay  freight  in  consideration  of  the 
master  consenting  to  deUver  the  goods  to  him.  Where  the  master  has  only  acted 
as  agent  he  cannot  sue  6). 

Liability  for  chartered  freight.  The  liabiUty  to  pay  chartered  freight  is  primarily 
a  liabihty  of  the  charterer,  even  where  there  is  or  will  be  sufficient  bill  of  lading  freight 
to  satisfy  the  shipowner's  claim  for  chartered  freight ;  the  shipowner,  even  where 
he  has  delivered  the  goods  without  receiving  freight  under  the  bills  of  lading,  can 
still  look  to  the  charterer  for  payment  and  is  not  bound  to  resort  in  the  first  instance 
to  the  holders  of  the  bills  of  lading.  The  charterer,  however,  may  be  released  from 
his  liabiUty  by  a  cesser  clause  which  gives  the  shipowner  an  effective  hen  for  his 
chartered  freight. 

Liability  for  bill  ol  lading  freight.  The  UabiUty  to  pay  bill  of  lading  freight  is 
primarily  a  Uability  of  the  shipper,  unless  he  expressly  acted  as  agent  only.  This 
liabiUty  is  impUed  from  the  act  of  shipment')  and  the  shipper  is  not  by  indorsing 
away  the  biU  of  lading  released  by  a  term  requiring  the  consignee  to  pay,  such  as 
the  common  form  "he  or  they  paying  freight",  if  the  goods  are  in  fact  delivered  to  the 
consignee  without  being  made  subject  to  the  exercise  of  a  Uen  for  freight ;  such 
words  only  emphasize  the  shipowner's  Uen  for  freight.  The  shipper  may  be  released 
by  the  express  terms  of  a  bill  of  lading,  or  by  the  fact  of  the  master  taMng  payment 
from  the  consignee  otherwise  than  in  cash  for  his  own  convenience  8),  or  otherwise 
giving  credit  to  the  consignee  to  the  prejudice  of  the  shipper. 

Liability  of  a  consignee  to  pay  freight.  The  Bills  of  Lading  Act,  1855  9),  provides 
that  a  consignee  named  in  a  bill  of  lading  to  whom  upon  or  by  reason  of  the  consign- 
ment the  property  has  passed  shaU  be  Uable  to  pay  freight  according  to  the  terms 
of  the  bill  of  lading ;  even  before  the  statute  he  was  Uable  for  freight  if  he  was  the 
owner  of  the  goods,  as  being  the  person  for  whom  they  were  shipped.  A  consignee 
may  also  become  Uable  for  freight  if  he  has  presented  a  biU  of  lading  under  which 
freight  is  payable  and  has  taken  deUvery  of  the  goods  thereunder ;  it  is  then  a  ques- 
tion of  fact  whether  he  has  not  impUedly  promised  to  pay ^").  A  consignee  may  also 
be  Uable  for  freight  if  a  promise  to  pay  freight  can  be  inferred  from  a  previous  course 
of  dealing  with  the  shipowner  i^). 

Liability  of  an  indorsee  for  freight.  An  indorsee  to  whom  the  property  in  goods 
has  passed  upon  or  by  reason  of  the  indorsement  to  him  of  a  bill  of  lading  is  Uable, 
unless  he  has  further  transferred  the  property  by  indorsing  away  the  biU  of  lading 
for  value^^),  as  is  also  an  indorsee  who,  though  he  may  not  upon  or  by  reason  of  the 
indorsement  have  acquired  the  property  in  the  goods,  takes  deUvery  under  the  biU 


1)  Durham  v.  Robertson  [1898]  1  Q.  B.  765. 

2)  JudicatTire  Act,  1873,  s.  25  (6). 

3)  Brandt  v.  Dunlop  [1905]  A.  C.  454. 

*)  Marchant  v.  Morton  [1901]  2  K.  B.  829i 

6)  Oovemment  of  Newfoundland  v.  Newfoundland  Ely.  Co.  (1886)  13  App.  Cas.   199. 

6)  Bepetto  V.  Millar's  Ltd.  [1901]  2  K.  B.  306. 

')  Domett  V.  Beckford  (1833)  5  B.  &  Ad.  521. 

8)  Strong  v.  Hart  (1827)  6  B.  &  0.  160. 

9)  18  &  19  Vict.  c.   Ill,  s.  1. 

10)  White  V.  Furness  [1895]  A.  C.  p.  43. 

11)  Ooleman  v.  Lambert  (1839)  5  M.  &  W.  502. 

12)  Smurthwaite  v.   Wilhina  (1862)  11  C.  B.  N.  S.  842. 
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of  lading,  for  freight  according  to  the  terms  of  the  bill  of  lading i),  as  if  the  bill  of 
lading  contract  had  been  made  with  such  indorsee^). 

Collection  of  bill  of  lading  freight.  Where  a  shipowner  retains  possession  and 
control  of  a  ship  which  has  been  chartered,  or  sub-chartered,  and  bills  of  lading  in 
respect  of  goods  shipped  have  been  signed  by  the  master  (or  by  charterers  as  agents 
for  the  master 3)  and  handed  to  a  shipper  who  knows*)  or  does  not  know  6)  of  the 
existence  of  a  charterparty,  a  contract  is  made  with  the  ship,  unless  the  shipper 
also  knows  that  the  biU  of  lading  is  given  on  behalf  of  the  charterer  only^);  the 
shipowner  or  master  or  the  ship's  agent,  as  the  case  may  be,  is  then  entitled  to  collect 
the  bill  of  lading  freight'),  the  shipowner  ultimately  having  to  account  for  any  sur- 
plus after  retaining  any  chartered  freight  payable  to  him,  unless  the  contract  pro- 
vides otherwise. 

XII.  General  Average. 

In  the  course  of  the  voyage  the  three  interests  at  risk  are  the  ship,  the  cargo, 
and  the  freight  (if  any  remains  stiU  to  be  earned).  If,  by  reason  of  any  peril  common 
to  the  whole  adventure,  either: 

1.  A  sacrifice  whether  total  or  partial,  or 

2.  Extraordinary  expenditure  on  behalf  of  all  interests, 

is  of  necessity  and  voluntarily  incurred  to  avert  or  minimise  a  danger  threatening  all 
the  interests  at  risk,  and  the  sacrifice  or  expenditure  does  benefit  all  such  interests, 
there  is  said  to  be  a  general  average  loss  or  a  general  average  expenditure;  this 
loss  or  expenditure  all  the  interests  benefited  must  share  by  pajmig  general  average  con- 
tributions rateably  to  cover  the  general  average  loss  and  its  direct  consequences  8) 
or  general  average  expenditure.  There  is  no  right  to  a  general  average  contribution 
where  the  danger  was  not  common  to  more  interests  than  one,  or  where  the  sacri- 
fice arises  from  some  default  for  which  the  owner  of  the  interest  sacrificed  is  legally 
responsible^),  or  where  that  which  was  sacrificed  was  already  valueless. 

Lien  for  general  average  loss.  Where  a  general  average  loss  has  occurred,  the 
shipowner  or  master  has  a  lien  on  the  cargo  for  its  contributions  and  is  bound  to 
exercise  this  Hen  for  the  benefit  of  any  person  entitled  to  a  contribution  from  cargo  ^°). 
This  lien  may  be  discharged  by  payment  or  by  tender  of  the  amount  due;  in  practice 
a  general  average  bond  is  given  by  cargo-owners  to  pay  a  reasonable  amount 
when  ascertained  by  average  adjusters^i).  It  is  the  duty  of  the  shipowner  or  master 
to  take  steps  to  have  the  amount  of  contributions  settled,  and  to  collect  the  amounts 
due  upon  the  average  adjustment,  and  to  furnish  all  information  necessary  to 
enable  contributories  to  protect  their  interests  by  either  paying  the  amount  de- 
manded or  tendering  a  proper  amount.    The  liability  to  contribute  is  imposed: 

1.  On  the  shipowner  in  respect  of  the  ship. 

2.  On  the  owner  of  the  chartered  freight  in  respect  of  that  freight. 

3.  On  the  charterer  in  respect  of  the  biU  of  lading  freight  (and  also,  if  the 
charter  amounts  to  a  demise,  in  respect  of  the  ship). 

4.  On  a  goods-owner  in  respect  of  cargo,  and  on  a  consignee  if  he  holds  a  bill 
of  lading  requiring  him  to  pay  general  average,  or  if  he  takes  delivery 
after  notice  that  a  lien  for  general  average  is  claimed. 

General  average  losses.    General  average  losses  may  occur: 

1.  By  sacrifice  of  cargo. 

2.  By  sacrifice  of  ship  or  machinery  or  tackle. 

3.  By  sacrifice  of  freight  at  risk. 

4.  By  extraordinary  expenditure  of  money  or  extraordinary  loss  of  time  or 
employment  of  labour;  or 

1)  Leduc  V.   Ward  (1888)  20  Q.  B.  D.  p.  484. 

2)  Sewell  V.  Burdick  (1884)  10  App.  Cas.  74. 

3)  TiUmanns  v.  S.  S.  Knutsford    Co.  [1908]  1  K.  B.  p.   191. 
*)  Manchester  Trust  v.  Furnesa  [1895]  2  Q.  B.  539. 

8)  Sandeman  v.  Scurr  (1866)  L.  R.  2  Q.  B.  86. 

6)  Sanmels  v.   West  Hartlepool  S.  N.  Co.  (1906)  11  Com.  Caa.  115. 

')  Wehner  v.  Dene  [1905]  2  K.  B.  92. 

8)  Anglo-Argentine  Co.  v.   Tem/perley  [1899]  2  Q.  B.  403. 

9)  Cf.  Lindsay  v.  Klein  [1911]  A.  C.  194. 

10)  Strang  v.  Scott  (1889)  14  App.  Cas.  601. 

11)  Hvth  V.  Lamport  (1886)  16  Q.  B.  D.  735. 
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5.  By  the  incurring  of  expense  in  resorting  to  a  port  of  refuge  to  repair  a  general 
average  sacrifice. 

A  sacrifice  of  cargo  may  occur  by  jettison,  or  in  consequence  of  fire,  or  by 
sale  or  other  voluntary  diminution  in  value  for  the  common  benefit. 

Where  goods  stowed  in  usual  cargo-spaces  are  properly  thrown  overboard 
for  the  benefit  of  all  iaterests  and  are  so  lost  or  damaged,  all  the  other  interests 
must  contribute;  no  such  claim  arises  for  deck  cargo  jettisoned,  unless  the  cargo 
is  so  carried  either  by  custom  or  with  the  consent  of  all  other  cargo  owners.  Where, 
however,  goods  are  stowed  on  deck  without  the  assent  of  their  owner  and  without 
a  custom  justifying  such  stowage,  the  shipowner  may  be  Uable  to  indemnify  the 
goods  owner!).  Deck  cargo  nevertheless  contributes  to  general  average  like  other 
cargo. 

Where  cargo  is  damaged  by  the  measures  taken  to  extinguish  a  fire  on  board, 
as  by  the  scuttling  of  a  smp  or  by  pumping  water  into  the  hold,  a  right  to  general 
average  contribution  arises 2);  where  cargo,  is  used  as  fuel  for  the  ship's  engines 
either  a  right  to  a  general  average  contribution  arises,  i.  e.  where  the  vessel  had 
originally  been  adequately  suppUed  with  fuel  for  the  adventure 'f),  or  else  a  right 
of  indemnity  against  the  shipowner  where  the  ship  was  not  so  supphed*),  unless 
the  shipowner  is  exonerated  by  suitable  exceptions  is  the  contract  of  carriage. 

Where  part  of  a  cargo  is  sold  to  provide  funds  for  the  completion  of  the  adven- 
ture, a  right  to  a  general  average  contribution  will  arise  if  there  were  no  other  means 
of  sending  forward  the  rest  of  the  cargo  and  it  was  also  a  benefit  to  the  other  cargo- 
owners  that  their  goods  should  go  on;  unless  this  is  so,  the  only  claim  is  against 
the  shipowner. 

A  general  average  sacrifice  causing  loss  or  damage  to  ship,  machinery  or  tackle 
and  giving  a  right  to  a  general  average  contribution  occurs  where  the  loss  or  damage 
is  due  to  the  sacrifice  or  is  its  direct  consequence,  as  where  engines  are  voluntarily 
worked,  and  damaged  in  working,  to  get  off  a  stranded  ship,  or  where  an  anchor 
is  shpped  to  avoid  danger,  or  a  soimd  mast  is  cut  away,  or  the  vessel  is  volvmtarily 
stranded;  but  there  must  be  a  sacrifice  of  something  which  is  still  of  value ^)  and 
the  loss  must  not  arise  from  any  original  default  of  the  shipowner  6). 

A  general  average  sacrifice  of  freight  (i.  e.,  for  purposes  of  general  average, 
the  bill  of  lading  freight ''))  may  arise  from  jettison  of  cargo,  or  from  sale  at  an  inter- 
mediate port,  or  from  a  sacrifice  of  the  ship  so  that  the  goods  either  are  not  carried 
forward  to  their  destination  or  are  transhipped  thither  at  a  greater  expense  to  the 
shipowner:  ia  such  cases  there  may  be  a  general  average  loss  of  the  net  freight, 
i.  e.  after  deduction  of  the  expenses  of  earning  the  gross  freight.  Freight  paid  in 
advance  is  part  of  the  value  of  the  goods  carried;  freight  earned  on  goods  saved 
and  delivered  contributes  to  general  average  separately  from  the  goods  on  which 
it  is  paid. 

Freight  in  respect  of  future  engagements  of  the  vessel  may  be  a  general  average 
loss  if  by  reason  of  the  sacrifice  it  cannot  be  earned,  or  it  may  have  to  contribute 
if  by  reason  of  the  sacrifice  the  shipowner  is  enabled  to  earn  freight  under  the 
future  engagement,  provided  that  the  future  engagement  is  not  such  as  would  be 
made  in  the  ordinary  course  of  employment  of  a  trading  vessel  of  the  kind. 

An  extraordinary  expenditure  of  money  may  be  a  sacrifice  equivalent  to  a 
sacrifice  of  property  at  risk^),  if  voluntarily  incurred  in  the  presence  of  a  common 
danger  and  for  the  common  safety  of  interests  at  risk.  Such  expenditure,  however, 
must  be  distinguished  from  expenses  which  the  shipowner  is  under  an  obUgation 
to  incur  for  the  purposes  of  the  adventure  8). 

Port  of  refuge  expenses.  A  vessel  may  necessarily  go  to  a  port  of  refuge  to 
repair  damage  or  to  avoid  danger:  if  the  necessity  arises  from  initial  unseaworth- 
iness the  expenses  wiU,  in  the  absence  of  any  stipulation  to  the  contrary,  fall  on  the 

1)  Strang  v.  Scott  (1889)  14  App.  Cas.  601. 

2)  Whitecroas  Wire  Co.  v.  Savill  (1882)  8  Q.  B.  D.  653. 

3)  Walford  v.  Oalindez  (1897)  2  Com.  Caa.  37. 

*)  Robinson  v.  Price  (1876)  2  Q.  B.  D.  91,  295. 

5)  Shepherd  v.  Kotigen  (1877)  2  C.  P.  D.  585. 

6)  Robinson  v.  Price  (1876)  2  Q.  B.  D.  91,  295. 

7)  The  Leitrim  [1902]  P.  256. 

8)  Ocean  S.  S.  Co.  v.  Anderson  (1883)13  Q.  B.  D.  651;  10  App.  Caa.   107. 
«)  Wilson  V.  Bank  of  Victoria  (1867)  L.  B.  2  Q.  B.  203. 
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shipowner.  If  the  necessity  arises  from  a  cause  which  was  not  in  itseK  a  general 
average  sacrifice,  such  as  tempest  or  the  avoidance  of  capture,  but  which  has  ren- 
dered it  necessary  to  seek  a  port  of  refuge  for  the  common  safety  of  all  interests, 
the  deviation  becomes  a  general  average  sacrifice  and  the  ship  may  claim  a  contri- 
bution to  the  expenses  of  going  in,  of  discharging  cargo,  and  of  transhipping  cargo, 
if  such  acts  are  necessary  for  the  common  safety^),  but  cannot  claim  any  contri- 
bution towards  the  wages  and  provisions  of  the  crew  2),  or  reloading  the  cargo 
or  repairing  the  ship. 

If,  however,  the  necessity  to  deviate  has  arisen  from  a  general  average  sacrifice 
(such  as  the  sacrifice  of  a  mast  or  voluntary  damage  to  engines)  the  expenses,  of 
repairs,  of  discharging,  warehousing  and  reloading  cargo,  and  of  entering  and  leaving 
port,  are  a  general  average  loss  of  the  shipowner  or  cargo-owner,  as  the  case  may  be^). 

Adjustment  of  contributions  in  general  average.  The  contribution  from  each 
contributory  interest  will  be  adjusted  according  to  the  law  of  the  place  of  delivery, 
unless  by  agreement  some  other  law  of  adjustment  is  or  has  been  substituted; 
the  value  of  each  interest  is  calculated  as  at  the  place  of  delivery,  any  property 
which  has  been  sacrificed  being  for  this  purpose  treated  as  having  encountered 
the  same  incidents  as  the  residue  of  the  interest  of  which  it  originally  formed  a 
part*). 

Contributory  values.  The  value  of  cargo  is  taken  at  its  market  value  at  the 
place  of  delivery;  the  value  of  contributory  freight  is  the  freight  received  less  the 
cost  of  discharge  and  collection;  the  value  of  freight  sacrificed  is: 

1.  Where  the  ship  has  been  sacrificed,  the  gross  freight  less  the  charges  which 
would  have  been  incurred  in  order  to  earn  it,  or 

2.  Where  cargo  has  been  sacrificed,  the  unpaid  freight  less  the  cost  of  dis- 
charge. 

XIII.  Liens. 

A  lien  at  common  law  5)  is  a  legal  right  to  retain  possession,  which  has  ori- 
ginally been  lawfully  acquired,  of  a  chattel  which  is  the  property  of  another, 
until  a  Just  claim  by  the  person  on  whose  behalf  the  Hen  is  exercised,  whether  by 
himself  or  by  a  bailee,  against  the  person  in  whom  the  property  in  the  chattel  is, 
is  satisfied.  A  common  law  lien  is  either  particular  or  general,  and  is  always  dependent 
on  possession,  so  that  it  is  known  as  possessory.  A  particular  possessory  hen  exists 
where  the  legal  right  is  to  retain  goods  until  a  claim  arising  in  respect  of  the  parti- 
cular goods  retained  is  satisfied;  such  a  lien  is  given  by  law  to  carriers  and  to  per- 
sons who  bestow  their  skiH  or  labour  on  the  goods  of  another  at  his  express  or 
implied  request,  as  to  a  shipwright  who  has  repaired  a  ship.  A  general  possessory 
hen  exists  where  the  right  is  to  retain  possession  of  any  goods  belonging  to  the 
same  owner  until  some  claim  by  the  holder  of  the  goods  against  the  owner  is 
satisfied,  whether  the  claim  has  arisen  in  respect  of  the  particular  goods  held  or  any 
of  them  or  not;  such  a  Hen,  in  mercantile  matters,  can  only  exist  where  it  is  given 
by  express  or  impHed  agreement;  it  is  frequently  impHed  from  the  usages  of  par- 
ticular trades,  e.  g.  in  favour  of  a  wharfinger  or  warehouseman,  over  goods  brought 
to  his  wharf  or  warehouse,  for  a  general  balance  of  account.  By  express  agreement 
a  particular  or  a  general  Hen  may  be  given  in  any  case.  Neither  a  particular  nor 
a  general  Hen  carries  (apart  from  express  agreement)  any  right  to  sell  or  use  the 
goods,  or  to  do  an3rthing  but  retain  them,  but  this  rule  is  relaxed  by  statute  in  the 
case  of  goods  landed  under  a  Hen  for  freight^).  Any  possessory  Hen  may  be  ex- 
tinguished by  waiver,  as  by  taking  a  bill  of  exchange  in  payment  of  freight ''),  or  by 
conduct  inconsistent  with  the  assertion 8)  or  retention 9)  of  a  Hen,  or  by  voluntarily 
parting  with  the  possession,  for,  unless  the  goods  are  obtained  from  the  holder 

1)  Svendam  v.   Wallace  (1884)  13  Q.  B.  D.  69;   10  App.  Cas.  414. 

2)  Powle  V.   Whitmore  (1815)  4  M.  &  S.   141;   cf.  York-Antwerp  Rules,  1890,  rr.  X.  XI. 

3)  Cf.  York-Antwerp  Rules  1890,  rr.  X,  XI. 

*)  Fletcher  v.  Alexander  (1868)  L.  R.  3  C.  P.  375. 

5)  Maritime  liens  are  discussed  elsewhere;  see  p.  436,  and  equitable  liens  have  little  place  in 
contracts  of  affreightment. 

6)  M.  S.  A.  1894,  s.  497. 

')  Tamvaco  v.  Simpaon  (1866)  L.  R.   1  C.  P.  363. 
8)  MorUy  v.  Hay  (1828)  7  L.  J.  (O.  S)  K.  B.    104. 
»)  Kerfard  v.  Mondel  (1859)  28  L.  J.,  Ex.  303. 
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by  fraud  or  without  his  consent,  any  rehnquishment  of  his  possession,  for  however 
brief  a  period,  destroys  the  lien  altogether^),  so  that  it  will  not  re-attach  if  he  re- 
gains possession ;  if,  however,  he  is  illegally  deprived  of  possession,  it  may  re-attach  2). 
He  may  retain  possession  either  by  retaining  the  goods  himself  or  by  entrusting 
them  to  a  bailee  on  his  own  behalf,  and  thus  a  shipowner  may  discharge  and  ware- 
house goods  subject  to  his  lien;  he  may  retain  them  on  board  so  that  if  the  ship 
is  delayed  by  the  faUiu-e  of  the  goods-owner  to  take  delivery,  the  goods-owner  may 
become  liable  for  damages  for  the  delay,  but  if  he  does  so,  he  must  be  acting  reason- 
ably with  regard  to  the  probable  expenses  of  the  alternative  measures  open  to 
him  3).  A  lien  which  has  attached  remains  effective  against  a  trustee  in  bankruptcy 
on  the  insolvency  of  the  owner  of  the  goods,  and  cannot  be  prejudiced  by  the  acts 
of  the  goods-owner  after  it  has  attached.  A  shipowner  has  a  particular  lien  on  goods : 

1.  For  freight. 

2.  For  general  average  contributions. 

3.  For  expenses  properly  incurred  for  the  preservation  of  the  goods;  and  he 
may  have  other  and  more  extensive  Kens  by  agreement. 

Lien  for  freight.  The  shipowner's  common  law  lien  for  freight  is  a  hen  solely 
for  freight  in  the  strictest  sense  of  the  word,  i.  e.  for  the  price  of  the  carriage  and 
arrival  of  goods  deliverable  in  specie  and  ready  to  be  delivered,  the  freight  being 
payable  against  dehvery  of  the  goods:  there  is  no  common  law  hen  for  freight  of 
any  other  kind,  whether  it  be  payable  before  dehvery  (advance  freight)*),  or 
after  dehvery  S),  or  at  any  time  other  than  the  time  of  dehvery  of  the  goods,  as 
the  hen  only  exists  where  the  right  to  receive  the  freight  and  the  right  to  receive  the 
goods  are  contemporaneous.  As  against  a  charterer  or  the  agent  of  a  charterer 
the  hen  is  for  freight  at  the  charterparty  rate®);  as  against  an  indorsee  for  value 
of  the  biU  of  lading  it  is  a  lien  for  freight  at  the  bill  of  lading  rate'),  unless  the  bill 
of  lading  clearly  imposes  a  liabihty  to  pay  the  charterparty  freight,  or  freight 
at  the  charterparty  rate^).  The  hen  is  a  particular  hen  only,  and  extends  solely 
to  goods  carried  on  the  same  voyage  and  dehverable  to  the  same  recipient.  A 
particular  hen  for  any  other  claim  which  may  be  called  freight,  or  for  any  other 
claim,  or  any  general  Uen,  can  only  be  exercised  under  some  contractual  right  given 
in  express  terms  or  impUed  from  the  course  of  business  between  the  same  parties®). 

Lien  for  general  average  contribution.  The  shipowner's  lien  for  general  average 
contributions  is  a  particular  lien  on  all  goods  on  board  at  the  time  of  the  sacrifice,  to 
secure  payment  by  each  goods-owner  of  his  proportion  of  general  average;  the 
goods-owner  can  procure  the  release  of  his  goods  from  the  hen  by  paying  the  sum 
demanded  as  his  contribution,  or  by  giving  such  security  as  the  shipowner  may 
demand,  or  by  tendering  a  reasonable  sum^").  Each  cargo-owner  has  a  right  to 
require  the  shipowner  or  master  to  exercise  this  hen  for  his  protection  (as  the 
hen  does  not  follow  the  goods  when  the  ship  parts  with  possession),  and  has  a  right 
of  action  if  he  neglects  to  exercise  it,  unless  the  ship  is  expressly  exempted  from  the 
obhgation  to  protect  the  goods-owners. 

Lien  on  goods  for  expenses  of  preservation.  In  the  case  of  expenses  incurred 
for  the  preservation  of  goods,  the  shipowner  or  master  has  a  duty  to  take  such  steps 
as  are  reasonably  necessary  for  the  safety  and  safe  carriage  of  the  goods  during 
the  voyage,  but  he  has  a  further  duty  to  take  reasonable  measures  to  avoid  loss, 
destruction  or  deterioration  by  reason  of  accidents  for  the  necessary  effects  of 
which  he  is  under  no  original  habihty  owing  to  the  exceptions  in  the  contract  of 
carriage^i);  the  course  which  it  is  his  duty  to  adopt  must  depend  on  circumstances 

1)  Dicas  V.  Stockley  (1836)  7  Car.  &  P.  587. 

2)  Cf.  In  re  Taylor  [1891]  1  Oh.  p.  897. 

3)  Jjyle  V.  Cardiff  Corporation  (1899)  5  Com.  Cas.  87. 
*)  Tamvaco  v.  Simpson  (1866)  L.  B.  1  C.  P.  363. 

6)  Foster  v.  Colby  (1858)  3  H.  &  N.  705. 

«)  McLean  v.  Fleming  (1871)  L.  R.  2  H.  L.,  Sc.  &  D.,  128,  133;  but  there  may  be 
a  new  contract  between  the  parties  varying  this  rate;  OulUschen  v.  Stewart  (1884)  13  Q.  B.  D. 
317. 

')  Pry  V.  Mercantile  Bank  (1866)  L.  R.   1  C.  P.  689. 
8)  Red  R  S.  S.  Go.  v.  Allatini  (1909)  14  Com.  Cas.  82. 
»)  Cf.  Moss  S.  S.  Co.  V.   Whinney  (1911)  16  Com.  Cas.  247. 
i»)  Cf.  Huth  V.  Lamport  (1886)  16  Q.  B.  D.  735. 
")  Notara  v.  Henderson  (1872)  L.  R.  7  Q.  B.  225,  p.  235. 
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and  on  the  contract,  but  in  any  case  he  must  act  reasonably  for  the  safety  of  the 
cargo;  he  may  be  entitled  at  a  port  of  refuge  to  repair  the  vessel  and  to  detain 
the  cargo  for  a  reasonable  time  for  that  purpose,  or  he  may  be  entitled  to  send 
the  goods  forward  in  another  bottom,  or  he  may  be  justified  in  abandoning  the 
adventure  1);  but  where  he  has  taken  reasonable  measures  for  the  preservation 
of  the  cargo,  he  will  have  a  possessory  lien  on  the  cargo  in  his  possession  for  the 
expenses  incurred  2). 

Contractual  liens.  Any  hen  given  to  the  ship  other  than  the  hens  for  freight, 
general  average,  and  expenses,  must  be  contractual;  the  contract  may  be  express, 
e.  g.  the  charterer  may  be  bound  by  the  express  hens  given  by  the  charterparty, 
and  the  holder  of  a  bill  of  lading  by  hens  expressly  ^ven  by  the  bill  of  lading 
either  in  its  own  terms  or  by  incorporation  of  the  terms  of  the  charterparty:  but 
it  must  be  remembered  that  an  ordinary  incorporating  clause  in  a  biU  of  lading, 
such  as  "freight  and  all  other  conditions  as  per  charterparty",  only  imports  into  the 
bill  of  lading  such  terms  of  the  charterparty  as  are  consistent  with  the  character 
of  a  bill  of  lading*),  so  that  if  a  shipowner  is  to  have  a  lien  at  the  place  of  discharge 
for  claims  other  than  freight  due  on  delivery,  e.  g.  advance  freight  or  demurrage 
at  the  port  of  loading,  the  terms  of  the  incorporating  clause  must  definitely  include 
such  wider  obligation.  The  law  is  said  to  favour  particular  hens,  but  while  it  recognises 
common  law  hens,  it  cannot  imply  a  contractual  hen  where  it  is  not  specifically 
given  or  proved  to  exist  by  the  course  of  business  between  the  parties.  The  effect 
of  a  contractual  lien  is  normally  the  same  as  that  of  a  common  law  hen,  but  it  may 
by  express  terms  be  made  more  extensive*)  or  to  cover  charges  due  to  other  persons^); 
The  principal  instances  of  contractual  hens  between  shipowner  and  goods-owner 
are  in  the  cases  of  advance  freight,  dead  freight,  demurrage  and  damages  for  deten- 
tion; hens  for  charterparty  freight  against  a  biU  of  lading  holder,  liens  for  "aU  charges 
whatsoever",  and  general  hens,  also  occur. 

Lien  for  advance  freight.  It  is  still  to  some  extent  an  open  question  whether 
advance  freight,  i.  e.  freight  stipulated  to  be  paid  before  the  arrival  and  readiness 
for  dehvery  of  the  goods,  is  freight  in  the  true  sense  of  the  word;  but  although 
a  charterparty  lien  for  advance  freight  will  bind  the  charterer  so  long  as  he  is 
the  person  to  whom  dehvery  is  to  be  made,  it  is  clear  that  where  by  the  terms  of 
a  bill  of  lading  dehvery  is  to  be  made  to  some  other  person  who  is  to  pay  freight 
on  the  terms  of  the  bUl  of  lading,  there  can  be  no  hen  against  that  other  person 
for  freight  which  ought  to  have  been  paid  in  advance  but  has  not  been  paid,  unless 
the  terms  of  the  bill  of  lading  specifically®)  import  that  obligation;  it  is  true  that 
the  Bills  of  Lading  Acf)  makes  a  consignee  or  indorsee  hable  in  respect  of  the 
goods  'as  if  the  contract  contained  in  the  bill  of  lading  had  been  made  with  him- 
self', but  this  is  not  sufficient  to  displace  the  express  terms  of  the  biU  of  lading 
by  bringing  in  from  the  charterparty  an  inconsistent  term.  Where  a  ship  never 
commences  to  earn  freight  she  cannot,  although  she  has  been  loaded,  recover  ad- 
vance freight  for  which  a  hen  has  been  given,  even  if  a  hen  for  'freight'  would  cover 
'advance  freight'  ^).  Where  the  express  terms  of  a  bill  of  lading  held  by  an  indorsee 
for  value  admitted  the  receipt  of  the  advance  freight  stipulated  to  be  paid,  the 
master  was  not  entitled,  on  the  insolvency  of  the  shipper  (who  had  paid  the  advance 
freight  by  a  biU  due  after  the  arrival  of  the  ship  at  her  port  of  discharge),  to  exercise 
a  hen  for  the  whole  freight  3). 

Lien  for  dead  freight.  "Dead  freight"  is  a  term  signifying  freight  which  has  never 
come  into  existence  and  is  used  to  describe  the  damages  suffered  by  a  shipowner 
whose  profit  depends  on  the  amount  of  freight,  where  a  charterer  has  shipped  less 
cargo  than  he  is  required  to  provide  under  an  agreement  whereby  the  profit  of  the 
shipowner  depends  on  the  amount  of  cargo  shipped.  The  damages  may  be  liquidated, 

1)  Hansen  v.  Dunn  (1906)   11  Com.  Cas.   100. 

2)  Cf.  Hingaton  v.   Wendt  (1876)  1   Q.  B.  D.  p.  373. 

3)  Cf.  Gardner  v.  Trechmann  (1884)  15  Q.  B.  D.  154.  Such  words  may  import  a  liability 
for  dead  freight  and  for  demurrage:  Porteus  v.  Watney  (1878)  3  Q.  B.  D.  534. 

*)  E.  g.  by  giving  a  right  of  sale. 

5)  E.  g.  for  land  transit  under  a  through  bill  of  lading:  The  Hibernian  [1907]  P.  277. 

6)  Gardner  v.   Trechmann  (1884)  15  Q.  B.  D.   154. 
')  (1855)  18  &  19  Vict.  c.   Ill,  s.   1. 

«)  Ex  p.  Nyholm  (1873)  29  L.  T.  634. 

9)   Tamvaco  v.  Simpson  (1866)  L.  B.   1  C.  P.  363. 
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where  the  charterparty  contains  terms  which  make  the  amount  ascertainable i), 
or  unliquidated  2)  where  other  evidence  is  necessary  before  the  amount  can  be 
assessed;  and  it  seems  that  in  either  case  a  Hen  may  be  given  and  may  be  enforced 
for  dead  freight.  The  lien  may  arise  from  express  stipmation  or  from  the  course 
of  business  between  the  parties  2).  It  will  be  exercised  on  goods  actually  carried 
for  the  loss  due  to  nonshipment  of  goods  that  might  have  been  carried,  and  the 
sum  for  which  it  can  be  exercised  is  the  amount  of  freight  which  would  have  been 
earned  for  carrying  the  goods  not  shipped,  less  the  expense  of  earning  that  freight. 
The  hen  can  in  any  case  be  exercised  against  a  charterer  who  receives  deHvery 
by  himself  or  an  agent,  but  against  any  other  person  taking  delivery  it  would  be 
necessary  to  show  that  he  was  bound  by  the  stipulation  to  pay  dead  freight.  A 
liability  to  pay  dead  freight  is  imported  into  a  bill  of  lading  by  a  term  "freight  and 
aU  other  conditions  as  for  charterparty"  2). 

Lien  for  demurrage  or  for  damages  for  detention.  A  contractual  hen  is  fre- 
quently given  for  demurrage  or  for  damages  for  detention,  or  for  both  of  them: 
it  is  very  frequently  accompanied  by  a  clause  providing  for  the  cesser  of  the  char- 
terer's liability.  Where  there  is  no  cesser  clause  the  Uability  of  the  charterer  for 
such  claims  remains,  but  many  difficult  questions  have  arisen  as  to  the  habiUty 
of  other  persons  taking  dehvery  of  the  goods.  The  principle  is  that  persons  taking 
delivery  are  subject  to  the  Hen  given,  if  it  is  expressly  given  in  the  biU  of  lading 
or  it  it  is  incorporated  in  the  bill  of  lading  by  apt  terms  of  reference  to  the  charter- 
party;  the  difficulties  arise  in  the  interpretation  of  the  terms  used,  in  order  to 
ascertain  the  extent  of  the  HabOity,  if  any,  imposed  on  the  person  taking  deHvery. 
There  are  four  kinds  of  delay  possible,  namely  — 

1.  Demurrage  at  the  port  of  loading. 

2.  Damages  for  detention  at  the  port  of  loading. 

3.  Demurrage  at  the  port  of  discharge. 

4.  Damages  for  detention  at  the  place  of  discharge; 

and  in  any  given  case  the  contract  may  be  expressed  to  extend  to  any  one  or 
more  of  these  at  either  or  at  both  places,  and  the  term  demurrage  may  be  used 
to  mean  either  kind  of  delay 3).   Demurrage  may  be  made  payable  either: 

1.  For  a  stipulated  number  of  days,  or 

2.  For  an  indefinite  number  of  days, 
and  damages  for  detention  may  be  payable: 

1.  After  the  expiry  of  a  period  of  demurrage,  or 

2.  Without  any  provision  for  demurrage  having  been  made  at  aU. 

It  cannot  be  said  that  the  authorities  on  the  question  of  Hens  for  demurrage 
or  for  damages  for  detention  are  in  a  satisfactory  condition;  but  as  the  extent 
to  which  an  effective  Hen  is  given  to  the  shipowner  and  the  extent  to  which  a  char- 
terer is  reHeved  by  a  cesser  clause  are  complementary  one  to  the  other*),  the  de- 
cisions seem  to  yield  the  following  results;  the  charterer  being  freed  from  HabiHty 
where  an  effective  Hen  is  given  to  the  shipowner  by  the  bHl  of  lading  in  each  case. 
1.  Where  the  charterparty  contains  provisions  as  to  demurrage  at  the  port 
of  loading,  the  charterer  is  not  Uable  for  any  demurrage,  if  the  provision  is 
for  a  fixed  number  of  days  on  demurrage,  or  for  any  delay  if  the  provision 
as  to  demurrage  covers  all  delay  there.   Thus,  where  the  charterparty  gave 
50   days  for   loading,    10  days  on  demurrage  at  £8  per  diem  and  an 
absolute  Hen  for  demurrage  with  a  cesser  clause,  and  the  bUl   of  lading 
ran  'freight  and  aU  other  conditions  as  per  charterparty',  and  the  ship 
was  detained  in  loading  for  18  days  beyond  the  10  days  on  demurrage, 
the  charterer  was  not  Hable  for  the  demurrage,  but  was  Hable  for  the  addi- 
tional delay,  while  the  holder  of  the  biU  of  lading  was  Hable  for  the  de- 
murrage, but  not  for  the  further  delay s).  Where  the  charterparty  gave  35 
days  for  loading,  discharge  to  be  according  to  the  custom  of  the  port,  de- 

1)  Gray  v.  Carr  (1871)  L.  B.  6  Q.  B.  522. 

2)  McLean  v.  FUming  (1871)  2  H.  L.,  So.  &  D.  128;  Kish  v.  Taylor  [1912]  A.  0.  604. 

3)  Ohnk  V.  Radford  [1891]  1  Q.  B.,  p.  630. 

*)  "The  tendency  of  the  decisions  —  we  think  it  may  now  be  treated  as  a  general  rule  — 
is  to  treat  the  cesser  in  regard  to  extent  as  correlative  and  corresponding  to  the  lien  upon  the 
cargo  reserved  in  the  particular  charterparty":  per  the  Conit  ot  A^pfeal  ia  Bederiactieselskdbet 
"Superior"  v.  Dewar  [1909]  2  K.  B.  pp.  1006.  1007. 

6)  Gray  v.  Oarr  (1871)  L.  R.  6  Q.  B.  522. 
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murrage  at  4d.  a  ton  per  diem  for  each  day's  detention  beyond  the  said 
lay  days,  and  a  Hen  for  demurrage  with  a  cesser  clause,  and  the  bUl  of  lading 
ran  'freight  and  all  other  conditions  and  exceptions  as  per  charterparty', 
aU  delay  at  the  port  of  loading  was  demurrage  and  therefore  fell  on  the 
biU  of  lading  holder i).  Where  the  charterer  had  13  days  to  load  with  10 
days  on  demurrage,  the  ship  to  be  discharged  at  30  tons  a  day,  and  the 
ship  was  detained  5  days  beyond  the  13,  there  being  a  cesser  clause  and 
a  lien  for  demurrage,  the  charterer  was  excused  as  to  demurrage  and  some 
of  the  judges  thought  as  to  damages  for  detention,  if  any  had  occurred^) ; 
the  obiter  dicta  as  to  such  damages  seem  to  conflict  with  the  general  trend 
of  the  cases. 

2.  Under  a  charterparty  which  contains  provisions  as  to  demurrage  at  the 
port  of  discharge  but  not  at  the  port  of  loading  the  charterer  remains  Uable 
for  delay  at  the  port  of  loading.  Where  a  vessel  was  to  load  m.  the  usual 
and  customary  manner,  and  to  discharge  at  the  average  rate  of  100  tons 
a  day  or  pay  4d.  a  ton  per  diem  demmxage,  with  a  cesser  clause  and  a  hen 
for  demurrage,  it  was  held  that  the  only  demurrage  provided  for  was  at  the 
port  of  discharge  and  that  therefore  the  charterer  remained  liable  for  delay 
in  loading  3). 

3.  Where  the  charterparty  contains  provisions  as  to  demurrage  which  are 
appHeable  to  both  ports  and  gives  a  hen  for  demurrage  which  applies  to 
both  ports,  the  charterer  is  excused  as  to  demurrage  at  the  port  of  loading 
but  not  as  to  damages  for  detention.  Where  a  vessel  was  to  load  in  15  work- 
ing days,  and  to  be  discharged  at  a  rate  of  35  tons  a  day,  with  10  days 
on  demurrage  at  £8  per  diem,  with  a  cesser  clause  and  a  lien  for  demurrage, 
and  10  days  demurrage  occurred  in  loading,  the  charterer  was  excused 
as  to  demurrage  (but  would  not  have  been  excused  as  to  further  delay 
at  the  port  of  loading)*). 

4.  Where  no  provision  for  demiurage  at  either  port  is  made,  but  a  lien  for 
demurrage  is  given,  it  has  been  held  that  in  order  to  give  effect  to  the  hen 
at  aU,  demurrage  must  be  held  to  include  damages  for  detention  at  the 
port  of  loading s). 

5.  Where  there  is  no  provision  for  demurrage  at  all  and  no  hen  is  given,  but 
there  is  a  cesser  clause,  the  court  wiU  regard  it  as  so  inequitable  that  the 
charterer  should  be  reUeved  of  the  liabilities  which  accrue  before  ship- 
ment^), that  they  will  only  treat  him  as  freed  therefrom,  so  that  the  ship- 
owner is  left  without  a  remedy,  if  it  is  the  necessary  interpretation  of  the 
contract  made'). 

To  summarise  the  result  of  the  cases,  it  seems  that  where  a  bill  of  lading  gives 
to  the  shipowner  an  effective  Men  for  demurrage,  the  bUl  of  lading  holder  is  liable 
for  all  demiurage  and  detention  at  the  port  of  discharge,  and  may  be  Hable  for 
demurrage  at  the  port  of  loading;  and  where  there  is  a  cesser  clause,  the  charterer 
is  excused  for  aU  delay  at  the  port  of  discharge  and  may  be  excused  for  demurrage 
at  the  port  of  loading  or  even,  if  the  terms  of  the  contract  require  it,  for  aU  delay 
at  the  port  of  loading. 

Liens  lor  charges  on  goods.  A  lien  may  be  given  in  respect  of  charges  of  any 
kind  in  connexion  with  the  goods;  a  hen  for  'freight,  demmrage  and  aU  other 
charges  whatsoever',  while  it  will  give  a  hen  for  demiurage  and  may  give  a  lien 
for  damages  for  all  delay  will,  as  against  an  assignee  of  a  bill  of  ladmg  which  in- 
corporates the  charterparty,  only  give  a  Hen  for  such  other  charges  as  are  speci- 
fically made  payable  by  the  charterparty,  so  that  dead  freight  and  money  paid  by 
the  shipowner  in  connexion  with  the  loading  do  not  faU  within    the  Hen  8). 

General  lien.  A  general  Hen  on  goods  coxild  be  given  by  apt  words  in  respect 
of  charges  in  connexion  with  previous  consignments  of  goods  by  other  vessels,  or 

1)  Bederiactieaehkabet  "Superior"  v.  Dewar  [1909]  2  K.  B.  998. 

2)  Kish  V.  Cory  (1875)  L.  R.  10  Q.  B.  553. 

3)  Clink  V.  Radford  [1891]  1  Q.  B.  625;   cf.  Dvnlop  v.  Balfour  [1892]  1  Q.  B.  507. 
*)  Francesco  v.  Massey  (1873)  L.  R.  8  Ex.   101. 

6)  Bannisters.  Brealauer  (1867)  L.  R.  2  C.  P.  497:  see  Clink  v.  Radford  [1891]  1  Q.  B.  p.  631. 

«)  Ghristoffersen  v.  Hansen  (1872)  L.  R.  7  Q.  B.  509. 

')  Oglesby  v.   Yglesias  (1858)  E.  B.  &  E.  930. 

8)  Bederiactieselakabet  "Superior"  v.  Dewar  [1909]  2  K.  B.  998. 
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on  a  previous  voyage  of  the  same  vessel,  made  by  the  same  shipper  or  to  the  same 
consignee,  but  it  would  have  to  be  given  in  unmistakeable  terms  and  the  parties 
must  be  identical^). 

Exercise  of  lien.  A  lien  given  to  the  shipowner  on  freight  receivable  by  the 
charterer  must  be  exercised  before  the  freight  is  paid  over  to  the  person  who,  apart 
from  the  lien,  is  entitled  to  receive  it  or  to  his  agent  2) :  and  the  right  to  exercise 
a  lien  only  accrues  when  a  sum  in  respect  of  which  the  lien  is  claimed  has  become 
payable  3). 

XIV.  Remedies  for  Breach  of  Contract. 

Subject  always  to  the  terms  of  the  contract  of  affreightment,  which  may 
excuse  any  party  from  any  liability  whatsoever,  or  may  in  any  manner  vary  the 
liabilities  of  parties,  the  normal  remedy  for  an  alleged  breach  of  the  contract  is  in 
damages  for  breach  of  contract;  the  other  remedies  lie  in  damages  for  tort  (i.  e.  for 
the  present  purpose  for  wrongs  independent  of  contract),  injunction,  declaration, 
and  very  rarely  specific  performance.  Interpleader  is  a  remedy  to  avoid  a  breach 
of  contract. 

Damages,  the  normal  remedy,  are  in  English  law  divided  into  two  kinds; 
general  damages,  which  are  the  damages  attributable  to  any  breach  of  a  contract 
that  is  broken;  e.  g.  failure  to  deliver  goods  sent  for  sale  on  arrival;  or  special 
damages,  which  accrue  from  a  breach  of  contract  inducing  damages  peculiar  to  that 
contract  and  known  to  do  so  by  the  parties  when  they  contract. 

General  damages.  General  damages,  which  are  the  damages  accruing  from 
a  breach  of  contract  apart  from  any  special  circumstances,  are  measured  by  the 
pecuniary  loss  to  the  claimant,  the  loss  to  the  claimant  by  the  non-performance 
by  the  other  party,  not  the  expense  to  the  other  party  of  his  performance  of  his 
part  of  the  contract.  Such  damages  must  be  attributable  directly  to  the  breach 
of  contract,  so  that  it  can  be  said  that  the  breach  was  causa  proxima:  it  is  always 
a  question  of  law  whether  the  breach  of  contract  is  oausa  jyroxima  or  causa  remota, 
whether  the  damages  flow  from  the  breach  directly,  not  merely  derivatively  as  from  a 
predisposing  cause :  general  damages  must  flow  from  an  immediate,  not  an  ulterior, 
cause  of  the  loss*).  For  instance,  where  a  carrier  fails  to  carry  a  passenger  to  his 
destiaation,  damages  are  payable  for  the  ioconvenience  of  his  walking  thither 
or  finding  other  means  of  transport,  but  not  for  his  catching  cold  during  his  walk; 
but  where  the  passenger  suffers  personal  injury  by  reason  of  the  negligence  of  the 
carrier  in  performing  his  contract,  the  general  damages  include  compensation  for 
pain  and  suffering,  for  actual  pecuniary  loss,  and  for  probable '  pecuniary  loss  in 
his  profession  or  business.  The  UabiUty  is  based,  not  on  what  the  parties  knew 
or  contemplated,  but  on  the  expectation  as  to  the  consequences  of  a  breach  of 
contract  which  an  ordinary  reasonable  man  would  entertain,  that  is,  on  the 
normal  effects  of  such  a  breach,  the  actual  knowledge  of  the  wrongdoer  being 
immaterial. 

Special  damages.  Special  damages,  on  the  other  hand,  are  dependent  on  the 
common  knowledge  of  the  parties  at  the  time  of  contracting,  that  particular  re- 
sults may  foUow  as  the  consequence  of  a  particular  breach  of  contract;  in  order 
that  they  inay  be  recovered  the  court  must  inquire: 

1.  Whether  there  were  special  circumstances. 

2.  What  the  special  circumstances  were. 

3.  Whether  they  were  known  to  both  parties  at  the  time  of  contracting;  and 

4.  If  a  party  had  considered  the  effect  of  a  breach  of  contract  in  relation  to 
such  special  circumstances,  what  damages  should  he  reasonably  have  fore- 
seen. 

Special  damages  therefore  are  damages  which  a  contracting  party  would 
reasonably  expect  as  the  probable  result  of  a  breach  of  contract,  owing  to  the 
special  knowledge  with  which  both  parties  were  equipped  at  the  time  of  contract- 

1)  Cf.  Moss  S.  S.  Co.  V.   Whmney  (1911)  16  Com.  Cas.  247. 

2)  Tagart  v.  James  Fisher  [1903]  1  K.  B.  391. 

**)  Wehner  v.  Dene  [1905]  2  K.  B.  92;  but  the  shipowner  has  a  contractual  right  to  retain 
possession  of  the  goods  during  the  voyage  in  order  to  earn  his  freight ;  his  common  law  lien  accrues 
when  he  has  earned  it. 

*)  Agineowrt  S.  8.  Co.  v.  Eastern  Extension  Go.  [1907]  2  K.  B.  305. 
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ingi).  There  have  been  many  cases  with  regard  to  the  effect  of  notice  to  a  carrier 
of  special  circumstances  from  which  he  might  or  ought  to  foresee  special  damages 
if  he  breaks  his  contract,  and  it  is  estabhshed  that  mere  notice  of  such  circumstances 
is  insufficient  to  charge  him  with  increased  Uability.  This  knowledge  is  material 
if  he  contracts  on  the  basis  of  what  he  has  learnt,  and  the  effect  of  notice  therefore 
varies  with  the  actual  circumstances  of  each  case;  the  carrier  may  or  may  not  be 
conducting  a  business  in  which  he  knows. the  materiality  and  effect  of  delay  in 
relation  to  particular  goods  carried  by  him 2);  and  then  notice  from  the  other  party 
of  special  circumstances  has  effect  or  not  according  to  the  knowledge  of  the  parti- 
cular business  or  goods  concerned  which  is  known  to  both  parties  to  be  possessed 
by  the  carrier,  or  ought  to  be  possessed  by  the  carrier 3),  so  that  the  other  party 
has  reason  to  believe  that  the  carrier  contracts  subject  to  the  special  liability*). 
The  rules  as  to  general  and  special  damages  may  be  summarised  as  follows 
(but  it  always  essential  to  remember  that  any  civil  liability  may  be  varied  or  ex- 
cluded by  the  express  terms  of  a  contract,  and  that  the  parties  may  themselves 
fix  the  measure  of  any  damages  whatsoever) : 

1.  Gteneral  damages  are  the  damages  which  a  party  to  a  contract  knew  or 
ought  to  have  known  would  follow  as  a  result  of  a  breach  of  contract  because 
they  follow  naturally  (i.  e.  necessarily  in  the  natural  course  of  events)  or 
probably  (i.  e.  so  uniformly  that  a  reasonable  person  would  expect  them 
to  foUow  in  any  given  case)  on  such  a  breach. 

2.  Special  damages  are  damages  which  the  parties  in  fact  contemplated  (or 
would  have  contemplated  if  they  had  applied  their  minds  to  the  considera- 
tion of  the  results  of  a  particular  breach),  by  reason  of  special  circumstances, 
as  the  probable  consequences  of  a  breach  of  the  contract,  at  the  time  when 
the  contract  was  made,  although  they  would  not  be  the  normal  conse- 
quences of  such  a  breach. 

Damages  liquidated  or  unliquidated.  Damages  for  breach  of  contract  are  either 
Uquidated  or  unliquidated;  they  are  unliquidated  where,  in  order  to  assess  them, 
it  is  necessary  to  resort  to  evidence  not  provided  by  the  contract  itself,  and  the  amount 
has  to  be  estimated  on  that  evidence  rather  than  calculated  on  data  provided  by 
the  contract;  they  are  liquidated  where  the  amount  is  expressly  named  or  can 
be  calculated  from  the  provisions  of  the  contract  or  from  data  provided  in  the 
contract,  e.  g.  where  a  charterparty  fixes  a  rate  of  demurrage  or  refers  to  a  fixed 
scale  of  charges;  but  damages  do  not  become  Hquidated  because  a  contract  fixes 
a  maximum  value  for  goods  (e.  g.  where  there  is  a  partial  loss  under  a  valued  policy 
of  insurance)  or  a  maximum  liability  of  the  shipowner  (e.  g.  where  there  is  damage 
to  goods  which  are  to  be  taken  as  of  their  invoice  value) ;  nor  is  an  amount  apparently 
liquidated  necessarily  liquidated  damages,  for  it  may  be  a  penalty,  and  if  it  is  a 
penalty,  it  may  not  be  recoverable  in  full. 

Liquidated  damages  or  penalty.  Whether  a  sum  specified  in  a  contract  is 
liquidated  damages  and  therefore  recoverable  in  fuU  in  the  event  of  a  given  breach 
of  contract,  or  is  a  penalty,  and  therefore  not  recoverable  beyond  the  extent  of 
the  damages  actually  suffered,  is  always  a  question  of  law  on  the  construction  of 
the  contract  and  is  therefore  a  question  for  the  court;  this  is  so  by  whichever 
naimethe  parties  have  chosen  to  call  it^),  although  some  weight  is  to  be  given  to 
the  term  actually  used  6),  especially  if  the  contract  has  been  formulated  under 
legal  advice  (but  this  is  rarely  the  case  with  mercantile  contracts).  A  specified 
sum  is  'prima  facie  a  penalty  where  it  is  to  be  paid  on  default  of  payment  of  a  smaller 
debt  or  other  liquidated  sum  (but  not  where  on  default  in  payment  of  a  smaller 
sum  in  discharge  of  a  larger  original  debt  the  original  debt  is  again  to  become  pay- 
able, or  where  in  default  of  payment  of  an  instalment  the  whole  balance  of  a  debt 
is  to  become  payable).  A  specified  sum  is  also  prima  facie  a  penalty  where  one 
fixed  sum  is  expressed  to  be  payable  on  default  in  performance  of  various  stipu- 
lations in  a  contract,  where  a  breach  of  one  stipulation  will  result  in  liquidated 


1)  Bostock  V.  Nicholson  [1904]  1  K.  B.   725. 

2)  Simpson  v.  L.  db  N.   W.  Bly  (1876)  1   Q.  B.  D.  274. 

3)  Schulze  V.  G.  E.  Ely  (1887)  19  Q.  B.  D.  30. 

*)  British  Columbia  Saw  Mills  Co.  v.  Neitleship  (1868)  L.  R.  3  C.  P.  499. 
8)  Clydebank  Engineering  Co.  v.   Yzguierdo  [1905]  A.  C.  p.  9. 
«)  Diestal  v.  Stevenson  [1906]  2  K.  B.  p.  351. 
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damages  while  the  breach  of  a  different  stipulation  will  not  have  a  liquidated  value^), 
or  again  where  a  breach  of  any  stipulation  will  result  in  liquidated  damages  but 
the  liquidated  damages  are  not  of  the  same  value  in  each  case. 

On  the  other  hand,  a  specified  sum  is  'prima  facie  hquidated  damages,  and 
not  a  penalty,  where  it  is  fixed  to  be  payable  in  the  event  of  a  particular  breach 
of  an  uncertain  value  2);  and  wherever  the  intention  of  the  parties  was  to  prevent 
the  matter  of  damages  from  being  left  at  large,  the  sum  will  be  liquidated  damages, 
as  if  it  were  held  to  be  a  penalty  (even  though  so  called  by  them)  the  evil  they 
wish  to  avoid  would  be  perpetuated^);  where  the  specified  sum  is  to  be  payable 
for  the  breach  of  stipulations  of  varying  importance,  and  none  of  the  stipulations 
if  broken  would  give  rise  per  se  to  a  claim  for  liquidated  damages,  the  general  rule 
is  that  the  specified  sum  is  to  be  deemed  to  be  liquidated  damages*),  but  if  of  the 
various  possible  breaches  some  may  occasion  serious  damage,  while  others  may 
occasion  merely  trifling  damage,  the  presumption  is  that  the  parties  intended  the 
sum  to  be  penal  and  therefore  subject  to  modification  by  the  court^).  The  specified 
sum  wiU  not  necessarily  be  construed  to  be  a  penalty  because  the  parties  have 
chosen  to  assess  the  value  of  the  breach  at  a  sum  in  excess  of  the  damage  sustained®), 
or  at  a  sum  less  than  the  actual  damages'). 

Damages  in  particular  cases.  The  damages  recoverable  by  a  shipowner  imder 
a  contract  of  affreightment,  such  as  damages  for  detention,  demurrage,  dead  freight, 
have  mostly  been  considered  elsewhere  S):  and  the  foregoing  principles  are  here 
illustrated  chiefly  with  regard  to  charterers,  shippers,  and  consignees. 

1.  Where  a  shipowner  fails  to  provide  a  ship  as  agreed,  the  damage  to  the 
charterer  is  the  value  of  the  ship  to  the  charterer,  i.  e.  the  freight  which  he  would 
have  earned  less  the  expense  of  earning  it  under  that  charterparty :  if  he  prudently 
procures  a  substituted  vessel,  the  damages  wiU  be  the  extra  freight  which  he  has 
to  pay,  but  he  must  give  credit  for  any  net  surplus  profit  which  he  may  make,  if 
he  earns  more  freight  than  he  would  have  earned  under  the  original  charterparty. 
If  the  effect  is  that  the  shipper  has  to  find  a  fresh  cargo  at  a  higher  price,  he  may 
be  able  to  recover  the  difference  in  price  8). 

2.  Where  there  is  a  binding  contract  to  carry  particular  goods  in  a  general  ship 
(not  a  very  common  case),  and  the  goods  are  shut  out,  the  damages  may  include: 

1.  Any  extra  freight  payable  imder  a  reasonable  contract  of  carriage  by  a 
different  vessel. 

2.  Damages  for  the  delay,  if  any  (probably  represented  by  interest  on  the 
value  of  the  goods). 

3.  Costs  of  warehousing  (if  incurred). 

4.  Additional  delay  in  transit  (if  incurred). 

3.  Where  there  is  delay  in  deUvering  goods,  and  the  carrier  is  not  excused 
either  at  law  or  by  the  contract,  the  receiver  may  incur  loss  by  reason  of  the  loss 
of  the  use  of  the  goods  themselves,  or  of  the  use  of  other  goods  in  connexion  with 
which  the  goods  carried  are  indispensable,  or  loss  of  profit  (e.  g.  on  a  resale),  or  loss 
of  market  by  depreciation  in  market  values  or  by  depreciation  of  the  goods  them- 
selves. Where  the  damage  claimed  is  for  loss  of  the  use  of  the  goods,  or  of  the  price 
wh  ch  would  have  been  received  for  the  goods^  the  compensation  is  based  on  a 
calculation  of  interest  i^*)  on  their  value  during  the  period  of  delay  ^i).  Where  the 
claim  is  for  the  loss  of  the  use  of  other  goods  to  which  the  goods  delayed  were  essen- 
tial, it  is  evidently  a  claim  for  special  damages  and  such  damages  can  only  be  reco- 
vered if  within  the  principle  stated  i^).  Where  the  claim  is  for  loss  of  profit,  the 
natural  uncertainty  as  to  the  duration  of  any  particular  voyage  (apart  from  the 

1)  Cf.  Kemble  v.  Farren  (1829)  6  Bing.   141. 

2)  Samter  v.  Ferguson  (1849)  7  C.  B.  716. 

3)  Diestal  v.  Stevenson  [1906]  2  K.  B.  345. 
*)  Wallis  V.  Smith  (1882)  21  Ch.  Div.  243. 

8)  Elphinstone  v.  Monkland  (1886)  11  App.  Cas.  p.  342. 
6)  Astley  V.   Weldon  (1801)  2  B.  &  P.  p.  351. 
')  Diestal  v.  Stevenson  [1906]  2  K.  B.  345. 
8)  Cf.  p.  420. 

»)  Featherston  v.   Wilkinson  (1873)  L.  R.  8  Ex.   122. 
1')  Mercantile  interest  is  reckoned  at  5%. 

11)  British  Columbia  Saw  MiU  Co.  v.  NettUshvp  (1868)  L.  B.  3  C.  P.  499. 

12)  British  Columbia  Saw  Mill  Co.  v.  NetOeship  (1868)  L.   B.   3  C.   P.   499;  Hadley  v._ 
Baxendale  (1854)  9  Exch.  341. 
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probability  that  a  shipowner  has  protected  himself  from  any  such  claim  by  the  terms 
of  his  contract)  makes  it  almost  impossible  to  recover  such  damages  as  general 
damages^);  but  owing  to  the  continuous  improvement  of  sea-transport  they  may 
be  recoverable  as  special  damages  if  the  date  of  arrival  and  the  then  existing  state 
of  the  market  2)  or  the  prospective  profit  or  obhgations^)  of  the  receiver  were  ele- 
ments contemplated  by  the  parties  at  the  time  of  the  contract*).  Moreover,  al- 
though the  prospective  profits  on  a  resale  can  only  be  recovered  eo  nomine  as  special 
damages  (if  at  all^)),  the  loss  due  to  non-delivery  may  be  measured  by  such  profits 
if  there  is  no  market  in  which  such  goods  can  be  procured,  or  if  such  or  similar 
goods  can  only  be  procured  at  an  enhanced  price^),  as  the  price  to  the  sub-purchaser 
or  the  enhanced  price  of  the  substituted  goods  is  evidence  of  the  general  damage 
sustained') :  similarly  the  prospective  obligations  of  a  consignee  may  be  a  measure 
of  the  general  damages  sustained  where  there  is  no  market  in  which  he  can  replace 
the  goods  which  he  is  bound  to  supply  within  a  fixed  time  8).  Although  claims  for 
loss  of  profits  may  be  made  against  carriers  they  are  in  practice  much  more  common 
against  vendors. 

4.  Where  the  goods  are  lost,  the  general  damages  are  measured  by  the  value 
of  the  goods  at  the  due  time  and  place  of  arrival,  after  allowing  for  the  expenses 
of  getting  them  there  (e.  g.  freight  and  charges);  this  will  be  the  market  value  of 
such  goods  if  there  is  a  market  in  which  they  can  be  procured  at  that  time  or  place ; 
if  there  is  no  market  and  the  goods  were  intended  for  trading  purposes,  the  value 
may  be  taken  at  the  value  on  shipment  together  with  expenses  incurred  and  a 
reasonable  profit  for  the  consignee  or  shipper  8).  If  special  damages  are  claimed, 
the  same  principles  wiU  apply  as  where  special  damages  are  claimed  for  delay 
in  delivery. 

5.  Where  the  goods  are  deUvered,  but  are  delivered  in  a  damaged  condition, 
either  as  to  the  whole  or  as  to  part,  the  measure  of  damages  is  much  the  same  as 
where  the  goods  are  lost:  but  in  this  case  freight  is  payable  on  goods  delivered 
in  specie,  instead  of  being  merely  one  of  the  elements  in  calculating  the  arrived 
value;  the  net  value  of  the  goods  as  they  have  arrived  is  to  be  deducted  from  their 
net  value  as  they  ought  to  have  arrived,  and  the  difference  wiU  be  the  general 
damages  recoverable.  Special  damages  must  be  proved  in  accordance  with  the 
principle  stated  as  to  delay  in  delivery. 

6.  Where  a  charterer,  or  a  shipper  of  goods  who  is  under  a  binding  contract 
to  ship  them,  fails  to  ship  goods  at  all,  or  to  ship  sufficient  cargo  ^•*),  or  to  ship  the 
kind  of  cargo  agreed^^),  the  question  of  the  amotmt  of  damage  really  resolves  itself 
into  the  question  of  the  difference  between  the  freight  which  the  shipowner  would 
have  earned  if  the  agreement  had  been  properly  carried  out  and  the  freight  which 
he  has  earned  under  the  substituted  agreement  (or  probably,  the  freight  which  he 
might  have  earned  if  after  a  definite  breach  of  the  agreement  he  had  acted  reasonably 
with  regard  to  the  use  of  his  ship^^);  there  must  be  deducted  the  expensei  which 
the  shipowner  would  have  incurred  in  earning  the  agreed  freight,  and  there  must 
be  added  the  reasonable  expenses  of  earning  the  substituted  freight,  and  also  any 
charges  inciured  under  the  original  agreement  (such  as  demurrage)  before  the 
breach  of  contract^^). 

A  party  to  a  contract,  where  the  other  party  is  in  default,  may  take  such  meas- 
ures as  are  reasonable  to  repair  the  breach,  and  if  he  has  done  so  may  recover, 
as  part  of  his  damages,  the  expense  of  doing  so^*). 

1)  Dunn  V.  Bucknall  [1902]  2  K.  B.  pp.  622  ,  623. 

2)  The  Parana  (1877)  2  P.  D.   118. 

3)  Elbmger  cfcc.  v.  Armstrong  (1874)  L.  R.  9  Q.  B.  473. 
*)  Home  V.  Midland  Ely.  (1873)  L.  R.  8  C.  P.   131. 

6)  Orebert-Borgnia  v.  Nugent  (1885)  15  Q.  B.  D.  85. 

6)  Hinde  v.  Liddell  (1875)  L.  R.  10  Q.  B.  265. 

7)  Cf.  France  v.  Oaudet  (1871)  L.  R.  6  Q.  B.  199. 

8)  Elbmger  die.  v.  Armstrong  (1874)  L.  R.  9  Qi  B.  473. 

9)  O'Hanlon  v.  G.  W.  Rly.  (1865)  6  B.  &  S.  484. 

10)  Cf.  Aitken  v.  Ernsthausen  [1894]  1  Q.  B.  773. 

11)  Young  v.  Canning  Jarrah  Co.  (1899)  4  Com.  Cas.  98. 

12)  Cf.  Staniforth  v.  Lyall  (1830)  7  Bing.  169,  where  the  substituted  freight,  after  all  charges 
and  expenses  had  been  paid,  left  a  profit  to  the  shipowner. 

13)  Saxon  S.  Co.  v.   Union  S.  S.  Go.  (1898)  4  Com.  Cas.  29. 

14)  Le  Blanche  v.  L.  &  N.  W.  Ely.  (1876)  1  C.  P.  D.  pp.  302,  303. 
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Mitigation  of  damages.  It  is  also  the  general  duty  of  one  party  to  a  contract 
to  take  reasonable  measures  to  mitigate  the  damages  consequent  on  a  breach  of 
the  contract  by  the  other  party.  Where,  for  example,  charterers  were  unable  to 
load  a  cargo  according  to  the  terms  of  the  charterparty,  but  offered  through  their 
agents  other  remunerative  employment  for  the  vessel,  yet  the  master  refused 
to  accept  such  employment  and  insisted  on  waiting  until  the  end  of  the  lay  days, 
with  the  result  that  his  vessel  was  ultimately  delayed  for  five  months  and  then 
only  obtained  a  much  smaller  freight,  it  was  held  that  he  ought  to  have  acted 
reasonably,  and  that  the  charterers  could  rely  on  his  neglect  to  do  so  in  reduction 
of  damages!).  There  is  still  some  doubt  whether  the  master  is  bound  to  consider 
proposals  in  mitigation  of  damages  before  his  lay  days  expire  2),  but  at  any  rate 
where  the  proposals  are  made  by  the  charterers  it  would  be  practically  safe  and 
would  be  reasonable  for  him  to  do  so,  and  the  court  would  view  his  actions  favour- 
ably; but  until  there  is  some  act  which  the  master  is  entitled  to  treat  as  a  repu- 
diation of  the  contract  he  is  not  bound  to  seek  to  mitigate  damages  8)  before  his 
lay  days  have  expired.  He  is  entitled  to  treat  a  repudiation  as  final,  but  if  he  does 
not  do  so  he  takes  the  risk  of  supervening  circumstances*).  The  net  profit  of  any 
substituted  adventure  must  be  set  off  against  the  damages,  which  are  'prima  facie 
the  net  profit  of  the  contemplated  adventure  6);  but  profits  accruing  to  the  claim- 
ant indirectly  or  independently  of  the  contract  are  to  be  ignored®).  So,  too,  a  shipper 
who  has  had  his  goods  shut  out  is  expected  to  take  reasonable  steps  to  get  them 
carried  forward,  if  this  course  will  reduce  the  damages,  and  he  cannot,  if  reasonable 
means  are  available,  recover  the  fuU  damages  that  would  be  payable  if  the  whole 
adventure  had  been  frustrated  by  the  default  of  the  shipowner:  and,  similarly, 
he  should  procure  a  substituted  ship  if  the  vessel  which  he  has  chartered  is  not 
provided,  if  he  can  prudently  do  so  at  a  reasonable  freight.  A  party,  however,  is  not 
necessarily  bound  to  take  steps  to  mitigate  damages  where  he  is  in  fact  acting  in 
a  manner  authorised  by  the  contract  notwithstanding  a  breach  by  the  other  party : 
thus,  a  shipowner  is  not  bound,  where  he  has  an  option  either  to  retain  goods  on 
board  or  to  land  and  warehouse  them,  to  adopt  the  latter  coiu-se  in  order  to  avoid 
demTirrage'');  if,  however,  he  acts  unreasonably  in  refusing  to  land  and  warehouse 
the  goods,  he  may  be  unable  to  recover  the  unnecessary  expenses  thus  caused  8). 

Damages  for  wrongs  apart  from  breach  of  contract.  The  principal  difference, 
in  the  case  of  mercantile  transactions,  between  damages  for  breach  of  contract 
and  damages  in  tort,  i.  e.  for  wrongs  independent  of  contract,  is  that  as  to  the 
latter  the  distinction  between  general  and  special  damages  is  much  more  restricted; 
if  the  damages  claimed  are  the  necessary  or  natural  result  of  the  wrong,  it  is  im- 
material that  the  wrongdoer  did  not  know  the  circumstances  which  made  it  a 
■necessary  or  natural  consequence  that  such  damages  would  follow  his  act.  The 
rules  as  to  damages  recoverable  in  tort  may  be  summarised  thus: 

1 .  Any  damages  are  recoverable  which  are  the  natural  and  probable  consequences 
of  the  wrong  in  the  actual  circumstances,  whether  the  wrongdoer  knew 
of  the  circumstances  or  not  8). 

2.  Any  damage  which  the  wrongdoer  in  fact  foresaw  as  a  probable  conse- 
quence of  his  act;  and 

3.  Any  damage  which  he  foresaw  or  ought  to  have  foreseen  because  of  special 
circumstances  known  to  him  at  the  time  when  he  did  the  act,  are  recoverable. 

Recovery  of  interest.  There  is  no  common  law  principle  allowing  the  recovery 
of  interest  on  the  mere  non-payment  of  a  debt;  and  apart  from  express  agreement 
interest  at  common  law  can  only  be  recovered  where  there  is  an  implied  contract 
to  pay  it;  such  a  contract  may  be  impUed  from  mercantile  usage,  as  in  the  case 

1)  Wilson  V.  Hicks  (1857)  26  L.  J.,  Ex.  242. 

2)  Hudson  V.  Hill  (1874)  43  L.  J.,  Ex.  273. 

3)  Dimech  v.  CorleU  (1858)  12  Moo.  P.  C.  199. 
*)  Frost  V.  Knight  (1872)  L.  R.  7  Ex.  p.  112. 
6)  Cf.   The  Argentino  [1894]  A.  C.  p.  324. 

6)  Jebsen  v.  E.  &  W.  I.  Dock  Go.  (1875)  L.  R.  10  C.  P.  300:  cf.  The  Rvxtbon  [1900]  A.  C. 
p.   12. 

')  The  Arne  [1904]  P.   154. 

8)  Lyle  V.  Cardiff  Corporation  (1899)  5  Com.  Cas.  p.  98.. 

»)  Cf.  France  v.  Gaudet  (1871)  L.  R.  6  Q.  B.  199;  and  see  Sharp  v.  Powell  {1812)1,.^. 
7  C.  P.  253. 
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of  negotiable  instruments^),  or  contracts  to  give  a  negotiable  instrument  as  a  se- 
curity, or  from  the  course  of  business  between  parties,  as  on  merchants'  accounts 
rendered,  or  on  an  implied  contract  to  indemnify,  as  where  a  surety  who  has  paid  is 
claiming  indemnity  from  his  principal  or  contribution  from  a  co-sturety.  Such  cases  can 
rarely  arise  on  contracts  of  affreightment.  By  express  stipulation,  however,  interest 
may  be  made  payable  on  any  debt,  e.  g.  on  unpaid  freight  2) ;  such  an  agreement  does 
not  give  a  lien  on  the  goods  unless  a  hen  is  given  expressly,  but  the  interest  would 
be  recoverable  by  action.  Where  there  is  a  common  law  right  to  interest  by  imphed 
or  express  contract,  such  interest  may  in  principle  be  recovered  by  action  claiming 
the  interest  apart  from  the  principal. 

By  statute,  interest  in  the  nature  of  unliquidated  damages  (and  therefore 
only  recoverable  in  an  action  for  the  principal  debt  or  sum  or  for  damages)  may  be 
awarded  by  the  jury  (or  the  court  if  sitting  without  a  jury^))  in  certain  cases*) : 

1.  Where  by  virtue  of  a  written  instrument  a  debt  or  sum  certain  is  payable 
at  a  time  certain,  interest  may  be  allowed  from  the  time  when  the  debt 
or  sum  became  payable  8).  This  provision  only  applies  where  there  is  a 
certain  sum  due  absolutely  and  in  aU  events  from  one  party  to  the  other^), 
and  it  can  rarely  apply  to  a  contract  of  affreightment;  freight  is  usually 
adjusted  as  a  balance  of  the  accounts  between  the  parties,  and  then  it  is 
not  a  sum  certain;  and  a  sum  is  not  payable  at  a  time  certain  if  the  date 
depends  on  any  contingency,  such  as  'arrival'  or  'two  months  after  ship's 
report  inwards"'):  it  might  apply  to  time-hire  payable  in  advance  without 
deductions. 

2.  Where  payment  of  a  debt  or  sum  certain,  not  payable  by  virtue  of  a  written 
instrument  or  not  payable  at  a  certain  time,  has  been  demanded  in  writing 
with  notice  in  the  demand  that  interest  will  be  claimed  from  the  date  of 
the  demand  until  payment  8).  Such  notice  to  be  effectual  must  be  given 
before  action  brought.  In  this  case  also  the  debt  must  be  as  certainly  due 
as  where  it  is  created  by  a  written  instrument;  but  when  it  has  been  as- 
certained the  demand  for  interest  may  be  vaUdly  made  if  it  refers  to  the 
debt.  Notice  under  this  provision  may  usefully  be  given  when  a  balance 
of  freight  or  of  a  general  account  is  stated  or  agreed  or  otherwise  made 
certain. 

3.  On  any  policy  of  insurance^). 

4.  In  actions  of  conversion  or  trespass  to  goods  i").  Where,  for  example,  a 
shipowner  claiming  a  lien  for  freight  or  dead  freight  landed  goods  into 
the  warehouse  of  a  dock  company  to  preserve  the  Hen  and  was  found  to 
have  no  claim  whatever  to  such  a  lien,  so  that  he  had  in  fact  converted  the 
defendant's  goods  by  refusing  to  deliver  them,  the  goods-owners  were  allowed 
interest  on  the  sum  which  they  were  forced  to  deposit  i^);  the  same  principle 
might  be  applied  to  the  balance  where  the  shipowner's  claim  is  excessive. 

The  mercantile  rate  of  interest  allowable  where  interest  runs  at  common  law 
is  generally  5  per  cent. ;  but  where  interest  may  be  given  as  damages  under  the  Civil  Pro- 
cedure Act  it  is  to  be  'at  the  current  rate'  and  there  is  no  rule  that  this  is  5  per  cent.  ^^), 
and  the  amount  is  a  question  of  fact,  although  5  per  cent,  may  be  allowedi^). 

Injunctions.  The  remedy  by  injunction  is  not  one  given  as  a  right  ex  debito 
justitiae,  but  is  discretionary  (i.  e.  to  be  exercised  on  well  settled  principles  of 
judicial  discretion);  it  is  not  allowed  where  damages  are  the  proper  remedy  or 

1)  Now  confirmed  by  statute;  45  &  46  Vict.  c.  61,  s,  57.,  , 

2)  Cf.  E.  Clemens  Horst  Go.  v.  Norfolk  dbc.  S.  S.  Co.  (1906)   11  Com.  Caa.   141. 

3)  But  not  in  an  arbitration  unless  express  power  to  award  it  is  given. 

4)  Civil  Procedure  Act,  1833  (3  &  4  Will.  IV.  c.  42).  ss.  28,  29. 

5)  Ibid.  s.  28. 

6)  L.  G.  &  D.  RVy.  Go.  v.  S.  E.  Rly.  [1893]  A.  C.  p.  486. 

')  Merchant  Shipping  Co.  v.  Armitage  (1873)  L.  R.  9  Q.  B.,  p.  114. 

8)  Civil  Procedure  Act,  1833,  s.  28. 

9)  Ibid.  s.  29. 

10)  Ibid.  s.  29. 

11)  Red  R  S.  8.  Go.  v.  Allatini  (1909)   14  Com.  Cas.  p.  92. 

12)  L.  C.  D.  Rly.  V.  S.  E.  Rly.  [1892]  1  Ch.,  p.   133. 

13)  See   Red   R  S.  S.  Go.   v.  Allatini,   supra,   and  Dreyfus  v.   Peruvian  Ovano  Co.  (1889) 
42  Ch.   D.  66. 
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where  the  applicant  has  himself  failed  to  act  equitably^).  It  is  an  equitable  remedy 
to  prevent  the  future  invasion  of  a  legal  right,  and  where  it  is  appropriate  it  may 
be  obtained  forthwith  after  the  issue  of  a  writ^),  even  ex  parte,  and  it  maybe  con- 
tinued as  an  interim  injunction  up  to  the  final  determination  of  the  action:  in  any 
such  case  of  an  interlocutory  injunction  the  apphcant  is  required  to  give  an  under- 
taking in  damages  to  compensate  the  other  party  if  the  claim  is  not  made  good. 
In  shipping  matters  the  remedy  by  injunction  has  been  applied  to  the  case  of  inter- 
ference by  the  mortgagee  of  a  ship  with  the  rights  of  a  charterer  under  a  valid 
charterparty  made  with  a  mortgagor  shipowner  3),  to  threats  to  discharge  cargo 
at  a  place  excluded  by  the  express  terms  of  a  bill  of  lading*)  and  to  threats  to  employ 
a  ship  otherwise  than  in  a  manner  consistent  with  rights  imder  a  charterparty  S). 
The  remedy  by  iajimction  is  not  available  against  a  foreigner  out  of  the  jurisdiction 
in  respect  of  what  he  does  out  of  the  jurisdiction  6),  but  a  British  subject  resident 
abroad  is  amenable  to  if). 

Specific  performance.  The  remedy  of  specific  performance  is  on  principle 
wholly  inapplicable  to  contracts  relating  to  the  use  of  a  ship,  but,  indeed,  as  the 
terms  of  charterparties  are  almost  whoUy  affirmative  it  is  rather  by  way  of  ex- 
ception that  the  court  has  allowed  injunctions  to  issue  to  prevent  the  doing  of 
that  which  is  only  forbidden  by  imphcationS).  Regarding  a  ship  merely  as  a  chattel 
there  is  no  reason  why  specific  performance  of  a  contract  to  sell  or  deal  with  her 
in  some  particular  manner  should  not  be  enforced  if  she,  or  the  party  required 
to  do  the  act,  is  within  the  jurisdiction. 

Declarations  of  rights  by  the  court.  A  party  to  a  mercantile  contract  is  entitled 
to  obtain  from  the  court  an  order  declaring  his  present  or  future  rights  under  the 
contract,  even  if  he  does  not  or  cannot  claim  any  present  rehef  *).  This  rule  does 
not  give  a  right  to  have  speculative  or  academic  questions  discussed,  but  is  to 
be  appUed  where  a  definite  and  useful  result  can  be  obtaiaed.  Thus  the  validity 
of  a  mortgage  of  a  British  ship  and  the  rights  of  the  mortgagee  thereunder  i"),  the 
question  of  liability  to  load  cargo  imder  an  agreement  with  18  months  yet  to  runii), 
and  the  validity  of  the  by-laws  of  a  London  dock  company  i2)  have  been  discussed 
on  applications  for  a  declaration. 

Interpleader.  Where  a  person  is  under  a  Uability  in  respect  of  money  or  goods 
in  which  he  claims  no  interest  except  for  his  charges  in  respect  of  them,  and  is  beiag 
sued  or  expects  to  be  sued  by  two  or  more  adverse  claimants,  and  is  willing  to  pay  the 
money  or  transfer  the  goods  iato  court  or  as  the  court  may  direct,  he  may  procure 
the  issue  of  an  'interpleader'  summons,  on  which  the  adverse  claimants  wiU  be 
required  to  substantiate  or  abandon  their  claims,  with  the  result  that  the  claims 
will  be  contested  by  the  adverse  claimants,  while  the  apphcant  for  the  iaterpleader 
summons  wiU,  if  he  has  acted  bona  fide,  usually  be  allowed  his  costs  i*).  This  pro- 
cedure has  been  found  useful  to  a  master  who  is  in  doubt  as  to  the  person  to  whom 
he  ought  to  deliver  goods,  as  delivery  to  a  person  other  than  the  person  entitled 
to  receive  them,  where  there  are  adverse  claims,  would  expose  him  to  an  action 
for  conversion:  such  adverse  claims  may  arise  where  bills  of  lading  are  issued  in 
sets!*),  or  where  the  adverse  claimants  claim  under  rights  which  have  not  a  common 
origini5)j  or  in  the  case  of  a  consignee  or  shipper  against  whom  freight  is  claimed 

1)  Bucknall  v.  Tatem  (1900)  83  L.  T.  121. 

2)  Wood  V.  Atlantic  Transport  Co.  (1900)  5  Com.  Cas.   121. 

3)  De  Mattoa  v.  Gibson  (1859)  4  De  G.  &  J.  276;  cf.  Collins  v.  Lamport  (1864)  34  L. 
J.,  Ch.  196. 

*)  Wood  V.  Atlantic  Transport  Co.  (1900)  5  Com.  Cas.   121. 

6)  Le  Blanch  v.  Granger  (1866)  35  Beav.  187;  but  see  also  Bucknall  v.  TaUm  (1900)  83  L. 
T.   121. 

B)  Badische  Anilin  v.  Johnson  [1897]  2  Ch.  322. 

')  'Morocco  Bownd'  Syndicate  v.  Harris  [1895]  1  Ch.  534. 

8)  De  Mattoa  v.  Gibson  (1859)  4  De  G.  &  J.  276. 

»)  R.  S.  C.  Ord.  XXV,  r.  6. 
10)  The  Manor,  No.  2  (1903)  89  L.  T.  218. 
")  Societe  Maritime  v.   Venus  S.  S.  Co.  (1904)  9  Com.  Cas.  289. 

12)  London  Association  dbc.  v.  L.  <b  I.  Joint  Docks  Comjnittee  [1892]  3  Ch.  242. 

13)  R.  S.  C,  Ord.  LVII. 

1*)  Glyn  Mills  tfe  Co.  v.  E.  db  W.  I.  Dock  Co.  (1882)  7  App.  Cas.  591;  of.  Burgos  v.  Nasd- 
mento  (1909)  100  L.  T.  71. 

16)  R.  S.  C.  Ord.  LVII  r.  3. 
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by  more  than  one  person,  e.  g.  by  mortgagor  and  mortgagee  of  a  ship,  or  shipowner 
and  purchaser  of  a  ship,  or  shipowner  and  charterer.  It  is  probable  that  an  inter- 
pleader summons  may  be  issued  to  bring  in  a  foreign  claimant  who  is  out  of  the 
jurisdiction^),  but  the  process  is  only  applicable  to  money  or  goods  within  the 
jurisdiction. 

XV.  Carriage  of  Passengers  by  Sea. 
Statutory  provisions.  The  carriage  of  passengers  is  largelyregulated  by  statute 2), 
by  which  provisions  of  two  categories  are  made: 

1.  Dealing  with  all  passenger  steamers,  and 

2.  Dealing  with  'emigrant  ships'. 

A  passenger  is  a  person  carried  in  a  ship  3)  who  is  not  master  or  owner  or 
member  of  the  crew  or  the  owner's  servant,  and  a  passenger  steamer  is  any 
steamer,  British  or  foreign,  which  carries  passengers  to,  from  or  between  any 
places  in  the  United  Kingdom,  including  passengers  embarked  or  disembarked  by 
means  of  a  tender*).  A  passenger  steamer  which  carries  more  than  12  passengers 
must  be  surveyed  annually  and  obtain  a  certificate  s)  stating  the  limits  within 
which  she  may  ply  and  the  number  of  passengers  which  she  may  carry  ^).  She 
may  not  carry  passengers  on  more  than  two  decks'),  of  which  only  one  may  be 
below  the  waterline^),  and  if  she  carries  steerage  passengers®),  the  master  must 
sign  a  passenger-KstiO)  and  the  ticket  of  a  cabin  passenger  must  then  be  a  contract 
ticket  in  a  form  approved  by  the  Board  of  Trade^^).  Steerage  passengers^^)^  whether 
on  an  emigrant  ship  or  not,  who  do  not  obtain  a  passage  to  their  destination  as 
agreed,  or  who  suffer  detention,  are  entitled  to  a  return  of  passage-money  and 
to  subsistence  13),  and  it  is  an  offence  to  land  them  at  any  port  except  the  agreed 
port  of  destination,  without  justification  by  consent  or  by  necessity^*).  The  ex- 
penses of  wrecked  or  rescued  passengers  of  a  ship  carrying  steerage  passengers 
may  be  defrayed  out  of  pubMc  funds^^),  or  the  passenger  may  be  forwarded  by  the 
governor  of  a  colony  or  a  British  consul^^).  If  a  ship  brings  steerage  passengers 
to  the  British  islands,  the  master  must  deliver  a  steerage  passenger  Est,  and  may 
not  carry  more  steerage  passengers  than  an  emigrant  ship  saihng  from  the  British 
islands  might  carry,  and  he  must  provide  such  provisions  and  water  as  would  be 
required  on  an  emigrant  ship  sailing  thence^').  The  provisions  relating  to  'emi- 
grant ships'  are  wholly  statutory  (M.  S.  A.  1894,  Part.  Ill  and  1906.  Part.  II)  and 
the  statutes  should  be  consulted  in  regard  thereto. 

Duty  of  shipowner  to  passengers.  A  shipowner  who  undertakes  to  carry 
passengers  is  bound  to  use  a  high  degree  of  care,  skill,  and  foresight  to  carry  them 
safely  1®);  he  is  required  to  provide  an  adequate  vessel,  but  he  does  not  warrant 
that  it  shall  be  in  all  respects  perfect  for  its  use  as  a  passenger  vessel,  i.  e.  that  it 
is  free  from  all  defects  which  may  cause  peril  although  no  such  defect  could  have 
been  detected  by  any  care,  skiU,  or  foresight.  It  is  a  misdemeanour  to  send  or  to 
attempt  to  send  a  British  ship  to  sea  in  a  state  so  unseaworthy  as  to  be  likely  to 
endanger  the  life  of  any  person,  or  knowingly  to  take  her  to  sea  in  such  a  condition, 

1)  R.  S.     C,  Ord.  XI„  r.  8  A. 

2)  M.  S.  A.   1894,   1906. 

3)  Practically  he  is  a  person  for  whose  passage  a  fare  is  paid:  The  Lion  (1869)  L.  R.  2  P. 
C.  525. 

*)  M.  S.  A.   1894,  s.  267;   1906,  ss.   13,  15. 

6)  Ibid.  1894,  s.  271;  1906,  s.  21.  The  survey  may  be  dispensed  with  in  the  case  of  foreign 
ships:  M.  S.  A.   1894,  s.  363. 

6)  Ibid.   1894,  s.  274,  283;   1906,  s.  22. 
')  Ibid.  1906,  s.  16. 

8)  M.  S.  A.  1906,  s.  16. 

9)  M.  S.  A.  1894,  s.  311. 

10)  Ibid.  s.  320:  the  effect  is  to  prevent  the  carrier  from  introducing  exceptions. 

11)  M.  S.  A.   1894,  s.  320;  1906,  s.  17. 

12)  Ibid.  s.  14. 

13)  M.  S.  A.   1894,  ss.  328,  329. 
1*)  Ibid.  s.  330. 

16)  Ibid.  ss.  332,  334,  the  Crown  having  a  remedy  against  owner,  charterer  and  master. 

16)  Ibid.  ss.  333,  334. 

17)  Ibid.  ss.  336—338;  1906,  s.  17,  and  Order  of  25  Jan.   1908. 

18)  Readhead  v.  Midland  Rly.   (1869)  L.  R.  4  Q.  B.  379. 
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unless  in  either  case  the  going  to  sea  can  be  shown  to  be  reasonable  and  justifiable i). 
The  common  law  liability,  therefore,  of  a  carrier  of  passengers  by  sea  is  practically 
a  Uabihty  for  the  negligence  of  himseK,  his  servants,  or  agents,  such  neghgence  being 
a  breach  of  a  duty  to  use  a  high  degree  of  care;  he  is  not  an  insurer  of  passengers 
as  he  is  of  goods. 

Carriage  of  passengers.  Where  a  charterparty  provides  for  the  carriage  of 
a  full  and  complete  cargo  of  merchandise,  the  charterer  (there  being  no  demise  of 
the  ship)  has  no  right  to  require  the  carrjring  of  passengers  in  the  cabins,  nor  has 
the  shipowner  a  right  to  use  the  cabins  to  accommodate  passengers  2).  Where  a 
ship  is  offered  as  a  general  passenger  ship,  it  may  be  that  any  person  fit  to  be  carried 
who  is  wiUing  and  accepts  the  offer  of  carriage  is  entitled  to  a  passage  according 
to  priority  of  appUcation:  but  probably  in  the  ordinary  case  of  passenger  vessels 
with  advertised  terms  the  advertisement  is  a  mere  offer  to  treat.  A  passenger  does 
not  necessarily  become  entitled  to  a  particular  berth  when  he  becomes  entitled 
to  be  carried^),  but  if  his  contract  is  for  a  particular  berth  he  is  entitled  to  that 
berth,  although  his  damages  may  be  only  nominal  if  he  does  not  get  it. 

The  right  to  be  carried  and  the  right  to  receive  the  passage-money  arise  when 
the  contract  is  made;  payment  may  be  contemporaneous  with  the  contract  or 
subject  to  any  stipulated  terms;  if  there  are  no  such  terms  the  passage-money  is 
due  when  custom,  if  any,  prescribes  payment.  Prima  facie  the  contract  is  indivisible, 
so  that  if  the  passage-money  is  paid  and  the  voyage  is  begxin,  no  part  of  the  fare 
is  returnable  if  the  voyage  is  frustrated  without  any  default  of  the  shipowner*); 
but  if  the  voyage  becomes  impossible,  by  no  default  of  either  party,  but  through 
some  unforeseen  catastrophe,  before  the  whole  passage-money  has  become  payable, 
the  loss  will  to  that  extent  fall  on  the  ship  5).  The  shipowner  has  a  lien  on  the  pas- 
senger's baggage  for  the  passage-money,  but  cannot  detain  the  passenger  himseK 
or  the  apparel  which  he  is  actually  wearing s).  When  a  mortgagee  of  a  ship  takes 
possession  he  cannot  recover  from  the  mortgagor  passage-money  already  received 
by  him'). 

Effect  of  conditions  on  passenger-ticket.  The  express  terms  of  a  contract  to 
carry  a  passenger  are  usually  recorded  in  a  ticket  issued  by  the  carrier  to  the  pas- 
senger; the  ticket  is  not  necessarily  the  contract,  but  conditions  stated  upon  it 
may  bind  the  passenger.  The  parties  are  free  to  make  such  a  contract  as  they 
choose  8),  and  the  passenger  is  bound  by  conditions  to  which  he  has  expressly  assented 
or  to  which  his  assent  must  be  implied.  Assent  to  conditions  is  implied  where 
he  takes  a  ticket  which  contains  conditions  or  refers  to  conditions  of  carriage,  if 
in  fact  the  carrier  has  done  what  is  reasonably  sufficient  to  call  the  passenger's 
attention  to  the  conditions.  What  means  are  reasonably  sufficient  is  a  question 
of  fact,  which  may  vary  in  each  case  with  the  intelligence  and  capacity  of  the 
passenger 8),  but  the  mind  of  the  passenger  must  in  some  way  be  informed  of  the 
existence  of  conditions  i");  and  the  more  stringent  the  conditions  the  greater  will 
be  the  obhgation  on  the  carrier  to  bring  them  to  the  knowledge  of  the  passenger'-i). 
If  there  is  nothing  on  the  face  of  the  ticket  to  show  that  there  are  conditions  the 
carrier  cannot  rely  on  them^^) ;  but  it  is  not  necessary  to  show  that  the  passenger 
has  actually  read  the  conditions  if  there  has  been  a  reasonable  opportunity  for  him 
to  become  acquaiuted  with  them  ^  3).  Whether  the  carrier  has  taken  reasonably 
sufficient  steps  to  bring  the  conditions  to  the  attention  of  the  passenger  is  a  question 
of  fact!*);  and  if  the  conditions  are  to  form  part  of  the  contract,  these  steps  must 

1)  M.  S.  A.   1894,    s.  457. 

2)  Shaw  SaviU  v.  Aitken  (1883)  1  C.  &  E.   195. 

3)  Dysart  v.  Montgomery  (1874)  8  Ir.  R.,  C.  L.  245. 
*)  Cf.  Gillan  v.  Sim/pUn  (1815)  4  Camp.  241. 

6)  Cf.  Krell  V.  Henry  [1903]  2  K.  B.  740. 

8)  Wolf  V.  Summers  (1811)  2  Camp.  631. 

')  Willis  V.  Palmer  (  1859)  7  C.  B.  N.  S.  340. 

8)  Except  in  the  case  of  cabin  passengers  on  'emigrant  ships',  or  of  any  steerage  passenger: 
M.  S.  A.   1894,  s.  320. 

9)  Acton  V.  Castle  M.  P.  Go.  (1895)  1  Com.  Cas.   135. 

10)  Richardson  v.  Rowntree  [1894]  A.  C.  217. 

11)  Cf.  Henderson  v.  Stevenson  (1875)  L.  R.  2  H.  L.  Sc.  470. 

12)  Ibid. 

13)  Harriot  v.   Yeoward  [1909]  2  K.  B.  987. 

1*)  Cf.  Parker  v.  S.  E.  Rly.  Go.  (1877)  2  C.  P.  D.  416. 
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be  taken  at  the  time  when  the  contract  is  being  made,  i.  e.  the  conditions  must 
form  part  of  the  terms  of  the  offer  which  the  passenger  accepts  by  agreeing  to 
take  a  ticket. 

Subject  to  modification  by  express  terms,  it  is  implied  in  a  contract  to  carry 
a  passenger  by  sea  that  he  shall  be  carried  with  reasonable  care  and  reasonable 
diligence,  and  that  he  shall  submit  to  the  reasonable  control  of  the  master. 

Negligence  of  master  or  crew.  The  duty  of  the  shipowner  to  the  passenger 
being  to  carry  him  with  reasonable  care,  i.  e.  a  high  degree  of  care,  the  shipowner 
is  liable  to  the  passenger  for  the  negligence  of  his  servants  in  the  course  of  their 
employment  when  acting  for  the  purposes  of  the  shipowner,  if  the  negligence  causes 
injury  to  the  passenger.  This  liability  extends  to  any  injuries  caused  by  negligence 
in  respect  of  all  the  means  of  transit  which  the  shipowner  invites  the  passenger 
to  use,  although  the  object  to  which  the  injury  is  due  may  not  belong  to  the  ship- 
owner i).  The  shipowner  is  free  to  restrict  his  Uability  by  any  conditions  of  carriage 
to  which  the  passenger  expressly  agrees  or  which  are  sufficiently  brought  to  the 
passenger's  notice  when  the  contract  is  made^),  so  that  the  liability  may  be  either 
modified  or  extinguished.  The  shipowner  is  also  entitled  to  limit  his  liability  for 
injury  to  a  passenger  where  the  injury  occurs  without  his  own  actual  fault  or 
privity^).  In  the  event  of  the  death  of  the  passenger  as  the  result  of  negligence 
for  which  the  carrier  is  responsible,  the  passenger's  representatives  may  have  a 
right  of  action  under  the  Fatal  Accidents  Acts*)  if  the  passenger  himself,  had  he 
survived,  could  have  sued.  Where  the  injury  or  death  is  caused  by  the  sole  negli- 
gence of  a  ship  other  than  the  carrjdng  ship,  the  rights  of  action  are  against  the 
other  ship  or  its  owner  exclusively;  where  both  the  carrying  ship  and  another 
ship  are  negligent  and  injury  or  death  is  caused,  there  is  a  right  of  action  against 
each  ship,  subject,  in  the  case  of  the  carrying  ship,  to  any  contractual  restrictions  S). 

Passenger's  luggage.  A  shipowner  is  a  common  carrier  of  passenger's  luggage, 
but  in  respect  of  sea-transit  the  Carriers  Act  of  1830  does  not  apply  8),  and  he  may 
contract  so  as  to  restrict  his  liability  or  so  as  to  make  himself  not  liable  at  all'). 
Where  the  passenger  retains  control  of  part  of  his  luggage,  the  duty  of  the  shipowner 
is  the  same  as  it  is  towards  the  passenger  himself,  viz.  to  take  reasonable  care  of 
such  luggage*),  and  ceases  to  be  that  of  a  common  carrier.  The  shipowner  may 
also  be  protected  from  any  liability  for  loss  of  luggage  by  fire  9);  and  from  any 
liability  for  loss  of  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones  forming 
part  of  the  passenger's  luggage,  whether  retained  by  the  passenger  in  his  control 
or  not,  unless  the  passenger  has  at  the  time  of  shipment  declared  their  true  nature 
and  value  10);  and  he  may  hmit  his  Hability  for  loss  or  damage  to  luggage  as  in  the 
case  of  other  goods  ii);  and  this  right  extends  to  cases  where  the  transit  is  under  a 
contract  to  carry  partly  by  land  and  partly  by  sea^^).  The  right  to  immunity  or 
to  limitation  of  liability  is  only  given  where  the  loss  or  damage  occurs  without  the 
actual  fault  or  privity  of  the  shipowner. 

Reasonable  diligence.  The  shipowner,  apart  from  express  stipulation,  is  bound 
to  carry  a  passenger,  with  whom  he  has  made  a  contract,  with  reasonable  diligence ; 
there  is  no  implied  term  that  the  vessel  shall  sail  precisely  at  the  time  advertised, 
and  the  obligation  of  the  shipowner  is  satisfied  if  the  vessel  proceeds  without  un- 
reasonable delay  i^);  punctual  sailing  may  by  express  terms  be  made  a  condition 
of  the  contract!*),  go  that  a  prospective  passenger  may  on  breach  of  the  condition 

1)  John  V.  Bacon  (187b)  L.  R.  5  C.  P.  437  (a  hulk  used  by  passengers  as  a  means  of  access 
to  the  ship). 

2)  Marriott  v.    Yeoward  [1909]  2  K.  Bi  987. 

3)  The   Yarmouth  [1909]  P.  293. 

*)  (1846)  9  &  10  Vict.  c.  93;  (1864)  27  &  28  Vict.  c.  95;  (1908)  8  Edw.  VII,  c.   7. 

5)  Cf.   The  Bernina  (1888)  13  App.  Cas.   1. 

6)  It  does  apply  to  any  stage  of  land-transit  where  the  transit  is  both  by  land  and  sea; 
Le  Conteur  v.  L.  &  S.  W.  Ely.  (1866)  L.  R.  1  Q.  B.  54. 

')  Marriott  v.    Yeoward  [1909]  2  K.  B.  987. 

8)  Smitton  v.  Orient  S.  N.  Co.  (1907)  12  Com.  Cas.  270. 

9)  M.  S.  A.   1894,  s.  502  (I);   The  Diamond  [1906]  P.  282;  cf.  p.  466. 

10)  M.  S.  A.   1894,  s.  502  (II);  Smitton  v.  Orient  S.  N.  Go.  (1907)  12  Com.  Cas.  270. 

11)  M.  S.  A.   1894,  s.  503. 

12)  L.   &  S.   W.  Rly.    V.  James  (1872)  L.  R.  8  Ch.  241. 

13)  Crane  v.   Tyne.  Shi/pping.  Co.  (1897)  13  T.  L.  R.   172. 
1*)  Cranston  v.  Marshall  (1850)  5  Exch.  395. 
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treat  the  contract  as  at  an  end  and  recover  any  part  of  the  passage  money  he  may 
have  paid  and  damages  for  the  delay.  The  transit  must  also  be  continued  with 
reasonable  diligence  when  once  begun,  and  for  failure  in  this  respect  the  carrier 
may  be  liable  in  damages;  these  damages  will  be  measured  by  ascertaining  the 
cost  to  the  passenger  of  carryiag  out  in  a  reasonable  manner  the  obligation  which 
the  carrier  has  failed  to  perform^);  it  does  not  follow  that  by  reason  of  delay  the 
passenger  is  entitled  to  incur  the  expense  of  hiring  a  special  conveyance  and  to 
recover  it  from  the  carrier:  if  a  passenger  in  a  similar  situation,  but  without  any 
default  of  the  carrier,  would  incur  the  expense,  then  it  is  probably  reasonable  that 
the  carrier  who  is  in  default  should  be  made  liable,  but  if  a  passenger  who  incurred 
such  delay  by  his  own  fault  and  not  through  the  fault  of  the  carrier  woidd  not 
incur  such  expense,  then  the  carrier  should  not  be  charged  with  it  2).  The 
carrier  may  by  express  terms  limit  his  duty  of  diUgence  wholly  or  partially,  so  that 
he  may  become  not  liable  for  delay  or  not  liable  for  the  abandonment  of  the  transit 
altogether  3.). 

Control  of  passengers.  The  master  of  a  ship  has  authority  to  exercise  a  rea- 
sonable degree  of  control  over  any  passenger  as  the  safety  of  the  ship  and  those 
on  board  requires  that  he  should  have  such  power:  the  measures  winch  he  may 
take  and  the  mode  in  which  he  shall  exert  his  authority  depend  upon  the  necessity 
or  urgency  in  any  particular  case.  He  may  use  any  necessary  force*)  for  so  long 
a  period  as  may  be  required  6),  but  he  may  not  continue  the  use  of  force  longer 
than  necessity  demands^),  and  the  abuse  of  his  right  of  control  may  expose  lum 
and  those  who  act  with  him  to  an  action  of  false  imprisonment').  In  cases  where 
he  has  to  preserve  decency  and  order,  rather  than  to  consider  the  safety  of  the 
ship,  the  master  has  a  more  limited  power  of  control  over  passengers ;  he  may  ex- 
clude from  the  general  table  a  passenger  who  is  guilty  of  ungentlemanly  conduct 
and  may  require  a  passenger  who  has  behaved  to  him  in  an  offensive  and  threatening 
manner  to  take  his  meals  in  the  passenger's  own  cabin  8),  and  he  may  use  force 
to  maintain  order  8).  The  master  of  a  passenger  steamer  has  certain  statutory 
powers  in  the  case  of  passengers  who  are  drmik  or  disorderly  or  molest  other  pas- 
sengers, and  in  the  case  of  persons  who  obstruct  or  injure  machinery  or  tackle  or 
Impede  the  navigation i**)  of  the  vessel. 

XVI.  The  Court  of  Admiralty. 

The  early  history  of  jurisdiction  in  Admiralty  matters  although  it  is  now 
in  the  process  of  elucidation"),  stiU  offers  several  problems  to  the  legal  historian. 
The  very  introduction  of  the  title  of  Admiral  is  obscure^^)^  but  the  name  itself  prob- 
ably did  not  denote  any  specific  change  in  the  duties  or  authority  of  the  official 
who  held  the  post  of  custos  portuum  et  maris  in  the  time  of  king  John,  or  who 
like  WUliam  de  Wrotham,  the  archdeacon  of  Taunton,  had  the  care  of  the  king's 
ship  and  the  management  of  naval  affairsi^).  In  1232  we  already  find  Ubertates 
el  liberae  consuetudines  attached  to  the  office  of  ciistodia  maris^*) ,  but  for  the  actual 
administration  of  the  law  maritime  we  have  in  the  early  days  to  look  rather  to  local 

1)  Le  Blanche  v.  L.  &  N.  W.  Rly.  (1876)  1  C.  P.  D.  286. 

2)  Cf.  Bright  v.  P.  tfc  O.  8.  N.  Co.  (1897)  2  Com.  Cas.  106. 

3)  Cf.   The  Mariposa  [1896]  P.  273;  but  not  in  the  case  of  emigrants. 

4)  Aldworth  v.  Stewart  (1866)  14  L.  T.  862. 
s)  Boyce  v.  Bayliffe  (1807)  1  Camp.  58. 

«)  King  v.  Franklin  (1858)  1  F.   &  F.  360. 
')  Aldworth  v.  Stewart,  vbi  siipra. 

8)  Prendergast  v.  Gempton  (1837)  8  Car.   &  P.  454. 

9)  Noden  v.  Johnson  (1850)  16  Q.  B.  218. 
10)  M.  S.  A.  1894,  s.  287. 

")  Cf.  Selden  Society,  vok.  VI,  XI. 

12)  Gervase  Alard,  one  of  a  notable  family  of  sea-captains  of  the  Cinque  Ports,  is  styled 
Admiral  in  1300,  but  as  early  as  1283  William  de  Leyboume  was  the  king's  Admiral  to  the 
West:  and  cf.  Bymer,  Foed.  I,  861. 

13)  The  constant  association  of  ecclesiastics  with  naval  affairs  from  the  earliest  days  forms 
an  interesting  feature  in  the  history  of  the  Court  of  Admiralty;  it  was  due  no  doubt  in  part  to 
the  superior  learning  possessed  by  the  majority  of  'clerks',  but  it  probably  was  also  found  con 
venient  because  they  were  more  familiar  with  the  CivU  Law,  which  has  always  had  more  in 
fluence  in  ecclesiastical  and  admiralty  cases  than  in  any  other  department  of  English  Law 

1*)  Then  held  by  Peter  de  Eivaulx  (Petrus  de  Rivallis);  of.  Close  Rolls,  16  Hen.  Ill,  p.  152. 
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courts  than  to  any  central  organization.  The  collection  of  laws  known  as  the  Laws 
of  King  Edward  the  Confessori)  mentions  maritime  jettison,  but  the  earliest  record 
of  any  court  dealing  mth  the  law  maritime  is  probably  to  be  found  in  the  Domesday 
of  Ipswich  2).  In  this,  and  no  doubt  in  other  similar  local  courts  of  which  the  re- 
cords, if  indeed  any  records  were  kept,  either  have  perished  or  have  remained 
unpubhshed,  a  speedy  remedy  in  accordance  with  the  law  maritime  was  available, 
the  court  sitting  near  the  waterside^)  and  often  adjourning  a  case  for  further  hearing 
from  tide  to  tide,  if  not  from  hour  to  hour.  There  are,  however,  sufficient  indications 
that  untU  the  rise  of  the  Court  or  Courts  of  the  Admiral  the  necessary  Jurisdiction 
could  in  penal  or  quasi-penal  cases  of  a  maritime  character  be  exercised  by  the 
Courts  of  Common  Law,  or  by  the  Commissions  of  Oyer  and  Terminer,  or  more 
frequently  by  the  Chancellor  (who,  as  a  cleric,  would  be  familiar  with  civQ  as  well 
as  canon  law),  or  by  the  King  in  Council.  Such  jurisdiction,  however,  is  beyond 
the  scope  of  this  article,  and  having  been  mentioned  must  be  dismissed*). 

The  Admiralty  Coiu^  seems  to  have  had  its  origin  between  the  years  1340 
and  1360,  after  the  battle  of  Sluys  had  given  Edward  III  the  command  of  the  sea 
for  a  considerable  number  of  years;  in  the  latter  year  John  Beauchamp  was  appointed 
'AdmiraUus  omnium  flotarum  navium'  and  his  patent  or  commission  is  the  first 
which  contained  a  provision  giving  'potestatem  audiendi  querelas  .  .  .  et  cognoscendi 
in  causis  maritimis  et  justitiam  faciendi^)'.  The  first  purely  civil  case  in  the  Court 
of  the  Admiral  seems  to  be  that  of  the  'Cog  Thomas'^),  where  the  original  dispute 
was  in  respect  of  an  alleged  breach  of  charterparty  by  the  master  of  a  vessel  char- 
tered to  carry  wine  from  Spain  to  England  in  that  on  the  outward  voyage  he  de- 
viated to  Bordeaux  to  avoid  capture  and  there  wrongfully  abandoned  the  adventure. 
From  this  date  the  records  of  cases  other  than  the  common  claims  in  respect  of 
piracy  and  spoil  become  more  frequent  7).  It  is  now  possible  to  trace  the  development 
of  the  court  in  which  the  Admiral  himseK  might  sit,  or  his  lieutenant  or  his  deputy  S). 
When  a  Htigant  was  dissatisfied  with  the  decision  of  the  court  it  was  ojten  to  him 
to  appeal,  and  the  king  would  then  appoint  a  commission  to  hear  the  appeal.  This 
tribunal  usually  consisted  of  two  or  more  knights  and  two  or  more  doctors  or 
bachelors  of  laws,  and  occasionally  two  or  more  merchants;  the  constitution  of 
the  tribunal  by  the  appointment  of  knights  and  doctors  was  precisely  the  same 
as  in  the  case  of  appeals  from  the  Court  of  Chivalry  or  of  the  Constable  or  Con- 
stable and  Marshal,  and  in  practice  the  same  persons  are  found  as  commissioners 
in  cases  from  either  court  indifferently.  The  law  here  administered  was  not  the 
common  law  of  England  but  the  maritime  law  of  England,  and  the  presence  of  the 
civQian  lawyers  as  commissioners  marks  the  difference  between  the  principles 
of  Admiralty  and  of  Common  Law,  which  has  endured  to  the  present  day.  The 
difficulty  which  the  common  law  judges  felt  was  that  their  procedure  made  no 
provision  for  the  trial  of  cases  where  the  cause  of  action  could  not  be  said  to  have 
arisen  in  some  particular  place  within  their  jurisdiction,  from  which  a  jury  could 
be  summoned^):  it  was  clearly  impossible  to  summon  a  jury  from  the  high  seas 
if  the  contract  had  been  made  there,  or  from  Bordeaux  or  some  other  town  if  the 


1)  These  cannot  be    attributed  to  a  date  earlier  than  1070. 

2)  Possibly  referring  to  a  period  towards  the  end  of  the  12th  century;  of.  Black  Book  of 
the  Admiralty  (RoUs  Series)  vol.  II. 

3)  The  precise  place  of  sitting  was  material,  as  it  was  held  that  there  could  be  no  mari- 
time jurisdiction  in  a  court  at  any  considerable  distance  from  a  place  where  the  tide  ebbed 
and  flowed. 

*)  Cf.  Selden  Society,  vol.  VI,  p.  XV  et  seq. 

8)  1360,  18  July;  Rsoner,  Foed.  Ill,  505.  Earlier  in  the  same  year  a  similar  commission 
was  given  to  John  Pavely. 

6)  1368,  20  Dec.  (Close  Rolls,  42  Edw.  Ill,  458),  Herhury  v.  Stoiter. 

')  Cf.  Close  Rolls,  1369,  43  Edw.  Ill,  53;  1371,  45  Edw.  Ill,  224;  Patent  Rolls,  1382, 
5  Ric.  II,  2.     The  references  are  to  the  Record  Series  Edition. 

8)  The  earliest  known  patent  of  appointment  of  a  judge  of  the  Court  of  Admiralty  is  that 
of  Master  Wilham  Lacy,  bachelor  in  laws,  to  be  chief  judge  and  commissary  general  of  the  king 
in  the  principal  Court  and  other  Courts  of  Admiralty  in  England,  10  March  1483,  23  Edw.  IV; 
Patent  Rolls,  p.  346. 

9)  It  is  however  clear  that  where  the  cause  of  action  did  arise  within  the  jurisdiction  a 
court  of  common  law  or  of  Oyer  &  Terminer  could  hear  it;  cf.  Whyte  v.  Hereward  (1297)  (25 
Edw.  I;  Calendar  of  Justiciary  RoUs,  Record  Series,  Ireland,  p.  92):  a  case  of  breach  of  cove- 
nant in  a  charterparty,  tried  at  Limerick. 
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contract  had  been  made  abroad.  Judges  of  a  later  era  found  no  such  difficulty  when 
they  discovered  the  device  of  allowing  a  fictitious  venue,  so  that  a  plaintiff  might 
allege  that  his  cause  of  action  arose  on  the  high  seas,  to  wit  in  the  parish  of  Stepney, 
or  in  New  York,  to  wit  in  the  parish  and  manor  of  Greenwich,  an  allegation  which 
the  defendant  was  not  allowed  to  deny.  Owing  in  part  to  this  obstacle  to  suits 
at  common  law  and  to  the  absence  of  any  technicalities  as  to  venue  in  civil  law, 
purely  maritime  matters  found  a  natural  resort  in  the  courts  where  civil  law  was 
known  and  practised,  a  resort  the  more  congenial  because,  as  in  the  case  of  the  law 
merchant,  it  was  there  possible  to  appeal  to  those  general  rules  of  universal  accept- 
ance on  which  both  maritime  and  commercial  laws  were  so  largely  based  i). 

The  rules  of  maritime  law  as  administered  in  England  have  at  least  a  common 
ancestry  with  the  rules  and  ordinances  of  which  so  many  codes  were  formulated 
before  the  Court  of  Admiralty  arose.  These  ordinances  deal  much  more  with  the 
control  and  management  of  a  ship  and  her  crew,  and  the  rights  of  a  master,  a  seaman, 
or  a  part-owner,  than  with  the  use  of  a  vessel  as  a  profit-making  chattel;  they  seem 
to  have  travelled  westwards  through  the  Mediterranean  and  after  undergoing  many 
modifications  and  alterations  without  any  very  substantial  changes  to  have  reached 
the  distant  shores  of  the  Baltic  Sea.  Of  all  these  codes  that  of  Oleron  (by  some 
said  to  have  been  promulgated  by  Richard  Coeur-de-Lion)  was  the  most  favorably 
regarded  in  England;  this  was  probably  due  to  the  personal  union  in  the  kings  of 
England  from  Henry  II  (1154 — 1189)  onwards  of  the  sovereignty  of  Guienne  and 
England,  and  the  great  and  constant  traffic  between  England  and  such  ports  as 
Bordeaux  and  La  RocheUe.  The  purpose  of  the  codes  was  to  regulate  common 
incidents  of  navigation  and  commerce,  but  the  jurisdiction  of  the  Court  of  the  Ad- 
miral was  much  more  comprehensive;  piracy  and  prize  were  peculiarly  within  his 
jurisdiction,  which  until  1835  extended  to  criminal  matters  as  weU  as  to  civil  claims. 
But  few  years  elapsed  after  the  formation  of  a  Court  of  Admiralty  before  a  long 
contest  between  the  Courts  of  Common  Law  and  of  Admiralty  began,  in  which  the 
civiMans  urged  the  benefits  of  similarity  of  jurisdiction  and  procedure  to  the  system 
known  throughout  the  continent,  while  the  common  law  invoked  the  traditional 
English  feeling  in  favour  of  trial  by  jury  rather  than  before  a  judge  and  assistants, 
and  agaiost  the  introduction  of  alien  jurisprudence.  It  would  be  inopportune  here 
to  discuss  this  secular  contest^),  but  at  the  end  of  the  eighteenth  century  the  fortunes 
of  the  Court  of  Admiralty  had  waned  and  its  jurisdiction  had  become  very  much 
contracted.  The  Court  then  had  two  branches,  the  Instance  Court,  which  dealt 
with  such  civil  and  criminal  matters  as  were  still  left  to  the  Admiralty  3),  and  the 
Prize  Court.  This  latter  branch  flourished  exceedingly  during  the  Napoleonic  wars 
under  the  guidance  of  Lord  Stowell*),  the  most  eminent  judge  who  has  ever  sat 
in  the  Court  of  Admiralty:  but  even  his  illustrious  career  did  not  regain  for  the 
Admiralty  the  jiuisdiction  it  had  lost.  The  Instance  Court  seems  to  have  reached 
its  nadir  in  1835^),  but  in  1840  the  passing  of  the  Admiralty  Court  Act,  1840, 8) 
began  to  restore  its  faded  prosperity,  and  the  later  Act  of  1861 ')  extended  the  scope 
of  its  jurisdiction  so  widely  that  even  a  civDian  of  the  fifteenth  century  would  have 
been  satisfied.  By  virtue  of  the  operation  of  the  Judicature  Acts  1873  and  1875^), 
the  Court  obtained  jurisdiction  to  try  any  case  which  could  be  brought  in  a  court 
of  common  law,  and  for  twenty  years  it  did  in  fact  deal  with  many  cases  arising  out 
of  the  use  of  ships  or  upon  charterparties ;  with  the  establishment  of  the  Commercial 
Court  in  1895  cases  not  purely  maritime  tended  to  disappear  from  the  Admiralty 
Court,  and  its  business  is  now  principally  confined  to  the  matters  within  its  original 
jurisdiction  or  matters  in  which  it  has  jurisdiction  under  the  Admiralty  Court 
Acts  or  the  Merchant  Shipping  Acts. 

1)  The  statute  32  Hen.  VIII,  c.  14,  s.  10  (1540)  was  designed  to  give  merchants  a  summary 
remedy  in  admiralty  in  cases  where  a  ship   negligently  delayed  her  voyage. 

2)  See  Stat.  13  Ric.  II,  St.  1,  o.  5;  15  Rio.  II,  c.  3;  2  Hen.  IV,  o.  11;  Selden  Society,  vols  VI 
and  XI  and  the  introduction  to  each  volume;  Roscoe's  Admiralty  Practice,  or  Williams  and 
Bruce,  Admiralty  Practice,  Introduction. 

3)  Viz.  wrongs  committed  on  the  high  seas,  salvage,  possession  actions,  contracts  of  hypo- 
thecation, and  actions  by  seamen  for  wages, 

*)  WiUiam  Scott,  Lord  Stowell  (1745—1836). 
8)  Cf.   The  Neptune  (1835)  3  Hagg.  Adm..,  129. 

6)  3   &  4  Vict.  c.  65. 

7)  24  Vict.  c.   10. 

8)  See  especiaUy  Judicature  Act,  1875  (38  &  39  Vict.  o.  77),  s.  11. 
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The  effect  of  legislation  has  therefore  been  to  establish  a  more  powerful  Ad- 
miralty Court  -with  Jurisdiction,  such  as  was  claimed  in  its  early  days,  in  cases  of 
wrongs  done  at  sea  (usually  collision  cases),  salvage,  possession,  bottomry  and  re- 
spondentia, wages  and  disbursements,  necessaries,  claims  in  respect  of  mortgages 
of  ships,  towage,  ownership  or  title,  and  claims  in  respect  of  building,  equipping  or 
repairing  ships;  it  also  has  special  Jurisdiction  in  cases  concerning  the  national 
character  of  ships i),  and  under  the  Foreign  Enlistment  Act,  1870,  the  Slave  Trade 
Act,  1873,  and  the  Naval  Prize  Act,  1864.  The  local  Courts  of  Admiralty  disappeared 
when  the  great  Municipal  Reform  Act  of  18352)  was  passed,  with  the  exception 
of  the  Admiralty  Court  of  the  Cinque  Ports^);  to  some  extent  these  local  courts 
have  been  replaced  by  the  County  Courts,  to  which  Jurisdiction  in  specified  matters 
only  and  subject  to  a  pecuniary  limit  of  Jurisdiction,  has  been  given  by  the  County 
Courts  Admiralty  Jurisdiction  Acts,  1868  and  1869.  In  these  courts,  which  are 
appointed  by  Order  in  Council*),  the  principles  appUed  are  the  same  as  in  the  Ad- 
miralty Division  of  the  High  Court,  except  that  a  County  Court  can  exercise 
Jurisdiction  in  rem  in  cases  merely  concerning  claims  arising  out  of  agreements  for  the 
use  or  hire  of  ships;  and  this  is  so  wherever  the  owner  of  the  sMp  may  reside ^J. 
Provision  has  also  been  mad^  by  statute  for  the  exercise  of  Admiralty  jurisdiction 
in  aU  colonies  6),  and  also  in  places  where  British  Jurisdiction  is  exercised  under 
the  Foreign  Jurisdiction  Act,  1890'),  such  as  Shanghai  and  Constantinople. 

Jurisdiction  in  rem  and  in  personam.  Jurisdiction  in  rem  is  in  English  law 
confined  almost  entirely  to  jiu-isdiction  to  enforce  claims  against  shipowners  and 
their  ships,  and  is  exercised  almost  wholly  in  Admiralty  Courts*);  it  may  affect 
owners  of  ships  or  goods,  not  only  by  reason  of  collision  or  salvage  or  other  peculiarly 
maritime  events,  but  also  in  some  cases  where  there  is  a  contract  for  the  carriage 
of  goods  or  a  claim  for  loss  of  life  or  injury  to  a  person^).  It  is  therefore  advisable 
to  discuss  the  nature  of  the  right  in  rem  and  the  special  features  of  an  action  in  rem 
in  English  law.  The  law  of  England  is  beUeved  to  provide  in  one  way  or  another 
a  remedy  for  any  civil  wrong,  whether  arisioig  out  of  a  breach  of  contract  or  out  of 
a  wrong  independent  of  contract,  such  as  a  refusal  to  pay  demurrage  due  under  a 
charterparty  or  a  claim  for  damage  to  a  person  or  property  inflicted  by  a  stranger; 
but  this  remedy  is  prima  facie  by  personal  action,  i.  e.  an  action  in  personam,  in 
which  the  reUef  given  by  common  law  is  usually  in  the  form  of  damages  which  may 
or  may  not  be  recoverable  after  Judgment,  according  to  the  abihty  of  the  wrongdoer 
to  pay  the  damages  awarded  and  of  the  claimant  to  obtain  execution  of  his  Judg- 
,  ment  against  the  wrongdoer.  The  distinctive  feature  of  a  remedy  in  rem  is  this, 
that  where  the  claimant  is  entitled  to  proceed  in  rem  he  can,  by  following  the  pre- 
scribed procedure,  procure  the  arrest  and  keeping  in  the  custody  of  the  law  of 
the  property  belonging  to  the  alleged  wrongdoer  or  person  in  default  in  connection 
with  winch  his  claim  arises,  and  he  can  thus  become  assured  that  in  the  event  of  his 
claim  being  substantiated  he  wiU  at  least  have  the  res  which  is  under  arrest  (or 
its  proceeds,  if,  as  may  always  be  done,  it  has  been  replaced  by  bail,  security,  deposit, 
or  sale  as  an  equivalent)  to  answer  his  claim.  Where  his  remedy  is  only  by  per- 
sonal action  he  has  no  means  of  assuring  himself  that  the  property  of  the  defendant 
wiU  be  available  to  meet  his  claim  untU,  after  obtaining  judgment  against  the  de- 
fendant, he  is  in  a  position  to  enforce  his  Judgment  debt  by  the  ordinary  processes 
of  common  law  execution  against  the  defendant's  property :  the  value  of  this  right 
is  not  necessarily  great,  so  that  the  process  in  rem  which  assures  him  of  some  con- 
tribution (unless  he  is  defeated  by  the  existence  of  some  other  claim  with  a  prefer- 
ential right)  towards  his  Judgment  debt  offers  a  material  advantage  where  it  is 
available. 

1)  Cf.   The  Maori  King  [1909]  A.  0.  562. 

2)  5  &  6  Wm.  IV,  c.  76. 

3)  A  court  of  great  historic  interest  but  little  modem  importance;  it  used  to  sit  in  St.  James's 
Church,  Dover  (cf.  Hist.  MSS.  Commission,  14th  Report  [4],  86):   it  may  now  sit  anywhere. 

4)'See  O.  in  C.   19  May  1899. 

5)  Cf.  The  Bona  (1882),  7  P.  D.  247;  Pugahy  v.  Bophms  [1892]  2  Q.  B.  184. 

6)  See  Colonial  Courts  of  Admiralty  Act,  1890  (53  &  54  Vict.  c.  27). 

7)  Ibid.  s.   12;  cf.  M.  S.  A.   1911  (1  &  2  Geo.  V.  c.  42). 

8)  Recent  statutes,  such  as  the  Shipowners'  Negligence  (Remedies)  Act,  1905,  the  Work- 
men's Compensation  Act,  1906,  give  some  powers  m  rem  to  all  courts  of  record;  cf.  M.  S.  A. 

1894,  s.  688. 

9)  A.  C.  A.  1861,  S3.  6,  35;  Maritime  Conventions  Act,  1911,  1  &  2  Geo.  5,  o.  57,  s.  6. 
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The  res  must  be  within  the  jurisdiction.  The  possibility  of  process  in  rem  exists 
when  the  res  in  respect  of  which  the  claim  arises  is  found  within  the  territorial 
jurisdiction  of  the  State  under  whose  authority  a  court  exercising  jurisdiction  in  rem 
acts:  iu  cases  in  which  process  in  rem  is  allowed  the  court  wiU  entertain  an  action 
in  rem  over  any  ship  found  within  its  territorial  jurisdiction,  whether  the  vessel 
be  British  or  foreign;  and  when  once  an  action  in  rem  has  been  properly  initiated 
the  case  will  proceed  ia  the  manner  in  which  proceedings  in  the  Admiralty  Di- 
vision are  required  to  proceed,  whatever  the  nationality  of  the  vessel  or  other  res, 
as  such  matters  are  governed  by  the  lex  fori  as  to  form  and  procedure^)  and  evidence, 
and  the  remedy  to  be  given  2).  Where  it  is  necessary  to  decide  as  to  existence  of  a 
contract,  the  court  may  have  to  consider  the  law  of  the  place  where  it  was  made 
or  of  the  place  where  it  is  to  be  performed;  but  whether  the  contract  is  one  which 
an  English  court  will  enforce  at  all  is  a  matter  to  be  determined  according  to  EngUsh 
law  3). 

Jurisdiction  by  agreement  if  res  outside  the  territorial  limits.  Where  the  res 
is  beyond  the  jurisdiction  of  the  Enghsh  Court  of  Admiralty,  it  is  not  imusual  for 
the  owner  of  the  res  to  agree  with  the  claimant,  in  cases  where  the  court  would  have 
jurisdiction  if  the  res  were  within  the  territorial  jurisdiction,  that  the  case  shall 
proceed  as  if  the  res  were  in  fact  within  the  jurisdiction  of  the  English  Court:  in  such 
cases,  save  that  there  can  be  no  actual  arrest  of  the  res,  the  matter  proceeds  as  if 
the  res  had  in  fact  been  arrested  here,  bail  or  security  being  given  as  if  the  res  had 
in  fact  been  arrested  and  it  was  desired  to  effect  its  release :  this  practice  obtains  where 
the  claim  is  one  in  which,  under  the  local  maritime  law  where  the  res  in  fact  is, 
the  claimant  would  be  entitled  to  have  the  res  made  available  by  seizure  to  answer 
his  claim,  so  that  the  agreement  really  amounts  to  an  election  by  the  parties  to 
try  the  case  before  a  particular  forum  in  heu  of  the  local  forum. 
!« I-.;  Process  in  personam  in  Admiralty.  A  claimant  in  Admiralty  matters  always 
has  an  equally  available,  but  not  necessarily  an  equally  effective,  remedy  by  proce- 
dure in  personam  where  he  finds  the  person  against  whom  he  claims  withm  the 
jurisdiction  of  the  English  Courts  or  is  allowed  to  serve  him,  as  a  British  subject, 
with  a  writ  out  of  the  jurisdiction  or,  as  an  alien,  with  notice  of  a  writ.  In  some  cases 
procedure  in  personam  is  the  only  procedure  available,  as  where  one  vessel 
is  lost  in  a  collision;  in  others  it  is  the  only  remedy  practicable,  as  where  the  offend- 
ing res  is  in  an  unknown  locality  or  in  a  place  where  maritime  liens  are  not  recognised 
or  where  it  is  inadvisable  to  proceed  before  the  local  tribunals. 

There  are,  moreover,  cases  in  which  only  a  personal  action  is  allowed  in  England, 
such  as  actions  against  a  pilot  for  negligence  causing  damage  to  the  ship  piloted 
by  him  or  to  another  ship*) ;  or  claims  arising  out  of  a  breach  of  a  contract  of  carriage 
which  cannot  be  brought  within  the  terms  of  the  Admiralty  Court  Act,  1861  s). 
It  is  unnecessary  here  to  discuss  the  general  jurisdiction  in  personam,  which  the 
Admiralty  Division  has  as  a  co-ordinate  branch  of  the  High  Court  of  Justice,  but  it 
is  in  respect  of  this  jurisdiction  that  it  has  since  1875  adjudicated  in  many  important 
cases  on  charterparties  and  poUeies  of  marine  insurance. 

XVII.  Maritime  Liens. 

Whatever  may  be  the  true  origin  of  the  present  system  of  procedure  in  rem^) 
it  is  in  effect  intimately  connected  with  the  existence  and  operation  of  maritime  hens. 

Nature  of  maritime  liens.  A  maritime  lien  is  a  right  which  is  given  to  a  person 
for  services  rendered  to  or  damage  done  by  a  maritime  res');  except  in  some  cases 
of  wages,  it  is  also  always  a  right  in  respect  of  which  there  is  a  personal  liabUity 
of  the  owner  of  the  res  for  services  to  him  or  damage  done  by  his  res  in  the  course 
of  its  ordinary  employment,  the  owner  being  presumed  to  be  Uable  if  there  has 


1)  Cf.  Leronx  v.  Brown  (1852)  12  C.  B.  801  (as  to  applicability  of  the  English  Statute  of 
Frauds). 

2)  TJie  Tagus  [1903]  P.  44. 

3)  Rouaillon  v.  Boueillon  (1880)  14  Ch.  D.  351. 

*)  Cf.  Reg.  V.  City  of  London  Court  [1892]  1   Q.  B.  273. 
S)  S.  6. 

»)  See  Williams  &  Bruce,  Admiralty  Practice,  3rd  ed.,  pp.  16  et  aeq.,  82;  Kennedy,  Civil 
Salvage;  The  Burns  [1907]  P.  p.  148,  per  Moulton,  L.  J. 
7)  Cf.   The  Bipon  City  (1897)  67  L.  J.,  P.   101. 
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been  a  breach  of  duty,  whether  he  is  personally  in  default  or  not.  Common  law 
or  possessory  hens  are  rights  over  the  property  of  another  and  depend  for  their 
efficacy  on  possession:  a  maritime  lien,  resembling  in  this  respect  equitable  Hens 
or  rights  against  the  property  of  another,  is  independent  of  possession  (which,  indeed, 
except  in  the  case  of  salvage  could  hardly  be  enjoyed  by  the  person  entitled  to  the 
lien),  and  attaches  to  the  whole  res  against  which  it  exists  from  the  moment  it  arises 
and  irrespective  of  any  subsequent  events  affectiag  the  res:  in  effect,  if  there  is  a 
good  maritime  lien,  it  amounts  to  a  dimiaution  in  value  of  the  res,  in  whosesoever 
possession  the  res  may  thereafter  be,  to  the  extent  of  the  just  claim  under  the  lien 
until  the  lien  is  satisfied.  As  some  maritime  liens  are  preferred  to  others,  the  holder 
of  a  maritime  Men  may  himself  not  have  a  right  to  look  to  the  full  apparent  value 
of  the  res  as  his  security,  as  where  the  holder  of  a  bottonu-y  bond  finds  that  the  vessel 
is  already  subject  to  a  maritime  lien  for  collision-damage.  This  pecuUar  nature 
of  a  maritime  hen  has  been  authoritatively  enunciated  in  the  case  of  The  Bold 
Buccleugh^)  by  the  Judicial  Committee  of  the  Privy  Council:  "A  maritime  lien 
is  the  foundation  of  a  proceeding  in  rem,  a  process  to  make  perfect  a  right  inchoate 
from  the  moment  the  lien  attaches;  and  whilst  it  must  be  admitted  that  where  such 
a  hen  exists  a  proceeding  in  rem  may  be  added,  it  will  be  found  to  be  equally  true 
that  in  all  cases  where  a  proceeding  in  rem  is  the  proper  course,  there  a  maritime 
lien  exists^)  which  gives  a  claim  or  privilege  upon  the  thing,  to  be  carried  into  effect 
by  legal  process.  This  claim  or  privilege  travels  with  the  thing  into  whatsoever 
possession  it  may  come.  It  is  inchoate  from  the  moment  the  claim  or  privilege 
attaches,  and,  when  carried  into  effect  by  legal  process  by  a  proceeding  in  rem, 
relates  back  to  the  period  when  it  first  attached."  At  the  time  when  this  decision 
was  given,  the  Judicial  Committee  of  the  Privy  Council  was  the  final  Court  of  Appeal 
in  Admiralty  causes  for  England,  and  The  Bold  Bucdeugh  was  an  EngHsh  cause; 
all  the  we'ght  therefore  which  such  a  decision  commands^)  must  be  given  to  this 
decision:  it  must,  however,  be  read  subject  to  the  modification  that  the  subsequent 
statute  of  1861*),  by  giving  jurisdiction  to  be  exercised  either  in  personam  or  in  rem 
in  matters  in  which  that  statute  gave  jurisdiction  to  the  Admiralty  Court,  has  ma<ie 
it  no  longer  possible  to  say  that  where  a  remedy  in  rem  exists,  there  a  maritime  hen 
also  exists,  as  in  cases  where  there  was  no  maritime  hen  before  the  Act  of  1861,  there 
is  now  a  remedy  in  rem,  but  no  corresponding  maritime  hen. 

Maritime  liens  by  statute.  A  maritime  lien,  at  any  rate  in  EngUsh  law,  although 
where  the  civil  law  prevails  a  different  view  may  be  taken  s),  is  not  so  much  favoured 
as  being  in  accordance  with  natural  justice  that  it  will  be  deemed  to  have  been 
created  without  the  intention  to  do  so  being  manifest,  and  this  principle  has  been 
applied  to  the  cases  of  a  master's  disbursements^)  (whereupon  a  special  enactment 
was  passed  to  give  the  master  a  maritime  Hen  for  disbursements)  and  of  necessaries 
suppUed  to  a  foreign  ship,  when  the  view  entertained  for  upwards  of  40  years 
that  a  maritime  hen  had  been  given ')  was  finaHy  controverted  8).  The  maritime  Hens 
for  disbursements  now  given  by  statute  8),  and  for  damage  by  vessels  to  harbours, 
docks,  etc.  given  by  the  Harbours  etc.  Clauses  Act,  1847^*'),  are  the  only  cases  of 
maritime  Hens  created  by  statute,  and  all  other  maritime  Hens  exist  only  where 
they  existed  under  the  inherent  jurisdiction  of  the  Court  of  Admiralty  as  exercised 
before  1840.  It  must  not  be  assumed  that  where  English  law  creates  a  maritime  Hen 
for  a  wrong  done  by  a  ship,  it  necessarily  foUows  that  such  a  Hen  will  attach  where 
a  wrong  of  the  nature  contemplated  is  done  outside  the  jurisdiction  of  the  EngUsh 
Courts  11)  and  is  not  wrongful  where  it  is  done.  Similarly,  although  jurisdiction 
in  Admiralty  causes  has  been  given  by  statute  i^)  to  selected  County  Courts  in  England 

1)  (1851)  7  Moo.  P.  C.  267,  pp.  284—285. 

2)  This  particular  statement  is  no  longer  accurate. 

3)  The  Cayo  Bonito  [1903]  P.  215. 

*)  A.  C.  A.   1861  (24  Vict.  c.   10)  s.  35. 

5)  Cf.   Tlie  Henrich  Bjorn  (1886)  11  App.  Cas.  270. 

6)  The  Sara  (1889)  14  App.  Cas.  209. 

7)  By  the  A.  C.  A.   1840,  3  &  4  Vict.  c.  65. 

8)  The  Henrich  Bjorn  (1886)  11  App.  Cas.  270. 

9)  M.  S.  A.  1894,  s.  167. 

10)  (1847)  10  &  11  Vict.  o.  27,  s.  74. 

11)  The  M.  Moxham,  (1875),  1  P.  D.   107. 

12)  County  Courts  Admiralty  Jurisdiction  Acts   (1868)  31    &  32  Vict.  c.   71,   and  (1869) 
32  &  33  A/ict.  c.  51. 
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and  Wales,  subject  to  certain  limitations  as  to  the  nature  of  the  causes  which  they 
tnay  entertain  and  as  to  the  pecuniary  hmits  of  the  claims  in  various  cases,  and  al- 
though this  Jurisdiction  may  in  all  cases  be  exercised  either  in  rem  or  in  perscmam, 
the  Acts  do  not  create  any  new  maritime  hen  in  cases  where  a  maritime  hen  does 
not  exist  apart  from  the  Act. 

Effect  of  extending  the  original  jurisdiction  where  a  maritime  lien  existed. 
Where,  however,  the  statutes  regulating  Admiralty  jurisdiction  purport  to  extend  the 
jurisdiction  in  matters  in  which  a  maritime  hen  already  existed  in  similar  cases 
apart  from  the  extending  statute,  it  seems  that  under  the  extended  jurisdiction  a 
maritime  hen  wiU  attach,  as  in  The  Bold  Buccleugh^)  (a  case  of  collision  in  the  body 
of  a  county),  and  in  salvage  cases^). 

What  maritime  liens  are  recognised.  The  practical  result  is  that  by  English 
law  a  maritime  Hen  is  given  in  cases  of  damage  by  collision  wherever  it  may  occur, 
damage  to  harbours  and  docks,  salvage,  wages,  disbursements,  and  bottomry; 
and  these  hens  are  recognised  by  any  English  court  competent  to  entertain  an  action 
where  such  a  hen  exists.  In  actions  concerning  the  supply  of  necessaries,  towage, 
ownership,  possession,  registered  mortgages  and  damage  to  cargo  by  the  carrying 
ship,  a  remedy  in  rem  is  given,  but  not  a  maritime  hen. 

Maritime  liens  distinguished  from  statutory  rights  in  rem.  The  difference  in 
effect  between  a  maritime  Hen  and  a  statutory  right  to  proceed  in  rem  is  this,  that 
where  the  claim  is  based  on  a  right  which  carries  with  it  a  maritime  Hen,  no  claim 
not  carrying  with  it  a  right  to  a  maritime  Hen  superior  to  the  former  can  deprive 
the  claimant  of  the  benefit  of  the  Hen,  whereas  if  the  right  in  rem  is  purely  the  creature 
of  statute  it  is  postponed  to  all  claims  which  have  previously  attached  before  the 
arrest;  the  claimant  can  procure  the  arrest  of  the  property  and  get  the  benefit 
of  that  process,  but  he  takes  it  as  he  finds  it,  i.  e.  subject  to  prior  claims:  if  the 
owner  of  the  res  when  the  claim  is  made  in  respect  of  a  right  in  rem  given  by  statute 
without  creating  a  maritime  Hen  is  not  the  same  person  as  the  owner  when  the 
breach  of  duty  giving  rise  to  the  claim  occurred,  the  right  in  rem  is  defeated,  as 
the  res  itself  only  becomes  chargeable  with  the  debt  (as  aU  such  rights  in  rem  under 
statute  arise  from  the  breach  of  an  express  or  impHed  agreement  by  the  owner) 
when  the  suit  is  actuaUy  instituted^)  and  there  is  no  breach  of  any  duty  by  the  person 
who  is  the  owner  at  the  time  of  the  arrest. 

Remedies  on  judgments  in  rem.  With  regard  to  the  extent  of  the  remedies 
in  actions  in  rem  and  in  fersonam,  it  seems  that  in  the  case  of  actions  in  rem  a  dis- 
tinction is  to  be  drawn  between  suits  in  rem  in  which  the  owner  of  the  res  does  not 
appear  to  defend  the  suit  [in  which  event  the  amount  recoverable  in  the  suit  cannot 
exceed  the  value  of  the  res]  and  suits  in  rem  in  which  the  owner  of  the  res  does  appear, 
in  which  event  he  becomes  personally  Hable  for  the  fuU  amount  of  damages  awarded, 
even  if  such  damages  exceed  the  value  of  the  res^).  This  is  not  a  place  in  which  to 
discuss  the  controversy;  but  if  process  in  rem  was  originaUy  a  process  to  compel 
appearance,  it  is  not  unreasonable  that  a  judgment  in  rem  should  be  foUowed,  where 
there  has  been  an  appearance  by  the  owner,  by  the  consequences  of  a  judgment 
in  fersonam,  and  that  is  the  effect,  if  not  the  reason,  of  the  decisions ;  a  vessel  arrested 
in  an  action  in  rem  and  released  on  bail  has  been  taken  in  execution  to  satisfy  the 
balance  of  the  judgment  for  which  the  bail  was  insufficient^);  in  fact  the  res  is  not 
a  security  to  answer  the  judgment  but  a  security  for  so  much  of  the  judgment  as 
it  can  satisfy. 

Remedies  on  judgment  in  personam.  Where  there  is  a  judgment  in  personam 
the  successful  party  is  entitled  to  recover,  if  he  can,  the  fuU  amount  from  the 
property  of  the  other  party;  but  he  has  no  security  that  he  will  recover  anything. 

Rights  in  rem  and  in  personam  cumulative.  The  rights,  if  a  Hen  exists,  are 
cumulative;  a  claimant  could  not  resort  to  both  at  one  time,  but  if,  having  re- 
covered judgment  in  an  action  in  rem,  he  failed  to  get  satisfaction,  he  could  sue 
in  personam  for  the  balance  or  vice  versa  as  in  the  John  Mary^),  where  after  an 

1)  (1851)  7  Moo.  P.  C.  267;  cf.  A.  C.  A.  1840,  s.  6. 

2)  M.  S.  A.  1894.  s.  565. 

3)  The  Two  Ellens  (1872)  L.  B.  4  P.  C.  161. 

*)  The  Qemma  [1899]  P.   285;  see  Williams   &  Bruce,  Admiralty  Praotice,  pp.   18 — 24; 
and  for  a  case  of  a  foreigu  vessel  where  the  owners  appeared,  The  Dupleix  [1912]  P.  8. 
6)  The  Freedom  (1871)  L.  R.  3  A.   &  B.  495. 
6)  (1859)  Swa.  471. 
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action  in  personam  for  collision-damage,  an  action  in  rem  was  allowed,  although 
the  vessel  had  meanwhile  been  sold  to  a  third  person;  and  in  Nelson  v.  Gouch^) 
where,  after  an  action  in  rem  for  collision-damage,  in  which  the  res  was  insufficient 
to  satisfy  the  damages  (and  the  owner  had  not  appeared)  an  action  in  personam, 
was  allowed  2).  It  was  only  where  the  claimant  could  have  recovered  in  the  earUer 
action  the  compensation  which  he  claimed  in  the  second  action  that  he  could  be 
defeated  by  a  plea  of  res  judicata. 

In  practice  such  cases  are  not  now  likely  to  occur,  as  the  principal  object  of 
the  reforms  effected  by  the  Judicature  Acts  1873 — 1875  was  to  enable  aU  Courts 
in  each  action  to  give  aU  the  appropriate  remedies  required  in  each  case  3),  so  that 
there  has  been  no  such  case  of  a  second  action  since  1875:  but  where  a  seaman 
or  master  is  seeking  to  recover  wages  and  the  owner  has  become  insolvent  the  case 
might  occur  now. 

Maritime  liens  over  property  of  insolvent  owners.  Where  a  maritime  lien  is 
claimed  against  a  res  of  a  limited  liability  company  no  action  may,  after  a  winding- 
up  order,  be  proceeded  with  or  commenced  against  the  company  except  by  leave 
of  the  Court*),  and  any  sequestration  put  in  force  against  the  estate  or  effects  of 
the  company  after  the  commencement  of  the  winding-up  is  void  5).  Sequestration 
seems  to  include  'arrest' 6),  and  therefore  in  such  cases  there  would  be  a  difficulty 
in  enforcing  a  maritime  lien  by  any  proceeding  in  Admiralty.  The  proper  course 
is  to  appear  and  claim  in  the  winding-up''),  or,  where  a  stranger  to  the  winding-up, 
such  as  a  mortgagee  in  possession  of  a  ship,  is  a  necessary  party,  to  get  leave  to 
proceed  in  Admiralty  8). 

Where  a  maritime  hen  is  claimed  against  the  res  of  a  person  subject  to  the 
English  Bankruptcy  Acts,  any  action  to  enforce  it  against  his  property,  after  the 
presentation  of  a  bankruptcy  petition  against  him,  may  be  stayed^),  and  therefore 
it  may  become  necessary  to  assert  the  claim  in  the  bankruptcy  proceedings.  However, 
both  in  winding-up  and  in  bankruptcy  the  priority  of  claimants  with  a  maritime 
lien  ^vill  be  respected  and  preserved;  and  in  bankruptcy  a  claimant  with  a  maritime 
lien  is  a  secured  creditor  i"). 

XVIII.  Collision. 

Jurisdiction  in  damage  claims.  In  considering  the  law  applicable  to  damage 
it  is  necessary  to  advert  briefly  to  the  present  extent  of  the  jurisdiction  in  Admi- 
ralty. The  inherent  jurisdiction  in  Admiralty  has  always  extended  to  damage 
received  by  or  done  to  a  vessel  on  the  high  seas^^),  that  is  to  say  outside  territorial, 
waters,  whether  the  ships  concerned  are  both  British,  or  one  British  and  one  foreign  12)^ 
or  both  foreign  13).  The  court  may,  since  the  passing  of  the  Admiralty  Court  Act 
1861,  entertain  suits  for  damage  done  in  foreign  waters,  whether  the  ships  are  both 
British,  or  one  foreign  and  one  British^*),  or  both  are  foreign^^).  It  exercises  juris- 
diction also  in  the  case  of  territorial  and  inland  waters,  since  modern  legislation 
has  removed  the  restrictions  which  mediaeval  statutes  imposed  on  the  bringing 
of  such  cases  into  the  Admiralty  Court,  in  any  case  where  the  collision  is  in  British 
waters;  if  the  damage  has  occurred  in  foreign  territorial  waters  there  is  a  preliminary 
question  whether  the  act  of  the  ship  alleged  to  be  in  default  was  wrongful  at  the 
place  where  the  damage  was  done,  as  an  English  court  can  only  entertain  an  action 

1)  (1863)  15  C.  B.  N.  S.  99. 

2)  Ibid,  see  per  WiUes,  J.,  pp.   108,  9. 

3)  See  Judicature  Act,  1873,  s.  25  (7)  and  The  Dictator  [1892]  P.  304. 
*)  Companies  (ConsoUdation)  Act,  1908  (8  Edw.  7.  c.  69),  s.  142. 

5)  Ibid.  o.  211. 

6)  In  re  AvMralian  Direct  Co.  (1875)  L.  R.  20  Eq.  325  (master's  claim  for  wages). 
')  Buckley  on  Companies,  9th.  ed.,  p.  351. 

8)  In  re  Rio  Grande  do  Sul  S.  S.  Co.  (1877)  5  Ch.  Div.  282  (master's  claim  for  disburse- 
ments). 

9)  Bankruptcy  Act,  1883,  s.  10. 

10)  Ibid.  3.  168. 

11)  Cf.   The  Zeta  [1893]  A.  C.  468. 

12)  Cf.  General  Steam  N.  Co.  v.  Guillou  (1843)  11  M.   &  W.  877. 

13)  The  Johann  Friederich  (1839)  1  W.  Rob.  35. 
1*)  The  Diana  (1862)  Lush.  539. 

16)  The  Mali  Ivo  (1869)  L.  R.  2  A.  &  E.  356  (collision  between  Norwegian  and  Austrian 
vessels  in  Turkish  waters). 
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for  a  wrong  oommitted  within  the  jurisdiction  of  a  foreign  State  if  the  act  complained 
of  is  a  wrong  according  to  both  the  local^)  and  the  English  laws^). 
The  Jurisdiction  therefore  comprises  cases : 

1.  Of  damage  done  to  or  received  by  vessels  on  the  high  seas;  this  exists  under 
the  original  inherent  jimsdiction  in  Admiralty. 

2.  Of  damage  received  by  any  ship  or  sea-going  vessel,  whether  such  ship 
or  vessel  may  have  been  within  the  body  of  a  county  or  upon  the  high 
seas  at  the  time  when  the  damage  was  received  3). 

3.  Of  damage  done  by  any  ship*),  ship  here  meaning  any  vessel  used  in  navi- 
gation and  not  propelled  by  oars  6). 

The  joint  effect  of  the  original  inherent  jurisdiction  and  of  the  Admiralty  Court 
Acts  is  that  the  court  has  jiulsdiction  not  only  in  suits  for  damage  done  on  the  high 
seas  but  also  in  suits  for  damage  done  elsewhere,  as  in  the  body  of  a  county,  and 
for  damage  received  by  a  ship  as  well  as  for  damage  done  by  a  ship,  e.  g.  damage  done 
to  a  vessel  by  a  pier-head^)  or  by  a  vessel  which  is  not  a  ship  within  the  Act  of 
1861,  and  for  damage  done  to  a  ship  as  defined  in  the  Act  of  1861,  although  it 
is  done  by  a  craft  which  is  not  a  ship  or  sea-going  vessel'). 

Meaning  of  damage.  Although  mere  proof  of  injury  without  proof  of  negli- 
gence is  insufficient  to  give  a  right  to  damages,  it  is  convenient  to  discuss  fu-st 
the  meaning  of  "damage"  in  Admiralty  law.  Except  in  the  case  of  damage  to  cargo 
it  always  implies  that  a  vessel  has  done  or  has  suffered  damage,  but  not  necessarily 
by  collision,  although  that  is  by  far  the  most  frequent  cause  of  action.  Damage 
may  be  inflicted  without  actual  impact  or  contact,  as  where  one  vessel  was  negli- 
gently allowed  to  drift  down  towards  another,  so  that  to  avoid  imminent  risk 
of  collision  it  was  necessary  to  slip  the  latter's  anchor  and  chain^),  where  the  damage 
was  the  value  of  the  anchor  and  chain  lost;  or  where  a  vessel  by  reason  of  being 
navigated  at  too  great  a  speed  in  narrow  waters  created  a  swell  which  sank  a  barge  S) ; 
or  a  vessel  by  anchoring  in  the  fairway  caused  another  to  take  the  ground  in  attempt- 
ing to  avoid  heri°);  or  a  vessel  by  improper  navigation  drove  another  into  collision 
with  a  third  vessel ii).  Again  damage  may  be  done  by  a  ship  to  a  stationary  object, 
as  where  a  vessel  was  negligently  brought  into  contact  with  a  landing-stage  and 
damaged  it^^),  or  where  a  vessel  was  negligently  moored  on  an  oyster  bed,  not  in 
the  ordinary  course  of  navigation,  and  of  which  the  existencei^)  was  known. 

What  must  be  proved  in  claims  for  damage.  In  an  Admiralty  action  for  damage 
the  principles  upon  which  one  person  can  be  held  Hable  to  another  are  precisely 
the  same  as  at  common  law;  it  is  an  action  to  recover  damages  for  injury  to  pro- 
perty or  person  or  for  loss  of  the  use  or  enjoyment  of  property  by  reason  of  the 
negligence  of  another  i*).  The  commonest  case  in  Admiralty  is  an  action  for  damage 
by  collision,  but  in  all  cases  the  principles  are  the  same.  The  action  is  usually 
one  to  realise  the  benefits  of  a  maritime  lien,  and  to  establish  his  right  to  do  so 
a  claimant  must  prove: 

1.  That  there  has  been  a  breach  of  some  duty  existing  either  according  to  the 
principles  of  common  law  or  under  a  statute^^),  and 

2.  That  the  person  sued  or  his  servants  or  agents  are  responsible  for  the  breach 
of  duty,  and 

3.  That  the  breach  of  duty  caused  damage  to  the  claimant. 


1)  The  M.  Moxham  (1875)  1  P.  D.  107,  where  the  alleged  wrong  was  oommitted  by  a  Brit- 
kh  vessel  in  Spanish  waters. 

2)  Cf.  Oarr  v.  Fraoie  Times  [1902]  A.  C.  176. 

3)  A.  C.  A.  1840,  8.  6. 
*)  A.  C.  A.  1861,  s.  7. 

5)  Ibid.  s.  2. 

6)  The  Zeta  [1893]  A.  C.  468. 

')  Cf.  Everard  v.  KendaU  (1870)  L.  R.  5  0.  P.  428. 

8)  The  Port  Victoria  [1902]  P.  25. 

9)  The  Batavier  (1854)  9  Moo.  P.  0.  286. 

10)  The  Industrie  (1871)  L.  R.  3  A.  &  E.  303. 

11)  The  Two  Sisters  [1896]  P.  117. 

12)  The  Veritas  [1901]  P.  304. 

13)  The  Swift  [1901]  P.  168. 

1*)  The  Medmna  [1900]  A.  C.  113. 

i«)  Cf.  Harbours   &  Docks  Clauses  Act,  1847  (10  &  11  Vict.  c.  27)  s.  74. 
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Property  to  which  the  maritime  lien  extends.  Ship  and  freight.  The  difference 
between  an  action  in  rem  and  an  action  in  'personam  has  already  been  discussed; 
in  a  damage  action,  if  the  proceedings  are  in  rem,  the  maritime  lien  extends  to  the 
ship  as  she  exists  at  the  time  of  the  arrest,  with  all  her  equipment,  gear  and  fur- 
niture; it  does  not  extend  to  cargo  on  board,  except  that  the  cargo  may  be  arrested 
in  respect  of  any  freight  due  but  unpaid,  in  order  to  secure  the  payment  of  the  freight 
into  Court.  "It  is  beyond  aU  question  that  the  cargo  on  board  a  ship  v/hich  does 
damage  to  another  ship  in  collision  is  in  no  respect  responsible  for  the  damage. 
It  is  equally  clear  that  the  freight  due,  the  property  of  the  owners  of  the  ship  doing 
the  damage,  is  attachable  to  make  good  that  damage;  and  in  ordinary  cases  the  cargo 
is  arrested  for  the  purpose  of  making  the  owners  of  the  cargo  who  at  that  time  owe 
the  freight  to  the  shipowners  pay  (the  freight  due)  into  court  to  answer  the  damage 
which  the  latter  are  bound  to  make  good.  But  the  cargo  is  liable  to  arrest  for  no  other 
purpose  whatever".  The  owners  of  the  cargo  are,  as  such  owners,  in  no  respect  to 
blame  for  the  delict  of  the  shipi). 

What  freight  is  subject  to  the  lien?  The  freight  which  the  goods-owner  can  thus 
be  compelled  to  pay  is  net  freight  after  making  such  deductions  as  may  be  allowed 
under  the  contract  of  carriage,  and  it  must  be  due  at  the  time  of  the  arrest.  If  there- 
fore the  vessel  in  fault  can  only  carry  the  cargo  to  a  place  short  of  its  destination 
there  will  in  ordinary  cases^)  be  no  freight  payable  unless  the  cargo-owners  voluntarily 
accept  their  goods  there  or  by  their  ov.n  default  prevent  the  forwarding  of  the  goods 
to  their  destination  3),  or  the  vessel  is  entitled  to  deliver  at  the  place  where  she 
is*).  Where  there  is  a  maritime  lien  on  the  freight  the  claimant  may,  at  least  where 
the  cargo  all  belongs  to  one  owner,  require  the  payment  of  all  freight  due  in  re- 
spect of  the  whole  cargo,  even  though  only  a  portion  of  it  remains  on  board  at  the 
time  of  the  arrest  S).  On  payment  of  the  freight  the  cargo-owner  is  entitled  to  a 
release  of  his  goods. 

Meaning  of  negligence.  Negligence  is  in  law  a  breach  of  a  duty  recognised 
by  law  to  exercise  reasonable  care  with  regard  to  the  person  or  property  of  another 
where  there  is  a  duty  to  exercise  such  care;  it  may  be  a  duty  to  refrain  from  acting 
carelessly  or  a  duty  to  act  carefully;  a  breach  of  the  duty  becomes  actionable 
when  the  breach  causes  damage  to  the  person  to  whom  the  duty  is  owed. 

Negligence  must  be  proved  by  evidence.  The  mere  occurrence  of  damage  is  not 
per  se  sufficient  evidence  of  negligence;  a  claimant  must  prove  some  negUgent  act  or 
negUgent  omission.  'That  is  the  fact  to  be  proved.  If  that  fact  is  not  proved  the  plain- 
tiff fails,  and  if  in  the  absence  of  direct  proof  the  circumstances  which  are  established 
are  equally  consistent  with  the  allegation  of  the  plaintiff  as  with  the  denial  of  the 
defendants,  the  plaintiff  fails,  for  the  very  simple  reason  that  the  plaintiff  is  bound 
to  estabUsh  the  affirmative  of  the  proposition' 6).  Negligence,  therefore,  when  alleged, 
has  to  be  established  by  proof  of  the  absence  of  reasonable  care  where  there  was 
a  duty  to  exercise  it;  in  the  case  of  damage  it  must  be  proved  by  showing  an  absence 
of  such  skill  and  care  as  is  to  be  expected  in  the  circumstances,  which  may  include 
negligence  in  sending  a  vessel  to  sea  in  a  condition  which  those  responsible  knew 
or  ought  to  have  known  to  be  a  possible  source  of  danger  to  other  ships  or  persons, 
such  as  insufficient  crew  or  inefficient  equipment  (this  however  does  not  extend 
to  latent  defects).  It  is  not,  therefore,  an  absolute  duty  identical  in  extent  in  all 
cases,  but  the  degree  of  care  rather  depends  on  the  facts  in  each  case;  where  a  ship 
is  concerned  there  is  a  duty  to  take  reasonable  care  and  to  use  reasonable  precau- 
tions, but :  'Much  greater  care  is  reasonably  required  from  the  crew  of  a  ship  who  ought 
to  keep  a  look-out  for  miles,  than  from  the  driver  of  a  carriage  who  does  enough  if 
he  looks  ahead  for  yards;  much  more  skill  is  reasonably  required  from  the  person 
who  takes  command  of  a  steamer  than  from  one  who  drives  a  carriage"'). 

The  fact  of  collision  not  proof  of  negligence.  The  mere  fact  of  collision  is  no 
sufficient  cause  of  action  without  proof  of  negligence  and  damage;  and  negligence 
is  not  prima  facie  more  imputable  to  the  vessel  which  runs  into  another  in  motion 

1)  The  Flora  (1886)  L.  R.  1  A.   &  E.  p.  47. 

2)  See  p.  411. 

3)  The  Sdblomsten  (1866)  L.  R.   1  A.   cfe  E.,  p.  297. 

4)  The  Teutonia  (1871)  L.  R.  4  P.  C.  171. 
6)  The  RoecKff  (1869)  L.  R.  2  A.   &  E.  363. 

6)  Wakelin  v.  L.   &  S.   W.  Ely.  (1886)  12  App.  Gas.,  p.  45. 

')  The  Voorwarta;  The  Khedive  (1880)  5  App.  Cas.  p.  891,  per  Lord  Blackburn. 
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than  to  the  vessel  run  into;  it  is  imputable  to  any  vessel  which  is  proved  to  have 
been  negligently  handled. 

Proof  of  failure  to  use  reasonable  care.  Where  it  is  proved  that  damage  has 
been  caused  by  the  failure  of  those  on  board  a  vessel  to  use  that  degree  of  reasonable 
care  which  is  demanded  of  a  competent  master  or  seaman,  there  is  a  prima  facie 
case  of  negligence  to  be  answered  by  the  owner  of  the  vessel  which  has  so  failed 
in  its  duty.  The  degree  of  care  which  is  reasonable  in  the  case  of  ships  must  vary 
with  the  circumstances  of  each  case:  the  test  is  whether  those  responsible  have 
exercised  ordinary  care,  caution  and  maritime  skill  i)  in  the  circumstances,  and  the 
circumstances   are  necessarily   various. 

Defences  in  claims  for  damage  by  collision.  The  defences  to  a  claim  for  collision- 
damage  may,  besides  the  ordinary  case  of  disproof  of  the  evidence  of  negligence 
given  by  the  claimant,  be: 

1.  That  the  damage  was  due  to  the  Act  of  God,  or  to  inevitable  accident,  and 
that  therefore  no  one  is  to  blame;  or 

2.  That  it  was  due  to  the  fault  of  the  claimant  only;  or 

3.  That  it  was  due  to  the  joint  negligence  of  both  parties,  so  that  both  parties 
are  in  fault;  or 

4.  That  it  is  not  negligence  for  which  the  defendant  is  answerable. 

The  Act  of  God  and  'inevitable  accident'.  The  Act  of  God  means  an  accident 
due  to  natural  causes  such  as  lightning,  frost,  tempest  or  earthquake,  independent 
of  human  agency;  it  may  be  foreseen  as  a  possibility,  e.  g.  a  cyclone,  but  it  cannot 
be  averted.  This  no  doubt  is  also  an  'inevitable'  accident,  but  the  latter  term  is 
applied  to  other  accidents  independent  of  the  agency  of  natural  forces  2),  and  in 
Admiralty  law  it  is 'that  which  the  party  charged  with  the  offence  could  not  possibly 
prevent  by  the  exercise  of  ordinary  care,  caution  and  maritime  skill.  If  a  vessel 
charged  with  having  occasioned  a  collision  should  be  sailing  at  the  rate  of  8  or  9 
knots  an  hour  when  she  ought  to  have  proceeded  only  at  the  speed  of  3  or  4,  it  will 
be  no  vaHd  excuse  for  the  master  to  aver  that  he  could  not  prevent  the  accident 
at  the  moment  it  occurred;  if  he  could  have  used  measures  of  precaution,  that  would 
have  rendered  the  accident  less  probable' 3).  It  will  be  observed  that  this  definition 
requires  that  precaution  should  have  been  used  as  weU  as  care  and  caution  and 
skill  at  the  time  of  the  danger,  and  an  accident  is  not  in  the  legal  sense  'inevitable' 
if  reasonable  precautions  could  have  averted  it:  it  is  not  sufficient  to  prove  that 
when  the  danger  approached  there  was  no  want  of  care  and  skiU;  if  vessels  are  in 
a  position  of  mutual  danger,  there  is  no  inevitable  accident  if  either  of  them  is  in 
default  by  reason  of  having  allowed  herself  to  get  into  such  a  position;  if  she  has  been 
equipped  adequately  and  with  reasonable  care  as  to  crew  gear*),  hull  and  machinery®), 
and  has  been  properly  navigated,  yet  nevertheless  she  finds  herself  in  danger  of 
collision,  then  a  plea  of  inevitable  accident  may  be  used,  e.  g.  to  show  that  the  damage 
was  caused  solely  by  the  default  of  a  third  vessel  6)  or  by  a  dense  fog  which  could 
not  be  foreseen'').  The  allegation  of  negligence  is  always  an  allegation  to  be  proved 
against  the  person  alleged  to  have  been  negligent,  and  while  it  is  sufficient  to  prove 
the  absence  of  negligence  as  a  defence,  the  greater  burden  of  proving  that  what 
happened  was  inevitable  may  be  assumed  by  a  defendant  against  whom  some 
evidence  of  negUgence  has  been  given,  where  he  undertakes  to  prove  that  no  blame 
at  aU  can  attach  to  him  for  want  of  precaution  and  care  before  the  collision  became 
inevitable.  It  foUows  that  such  a  defence  is  not  open  to  a  vessel  where  there  has 
been  a  disregard  of  the  ordinary  rules  of  seamanship,  e.  g.  as  to  look-out,  or  moderate 
speed  in  thick  or  foggy  weather  or  when  about  to  run  into  snow  or  fog,  or  anchoring 
in  a  suitable  place. 

Negligence  solely  that  of  the  claimant.  Secondly,  it  may  be  shown  that  the  ne- 
gligence causing  the  damage  was  negHgence  of  the  claimant  only;  this  implies 
that  not  only  does  the  defendant  disprove  the  plaintiff's  case  but  also  that  he  can 
establish  a  case  of  negligence  against  the  plaintiff;  and  this  is  often  done  by  way 

1)  The  Marpeaia  (1872)  L.  R.  4  P.  C.  p.  220. 

2)  Nugent  v.  Smith  (1876)  1  C.  P.  D.  435. 

3)  The  Virgil  (1843)  2  W.  Rob.  205;  of.   The  Marpesia,  supra. 

4)  The  Virgo  (1876)  3  Asp.  285. 

5)  She  would  not  be  responsible  for  latent  defects  undiscoverable  by  reasonable  care. 

6)  The  Schwan,   The  Albano  [1892]  P.  419. 
')  The  Nador  [1909]  P.  300. 
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of  counter-claim  in  the  plaintiff's  action.  As  the  question  of  what  must  be  proved 
to  establish  negligence  has  already  been  considered,  there  are  no  special  features 
to  be  discussed  here. 

Contributory  negligence:  its  effect  in  Admiralty.  A  third  defence  which  is  avail- 
able in  collision  actions  is  that  of  contributory  negligence.  It  is  unnecessary 
here  to  discuss  the  origin  of  the  doctrine  of  contributory  negligence,  but  as  in  some 
events  the  doctrine  has  a  different  effect  in  Admiralty  from  that  which  it  has  at 
common  law  the  position  must  be  explained.  Where  damage  is  caused  by  negligence, 
there  are  three  possible  sets  of  circumstances: 

1.  The  defendant  B  has  been  proved  to  be  negligent,  but  the  plaintiff  A  could 
by  the  exercise  of  reasonable  care  have  avoided  the  injury  and  the  consequent 
damage. 

2.  A  has  been  negligent,  but  B  by  the  exercise  of  reasonable  care  could  have 
avoided  the  injury  and  damage. 

3.  A  and  B  have  both  been  negligent,  and  the  proximate  cause  of  the  damage 
is  the  joint  result  of  the  negligence  of  both,  or  in  other  words  either  of  them 
could  have  avoided  the  accident  and  neither  of  them  did. 

At  common  law,  and  in  Admiralty  also,  A  can  recover  no  damages  in  the  first 
case;  in  the  second  case  he  can  recover  full  damages  to  the  extent  to  which  B  is 
liable;  but  in  the  third  case  Admiralty  and  common  law  part  company,  for  at 
common  law  neither  party  can  recover  anything,  while  in  Admiralty  the  loss  was 
formerly  divided  equally^)  and  is  now  divisible  in  proportion  to  the  culpabihty 
of  each  vessel,  or  equally  where  degrees  of  culpabihty  cannot  be  fixed^). 

English  rule  as  to  damages  where  two  or  more  vessels  are  in  fault.  Whether 
negligence  can  be  said  to  be  contributory  or  not  must  be  largely  a  consideration 
of  time;  where  both  parties  are  and  continue  to  be  in  fact  negligent,  a  time  must 
come  after  which  both  of  them  cease  to  be  able  to  avert  the  consequences  of  their 
negligence,  and  so  an  injury  is  done.  In  this  event,  in  any  English  Court,  the  losses 
on  both  sides  are  brought  into  hotchpot,  i.  e.  are  treated  as  one  sum  and  in  virtue 
of  what  has  been  called  rusticum  judicium  each  party  had  formerly  to  bear  an 
equal  share.  This  rule  of  Admiralty  law  was  preserved  in  force  by  statute^); 
there  was  no  attempt  to  apportion  the  blame,  as  strict  justice  was  deemed  to  be 
unattainable;  but  the  court  is  now  required  to  apportion  the  liabihties  according 
to  the  different  degrees  of  fault,  or  equally  if  different  degrees  of  fault  cannot  be 
established*). 

Difficult  questions  necessarily  arise  as  to  the  Umits  of  the  doctrine  of  contri- 
butory negUgence;  but  the  ordinary  meaning  of  negligence,  viz.  a  breach  of  a  duty 
to  exercise  ordinary  care,  caution  and  maritime  skill  is  perhaps  the  only  safe  guide ; 
where  the  neghgence  of  one  vessel  puts  another  vessel  into  a  position  in  which 
the  latter  cannot  by  the  exercise  of  ordinary  care  and  skill  avoid  a  collision  then 
only  the  former  vessel  is  to  blame :  but  if  the  latter  could  have  avoided  the  conse- 
quences by  using  ordinary  care,  then  the  original  negligence  of  the  former  vessel 
is  not  the  cause  of  the  coUision,  and  the  latter  vessel  alone  is  to  blame  ^). 

The  working  out  of  the  rule  of  division  of  loss  is  dealt  with  below  in  discussing 
damages  in  Admiralty  actions  6). 

Division  of  loss  now  the  universal  English  rule.  The  doctrines  of  contributory 
negligence  and  of  division  of  loss  are  applied  in  all  cases  of  collision-damage  where 
contributory  negUgence  is  found  to  exist,  in  whatever  English  court  the  action  may 
be'),  and  the  rule  of  division  of  loss  is  expressly  directed  to  be  appHed  in  aU  cases 
(whatever  the  nationality  of  the  ships  concerned),  wherever  the  damage  was  done. 
It  is  applied  to  damage  to  cargo  on  board  either  vessel'') ;  and  also  where  the  collision 
is  between  two  ships  owned  by  the  same  owners  8). 


1)  The  Margaret  (1884)  9  App.  Cas.  873,  p.  881;  cf.   The  Blow  Boat  [1912]  P.  217. 

2)  Maritime  Conventions  Act,  1911,  a.  1. 

3)  Judicature  Act,   1873,  s.  25  (9). 

4)  Maritime  Conventions  Act,  1911,  s.   1;  The  Rosalia  [1912]  P.   109. 
6)  The  Margaret  (1886)  9  App.  Cas.  p.  887. 

6)  See  p.  463. 
')  See  p.  463. 
8)  Chartered  Mercantile  Bank  of  India  v.  Netherlands  Steam  Co.  (1883)  10  Q.  B.  D.  521. 
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Presumption  of  fault  on  breach  of  Collision  Regulations.  Before  the  passing 
of  the  Maritime  Conventions  Act  i)  the  rule  of  division  of  loss  was  frequently  applied 
in  cases  where  the  court  was  bound  by  statute  2)  to  hold  that  a  ship  was  iu  fault 
because  she  had  infringed  some  one  or  other  of  the  ColHsion  Regulations  which 
in  the  circumstances  was  apphcable:  on  proof  of  such  infringement  the  court 
was  bound  to  hold  the  infringing  ship  to  blame^),  even  though  she  had  committed 
no  reaUy  negligent  act,  if  the  breach  could  by  any  possibility  have  contributed  to 
the  collision,  unless  the  court  was  satisfied  that  in  the  circumstances  it  was  necessary 
to  depart  from  the  regulation*).  It  was  immaterial  whether  the  infringement  did 
or  did  not  contribute  to  the  collision  if  by  any  possibility  it  could  have  contributed 
to  it^);  and  the  burden  of  proving  that  the  infringement  could  not  possibly  have 
contributed  to  the  collision  lay  on  the  party  guilty  of  the  infringement  6).  The  penal 
consequences,  however,  only  foUowed  where  there  had  been  some  opportunity  of 
complying  with  the  regulation  infringed');  and  departure  from  the  regulations 
could  be  justified  by  proof  of  necessity S);  it  was  not  necessary  also  to  show  that 
it  was  successful*). 

Presumption  of  fault.  Failure  to  stand  by.  A  similar  presumption  of  fault 
was  imposed  where  after  a  collision  either  vessel  failed  to  stand  by  to  assist  the  other 
vessel,  so  far  as  it  could  be  done  without  danger  to  the  vessel  required  to  stand  by, 
her  passengers  and  crewi").  This  presumption  was  less  frequently  importa  t  than 
the  presumption  under  section  419  (4),  as  where  a  vessel  was  in  fact  negligent  it 
was  superfluons,  and  where  she  was  proved  not  to  have  been  negligent  there 
was  'proof  to  the  contrary'  ii)  rebutting  the  presumption  i2) ;  but  it  would  have  sufficed 
to  impose  liability  on  a  ship  in  the  absence  of  any  other  evidence  save  the  fact 
of  collision,  or  where  the  circumstances  were  equally  consistent  with  the  negUgence 
of  either  vessel.  The  present  duty  of  a  master  to  render  assistance  to  any  person 
in  danger  at  sea^^)  is  not  to  detract  from  the  voluntary  character  of  his  services, 
if  any  are  rendered  i*) :  and,  even  before  this  provision  was  enacted,  where  two  vessels 
had  been  in  collision  by  the  fault  of  one,  the  other  might  earn  salvage  by  rendering 
assistance. 

Abolition  of  presumption  of  fault  by  the  Maritime  Conventions  Act.  The 
statutory  presumptions  of  fault  under  the  Merchant  Shipping  Act  now  are  abo- 
lishediS),  with  the  effect  that  a  breach  of  any  of  the  Collision  Regulations  now 
raises  no  presumption  of  fault,  except  in  so  far  as  the  same  evidence  which  proves 
a  breach  of  a  regulation  may  be  excellent  evidence  to  prove  negligence  in  fact. 
As  before  the  repeal  of  these  provisions,  evidence  that  a  vessel  has  disregarded  the 
customary  mode  of  navigation  is  evidence  of  negligence,  even  where  she  was  not 
bound  by  regulation  to  observe  that  mode  of  navigation's);  and,  similarly, 
disregard  of  the  ordinary  rules  of  seamanship,  such  as  moderate  speed  in  thick 
or  foggy  weather  or  keeping  a  good  look-out  is  very  cogent  evidence  of  negli- 
gence; so,  too,  a  breach  of  a  local  rule  of  navigation  is  very  good  evidence  of 
negUgence  unless  it  is  explained  by  other  evidence  justifying  the  departure  from 
the  rule  17). 

Presumption  of  fault  in  local  waters.  How  far  the  repeal  of  these  provisions 
as  to  presumptions  of  fault  wiU  abolish  such  presumptions  in  all  waters  is  a  diffi- 
cult problem.    Clearly  there  is  now  no  such  presumption  where  local  rules  have 

1)  1911  {1  &  2  Geo.  5,  c.  57)  s.  4. 

2)  M.  S.  A.  1894,  SB.  419  (4),  422. 

3)  Cf.   The  VoorwaHs  and  The  Khedive  (1880)  5  App.  Cas.  876. 
*)  Cf.   The  Benares  (1883)  9  P.  D.   16. 

5)  The  Corinthian  [1909]  P.  p.  280. 

6)  The  Arratoon  Apcar  (1889)  15  P.  D. 

')  The  Voorwarta  (1880)  5  App.  Cas.  p.  894. 

8)  The  Concordia  (1866)  L.  R.  1  A.   &  E.  p.  98. 

9)  The  Benares  (1883)  9  P.  D.  16.    Cf.   The  Hazelmere  [1911]  P.  69. 

10)  M.  S.  A.   1894,  8.  422. 

11)  Ibid.    s.  422  (2). 

12)  The  Tryst  [1909]  P.  333. 

13)  M.  C.  A.  1911,  s.  6  (1). 
li)  Ibid.  s.  6  (2). 

15)  M.  C.  A.   1911,  s.  4. 

16)  The  Fyenoord  (1858)  Swa.  374;  The  Kennet  [1912]  P.   114. 

17)  The  Raithwaite  Hall  (1874)  2  Asp.  210. 
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been  made  by  a  competent  authority  mider  the  Act  i)  in  such  a  manner  as  to  import 
the  penal  clause^)  with  its  penal  consequences,  as  these  consequences  no  longer 
attach;  but  where  the  local  rules  are  made  under  an  Act  which  creates  such  pre- 
sumptions as  formerly  were  created  by  s.  419  (4),  or  where  they  contain  a  vahd 
rule  imposing  such  consequences,  there  may  still  be  presumptions  of  fault.  AVhere 
nothing  in  the  Merchant  Shipping  Act,  or  in  a  local  Act  under  which  rules  have  been 
made,  or  in  the  rules  so  made,  creates  a  presumption  of  this  kind,  breach  of  a  rule 
is  eATidence,  not  proof,  of  negligence  3). 

Liability  lor  damage.  Who  may  be  made  liable  for  damage.  In  Admiralty, 
as  at  common  law,  the  person  whose  neghgence  causes  damage  is  legally  responsible 
for  it;  he  may  be  a  seaman,  pilot,  master  or  other  ship's  officer,  against  whom  the 
right  of  redress  is  not  necessarily  of  great  value;  or  he  may  be  some  person  who 
is  answerable  for  the  acts  of  another,  as  the  shipowner  or  a  charterer  by  demise. 

When  does  a  maritime  lien  for  damage  attach?  'The  result  of  the  authorities 
cited  appears  to  me  to  be  this,  that  the  maritime  hen  resulting  from  collision 
is  not  absolute.  It  is  prima  facie  a  habihty  of  the  ship  which  may  be  rebutted 
by  shewing  that  the  injury  was  done  by  the  act  of  some  one  navigating  the  ship 
not  deriving  his  authority  from  the  owners*) ;  and  that,  by  the  maritime  law,  char- 
terers in  whom  the  control  of  the  ship  has  been  vested  by  the  owner  are  deemed 
to  have  derived  their  authority  from  the  owners,  so  as  to  make  the  ship  Uable  for  the 
negligence  of  the  charterers  who  are  pro  hoc  vice  owners.  These  propositions  do 
not  lead  to  the  conclusion  that  where  as  between  the  charterers  and  the  person  in- 
jured, the  charterers  are  not  Uable,  the  ship  remains  Uable  nevertheless.  On  the  con- 
trary, I  draw  from  these  premises  the  conclusion  that  whatever  is  a  good  defence 
of  the  charterers  against  the  claim  of  the  injured  person  is  a  good  defence  for  the 
ship  .  .  .'  5).  If  it  can  be  estabUshed  that  a  person  in  charge  of  a  ship  has  been  guilty 
of  wilful  damage  or  of  negUgence  causing  injury  to  the  person  or  property  of  another, 
that  person  can  be  held  Uable ;  and  if  it  can  further  be  estabUshed  that  that  person 
stood  in  the  relation  of  servant  to  another  and  that  he  was  negUgent  in  the  course 
of  his  employment,  a  UabUity  is  established  against  the  employer  also^).  In  the  ordi- 
nary course  those  employed  about  a  ship  are  the  servants  of  the  owners,  and  the  fact 
of  ownership  has  been  held  to  be  prima  facie  evidence  that  the  master  and  crew 
are  the  owner's  servants'').  The  ordinary  rule  of  EngUsh  law  is  that  the  employer 
is  answerable  for  every  such  wrong  of  the  servant  or  agent  as  is  committed  in  the 
service  and  within  the  scope  of  his  authority,  though  no  express  command  or 
privity  of  the  master  be  proved  8).  In  the  case  of  coUision,  where  an  act  of  a  servant 
coming  within  this  principle  does  damage,  the  servant  is  personaUy  Uable  and  a  mari- 
time Uen  arises  against  the  ship;  but  if  the  act  is  merely  a  wrongful  act  of  the  ser- 
vant not  done  in  the  course  of  his  employment,  the  owner  is  not  answerable  and  no 
maritime  Uen  attaches^).  The  employer  might  be  held  liable  for  the  acts  of  servants 
causing  damage  to  others;  but  no  maritime  Uen  will  exist  unless  in  the  course  of 
their  employment  they  use  the  ship  as  the  instrument  of  mischief:  'to  estabUsh 
the  UabiUty  of  the  ship  itself  to  the  maritime  Uen  claimed  some  act  of  navigation  of 
the  ship  itself  should  either  mediately  or  immediately  be  the  cause  of  the  damage'  i"). 
The  UabiUty  of  the  owner  and  the  attaching  of  a  maritime  Uen  seem  to  be  convertible 
terms,  whether  the  owner  be  the  real  owner  or  owner  pro  hoc  vice.  'It  is  right  in 
principle  and  only  reasonable  in  order  to  secure  prudent  navigation  that  third 
persons  whose  property  is  damaged  by  negUgence  in  the  navigation  of  a  vessel 
should  not  be  deprived  of  the  security  of  the  vessel  by  arrangement  between  the 
persons  interested  in  her  and  those  in  possession  of  her:  and  I  consider  that  it  is 

1)  M.  S.  A.  1894,  8.  421  (2):  e.  g.  the  Hximber  rules. 

2)  Ibid.  s.  419  (4). 

3)  The  Harton  (1884)  9  P.  D.  44. 

*)  Serious  questions  may  arise  under  the  Maritime  Conventions  Act,  1911,  as  to  the  effect 
of  8.  9  (4)  in  extending  the  liability  of  the  ship  where  damage  is  done  by  'any  person  other  than 
the  owners  responsible  for  the  fault  of  the  vessel'. 

6)  The  Tasmania  (1888)  13  P.  D.  p.   118,  per  Sir  James  Hannen. 

6)  Biver  Wear  Commissioners  v.  Adamson  (1877)  2  App.  Cas.  p.  767,  per  Lord  Blackburn. 

7)  Ibid.  p.  768. 

8)  Lloyd  V.  Orace,  Smith  <Sa  Co.  [1912]  A.  C.  716. 

9)  Currie  v.  M'Knight  [1897]  A.  C.  97. 
10)  Ibid.  p.   101. 
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also  right  and  reasonable  that  persons  who  have  rendered  services  to  a  vessel  under 
circumstances  which  entitle  them  to  treat  her  as  owned  by  the  persons  in  possession 
should  have  the  same  rights  against  the  vessel  as  if  her  real  owners  had  been  in  possess- 
ion'i).  It  seems  to  follow  that  no  act  of  an  owner  can  defeat  the  right  of  third 
parties  to  claim  a  maritime  lien  in  respect  of  damage  by  a  vessel  for  which,  if 
the  owner  had  remained  in  possession,  he  would  have  been  answerable:  he  may 
demise  her  to  a  charterer  2)  or,  it  is  submitted,  leave  her  in  the  possession  and  custody 
of  another  for  sale^),  and  yet  there  will  be  a  maritime  lien  for  damage  done  by 
the  vessel,  enforceable  against  the  vessel  by  virtue  of  the  default  of  the  dominus 
'pro  tern/pore,  if  he  permits  her  to  be  in  the  possession  and  employment  of  another 
so  as  to  become  subject  to  maritime  liens,  although  the  real  cwner  may  not  be 
personally  responsible*). 

Liability  of  shipowners.  The  question  of  ownership  is  a  question  of  fact;  prima 
facie  the  registered  owner  is  the  employer  of  master  and  crew.  Where  a  vessel  is 
owned  by  co-owners  aU  those  who  are  co-owners  on  whose  behalf  the  vessel  is  being 
employed  (i.  e.  excluding  any  who  have  brought  an  action  of  restraint  and  obtained 
security)  are  liable  for  the  default  of  their  co-owners  personally  or  of  their  servants. 
Their  liability  is  joint  and  several,  i.  e.  a  person  injiu'ed  may  sue  either  one  or  some 
or  all;  but,  if  he  does  not  sue  all,  a  judgment  against  such  as  he  does  sue  is  a  bar 
to  his  thereafter  suing  the  others.  Each  co-owner  has  a  right  to  require  the  other 
co-owners  to  bear  their  rateable  proportion  of  damages  recovered  in  an  action 
against  himself,  and  where  a  part-owner  has  paid  the  sum  due  in  respect  of  the 
liability  for  a  collision  under  a  decree  in  an  action  for  limitation  of  liability,  the  sum 
may  be  brought  into  the  part-ownership  accounts  as  a  disbursement^). 

Liability  of  trustees.  Where  the  legal  owner  is  a  trustee,  he  is  entitled  to  be  in- 
demnified against  liabilities  incurred  by  him  as  legal  owner,  in  any  case  (where  he 
has  not  committed  a  breach  of  trust)  by  an  adult  beneficiary  8),  and  at  least  to  the 
extent  of  the  trust  property  where  a  beneficiary  is  an  infant'). 

Personal  liability  of  the  master  or  person  in  charge.  The  negligence  of  the  master 
or  other  person  in  charge  of  a  vessel,  if  she  causes  damage  to  a  third  person,  gives  a 
right  of  action  against  the  person  actually  negligent;  the  right  is  co-extensive  with 
the  right  against  the  employer,  but  the  person  injured  cannot,  after  recovering 
judgment  in  personam  against  either  the  employer  or  the  servant,  subsequently 
sue  the  servant  or  the  employer  (as  the  case  may  be)  for  the  same  wrong,  though 
the  judgment  remains  unsatisfied.  Where  the  master  is  also  a  part-owner,  he  cannot 
(but  his  co-owners  can),  limit  his  Uabihty^)  for  a  collision  occurring  with  his  actual 
fault  and  privity  8)  and  is  liable  for  the  full  damages  i").  Where  he  is  only  a  servant 
and  the  owner  is  not  answerable  for  his  neghgence,  a  remedy  in  rem  cannot 
be  enforced  against  the  employer,  and  the  remedy  against  the  master  must  be  in 
personam^'^). 

Negligence  of  a  lang's  ship.  Where  the  negligence  is  that  of  a  king's  ship,  there 
can  be  no  action  against  the  Crown,  and  the  only  person  who  can  be  sued  is  the  person 
actually  in  default,  i.  e.  the  person  deemed  to  be  in  charge  whose  neghgence  causes 
the  injury  12) J  not  necessarily  the  captain;  and  the  captain  is  not  responsible  for 
the  negligence  of  others  properly  in  charge,  as  he  is  not  their  employer.  The  Maritime 
Conventions  Act,  1911,  is  to  be  construed  as  one  with  the  Merchant  Shipping  Acts, 
1894 — 1907,  so  that  it  does  not  apply  to  king's  ships,  no  special  provision  having 
been  made  that  it  shall  do  so^^);  it  seems  therefore  to  foUow  that  where  there  is  a 
case  of  joint  default  by  a  king's  ship  and  any  other,  there  is  now  no  rule  of  division 
of  loss  available,  and  nothing  can  be  recovered  by  either  party. 

1)  The  Ripon  City  [1897]  P.  pp.  244,  245. 

2)  The  Lemmgton  (1874)  2  Asp.  473. 

3)  As  in  The  Orient,  cited  in  Williams  &  Bruce,  p.  83  (n). 
*)  Cf.   The  Bvpon  City  [1897]  P.  p.  244. 

s)  M.  S.  A.  1894,  s.  505. 

6)  Hardoon  v.  Belilios  [1901]  A.  C.   118. 

7)  Cf.  In  re  Raybould  [1900]  1  Ch.  199- 

8)  See  p.  465. 

9)  The  Yarmouth  [1909]  P.  293. 

10)  As  he  is  an  actual  wrongdoer. 

11)  Cf.  p.  445. 

12)  Cf.   The  Sanspareil  [1900]  P.  267. 

13)  M.  S.  A.   1894,  3.  741. 
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Excuse  of  obedience  to  orders  that  must  be  obeyed.  As  a  shipowner  can  only 
be  held  hable  for  his  own  negligence  or  for  the  neghgence  of  his  servants,  it  follows 
that  it  is  a  good  defence  that  he  or  his  servants  were  acting  under  superior  orders, 
that  is,  orders  which  he  is  required  by  law  to  obey.  Such  orders  may  be  those  of : 

1.  Compvilsory  pilots,  or 

2.  Harbour  and  other  similar  authorities,  or 

3.  Other  officials  entitled  to  issue  orders  as  to  navigation  and  handling  of  his 
ship. 

Defence  of  compulsory  pilotage.  A  pilot  is  any  person  not  belongiag  to  a  ship 
who  has  the  conduct  (i.  e.  control)  thereof^).  If  the  ship  is  bound  to  employ  a 
pilot  by  law  2)  and  does  so,  that  pilot  is  not  a  servant  of  the  shipowner,  and  the  ship- 
owner is  not  liable  for  his  acts  or  defaults.  He  remains  liable  for  the  acts  and  defaults 
of  his  servants  while  the  pilot  is  on  board,  but  for  the  acts  of  the  pilot  who,  as  to  na- 
vigation in  the  pilotage  waters,  supersedes  the  master,  he  is  not  liable;  for  collisions 
and  damage  done  by  the  pilot's  neglect  or  default  in  British  waters  only  the  pilot 
is  liable. 

This  immunity  of  the  shipowner  is  a  pecxdiar  feature  of  English  law,  and  is 
rarely  found  elsewhere.  It  only  extends  to  cases  of  compulsory  employment  of 
a  pilot  who  is  not  one  of  the  owner's  servants  on  the  ship  or  another  ship  of  the  same 
owner;  if,  as  frequently  happens,  the  master  has  a  pilotage  certificate  qualifying 
him  to  act  as  pilot  in  particular  waters^),  the  owner,  if  he  does  not  take  a  pilot  from 
outside,  remains  liable  for  the  acts  of  the  master  qua  pilot  as  well  as  qiM  servant. 

Compulsory  pilotage  in  British  waters.  The  English  pilotage  law  extends  only 
to  the  United  Kingdom  and  the  Isle  of  Man*),  but  within  those  Umits  it  appHes 
to  aU  ships,  British  or  foreign,  which  are  under  an  obligation  to  have  a  pilot :  there 
is  no  general  obHgation  to  take  a  pUot,  but  a  particular  obligation  in  certain  areas 
for  particular  classes  of  ships.  The  chaos  of  the  law  with  regard  to  compulsory 
pilotage  is  one  of  the  least  creditable  features  of  English  maritime  law.  It  is  fuUy 
discussed  in  a  work  of  recognised  authority  S);  and  it  is  deemed  better  to  indicate 
here  only  a  few  general  propositions.  The  effect  of  legislation  is  to  continue  in  force 
compulsory  pilotage  where  it  was  made  compulsory  by  the  act  of  6  Geo.  4,  c.  125, 
subject  to  aU  exemptions  then  in  operation  8);  vessels  carrjdng  passengers  between 
any  two  places  in  the  United  Kingdom,  Channel  Islands,  and  the  Isle  of  Man  must 
carry  a  qualified  pUot'):  but  a  vessel  passing  through  an  intermediate  pilotage 
district  from  a  place  outside  that  district  is  exempt  from  employing  a  pilot  in  that 
district  (except,  presumably,  where  she  is  required  to  carry  a  pilot  under  s.  604) , 
unless  she  is  going  to  load  or  discharge  in  the  district  8). 

If  no  qualified  pUot  is  available^),  an  unqualified  pilot  may  be  employed^"), 
but  one  qualified  may  supersede  the  unqualified  pilot  i^);  whether  the  owner  incurs 
any  liability  by  failure  to  allow  a  qualified  pilot  to  supersede  an  unqualified  pilot 
is  not  clear  on  the  statute  12)_ 

Negligence  of  a  compulsory  pilot.  Where  the  negligence  is  that  of  a  compulsory 
pilot  13)  in  British  waters,  neither  shipowner  nor  master  is  responsible  for  any  injury 
caused  1*),  and  as  a  rule  the  authority  which  licenses  the  pilot  to  act  is  exempted 
by  statute  from  liability.  The  shipowner's  liability  for  his  acts  in  foreign  waters 
depends  on  the  local  law  and  its  effect  in  making  the  pUot  controller  or  adviser. 
The  only  mode  of  proceeding  against  a  compulsory  pilot  for  injury  caused  by  his 

1)  Ibid.  s.  742. 

2)  Ibid.  s.  603. 

3)  Ibid.  s.  599. 

4)  Ibid.  s.  572. 

5)  Marsden's  Collisions  at  Sea,  6th  ed.,  1910,  pp.  242  et  aeq. 
«)  M.  S.  A.   1894,  s.  603;  and  cf.  s.  625. 

')  Ibid.  s.  604. 

8)  Cf.   The  Winston  (1884)  9  P.  D.  85. 

9)  Cf.   The  Carl  XV.  [1892]  P.  324. 

10)  M.  S.  A.  1894,  8.  596. 

11)  Ibid.  s.  597. 

12)  Ibid.  ss.  598,  622  (2). 

13)  See  p.  448.     If  both  vessels  are   to   blame,   only  a  vessel  not  having  a  compulsory 
pilot  can  be  made  to  pay  damages:  The  Hector  (1883)  8  P.  D.  218. 

14)  M.  S.  A.   1894,  s.  633. 
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negligence  is  by  an  action  in  -personam;  if  he  is  a  Trinity  House  pilots)  his  Kability 
is  liimted  to  the  amount  of  his  pilotage  fee  together  with  the  amount  of  his  bond 
(£100)2). 

Negligence  of  a  non-compulsory  pilot.  Where  the  pilot  is  not  compulsory, 
the  owner  is  liable  for  his  defaults  as  for  the  defaults  of  other  servants;  so  where 
the  pilot  is  taken  on  board  under  compulsion  of  law,  but  the  employment  is 
continued  for  the  benefit  of  the  owner,  the  owner  is  responsible,  but  if  the  pilot 
is  necessarily  taken  on  board  in  a  pilotage  district  and  is  navigating  within  that 
district,  the  shipowner  is  protected,  and  continues  to  be  protected  from  liability 
so  long  as  the  pilot  is  authorised  to  be  on  board  as  pUot,  since  in  such  cases  the  pilot 
never  becomes  the  owner's  servant^). 

Evidence  to  support  a  plea  of  compulsory  pilotage.  It  is  for  the  shipowner 
to  make  out  a  defence  of  compulsory  pilotage,  and  to  do  so  he  must  prove: 

1.  That  he  had  taken  on  board  a  qualified,  i.  e.  duly  hcensed*),  pilot  (or,  where 
no  qualified  pUot  is  available,  an  imqualified  pilot  5). 

2.  That  the  pilot  was  acting  in  charge  of  the  ship  in  a  district  in  which  the 
employment  of  such  a  pUot  was  compulsory  by  law  6).  Compulsion  by  law 
exists  where  an  act  is  prescribed  to  be  done  by  a  statute  which  imposes 
a  penalty  on  a  person  who  faUs  to  do  the  act').  The  period  of  compulsion 
extends  from  the  time  when  the  vessel  is  required  to  take  the  pUot  up  to 
the  time  when  he  ceases  to  be  compiUsorUy  in  charge;  including  all  the 
incidents  of  navigation  on  the  way:  'Can  it  make  any  difference  whether 
the  ship  is  anchored,  compulsorUy  but  temporarily,  because  of  the  state 
of  the  tide?  I  cannot  see  that  it  makes  any  difference  at  all.  If  it  did 
it  would  be  sufficient  to  anchor  a  ship  at  any  spot  within  the  harbour,  and 
then  say  the  pUotage  ceased  ...  It  seems  to  me  that  what  is  pUotage  into 
a  harbour,  where  it  is  left  general,  must  be  determined  by  the  place  in  that 
harbour  to  which  the  vessel  is  intended  and  destined  to  go,  and  if,  for  any 
temporary  purpose,  she  is  interrupted  in  getting  there,  because  of  tide, 
wind,  fog,  and  so  forth,  she  is  none  the  less  on  the  way  to  the  place  to  which 
she  has  to  go' 8),  so  that  the  compulsory  pUotage  wiU  continue  until  the  vessel 
actually  reaches  her  destination  within  a  compulsory  pilotage  area. 

3.  That  the  pilot  was  in  sole  charge;  this  is  required  because  the  exemption  of 
the  shipowner  is  based  on  the  fact  that  a  pilot  compulsorUy  taken  on  board 
is  not  iQ  the  employment  of  the  shipowner  and  is  not  his  servant.  This 
principle  is  sufficiently  clear  where  the  EngUsh  law  of  compulsory  pUotage  is 
concerned;  but  where  an  Enghsh  court  is  dealing  with  a  question  of  foreign 
pUotage  law  it  has  to  consider  what  the  effect  of  that  law  is ;  if  that  law  puts 
the  pUot  iuto  a  simUar  position  to  that  of  a  compulsory  pUot  in  British  waters 
the  same  consequences  foUow  as  where  the  pUotage  is  in  British  waters: 
'It  must  be  remembered  that  this  exemption  from  UabUity  is  founded  upon 
the  principle  that  the  pUot  is  taken  by  compulsion  of  law,  and  that  to  him 
is  committed  the  sole  charge  of  the  ship.  These,  at  least,  are  the  positions 
of  British  law  which  were  reUed  upon  by  the  defendants;  but  in  the  present 
case  it  is  expressly  declared  in  the  4th  Article  of  the  Suez  Canal  Regulations 
that  the  duty  of  the  pUot  is  to  act  as  the  adviser  of  the  captain  in  matters 
requiring  local  and  practical  knowledge  of  the  Canal;  but  that  the  respon- 
sibUity  as  regards  the  management  of  the  ship  devolves  solely  upon  the 
master.  This  regulation  appears  to  me  to  alter  the  usual  relations  of  the  master 
and  pUot  and  to  take  away  the  reason  of  the  law  upon  which  the  exception 
rests'^) ;  and  simUarly  (as  to  Belgian  law)  'though  a  pUot  may  be  compiUsory 
in  the  sense  that  if  he  is  not  accepted  he  must  stUl  be  paid  for,  yet  he  is  not 
a  person  legally  ia  charge;  the  result  being  that  although  in  point  of  fact  the 

1)  M.  S.  A.   1894,  ss.  618—621. 

2)  Ibid.  s.  619  (11). 

3)  6.  S.  N.  Go.  V.  British  &o.  8.  N.  Co.  (1869)  L.  R.  4  Ex.  238. 
*)  M.  S.  A.  1894,  s.  586  (1). 

6)  The  Carl  XV.  [1892]  P.  324;  M.  S.  A.   1894,  s.  596. 

6)  M.  S.  A.   1894,  8.  633;  The  Nicolay  Belozwetow  [1913]  P.  1. 

7)  Cf.  Ibid.  ss.  603  (2),  604  (1);  The  Hibernian  (1872)  L.  R.  4  P.  C.  511. 

8)  The  Ole  Bull  [1905]  P.  p.  65. 

»)  The  Guy  Mannering  (1882)  7  P.  D.  p.  56;  cf.  ibid.  p.   134. 
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pilot  is  navigating  and  solely  in  charge,  yet  if  the  ship  does  damage  in  conse- 
quence of  negligent  navigation  the  owners  are,  according  to  Belgian  law,  respon- 
siblei)',  with  the  result  that  in  a  case  of  collision  between  two  British  vessels 
in  the  River  Scheldt,  where  each  was  carrjring  a  pilot  under  compulsion  of 
Belgian  law,  the  obligation  to  carry  a  pilot  did  not  suffice  in  an  English  court 
to  excuse  the  owner  of  the  vessel  in  default. 
4.  That  the  damage  was  solely  due  to  negligence  of  the  pilot.   'The  cardinal 
principle  to  be  borne  in  mind  in  these  pilotage  cases  ...  is  that  the  pilot 
is  in  sole  charge  of  the  ship  and  that  all  directions  as  to  speed,  course,  stopping, 
and  reversing,  and  every  thing  of  that  kind,  are  for  the  pilot;  and  I  entirely 
agree  . . .  with  the  opinions  of  very  learned  judges  ...  as  to  the  danger  of  a 
divided  command  and  the  danger  of  interference  with  the  conduct  of  the 
pilot,  and  that  if  anything  of  that  kind  amounts  to  an  interference  or  divided 
command  serious  risk  is  run  of  the  ship  losing  the  benefit  of  the  compulsory 
pilotage  . .  .  But  side  by  side  with  that  principle  is  the  other  principle  that 
the  pilot  is  entitled  to  the  fuUest  assistance  of  a  competent  master  and  crew, 
of  a  competent  look-out,  and  of  a  well-found  ship^)'.  If  the  vessel  does  injury 
while  in  charge  of  a  compulsory  pilot  because  her  owners  have  sent  her  to  sea 
in  an  inefficient  condition  of  hull  or  equipment,  or  with  an  incompetent  master 
or  insufficient  crew;  or  if  at  sea  the  master  and  crew  do  not  obey  the  orders 
of  the  pilot  as  to  navigation  and  manoeuvres,  or  fail  to  give  to  the  pilot  their 
assistance  and  information  as  to  existing  circumstances  3)  or  any  unusual 
f eatiure  about  the  vessel  which  the  pilot  should  know,  or  if  the  pilot  is  actively 
interfered  with,  then  the  injury  cannot  be  said  to  be  due  to  the  sole  negligence 
of  the  pilot*).  The  extent  to  which  interference  with  the  pilot  in  charge  can 
be  Justified  is  necessarily  indefinite;  in  cases  of  manifest  incompetence,  such 
as  ignorance  or  intoxication,  or  of  failure  on  his  part  to  appreciate  an  imminent 
danger,  or  of  other  great  necessity^),  it  has  been  said  that  there  is  a  duty 
to  interfere;  but  if  the  interference  cannot  be  justified  on  such  grounds,  the 
owner  will  be  liable  for  the  improper  interference  of  his  servants,  as  the  injury 
wiU  in  fact  be  due  to  their  acts,  not  to  the  acts  of  the  pilot.  What  the  position 
of  the  master  wUl  be  where  he  has  justifiably  taken  control  out  of  the  hands 
of  the  pilot,  and  subsequently  injury  is  done  by  his  negligence,  has  not  been 
authoritatively  decided,  but  it  may  be  that  he  is  not  necessarily  acting  as  a 
mere  servant  of  the  owner  6).    The  master  has  undoubtedly  a  duty  to  give 
information,  counsel  and  warning'),  but  except  in  the  case  of  incompetence 
or  wilful  neglect  he  cannot  safely  do  more:  he  remains  responsible  for  the 
ordinary  working  of  the  ship  and  her  readiness  for  such  operations  as  may 
be  required,  such  as  having  anchors  prepared,  lights  ready,  and  a  good 
look-out  kept  and  a  capable  man  at  the  wheel.    Although  an  accident 
may  be  originally  attributable  to  a  compulsory  pilot,  yet,  if  any  fault  of 
the  owner  or  of  the  master  of  the  vessel  has  contributed  to  it,  the  respon- 
sibility remains  with  the  owner  8). 
Orders  ol  dock-masters  or  habour-masters.  Where  a  ship  is  navigated  or  handled 
under  the  orders  of  a  dock-master  or  a  harbour-master  whose  orders  the  vessel 
is  bound  to  obey,  the  owner  is  not  hable  for  injury  done  by  the  vessel  in  consequence 
of  obedience  to  such  orders »).    'When  a  vessel  is  within  the  jurisdiction  of  the 
harbour-master  and  he  is  giving  his  orders  as  to  the  place  of  anchorage,  it  is  only 
in  the  last  resort  and  when  the  danger  is  fully  obvious  that  any  rational  man  would 
think  that  the  harbour-master's  orders  should  not  be  attended  to'i°).  Precisely  the 
same  obligation  as  to  efficient  equipment  of  the  vessel,  and  competence  and  prompt 
obedience  to  orders  by  the  master  and  crew,  and  readiness  for  the  normal  incidents 


1)  The  Dallmgton  [1903]  P.  p.  81. 

2)  The  Tactician  [1907]  P.  pp.  250,  251;  The  Elyaia  [1912]  P.  152. 

3)  Cf.  ibid.  p.  253. 

*)  Cf.   The  City  of  Cambridge  (1874)  L.  R.  5  P.  C.  pp.  459,  460. 

6)  Cf.   The  Argo  (1859)  Swa.  p.  464. 

8)  There  seems  to  be  no  English  decision  on  the  point. 

7)  Cf.   The  LoMiho  (1851)  7  Moo.  P.  C.  427;  and  3  W.  Rob.  310. 

8)  Clyde  Navigation  Co.  v.  Barclay    (1876)  1  App.  Cas.  790. 

9)  Beney  v.  Magistrates  of  Kirkcudbright  [1892]  A.  C.  264. 
10)  Ibid.  p.  275. 
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of  navigation,  are  expected  of  the  ship  as  in  the  case  of  compulsory  pilotage;  and 
although  the  vessel  is  bound  to  obey  orders  it  is  no  defence  if  the  orders  are  ex- 
ecuted carelessly  1). 

Liability  of  Dock  or  Harbour  Authority  and  their  officials.  Where  the  ship- 
owner is  exonerated  by  reason  of  his  vessel  having  duly  conformed  to  the  orders 
of  a  harbour-master  or  similar  official  entitled  to  give  orders,  the  official  himself 
will  be  Hable  for  damage  done  by  reason  of  his  negligent  orders,  and  unless  wholly 
or  partially  exempted  (as  by  Act  of  ParUament  or  otherwise)  his  employers  also  2) 
will  be  hable,  whether  they  are  a  corporation  or  an  individual  trading  for  profit,  or 
a  corporation  formed  for  public  purposes  and  levying  tolls  for  such  purposes  only 
and  receiving  no  profits  or  emoluments^) ;  but  it  has  been  held  that  trustees  receiving 
no  tolls  and  no  emoluments  may  not  be  so  hable*).  Such  authorities  may  in  some 
cases  limit  their  habihty^),  and  must  be  sued  within  six  months  of  the  injury «). 

Superior  orders;  convoy  or  fleet  of  transports.  Where  two  or  more  vessels  are 
sailing  in  company,  and  damage  is  done  to  one  by  another  in  the  course  of  ex- 
ecuting without  neghgence  orders  of  an  official  whom  the  vessels  were  bound  to 
obey,  the  owner  of  the  vessel  will  be  free  from  liability,  because  all  the  vessels 
in  the  convoy  have  imphedly  agreed  to  take  the  risk  of  damage  arising  from  such 
orders,  or  else  on  the  simple  ground  that  the  vessel  alleged  to  be  in  fault  was  doing 
no  more  than  she  was  bound  to  do  by  statute  or  contract'). 

Who  may  sue  for  damages.  In  a  damage  action  the  parties  entitled  to  sue  may 
be: 

1.  Owners,  whether  registered  owners  or  unregistered,  and  legal  or  equitable, 
provided  that  a  beneficial  owner  is  able  to  prove  his  beneficial  proprietary 
interest;  part-owners  may  sue  collectively  or  individually. 

2.  The  master  and  crew  suing  for  loss  of  their  personal  effects,  such  as  clothing 
and  instruments  of  navigation,  or  for  personal  injuries;  they  can  sue  the 
owners  of  the  wrong-doing  ship  even  if  their  own  vessel  belongs  to  the  same 
owners,  as  this  is  not  a  case  of  common  employment  8),  but  where  the  neg- 
ligence is  solely  that  of  the  master  or  crew  of  the  claimant's  own  vessel 
it  is  that  of  a  person  in  common  employment  with  the  claimant  and  he 
cannot  recover  damages  8). 

3.  Persons  injured,  claiming  either  in  rem  if  directly  injured  by  a  ship,  or  in 
any  case  in  personam. 

4.  Persons  whose  property  is  injured,  such  as  cargo-owners  or  passengers 
in  respect  of  their  effects. 

5.  Bailees  or  other  persons  who  have  at  the  time  of  injury  a  special  property 
in  the  vessel  or  goods  injured^*'). 

Subrogation:  rights  of  underwriters.  Underwriters  who  have  indemnified 
an  assured  are  subrogated  to  any  rights  of  action  which  the  assured  may  have; 
they  cannot  successfully  bring  any  action  which  he  could  not  bring,  either  by  reason 
of  his  being  himself  in  fault  or  of  his  having  compromised  or  waived  his  claim  or 
being  unable  to  sue  at  aU,  as  where  the  ship  in  fault  is  another  vessel  belonging  to 
the  assured  or  his  wife^^).  Underwriters  have  a  common  interest  with  their  assured 
sufficient  to  justify  them  in  assisting  him  to  assert  or  resist  a  claim. 

Amount  of  damages.  The  amoimt  of  the  damages  recoverable  depends  in  Ad- 
miralty sometimes  on  the  form  of  action  and  sometimes  on  the  statutory  right  to 
limit  Uabihty  and  sometimes  on  the  appUcation  of  the  rule  of  division  of  loss  where 
both  are  to  blame.  In  an  action  in  rem  in  which  no  owner  appears  no  more  can  be 
recovered  than  the  value  of  the  res  (less  the  marshal's  charges  and  possession  fees), 
but  where  an  owner  has  appeared  it  is  held  that  by  appearance  he  becomes  hable 


1)  The  Cynthia  (1876)  2  P.  D.  52. 

2)  East  London  Harbour  Board  v.  Caledonia  «fcc.  Co.  [1908]  A.  C.  271. 

3)  Mersey  Docks  <fcc.   Trustees  v.  OOibs  (1866)  L.  R.   1  H.  L.  93. 
*)  Forbes  v.  Lea  Sc.  Board  (1879)  4  Ex.  D.   116. 

6)  See  p.  466. 

6)  PubUo  Authorities  Protection  Act  1893  (56   &  57  Vict.  c.  61). 

')  Cf.  Hodgkinson  v.  Fernie  (1857)  2  C.  B.  N.  S.  415. 

8)  The  Petrel  [1893]  P.  320. 

9)  Hedley  v.  Pinkney  [1894]  A.  C.  222;  but  he  may  get  compenBation, 

10)  Cf.   The  WinkfieU  [1902]  P.   117. 

11)  Simpson  v.   Thompson  (1877)  3  App.  Cas.  279. 
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in  personam  for  the  whole  damages  recoverable,  though  they  may,  with  or  without 
the  costs,  exceed  the  value  of  the  res  or  of  the  bail  given,  if  any^),  even  if  he  be 
a  foreigner  resident  out  of  the  jurisdiction,  so  that  he  could  not  while  beyond  the 
jurisdiction  be  made  defendant  in  an  action  in  personam^).  Secondly,  where  a  ship- 
owner is  allowed  to  hmit  his  UabiHty,  the  hmitation  enures  for  his  benefit  by  way 
of  limiting  the  amount  recoverable,  but  in  no  way  affects  the  principle  of  assessment 
of  the  damages.  Lastly,  where  both  vessels  are  found  to  blame  the  loss  is  payable 
prima  facie  in  proportion  to  the  fault  of  each  vessel,  or,  i£  the  fault  of  one  cannot 
be  said  to  exceed  the  fault  of  another,  equally  3). 

Measure  of  damages:  restitutio  in  integrum.  The  general  principle  in  assessing 
damages  is  restitutio  in  integrum :  to  put  the  person  injured  into  the  same  pecuniary 
position  as  that  in  which  he  was  before  the  injury*) ;  this  indemnity  will  include  all 
direct  loss,  and  also  any  consequential  loss  which  has  actually  been  caused  and  of 
which  the  amount  can  be  satisfactorily  proved.  While  the  direct  loss  flowing  from 
the  collision  itself  can  be  ascertained  without  serious  difficulties,  the  rule  that  you 
can  only  recover  consequential  losses  if  not  too  remote,  leads  to  many  disputes 
as  to  the  inclusion  of  particular  items. 

Total  loss.  Where  a  vessel  is  totally  lost  by  coUision  the  damages  are  her  market 
value  as  between  wiUing  vendor  and  wiUing  purchaser  at  her  home  port  at  the  time 
of  the  coUision;  this  is  a  question  of  evidence  and  may  depend  on  many  circumstances, 
such  as  the  possibUity  of  procuring  a  similar  vessel,  and  the  condition  and  age 
of  the  vessel  lost^).  Many  vessels,  such  as  some  Atlantic  liners,  have  no  real  market 
value  for  such  a  test  to  be  appUcable,  and  in  such  cases  the  measure  of  damages 
is  the  fair  value  of  the  vessel  to  her  owner  for  business  purposes  as  a  going  concern  S). 

Assessment  of  value:  what  elements  considered.  In  Admiralty  the  value  at  the 
time  of  the  loss  includes  not  the  mere  value  of  the  vessel,  but  her  value  in  respect 
of  her  existing  engagements,  so  that  the  prospective  profit  to  be  made  under  her 
engagements  has  to  be  considered,  although  this  principle  may  produce  very 
different  amounts  of  damages  in  two  very  similar  collisions'') :  the  owner  is  therefore 
entitled  to  the  freight  which  has  been  lost  on  the  particular  adventxire  (less  the  pro- 
spective cost  of  earning  it),  and  may  be  allowed  the  fmrther  prospective  profits 
of  future  employment  already  secured  under  a  contract,  less  a  deduction  for  con- 
tingencies*). 

Interest  on  damages.  Where  the  vessel  was  earning  freight  no  interest  on  dam- 
ages is  payable  before  the  presumed  date  when  the  voyage  would  have  been 
completed,  from  which  time  interest  runs  (at  4%  usually)  on  the  damages  (i.  e. 
value  of  ship  +  freight  receivable)  from  the  presumable  day  when  payment  would 
have  been  made  8),  whereas  if  she  was  not  earning  freight,  interest  would  run  from 
the  date  of  the  collision^')  and  if  she  was  under  a  charter  but  not  loaded,  interest 
wiU  only  run  from  the  date  of  the  presumable  payment  of  any  sum  allowed  by 
way  of  profits^i).  Interest  and  profits  are  in  effect  mutually  exclusive,  except  that 
where  the  wrongdoing  vessel's  UabUity  is  limited  and  so  becomes  less  than  the  loss 
of  the  vessel  injured,  interest  is  given  on  the  whole  amoimt  to  which  liability  is 
Umited  as  from  the  date  of  the  coUision  ^  2). 

Mitigation  of  damages.  A  person  injured  by  the  wrongful  act  of  another  is  not 
necessarily  entitled  to  recover  aU  the  subsequent  loss  if  it  is  whoUy  or  partiaUy 
attributable  to  his  own  faUure  to  act  prudently  after  the  injury,  as  it  is  his  duty 
to  mitigate  the  damages  if  it  is  reasonably  possible  to  do  so.  The  standard  of  pru- 
dence in  the  stress  of  a  recent  coUision  is  not  required  to  be  greater  than  can  reason- 
ably be  demanded  of  a  man  compeUed  to  act  in  the  circumstances  of  danger 


1)  The  Gemma  [1899]  P.  285. 

2)  Cf.   The  Vwar  (1876)  2  P.  D.  29;  The  Dv/pUix  [1912]  P.  8. 

3)  Maritime  Conventions  Act,  1911,  s.   1. 

4)  The  City  of  Peking  (1890)  15  App.  Cas.  438. 
B)  Cf.   The  Clyde  (1856)  Swa.  23. 

6)  The  Harmonides  [1908]  P.  1,  p.  6. 

7)  The  Racine  [1906]  P.  273. 

8)  Ibid. 

9)  Cf.   The  Kate  [1899]  P.  p.   174. 

10)  The  Northwmbria  (1869)  L.  R.  3  A.   &  B.  p.  12. 

11)  The  Kate,  libi  supra. 

12)  The  Northumhria,  ubi  supra. 
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and  difficulty  created  by  such  a  collision.  He  should  do  what  he  can  to  save 
the  ship  by  Jettison,  or  by  beaching  her  if  advisable,  or  by  accepting  offers  of  assistance, 
or  by  standing  by  if  there  is  reason  not  to  abandon  her  totally  forthwith.  The 
same  principle  applies  where  the  loss  is  not  total;  if  the  vessel  can  be  repaired 
and  her  repaired  value  exceeds  the  costs  of  repair,  or  if  although  a  particular  adven- 
ture is  frustrated,  profits  may  be  made  by  an  adventure  which  can  reasonably  be 
substituted,  there  is  a  duty  to  do  so;  and  where  the  person  injured  does  not  adopt 
such  reasonable  steps  as  may  be  available,  the  wrongdoer  is  only  liable  for  the  actual 
collision-damage,  if  he  can  prove  that  the  remainder  is  not  due  to  his  negligence. 

Loss  after  injury  by  collision;  duty  to  repair.  So  too,  although  where  a  vessel 
is  injured  by  collision  and  shortly  afterwards  is  totally  lost  or  receives  further  in- 
jury the  loss  or  further  damage  is  prima  facie  to  be  attributed  to  the  original  injury, 
the  wrongdoer  is  at  liberty  to  prove  that  the  injured  vessel,  having  had  an  opportunity 
of  averting  the  further  loss  has  not  done  what  it  was  reasonable  that  she  should 
do,  as  where  after  a  collision  a  vessel  reached  a  port  of  refuge  and  was  there  re- 
paired, but  only  inadequately,  and  then  proceeded  on  her  voyage  and  was  lost  by 
reason  of  the  inadequacy  of  the  repairs^). 

Consequential  damages.  The  person  injured  however  is  entitled  to  recover  not 
on  ly  such  losses  as  flow  directly  from  the  coUision,  but  also  losses  which  are  the  ne- 
c  e  ssary  consequence  of  injuring  a  vessel  and  thereby  entailing  expenses  and  loss  of  pro- 
fit to  her  owners.  Thus,  where  salvage  services  are  rendered,  the  salvage  awarded  2) 
and  the  costs  of  giving  security  in  a  salvage  action 2)  are  allowed  as  damages;  also 
necessar  y  towage  expenses  and  life-salvage,  and  the  expenses  of  removing  the  wreck 
where  the  owner  of  the  vessel  wrecked  is  legally  liable  to  pay  them*),  or  of  raising 
a  vessel  where  it  is  reasonable  to  do  so,  and  bringing  her  to  a  dock  to  ascertain  whether 
it  is  prudent  to  repair  her  at  aU^),  even  if  it  is  decided  not  to  repair  (in  such  a  case 
the  value  of  the  vessel  as  she  stands  would  have  to  be  credited  against  the  damages). 
The  expenses  of  detention  for  repairs,  including  the  loss  of  use  of  the  ship  and  the 
wages  of  servants  properly  retained  in  connexion  with  repairs,  are  allowed;  the 
principle  is  that  the  owner  is  entitled  to  have  made  good  to  him  the  loss  incurred 
by  no  t  having  his  vessel  available  either  to  earn  profits  which  she  was  in  the  course 
of  CMmng  when  injured,  e.  g.  profits  of  fishing^),  salvage  or  freight  or  prospective 
earnings  under  a  contract  of  employment');  or  where  the  loss  is  not  in  respect 
of  profit-earning  but  of  capacity  to  render  valuable  services,  damages  for  the  loss 
of  the  use  of  the  vessel,  even  though  it  cannot  be  shown  that  any  definite  loss  was 
caused,  as  in  the  case  of  a  dredger 8)  or  a  warship*). 

Su  ms  payable  to  third  persons.  The  damages  recoverable  include  sums  which 
have  to  be  paid  to  third  persons,  such  as  claimants  under  the  Workmen's  Compen- 
sation A  ct^")  or  damages  (subject  to  the  rule  of  division  of  loss)  payable  to  a  third 
vessel  by    reason  of  the  joint  negUgence  of  the  claimant's  ship  and  another^i). 

XIX.    Damage  to  Goods. 

Damag  s  to  goods  on  board  a  vessel  may  found  an  action  in  Admiralty  in  four 
ways: 

1.  Damage  by  the  negligence  of  a  vessel  other  than  the  carrying  vessel. 

2.  Damage  by  the  Joint  or  contributory  negligence  of  the  carrying  vessel 
and  another  vessel. 

3.  Damage  through  the  sole  negUgence  of  the  carrying  vessel;  and 

4.  Damage  by  negligence,  misconduct  or  breach  of  contract  of  the  carrying  ship, 
where  the  claim  is  by  a  goods-owner  ,  consignee  or  holderof  a  bill  of  ladrng^^). 

1)  The  BruxeUesvilU  [1908]  P.  312. 

2)  The  Legatus  (1856)  Swa.  168. 

3)  R.  S.  C.  Order  XH,  r.  21  A. 
*)   The  Watteend  [1907]  P.  302. 

5)  The  Empress  Eugenie  (1861)  Lush.  138. 

«)  The  Risohao  (1883)  8  P.  D.  109. 

')  The  Kate  [1899]  P.  165. 

8)  The  Marpeesa  [1907]  A.  C.  241. 

9)  The  Astrakhan  [1910]  P.  172. 

10)   The  Currie  [1909]  P.  176;  and  see  post,  p.  459. 

")    The  Frankland  [1901]  P.  161.  . 

12)    A.  C.  A.   1861,  a.   6. 
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Damage  by  the  negligence  of  a  vessel  other  than  the  carrying  vessel.  Such  damage 
is  usually  inflicted  by  collision  as  the  natural  or  probable  consequence  of  the  wrong- 
ful act  or  default  of  some  vessel;  it  gives  a  maritime  hen  enforceable  in  rem  or  by 
an  action  in  'personam  against  the  actual  wrongdoer  or,  if  he  was  acting  as  a  servant, 
against  his  employer.  The  principles  appUcable  are  precisely  the  same  as  in  the 
case  of  a  collision  between  ships;  and  the  goods-owner  has  a  similar  right  of  action. 
In  such  cases  a  collective  action  is  most  usually  brought  by  shipowner,  master, 
crew  or  passenger  suing  for  lost  effects,  or  by  owner,  consignee  or  bailee  in  respect 
of  goods.  If  the  goods-owner,  as  he  may,  sues  separately,  the  Court  may,  and 
probably  wiU,  stay  his  action  until  after  the  decree  in  the  collision  claim;  but  any 
such  action  must  be  brought  within  two  years  of  the  damage,  imless  the  Court 
is  satisfied  that  the  period  ought  for  good  reason  to  be  extendedi). 

Damage  to  goods  by  the  common  negligence  of  the  carrying  vessel  and  another. 
Where  damage  to  goods  on  board  one  vessel  is  caused  by  the  common  fault  of  that 
vessel  and  one  or  more  other  vessels,  the  vessels  jointly  in  fault  are  Uable  in  pro- 
portion to  the  degree  of  fault  of  each  vessel  2),  or,  if  different  degrees  of  fault  cannot 
be  established,  equally  3).  As  the  liabihty  is  only  a  liability  to  make  good  the  damage 
in  proportion  to  the  degree  of  fault,  it  seems  clearly  to  be  a  several  liability  in  the 
case  of  the  vessels  on  board  which  the  goods  are  not  being  carried,  for  their  pro- 
portion of  the  damage  only:  but  as  notlung  in  the  Act  is  to  affect  liabihty  under  a 
contract  of  carriage,  it  seems  to  be  in  the  case  of  the  carrying  ship  a  several  liability 
for  the  whole  damage,  subject  to  the  terms  of  the  contract  of  carriage  for  the  goods, 
which  will  usually  be  found  to  protect  the  carrying  ship*).  As,  however,  apart 
from  the  contract  of  carriage  she  is  only  liable  for  a  proportion  of  the  damage,  she 
may  have  a  right  of  contribution S).  The  goods-owner  may  sue  any  wrongdoer  for 
his  proportion  of  the  damage,  or,  subject  to  the  contract  of  carriage,  the  carrying 
ship  for  the  whole;  where  the  carrying  ship  is  protected  by  the  contract  of  carriage 
it  wiU  be  to  the  goods-owner's  interest  to  magnify  the  share  of  blame  attaching  to 
any  other  wrongdoer,  and  he  is  not  bound  by  any  agreement  between  the  wrong- 
doers (unless  he  is  a  party  to  it)  as  to  the  apportionment  of  blame.  It  is  for  the  carrying 
ship  to  prove  that  she  is  not  liable  for  the  damage;  where  the  ship  is  a  general  ship 
with  no  contractual  exemptions,  this  cannot  be  done  unless  she  can  prove  that 
she  is  exonerated  at  common  law  or  by  statute,  e.  g.  that  the  damage  was  due 
to  the  Act  of  God  or  to  fire,  and  not  to  negUgence  contributing  to  the  loss.  The 
non-carrying  ship  must  be  sued  within  two  years  8),  unless  the  Court  sees  fit  to  ex- 
tend the  time''). 

Damage  to  goods  where  both  vessels  in  fault  belong  to  the  same  owner.  The 
Maritime  Conventions  Act  8),  in  providing  that  the  Uabihtyof  two  or  more  vessels 
for  joint  fault  causing  damage  shall  be  proportionate  to  the  degree  of  blame  of  each 
vessel,  makes  no  reference  to  the  ownership  of  the  vessels,  so  that  as  between  goods- 
owner  and  shipowner  the  same  principles  apply  as  if  the  vessels  were  in  different 
ownership®).  The  old  rule  was  that  if  as  regards  the  carrying  ship  the  shipowner  was 
protected  by  exceptions  in  the  contract,  he  was  only  liable  for  one  half  the  damage 
to  the  cargo,  i.e.  in  respect  of  the  non-carrying  vessel;  he  is  now  Uable  for  such  pro- 
portion of  the  damage  as  the  blame  attributable  to  the  second  vessel  bears  to  the 
blame  attributable  to  the  carrying  vessel;  but  if  not  protected  by  exceptions,  is 
liable  for  the  whole  damage  in  respect  of  the  carrying  vessel.  To  this  extent  the 
liability  in  respect  of  the  second  vessel  as  previously  declared  i")  is  now  modified. 
In  respect  of  the  carrying  vessel  he  may  rely  on  any  statutory  or  contractual  pro- 
tectionii)  and  in  respect  of  either  he  may,  unless  he  is  not  within  the  statutory  pro- 
visions, limit  Uabihty.    Any  claim  against  the  non-carrying  vessel  must  be  made 

1)  Maritime  Conventions  A'ct,  1911,  d.  8. 

2)  Maritime  Conventions  Act,  1911,  s.  1  (1). 

3)  Ibid.  s.   1  (1)  (a). 
*)  Ibid.  B.  1  (1)  (c). 

5)  See  p.  461  (Division  of  loss). 

6)  M.  C.  A.  1911,  s.  8. 
')  Ibid.  a.  8.  proviso. 

8)  S.  1  (1). 

9)  See  supra. 

10)  Chartered  die.  Bank  v.  Netherlands  die.  Co.  (1883)  10  Q.  B.  D.  521. 

11)  Cf.   The  Xantho  (1887)  12  App.  Cas.  603  ('perils  of  the  sea'). 
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within  two  years  unless  the  Court  sees  fit  to  extend  the  period i);  there  seems  to  be 
no  period  of  limitation  as  against  the  carrying  vessel  except  by  virtue  of  the  doctrine 
of  laches  or  unreasonable  delay. 

Damage  by  the  sole  negligence  of  the  carrying  vessel.  This  subject,  so  far  as  it 
touches  Admiralty  law,  may  be  divided  into: 

1.  Damage  by  collision. 

2.  Rights  of  goods-owner  to  resort  to  procedure  in  rem  in  the  special  cases 
allowed  by  statute  2). 

The  former  subject  is  so  closely  connected  with  the  hability  of  the  shipowner 
as  a  carrier  that  it  is  dealt  with  principally  elsewhere^). 

Damage  by  collision,  to  goods  on  board  a  vessel.  Unless  a  shipowner  is  protected 
by  exceptions  in  the  contract  of  carriage  (or  by  the  common  law  exceptions  of  the 
Act  of  God,  or  the  King's  enemies)  he  is  Uable  for  damage  to  goods  on  board  his 
vessel  by  collision  with  another  vessel.  If  in  the  contract  there  is  an  exception  of 
"coUision"*),  he  is  not  Uable  for  the  effects  of  a  collision  due  solely  to  the  neghgence 
of  another  vessel  (unless  that  other  vessel  belongs  to  himself  s),  but  is  hable  for  the 
effects  of  a  collision  due  to  the  negligence  of  his  own  vessel  or  of  his  own  and  another 
vessel^).  If  the  exception  is  more  general  and  is  against  "collision,  accidents,  loss 
or  damage  from  any  act  or  neglect  or  default  of  the  servants  of  the  owner  in  navigat- 
ing the  ship",  he  is  not  Uable  for  the  negUgence  of  his  own  ship^),  though  he  will 
stfll  be  Uable  if  the  other  ship  belongs  to  him^),  in  proportion  to  the  degree  of  the 
negUgence  of  the  other  ship,  while  if  the  other  ship  does  not  belong  to  him,  he  is  not 
Uable  at  all. 

^  ;*/  Claims  in  rem,  for  damage  to  goods,  under  statute.  Where  an  owner,  or  a  consignee, 
or  the  assignee  of  a  bill  of  lading,  of  any  goods  carried  to  any  port  ia  England  or 
Wales,  claims  for  damage  to  his  goods  by  the  wrongful  act  or  breach  of  contract 
of  the  owner,  master  or  crew  of  the  carrying  ship,  the  Admiralty  Court  has  jurisdiction 
to  entertain  the  claim'),  unless  some  owner  or  part-owner  of  the  carrying  ship  is 
domiciled  in  England  or  Wales  at  the  time  when  the  suit  is  instituted.  One  object 
of  this  enactment  was  to  enable  claims  to  be  made  against  a  ship  where  the  ship- 
owner was  not  and  was  not  likely  to  be  amenable  to  an  action  in  'personam  to  obtain 
a  remedy  for  breach  of  the  contract  evidenced  by  the  biU  of  lading.  It  creates  a 
new  remedy  8)  available  in  cases  where  before  the  Act  a  shipowner  resident  in  England 
or  Wales  could  have  been  sued^).  Before  18751")  the  Admiralty  Court  had  no  juris- 
diction to  entertain  such  claims  in  personam  or  at  aU  except  under  this  Act.  The 
value  of  the  Act  of  1861  Ues  in  the  fact  that  it  gave  a  remedy  *'»  rem^'^);  but  it  did 
not  create  any  maritime  lien  for  such  damage  i^). 

Claims  by  assignee  of  bUl  of  lading,  in  contract  and  in  tort.  The  only  assignee 
who  is  allowed  to  sue  under  this  section  for  breach  of  contract  is  an  assignee  to  whom 
the  property  in  the  goods  has  passed,  whether  by  such  an  indorsement  as  passes 
the  property  under  the  Bills  of  Lading  Act  or  by  a  mortgage  or  pledge  foUowed  by 
the  acquisition  of  actual  possession i^);  but  where  the  claim  is  based  on  breach  of 
duty  other  than  a  breach  of  contract  any  assignee  to  whom  some  property  in  the 
goods  has  passed  may  sue^*). 

Claims  by  consignee  of  goods,  in  contract  and  in  tort.  Similarly,  a  consignee  to 
whom  by  the  consignment  the  property  in  the  goods  has  passed,  may  sue  under 
this  enactment  for  damage  to  his  goods  by  breach  of  the  contract  evidenced  by  the 
biU  of  lading;  he  may  sue  for  a  breach  of  duty  other  than  a  breach  of  such  contract 

1)  Maritime  Conventions  Act,  1911,  s.8. 

2)  A.  C.  A.  1861,  s.  6. 

5)  See  p.  425. 

*)  LUyyd  v.  General  Iron  Screw  Collier  Co.  (1864)  3  H.   &  C.  284. 

«)  Chartered  dhe.  Bank  v.  Netherlands  dhc.  S.  N.  Co.  (1883)  10  Q.  B.  D.  521. 

6)  The  Xantho  (1887)  12  App.  Cas.     615. 
')  A.  C.  A.  1861,  s.  6. 

8)  Not  a  new  cause  of  action:  Sewell  v.  Burdich  (1884)  10  App.  Cas.  p.  88. 

9)  The  St.  Cloud  (1863)  B.  &  L.  p.  18. 

1")  By  the  Judicature  Acts  it  acquired  such  jurisdiction  in  1875. 

11)  A.  C.  A.   1861,  B.  35. 

12)  The  Pieve  Sv/periore  (1874)  L.  B.  5.  P.  C.  p.  489. 

13)  See  Sewell  v.  Burdich  (1884)  10  App.  Cas.  74,  esp.  pp.  88,  89. 

1*)  Sewell  V.  Burdich  (1884)  10  App.  Cas.  74;  The  Figlia  Maggiore  (1868)  L.  R.  2  A  & 
B.  106. 
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if  some  property  in  the  goods,  not  necessarily  the  property,  has  passed  to  him^). 
Cases  where  there  is  a  breach  of  duty  apart  from  contract  occur,  e.g.  where  the  goods 
are  damaged  by  barratry^),  refusal  to  comply  with  a  direction  to  stop  in  transitu^), 
where  negligence  (not  beiag  excepted)  causes  damage*),  or  where  the  master  withholds 
the  necessary  data  for  computing  what  should  be  tendered  in  respect  of  general 
average  S). 

What  goods  come  within  section  6.  The  goods  in  respect  of  which  a  claim  may 
be  made  are  goods  laden  for  carriage  on  board  the  ship  against  which  the  claim  is 
made;  where  this  is  the  case  the  enactment  applies  whether  the  claim  is  for  damage, 
or  for  loss,  as  in  the  case  of  short  deUvery  where  the  goods  do  not  in  fact  reach  this 
country^);  the  section  does  not  apply  where  the  goods  giving  rise  to  the  claim  have 
not  been  laden,  as  where  the  master  improperly  refuses  to  load,  so  that  the  breach 
of  contract  occurs  before  loading').  The  term  "carried"  used  in  the  section  does  not 
mean  "imported",  but  means  that  there  is  a  contract  of  carriage  in  respect  of  the 
goods  under  which  the  goods  ought  to  arrive  or  do  in  fact  happen  to  arrive  in  this 
country  in  the  course  of  the  voyage,  as  for  instance  where  the  vessel  calls  for  orders 
at  an  Enghsh  port,  or  puts  in  by  reason  of  accident  8),  although  the  goods  are  not  to 
be  deUvered  in  England^),  provided  that  there  is  then  an  existing  cause  of  action^"). 
When  once  circumstances  have  thus  given  a  right  of  action  under  the  section^), 
that  right  attaches  against  the  ship  during  the  period  of  limitation  of  such  actions  i^) ; 
but  as  there  is  no  maritime  hen,  it  will  always  be  subject  to  existing  charges  and  hens 
which  have  attached  before  the  arrest  of  the  res;  the  ship,  however,  can  within  that 
period  be  arrested  so  long  as  she  is  found  within  the  jurisdiction  and  in  the  same 
ownership.  13) 

Against  what  ship  a  claim  in  rem  lies.  The  remedy  in  rem  is  confined  to  the 
particular  vessel  with  which  the  contract  of  carriage  was  made,  and  in  which  the 
goods  or  some  of  them  arrive i*)  or  ought  to  have  arrived  in  an  Enghsh  port.  Where 
goods  were  shipped  on  a  vessel  and  after  damage  by  fire  were  transhipped  and  brought 
to  England  on  another  vessel,  such  other  vessel  could  not  be  sued,  as  there  was  no 
breach  of  contract  and  the  former  vessel  on  arrival  here  could  not  be  sued  because 
she  carried  no  goods  hither  i^).  The  remedy  is  further  restricted  to  cases  where  no 
owner  or  part-owner^®)  is  domiciled  in  England  or  Wales  at  the  time  when  the  suit 
is  instituted  17) .  A  defence  based  on  such  a  domicile  must  be  pleaded  and  proved  before 
judgment  18);  the  domicile  in  question  seems  to  be  that  of  any  person  who  was  an 
owner  at  the  time  when  the  cause  of  action  accrued,  if  there  has  been  a  subsequent 
change  in  ownership  i^) :  and  the  question  of  domicile  is  immaterial  when  the  claim  is 
made  in  a  County  Court  having  Admiralty  jurisdiction  ^o).  The  vessel  may  be  either 
British  or  foreign,  as  the  words  of  the  Act  are  designedly  general^i). 

Rights  under  bill  of  lading:  incorporation  of  eharterparty.  The  object  of  the 
section  is  to  remedy  grievances  of  holders  of  biUs  of  lading;  where  a  holder  is  qualified 
to  sue,  his  rights  must  be  ascertained  from  the  bill  of  lading;  for  a  breach  of  the 
contract  expressed  in  it  he  can  clearly  sue,  but  where  he  desires  to  rely  on  terms  im- 

1)  Cf.  Sewell  V.  Burdick  (1884)  10  App.  Cas.  pp.  94,  95. 

2)  The  Chaaca  (1875)  L.  R.  4  A.   &  E.  446. 

3)  The  Tigress  (1863)  Br.  &  L.  38. 

4)  The  Figlia  Maggiore  (1868)  L.  B.  2  A.   &  E.  106. 
6)  Cf.   The  Norway  (1864)  Br.   &  L.  226. 

»)  The  Danzig  (1863)  Br.   &  L.  102. 

')  The  Dannebrog  (1874)  L.  R.  4  A.   &  E.  386. 

8)  Cf.  The  Patria  (1871)  L.  B.  3  A.   &  E.  p.  459. 

9)  The  Pieve  Superiore  (1874)  L.  R.  5  P.  C.  482. 

10)  The  Pieve  Superiore  (1874)  L.  B.  5  P.  C.  482. 

11)  A.  C.  A.   1861,  B.  6. 

12)  I.  e.  six  years  from  the  accruing  of  the  cause  of  action. 

13)  The  Pieve  Superiore,  vbi  supra. 
1*)  The  Danzig  (1863)  Br.   &  L.   102. 
15)  The  Ironsides  (1862)  Lush.  458. 

18)  Owner  will  include  a  charterer  by  demise. 

17)  A.  C.  A.  1861,  s.  6. 

18)  Ex  parte  Michael  (1872)  L.  E.  7  Q.  B.  658. 

19)  The  Ella  A.  Clark  (1863)  Br.   &  L.  32. 

20)  Cf.   The  Bona  (1882)  7  P.  D.  247. 

21)  The  Mecca  [1895]  P.  pp.  114,  115. 
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ported  from  a  charterparty,  he  must  be  able  to  show  that  he  is  entitled  to  rely  on 
those  terms^),  so  that  if  they  are  not  incorporated,  he  has  no  right  under  the  section. 
The  extent  of  incorporation  will  depend  on  the  iacorporating  clause,  and  the  bill  of 
lading  holder  may  be  defeated  by  the  incorporation  of  charterparty  exceptions  2) 
occiuring  in  a  clause  of  which  he  seeks  the  benefit^).  Whether  the  holder  of  the  bill 
of  lading  can  sue  the  owner  of  a  chartered  ship  will  depend  upon  his  knowledge  of 
the  facts  at  the  time  of  shipment*),  as  that  will  decide  who  is  the  person  with  whom 
the  contract  is  made.  If  he  is  suing  for  a  breach  of  duty  independent  of  the  contract 
his  rights  are  not  thus  restricted. 

Shipowner  may  limit  liability.  Where  proceedings  are  instituted  under  this 
section  in  respect  of  damage  to  any  goods  whatsoever  S)  on  the  ship  of  the  contracting 
shipowner^),  he  comes  within  the  express  words  entitling  him  to  limit  liability'), 
and  is  therefore  entitled  to  limit  his  liability,  where  the  damage  is  caused  without 
his  actual  fault  or  privity  8);  and  he  wiU  be  entitled  to  protection  against  liability 
for  fire  or  theft  of  valuable  but  undeclared  articles »). 

Priority  of  claims  for  damage  to  goods.  A  plaiatiff  in  a  suit  against  the  carrying 
vessel  for  damage  to  goods,  having  no  maritime  hen,  is  postponed  to  any  valid 
subsisting  charge,  such  as  a  maritime  lien  or  a  mortgage,  and  will  be  defeated  by 
the  claims  of  a  purchaser  i"*),  and  there  seems  to  be  no  reason  to  limit  this  to  cases  of 
bona  fide  purchase  without  notice  of  the  claim.  K  the  plaintiff  succeeds,  the  Court 
wiU  make  a  decree  that  the  ship  or  the  shipowner  is  hable  and  will  refer  the  amount 
of  damages  to  be  ascertained  by  the  Registrar  and  Merchants.  The  costs  of  the  action 
are  in  the  discretion  of  the  Court,  and  it  is  advisable  to  remember  that  in  such  cases 
the  County  Court  jurisdiction  extends  to  claims  not  exceeding  £300,  whether  in 
contract  or  in  tort. 

XX.  Damage  by  Personal  Injury. 

Jurisdiction  in  rem  and  in  personam :  can  there  be  a  maritime  lien?.  Until  quite 
recently  no  action  in  rem  could  be  brought  in  Admiralty  for  any  fatal  injury  to  a 
person"),  and  in  the  case  of  injury  less  than  fatal  the  person  damnified  could  only 
sue  in  rem  if  the  damage  was  caused  by  those  on  board  the  ship  with  the  ship  as  the 
noxious  instrument  ^2) ;  whether,  where  the  ship  was  the  noxious  instrument,  a  maritime 
hen  accrued  to  the  person  injured  is  a  moot  point:  "the  phrase  that  it  must  be  the 
fault  of  the  ship  itself  is  not  a  mere  figurative  expression,  but  it  imports,  in  my  opinion, 
that  the  ship  against  which  a  maritime  hen  for  damages  is  claimed  is  the  instrument 
of  mischief,  and  that  in  order  to  establish  the  UabUity  of  the  ship  itself  to  the  maritime 
hen  claimed,  some  act  of  navigation  of  the  ship  itself  should  either  mediately  or 
immediately  be  the  cause  of  the  damage"!^).  That  case,  it  is  true,  was  not  a  case  of 
personal  injury,  but  the  jurisdiction  in  Admiralty  in  damage  causing  personal  injury 
is  as  old  as  its  jurisdiction  in  damage  to  property  i*),  and  on  principle,  where  original 
jurisdiction  existed  in  Admiralty  and  is  extended  in  pari  materia  by  statute  the  same 
incidents  attach  to  the  extended  jurisdiction  as  to  the  original  jurisdiction.  Apart 
from  such  possible  cases  of  jurisdiction  in  rem  as  occurred  in  The  Sylph^^),  only  an 
action  in  personam  would  he,  either  by  the  person  injured  as  an  action  directly  in 
respect  of  his  injuries,  or  by  the  representatives  of  a  person  fatally  injured,  under  the 
Fatal  Accidents  Acts^^)  or  the  Employers'  Liability  Act,  ISSO^'),  which  latter  Act  did 

1)  The  Norway  (1864)  Br.   &  L.  226. 

2)  The  NoHhumbria  [1906]  P.  292. 

3)  Cf.   The  Europa  [1908]  P.  84. 

4)  BawmvoU  v.  Furnesa  [1893]  A.  C.  8    Cf.  p.  386,  ante. 
6)  The  Stella  [1900]  P.   162  (n). 

6)  M.  S.  A.  1906  (6  Edw.  7,  o.  48),  s.  71. 
')  M.  S.  A.  1894,  s.  503  (1)  (b).    See  p.  464. 

8)  The  Yarmouth  [1909]  P.  293. 

9)  M.  S.  A.  1894,  s.  502;  The  Diamond  [1906]  P.  282. 

10)  The  Pieve  Superiore  (1874)  L.  R.  5  P.  C.  p.  492. 

11)  The  Vera  Cruz  (1884)  10  App.  Cas.  69. 

12)  The  Theta  [1894]  P.  280.    Cf.   The  Vera  Cruz  (1884)  9  P.  D.  p.  99. 

13)  Per  Lord  Halsbury,  L.  C,  in  Ourrie  v.  M'Knight  [1897]  A.  C.  p.  101. 
1*)  Cf.  Stat.   16  Bic.  2,  c.     3. 

16)  (1867)  L.  R.  2  A.   &  E.  24:  cf.     The  Theta  [1894]  P.  280. 

i«)  (1846)  9  &  10  Vict.  c.  93;  (1864)  27   &  28  Vict.  c.  95;  (1908)  8  Edw.  7,  c.  -7. 

")  43   &  44  Vict.  c.  42. 
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not  as  a  rule  apply  to  seamen.  In  any  of  these  cases  the  action  would  be  against  the 
actual  wrongdoer  or  any  person  answerable  for  his  acts.  A  statutory  process  in  rem 
was  introduced  in  a  limited  class  of  cases,  and  in  actions  against  shipowners  only, 
in.  19061),  and  in  claims  imder  the  Workmen's  Compensation  Act,  1906,  against 
shipowners  for  compensation  2)  from  1  July  1907,  and  in  actions  for  damages  for 
loss  of  hfe  or  personal  injury  without  restriction  as  to  locality  or  status  of  the  defen- 
dant in  1911,  where  the  proceedings  are  brought  in  a  Court  having  Admiralty  juris- 
diction in  respect  of  damage 3). 

Who  may  sue  or  be  sued  for  loss  of  life  or  personal  injury.  Any  person,  whether 
passenger,  pilot,  master,  seaman  or  apprentice  or  otherwise  being  on  board  a  vessel 
is,  if  injured  by  negligence  while  on  board  that  vessel,  prima  facie  entitled  to  sue  for 
damages  for  personal  injuries  caused  by  negligence,  whether  due  to: 

1.  Negligence  of  those  in  charge  of  the  vessel  on  which  he  is,  or 

2.  Negligence  of  those  in  charge  of  any  other  vessel,  or 

3.  Joint  negligence  of  his  own  or  any  other  vessel  or  vessels. 

The  prima  facie  right  may  be  negatived  for  various  reasons,  such  as: 

1.  A  vahd  contract  whereby  the  right  to  sue  has  been  abandoned*);  or 

2.  The  person's  common  employment  with  those  who  have  been  guilty  of 
negligence;  or 

3.  His  own  contributory  negUgence; 

and  in  any  case  he  must  prove,  as  against  the  shipowner,  if  he  is  suing  the  shipowner, 
negligence  for  which  the  shipowner  is  himself  answerable  S).  As  against  the  actual 
wrongdoer  he  will  always  have  a  right  of  action,  but  it  may  be  worthless :  if,  however, 
the  actual  wrongdoer  is  either  the  master  or  a  member  of  the  crew  the  claimant  will 
have  presumably  a  right  of  action  in  rem^).  Where  a  person  is  fatally  injured  in  cir- 
cumstances in  which,  but  for  his  death,  he  could  at  the  time  of  his  death  have  brought 
an  action  for  damages  for  the  injury,  his  representatives  are  entitled')  to  sue  for 
damages  (not  for  the  damages  which  could  have  been  claimed  by  the  deceased  person, 
but  for  the  damages  which  the  family  of  the  deceased  person  has  sustained  by  his 
death,  apart  from  any  question  of  insurance  moneys).  When  any  such  representatives 
recover  damages,  they  will  recover  fuU  damages  (subject  to  a  shipowner's  right  to 
limit  liability). 

The  Shipowners'  Negligence  (Remedies)  Act,  1905.  By  the  Shipowners'  NegU- 
gence (Remedies)  Act,  1905^),  it  is  provided  that  where  a  judge  of  a  Court  of 
record®)  in  England^")  on  application  in  due  form^)  is  shown: 

1.  That  the  owners  of  any  ship^^)  are  probably  liable  to  pay  damages  for  fatal 
or  other  personal  injuries  either  caused  by  or  sustained  on,  in  or  about  the 
ship  in  any  port  or  harbour  in  the  United  Kingdomi^),  in  consequence  of 
the  wrongful  act,  neglect  or  default  of  the  owners,  master,  officers  or  crew 
of  the  ship  or  of  any  defect  in  the  apparel  or  equipment  of  the  ship;  and 

2.  That  the  ship  is  in  any  port  or  river  in  England  or  Ireland  or  within  three 
miles  of  the  coast  thereof;  and 

3.  That  no  owner  resides  i*)  in  the  United  Kingdom  or,  if  an  owner  is  a  corpora- 
tion, that  it  has  no  office  in  the  United  Kingdom  at  which  service  of  writs 
can  be  effected^^), 

1)  Shipowners'  Negligence  (Remedies)  Act,  1905:  see  below. 

2)  W.  C.  A.   1906:  see  p.  458. 

3)  Maritime  Conventions  Act,  16  Dec.   1911,  1   &  2  Geo.  5,  c.  57,  ».  5. 
*)  See  p.  429  (carriage  of  passengers). 

S)  See  p.  445. 

«)  Maritime  Conventions  Act,  1911,  s.  5:  Shipowners'  Negligence  (Remedies)  Act,  1905,  s.  1. 

')  Fatal  Accidents  Acts  1846—1908;  The  Caliph  [1912]  P.  213. 

8)  5  Edw.  7,  c.  10. 

9)  Principally  the  Covirt  of  Appeal,  the  High  Court  of  Justice,  all  County  Courts  and 
the  City  of  London  Court,  the  Mayor's  Court  of  London,  the  Tolzey  Court  of  Bristol,  the  Liver- 
pool Court  of  Passage,  and  the  Hundred  Court  of  Salford;  but  there  are  many  minor  Local 
Courts  of  Record. 

10)  Including  Wales;  stat.  20  Geo.  2,  c.  42,  s.  3. 

11)  I.  e.  under  Rules  of  Court  where  any  have  been  made. 

12)  A  term  here  used  in  pari  materia  with  M.  S.  A.  1894,  s.  688,  and  therefore  probably 
having  the  meaning  given  in  s.   742  thereof. 

13)  This  excludes  the  Isle  of  Man  and  the  Channel  Islands. 
1*)  Cf.  p.  491. 

16)  Cf.  p.  491;  De  Beers  v.  Howe  [1906]  A.  C.  455. 
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then  the  judge  may  order  the  detention  of  the  ship  until  the  claim  for  damages  is 
satisfied  or  security  has  been  given  to  abide  the  event  of  any  action  and  to  pay 
all  costs  and  damages  that  may  be  awarded. 

Effect  of  the  provisions  of  the  Act.  The  effect  of  this  statute  appears  to  be  as 
follows : 

1.  Where  personal  injury  is  caused  by  the  ship  in  a  port  or  harbottr  in  the  United 
Kingdom  and  the  ship  is  found  in  a  port  or  river  in  England,  the  person 
injured  has  alternative  remedies: 

a)  to  sue  in  rem  as  before  the  statute i);  or 

b)  to  procure  the  detention  of  the  vessel,  even  before  action  brought,  under 
the  statute. 

2.  Where  personal  injury  is  caused  by  the  ship  in  a  port  or  harbour  in  the  United 
Kingdom,  and  the  ship  is  found  in  a  port  or  river  in  Ireland,  a  new  remedy 
in  rem  is  given  by  procuring  an  order  of  detention  from  an  EngUsh  or  Irish 
Court  of  record,  while  the  right  in  rem  could  be  enforced  by  action  in  Ireland 
apart  from  the  statute^). 

3.  Where  the  injuries  are  fatal,  whether  caused  by  or  sustained  on,  in  or  about 
the  ship,  so  that  any  proceedings  to  recover  damages  2)  will  be  under  the 
Fatal  Accidents  Acts,  1846 — 1908,  or  the  Employers'  Liability  Act,  1880,  or 
by  an  employer  who  has  paid  or  is  being  required  to  pay  compensation  under 
the  Workmen's  Compensation  Act,  1906^),  and  who  shows  the  judge  that  he 
is  or  wiE  probably  be  entitled  to  be  indemnified*),  the  principle  estabhshed 
in  the  case  of  the  Vera  Cruz^)  is  aboUshed  in  cases  to  which  the  Act  appUes^), 
a  statutory  right  in  rem  to  procure  the  detention  of  the  ship  being  given. 

4.  In  any  case  where  the  injuries,  whether  fatal  or  not,  are  not  caused  by  the  ship, 
a  statutory  right  in  rem,  but  no  maritime  lien,  is  given,  provided  that  they 
are  sustained  on,  in  or  about  the  ship  in  the  circumstances  required  by  the 
statute. 

No  new  maritime  lien;  mode  of  enforcing  new  right  in  rem.  It  is  submitted  that 
no  maritime  hen  is  given  by  the  Act,  as  the  applicant  must  show  a  jtrima  facie  case 
of  liabiUty  of  the'')  owners  for  the  default  of  themselves  or  their  servants,  and  the 
legislature  has  never  been  held  to  create  a  maritime  lien  by  implication.  What  is 
given  is  a  new  statutory  right  in  rem,  supplementary  in  some  cases  to  a  maritime 
hen.  Where  the  right  in  rem  is  exercised  the  mode  of  exercise  is  prescribed  by 
reference  to  the  M.  S.  A.  s.  6928). 

Claims  against  shipowners  under  the  Workmen's  Compensation  Act.  Com- 
pensation payable  under  the  Workmen's  Compensation  Act,  1906^),  to  a  master, 
seaman  or  apprentice^")  for  injury  by  accident  arising  out  of  and  in  the  course  of  the 
employment  is  payable  irrespective  of  any  default  of  the  employer  and  is  not  tech- 
nically damages ;  the  Shipowners' NegUgence  (Remedies)  Act,  1905ii),  therefore,  did 
not  extend  to  claims  for  such  compensation  the  benefit  of  procedure  in  rem,  and 
accordingly  the  act  of  1906  makes  provision  for  process  in  rem,  where  compensation 
is  claimed  to  be  due  from  the  owners  of  a  ship  as  such  owners.  This  Act  applies  to 
injuries  received,  in  the  case  of  such  masters,  seamen  and  apprentices,  outside  as  weU 
as  within  the  United  Kingdom^^)^  and  therefore  the  restriction  to  injuries  arising 
in  a  port  or  harbour  in  the  United  Kingdom  is  not  reproduced,  but  it  wUl  be  neces- 
sary to  show  to  the  judge  of  the  Court  of  record,  the  case  being  one  where  the 

1)  The  2'Aeto[1894]  P.  200;  whether  he  has  a  maritime  hen  ia  still  an  open  question.  In 
Gurrie  v.  M'Knight  [1897]  A  .C.  p.  101,  Lord  Halsbury,  L.  C,  distinctly  suggests  that  there 
is  such  a  lien. 

2)  Workmen's  compensation  is  not  damages,  and  similar  provisions  are  made  under  the 
Workmen's  Compensation  Act,  1906,  for  detention  of  vessels. 

3)  6  Edw.  7,  c.  58;  and  cf.  Workmen's  Compensation  Bules,  1907,  r.  38. 
*)  W.  C.  A.  1906,  s.  6  (2). 

8)  (1884)   10  App.  Cas.  59. 

8)  I.  e.  cases  of  injuries  received  in  port  or  harbour  in  the  United  Kingdom. 
'')  The  natural  meaning  of  'the  owners'  is  'the  owners  at  the  material  time'. 
8)  5  Edw.  7,  e.  10,  s.  1  (3). 
»)  6  Edw.  7,  c.  58,  ss.  7,  11. 
1")  Being  'workmen'  with  in  the  meaning  of  the  Act:  8.  13. 

11)  6  Edw.  7,  c.   10. 

12)  Schwarz  v.  India  Mubber  etc.  Co.  [1912]  2  K.  B.  299.   In  all  other  cases  it  only  applies 
to  injuries  received  in  the  United  Kingdom. 
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injury  did  not  occdur  to  a  master,  seaman  or  apprentice  of  a  ship  registered  in,  or  with 
a  resident  owner  or  managing  owner  in,  the  United  Kingdomi) : 

1.  That  the  owners  of  the  ship  are,  as  such,  probably  Uable  to  pay  compensa- 
tion under  the  Act. 

2.  That  the  ship  is  to  be  found  within  the  territorial  Umits  of  England  or 
Ireland. 

3.  That  no  owner  resides  in  the  United  Kingdom 2),  or,  if  an  owner  is  a  corpora- 
tion, that  it  has  no  office  ia  the  United  Kingdom  at  which  service  of  writs 
can  be  effected  8). 

No  new  maritime  lien:  Procedure  under  the  Act  and  Rules.  The  Workmen's 
Compensation  Act  creates  no  new  maritime  lien,  so  that  wherever  a  claim  is  made 
for  the  detention  of  a  ship,  it  is  only  under  a  statutory  right  in  rem,  and  the  right 
cannot  be  enforced  against  a  person  who  was  not  the  shipowner  or  one  of  them  when 
the  right  to  claim  compensation  accrued.  The  mode  in  which  the  right  is  to  be 
asserted  is  prescribed  by  the  Act*),  and  the  procedure  for  procuring  detention  of 
the  ship  has  been  laid  down  by  the  Workmen's  Compensation  Rules^),  viz.  on  appli- 
cations by  persons  claiming  compensation  (r.  37)  and  on  applications  by  employers 
claiming  indemnity®)  (r.  38).  Where  a  shipowner  is  claiming  indemnity,  he  may, 
although  he  is  not  himself  entitled  to  limit  his  liabiHty  in  respect  of  such  compen- 
sation, be  confronted  by  the  person  against  whom  he  claims  indemnity,  with  a  claim 
to  Umit'). 

Jurisdiction  under  the  Maritime  Conventions  Act,  1911.  The  slovenly  system  of 
legislation  by  reference  to  particular  statutes  has  long  been  a  bane  of  English  legis- 
lation, but  the  more  slovenly  and  still  less  convenient  method  of  legislation  by 
general  reference  to  "any  enactment  which  confers  on  any  court  Admiralty  juris- 
diction in  respect  of  damage"  which  appears  in  the  Maritime  Conventions  Act  1911 8), 
will,  it  must  be  hoped,  not  be  adopted  in  future.  It  is  now  provided  that  any  court 
which  exercises  Admiralty  jurisdiction  in  respect  of  damage  by  virtue  of  any  enact- 
ment shall  be  entitled  to  entertain  claims  in  rem  or  in  personam  for  loss  of  life  or 
personal  injuries^).  The  term  Admiralty  jurisdiction  has  not  hitherto  been  a  term 
of  art;  it  is  not  reaUy  convertible  with  "jurisdiction  in  Admiralty",  and  it  is  probable 
that  it  means  jurisdiction  in  rem,  that  being  a  characteristic  and  exclusive  feature  of 
Admiralty  procedure.  If  that  be  so,  the  principal  statutes  under  which  jurisdiction 
in  rem  is  exercised  in  Admiralty  in  cases  of  damage  are: 

1.  The  Admiralty  Court  Act,  1840,  s.  6. 

2.  The  Admiralty  Court  Act,  1861,  ss.  6,  7;  so  that  jurisdiction  in  rem  in  cases 
of  loss  of  life  or  personal  injury  is  acquired  by  the  Admiralty  Division  of 
the  High  Court. 

3.  County  Court  (Admiralty  Jurisdiction)  Act,  1868,  s.  3  (3);  and 

4.  County  Courts  (Admiralty  Jmdsdiction)  Act,  1869,  ss.  3,  4;  so  that  jurisdiction 
in  such  cases  is  acquired  by  County  Courts  having  Admiralty  jurisdiction®). 

It  might  be  held  that  under  the  Merchant  Shipping  Act^")  every  court  of  record, 
and  also  every  court  in  which  a  decree  of  limitation  of  liability  can  be  made^^)  come 
within  the  scope  of  the  section,  but  for  practical  purposes  it  is  sufficient  to  apply  the 
section  to  the  Admiralty  Division  12)  and  to  County  Courts  i^).  Such  a  construction 
gives  full  operation  to  the  section  and  avoids  all  questions  of  locality  where  the 


1)  W.  C.  A.  1906,  8.  7  (1);  for  them  s.  11  could  not  apply. 

2)  S.  11  (1). 
»)  S.  11  (3). 

*)  W.  C.  A.  1906,  s.  11  (3);  M.  S.  A.  1894,  s.  692;  W.  C.  Rules,  i.  24. 
6)  W.  C.  R.  1907,  rr.  37,  38. 

6)  W.  C.  A.  1906,  s.  6;  The  Bigel  [1912]  P.  99. 

7)  W.  C.  A.  1906.  s.  7  (f). 

8)  1   &  2  Geo.  5.  c.  57,  s.  5. 

»)  The  new  rule  wiU  clearly  apply  to  Colonial  Courts  of  Admiralty  (not  being  in  Canada, 
Australia,  New  Zealand,  South  Africa,  or  Newfoundland)  vinder  53  &  54  Vict.  c.  27,  s.  2  (2). 
10)  1894,  s.  688. 
")  Ibid.  a.  504. 

12)  Most  simply  by  reading  '(and)  for  loss  of  life  or  personal  injury'  at  the  end  of  A.  C.  A. 
1861,  a.  7. 

13)  By  reading  'for  loss  of  life  or  personal  injury'  in  C.  C.  (Adm.  Jur.)  Act,  1869,  h.  4,  after 
'otherwise'. 
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injury  was  received,  or  of  nationality  of  the  ship,  or  of  domicile  of  the  owner,  while  it 
retains  the  usual  limitation  of  amount  for  County  Court  jurisdiction. 

Loss  of  life  or  personal  injury  caused  by  the  common  fault  of  two  or  more  vessels. 
Before  the  passing  of  the  Maritime  Conventions  Act  it  had  been  established  that 
where  a  person  himself  free  from  blame  lost  his  life  by  reason  of  negligent  navigation 
of  two  or  more  vessels,  on  one  of  which  he  was,  his  representatives  could  recover 
full  damages  against  either  wrongdoer  without  being  affected  by  the  rule  of  division 
of  loss^),  but  only  in  an  action  in  perscmam;  similarly,  where  a  person  on  board  one 
of  the  vessels  was  injured  by  the  neghgence  of  both,  he  could,  if  not  himself  to  blame, 
recover  his  full  damages  against  either  wrongdoer;  but  in  practice  his  right  against 
the  carrying  ship  was  usually  less  effective  than  his  right  against  the  other  ship, 
as  the  carrying  ship  could  rely  on  various  defences,  such  as  a  negation  or  limitation 
of  the  carrier's  liability  by  virtue  of  terms  in  the  contract  of  carriage,  or  common 
employment,  or  contributory  negligence;  the  other  ship  had  not  so  many  possible 
defences,  but  could  plead  contributory  negligence  of  the  claimant  as  a  complete 
answer  to  any  claim  for  damages  at  all  2).  No  action  in  rem  would  lie,  at  any  rate 
unless  the  vessel  sued  was  the  noxious  instrument  causing  the  injury^).  It  had 
however  been  held  in  Ireland  that  a  pilot  suing  in  personam  for  injury  caused  in 
a  collision  for  which  he  was  partly  to  blame  could  recover  damages*),  but  this  was  of 
doubtful  authority  in  England. 

It  is  now  expressly  enacted  5)  that  where  a  person  on  board  one  vessel  is  killed 
or  suffers  personal  injury  by  reason  of  the  common  fault  of  the  carrying  vessel  and 
another  or  other  vessels,  there  shall  be  a  joint  and  several  Uability  of  the  owners 
of  the  vessels  6);  and  where  the  action  is  in  a  Court  having  by  statute  Admiralty 
jurisdiction  in  cases  of  damage  the  habUity  is  in  rem  or  in  personam'').  The  effect 
of  the  Act  is  that  any  person  injured  (or  the  representatives  of  any  person  killed, 
if  the  person  kiUed  would  at  the  moment  of  his  death  have  a  right  to  sue  for  damages) 
has  a  right  to  sue  not  only  the  actual  wTongdoers,  but  also  either  vessel  or  her  owner, 
or  both  vessels  or  both  owners  collectively.  The  former  rule  that  where  an  action 
is  brought  against  one  wrongdoer*)  or  one  wrongdoing  vessel^)  only,  to  the  exclusion 
of  the  other  wrongdoers  or  other  vessels,  and  the  action  is  prosecuted  to  judgment, 
then  the  right  of  action  against  the  other  owners  or  vessels  is  forfeited,  probably 
still  is  preserved  10),  and  operates  even  though  the  judgment  remains  unsatisfied. i^) 

Defences  under  the  Maritime  Conventions  Act.  j^y  defence  open  to  a  person 
sued  for  loss  of  life  or  personal  injury  to  a  person  on  board  a  vessel  jointly  in  fault 
is  preserved,  so  that  statutory  i^)  or  contractual  immunity  or  common  employment 
or  contributory  neghgence  can  still  be  pleaded  as  before  the  Act,  as  well  as  defences 
which  amount  to  a  denial  of  the  claimant's  case,  such  as  the  Act  of  God,  or  the  King's 
enemies  or  inevitable  accident;  and  the  right  to  limit  liability  is  retained. 

Effect  of  the  Maritime  Conventions  Act  on  actions  for  personal  injury.  The 
statute  is  one  in  which  Parliament  has  shown  an  intentioni^)  that  it  shall  apply  to 
any  case  of  loss  of  life  or  personal  injury  which  comes  before  a  Court  exercising 
Admiralty  jiuisdiction  in  any  part  of  the  British  Empire  (excluding  courts  in  Canada, 
Australia,  New  Zealand,  South  Africa,  and  Newfoimdland^*),  wherever  the  iajury 
may  have  happened,  so  that  the  locahty  of  the  injuryi^)  or  the  nationality  of  the 

1)  The  Bernina  (1888)  13  App.  Cas.  1. 

2)  Cf.  The  Circe  [1906]  P.  1. 

3)  The  Theta  [1894]  P.  280. 

*)  Boucher  v.  Clyde  S.  Co.  [1904]  2  Ir.  R.  129;  where  the  Irish  Court  applied  the  rule 
of  division  of  loss. 

6)  Maritime  Conventions  Act ,  1911,  s.  7. 

6)  This  is  probably  not  meant  to  give  a  remedy  against  an  owner  for  acts  for  which 
he  would  not  be  answerable  apart  from  the  Act;  see  the  proviso  to  s.  2. 

')  Ibid.  s.  5. 

8)  Brmsmead  v.  Harrison  (1872)  L.  R.  7  C.  P.  547. 

9)  The  Avon  &  Thomas  JoUffe  [1891]  P.  7. 

1")  This  does  not  interfere  with  the  rights  of  contribution  inter  ae  given  by  s.  3  of  the  Act. 

11)  If  the  injury  gives  a  maritime  lien,  this  rule  would  probably  not  apply. 

12)  E.  g.  a  statute  limiting  the  time  within  which  the  action  must  be  brought. 

13)  S.  9  (3). 

1*)  Ibid.  s.  9  (1). 

16)  Even  if  it  happens  within  the  territorial  limits  of  an  excluded  dominion:  it  is  only  a 
question  of  procedure  and  therefore  governed  by  lex  fori. 
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vessel  1)  or  the  territoriality  of  the  waters  are  not  material;  but  the  general  rule 
that,  where  an  action  in  tort  is  brought  in  England  for  a  wrong  committed  outside 
the  jurisdiction,  it  must  be  shown  to  be  a  wrong  by  the  law  of  the  place  where  it 
was  committed,  and  also  by  the  law  of  England,  will  still  apply^).  On  a  fair  construc- 
tion of  the  Act  secundum  subjectam  materiam  it  can  only  be  held  to  deal  with  loss 
of  life  or  personal  injury  having  some  connexion  with  a  vessel,  and  not  to  give  a 
general  jurisdiction  in  all  cases  of  loss  of  life  or  personal  injury. 

Common  Employment.  Similarly,  the  Act  does  not  deprive  the  employer,  i.e.  the 
shipowner,  of  his  right,  where  the  injury  was  caused  by  the  negUgence  of  a  feUow- 
employee  of  the  person  injured,  to  rely  on  the  defence  of  "common  employment". 
There  is  not  presumed  to  be,  in  an  engagement  under  which  personal  services  are 
to  be  rendered,  a  warranty  by  the  employer  against  the  risks  incidental  to  the  em- 
ployment, so  that  where  the  employer  has  hot  been  personally  negligent  (as  where  he 
provides  feUow-servants  whom  he  has  no  reason  to  beheve  to  be  competent  or  pro- 
vides apparatus  for  use  in  the  employment  without  having  taken  reasonable  pre- 
cautions to  ensure  that  it  is  safe  for  use  when  supplied),  he  is  not  liable  to  one  em- 
ployee for  injiu?ies  caused  by  the  negligence  of  another  employee,  whether  the  latter 
be  of  a  higher,  or  equal,  or  a  lower  grade  in  the  service.  This  purely  common  law 
doctrine  was  modified  by  the  Employers'  Liability  Act,  1880,  in  the  case  of  many  em- 
ployments, but  seamen  were  excluded  from  that  Act ;  a  person,  however,  who  is  not 
employed  on  a  ship  in  the  ordinary  duties  of  a  seaman  and  is  not  by  occupation 
a  seafaring  man,  may  be  not  a  seaman  for  the  purposes  of  the  Employers'  Liability 
Act,  although  he  would  come  within  the  Avider  definition  of  the  Merchant  Shipping 
Act 3),  as  being  engaged  in  any  capacity  on  board  any  ship;  and  he  may  therefore 
be  entitled  to  sue  for  injuries  caused  by  the  negUgence  of  a  foreman*).  Employ- 
ment is  not  necessarily  common  because  there  is  a  common  master  or  even  a  common 
object  if  that  object  is  remote ;  the  employment  must  be  such  that  the  risk  of  injury 
from  the  negligence  of  one  servant  is  so  much  a  natural  and  necessary  consequence  of 
the  employment  which  the  other  servant  accepts,  that  it  must  be  included  in  the 
risks  which  are  considered  in  fixing  the  wages  5);  and  therefore  where  two  ships  of 
the  same  owner  collide  by  the  negligence  of  the  crew  of  one,  and  a  seaman  on  the  other  , 
is  injured,  it  may  well  be  that  there  is  no  common  employment^),  although  on  the 
other  hand  in  some  cases  of  common  service  to  one  shipowner  on  different  vessels  there 
may  also  be  common  employment;  it  is  quite  possible  that  the  crews  of  one  owner's 
vessels  constantly  following  (ine  route  to  and  fro  are  in  common  employment  for  the 
purposes  of  the  principle  here  discussed. 

XXI.    Division  of  Loss. 

Former  law.  Before  the  passing  of  the  Maritime  Conventions  Act,  1911,  Par- 
liament had  been  careful  to  preserve  in  full  operation  the  rule  peculiar  to  Admiralty 
law,  whereby  if  damage  resulted  to  either  or  both  of  two  ships  from  the  joint  fault 
(or  "contributory  negUgence")  of  each,  each  ship  was  required  to  bear  one  half  of 
total  resulting  damage').  The  rule  was  appUed  to  aU  cases  of  colUsion  between 
ships,  both  to  damage  to  ships  and  to  damage  to  cargo,  wherever  the  collision  might 
happen  and  whatever  the  nationaUty  of  the  ships,  and  in  whatever  English  Court 
the  action  might  be  brought,  whether  in  Admiralty  or  at  common  law.  The  import- 
ance of  this  rule  was  much  enhanced  by  the  provisions  of  the  Merchant  Shipping 
Act,  which  created  certain  statutory  presumptions  of  fault,  without  any  further 
proof  of  negUgence^),  so  that  a  finding  of  contributory  negligence  or  "both  to  blame" 
was  in  practice  much  more  frequent  than  were  cases  of  true  contributory  negligence. 
The  English  rule  had  long  been  recognized  as  a  "rvsticum  jvdicium",  perhaps  more 
equitable  than  the  common  law  rule,  but  despairing  of  the  possibiUty  of  attaining 
perfect  fairness  between  the  parties,  such  as  division  of  the  loss  in  proportion  to  the 

1)  Cf.  Davidson  v.  Hill  [1901]  2  K.  B.  606. 

2)  Cf.  Kendrick  v.  Burnett  (1897)  25  B.  82;  but  if  the  injury  is  received  on  the  high  seas 
there  is  perhaps  no  reason  to  regard  any  law  other  than  lex  fori,  i.  e.  English  Law. 

3)  M.  S.  A.   1894,  s.  742. 

*)  Macbeth  v.  ChisUtt  [1910]  A.  C.  220. 

6)  Morgan,  v.   VaU  of  Neath  Rly.  (1866)  L.  R.   1  Q.  B.  p.  580. 

6)  The  Petrel  [1893]  P.  320. 

7)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (9). 

8)  M.  S.  A.   1894,  ss.  419  (4),  422  (1). 
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culpability  of  each.  Moreover  it  seemed  at  times  to  press  with  pecuhar  hardship 
on  a  cargo-owner  who  by  his  contract  of  carriage  had  exonerated  his  carrier  from 
liability  for  negligence  and  was  unable  to  recover  more  than  half  his  loss  from  the 
other  vessel,  although  she  might  really  have  incurred  nineteen  twentieths  of  the 
culpability;  but  this  was  often  more  an  apparent  than  a  real  hardship,  as  the  cargo- 
owner  received  some  consideration  for  giving  up  his  remedy  against  the  carrier  in 
fixing  the  freight.  There  was  a  greater  hardship  in  such  cases  on  the  non-carrying 
vessel,  whei'e  the  losses  were  more  accurately  apportioned,  and  she  was  only  slightly 
to  blame,  but  having  a  several  HabUity  for  the  whole,  could  recover  nothing  from  the 
other  wrongdoer  by  reason  of  his  contractual  exemption^). 

Changes  effected  by  the  Maritime  Conventions  Act.  The  effects  of  a  finding  of 
contributory  negHgence  or  "both  to  blame"  have  been  considerably  modified  by 
this  Act.  Owing  to  the  form  in  which  the  modifications  are  made  it  is  advisable  to 
consider  them  separately  in  relation  to: 

1.  Damage  or  loss  to  vessels  jointly  in  fault. 

2.  Damage  or  loss  to  cargo  or  property  on  board  a  vessel  jointly  in  fault  with 
another  or  others. 

3.  Damage  or  loss  to  an  innocent  vessel  or  property  on  board  her,  by  the  joint 
fault  of  one  or  more  other  vessels. 

4.  Loss  of  hfe  or  personal  injury  suffered  by  a  person  on  board  a  vessel  jointly 
in  faidt  with  another  vessel. 

Before  considering  these  cases  in  detail  there  are  two  preliminary  points  to 
observe. 

Joint  fault.  There  is  no  longer  any  reason  to  confine  the  rule  of  division  of  loss 
to  cases  of  actual  collision,  so  that  the  difficult,  and  practically  unsolved,  questions 
that  arose  between  tug,  tow  and  a  third  vessel,  or  tug  and  tow,  will  at  least  assume 
a  new  form  if  they  are  again  raised.  All  that  is  now  required  to  introduce  the  rule 
of  distribution  of  loss  is  joint  fault  of  two  or  more  vessels  causing  damage  or  loss 
to  the  vessels  or  things  on  board,  or  loss  of  hfe  or  personal  injury  to  persons  on 
board;  and  except  in  such  cases  there  seems  to  be  no  case  in  which  the  rule  can 
apply. 

Vessels  jointly  in  fault.  The  rule  formerly  in  force  applied  to  ships,  but  a  wide 
meaning  was  given  to  the  term^) ;  the  present  rule  applies  to  vessels,  which  term 
includes  "any  ship  or  boat  or  other  description  of  vessel  used  in  navigation  3)"; 
the  explanation  of  the  term  is  not  exhaustive,  and  "vessel"  seems  at  least  to  include 
any  craft  which  can  be  navigated,  even  though  it  be  by  oars  only  or  by  towage  only. 

Loss  of  or  damage  to  vessels;  meaning  of  "jointly  in  fault".  Where  one  or  more 
vessels  sustain  damage  or  loss  by  the  joint  fault  of  each  vessel,  each  vessel  is  liable 
to  make  good  the  damage  or  loss  in  proportion  to  the  degree  in  which  it  was  in  fault, 
or,  if  varying  degrees  of  fault  cannot  be  established,  the  loss  or  damage  is  to  be 
apportioned  equally*).  In  order  that  vessels  may  be  jointly  in  fault  it  must  be  shown 
that  the  fault  of  each  vessel  has  contributed  to  the  damage 5),  so  that  a  case  of  con- 
tributory negligence  arises,  i.e.  where  the  damage  or  loss  would  not  have  occurred 
but  for  the  contemporaneous  negUgence  of  each  vessel  at  a  time  after  which  she 
could  not  avert  the  loss  or  damage.  If  either  vessel  could,  before  the  loss  or  damage 
occurred,  by  taking  any  reasonable  step  have  averted  the  loss,  then  she  alone  is  to 
blame,  because  the  cause  of  the  damage  was  her  ultimate  negligence  in  not  taking 
that  step,  not  the  earUer  negligence  of  another  vessel.  Where  the  acts  of  negligence 
are  consecutive  the  rule  iu  admiralty  is  the  same  as  at  common  law,  and  the  vessel 
finally  in  fault  is  alone  to  blame:  where  the  acts  of  negUgence  are  simultaneous 
the  rule  of  division  of  loss  applies. 

Decree  against  one  vessel  only,  not  against  each.  Under  the  old  rule,  when 
damage  was  divided  equally,  there  were  not  two  decrees,  one  against  each  vessel, 
but  one  decree  against  the  vessel  which  had  suffered  the  smaller  damage;  under 
the  new  rule  it  is  to  be  presumed  that  there  will  similarly  be  one  decree  against  the 
vessel  which  as  a  result  of  the  finding  is  liable  to  pay.  The  rule  suggested  may  be 


1)  The  former  French  law  seems  to  have  been  to  this  effect. 

2)  The  Dunstanborough  [1892]  P.  p.  363  (n). 

3)  M.  S.  A.  1894,  s.  742;  Maritime  Conventions  Act,  1911,  s.  10. 

*)  Maritime  Conventions  Act,  1911,  s.   1  (1);  The  Sargasso  [1912]  P.  p.  200. 
6)  Ibid.  s.  1  (1)  (b). 
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stated  in  general  terras  thus :  Where  the  proportion  vchich  a  vessel's  loss  bears  to 
the  total  loss  is  greater  than  the  proportion  of  her  fault  to  the  total  fault,  the  decree  will 
be  in  her  favour;  conversely,  where  the  proportion  which  her  loss  bears  to  the  total 
loss  is  less  than  the  proportion  of  her  fault  to  the  total  fault,  the  decree  will  be  against 
her  for  the  difference  between  her  loss  and  her  liability i). 

Division  of  loss  where  the  blame  is  apportioned  equally.  The  rule  hitherto  in 
force  was  that  the  loss  of  each  ship  was  halved,  and  then  the  smaller  sum  was  subtracted 
from  the  larger,  and  a  decree  made  for  payment  of  the  balance  so  found  to  the  ship 
which  suffered  the  larger  loss.  It  would  probably  be  convenient  in  future  to  have 
only  one  principle,  whether  the  fault  is  apportioned  equally  or  imequaUy,  viz.  to 
deduct  the  total  loss  of  the  vessel  whose  liability  exceeds  her  loss  from  her  share 
of  the  liabihty  and  to  make  a  decree  for  pay  ment  of  the  difference  to  the  other 
vessel  2). 

Decree  tor  payment  of  balance  by  one  party:  effect  between  shipowner  and 
insurer.  As  the  resvdt  of  the  apphcation  of  the  rule  of  division  of  loss  was  not  to 
estabUsh  cross-liabilities  of  each  ship,  but  a  single  Habihty  of  one  ship  to  pay  a  balance 
to  the  other,  the  shipowner  who  received  payment  was  not  witlun  the  terms  of  a 
policy  of  insurance  with  a  "Running-Down  clause"  in  respect  of  the  damage  to  his 
ship :  it  was  a  sum  which  had  been  allowed  against  him  in  account,  not  a  sum  'which 
he  shall  become  hable  to  pay  and  shall  pay''').  This  result  in  practice  is  avoided  by  a 
provision  that  as  between  insurer  and  assured  the  matter  shall  be  treated  as  if  there 
had  been  cross-habihties. 

Division  of  loss  where  vessels  are  jointly  to  blame  for  damage  to  goods  on  board 
one  of  them.  The  UabiHty  of  the  shipowners  to  the  goods-owner  has  already  been 
discussed*);  their  UabUity  inter  se  remains  to  be  considered.  From  the  terms  of 
the  Act  5)  the  liabihty  of  the  vessel  which  is  not  carrying  the  goods  appears  to  be 
hmited  to  such  proportion  of  the  damage  as  represents  her  degree  of  fault;  but  as 
the  liabihty  of  the  carrying  ship,  which  is  prima  facie  a  liabihty  to  deUver  the  goods 
safely  under  the  contract  of  carriage,  is  not  to  be  affected  by  the  Act  8),  she  must, 
if  she  is  only  to  bear  ultimately  that  proportion  of  the  damage  for  which  she  is  made 
Hable  by  the  Act,  have  a  right  to  recover  from  the  other  wrongdoers  any  proportion 
of  the  damage  in  respect  of  which  she  has  had  to  pay  more  than  her  share:  but  in 
any  case  she  cannot  recover  from  her  fellow  wrongdoers  an  amount  which  would 
make  their  contribution  exceed  their  proportionate  habihty.  The  former  rule  that 
the  goods-owner  can  in  no  ease  recover  more  than  half  his  damages  in  such  cases  of 
joint  faidf)  can  now  only  apply  where  the  fault  is  apportioned  equally^).    The 

1)  For  instance  where  ships  A  and  B  are  to  blame  in  the  proportions  of  4  to  3,  there  are  three 
possible  cases  (1)  A's  loss  exceeds  her  proportionate  blame,  (2)  is  in  exact  proportion  to  her  blame; 
(3)  is  less  than  her  proportionate  blame.  Assume  the  amounts  in  each  of  the  cases  to  be  as  follows : 

1.  A's  loss,  £9000  1  total  loss:  A's  blame  4 — 7ths:  A's  share  of  loss  £8000 
B's  loss,  £  5000  I  £  14000:     B's  blame  3 — 7ths:  B's  share  of  loss  £  6000 

B  pays  A  £  6000  less  £  5000  i.  e.  B  pays  A  the  difference  between  B's  share  of  the  total  loss 
and  B's  actual  loss. 

2.  A's  loss,  £  8000  1  total  loss:  A's  blame  4 — 7ths:  A's  share  of  total  loss  £  8000 
B's  loss,  £6000  j  £  14000:      B's  blame  3 — 7ths:  B's  share  of  total  loss  £  6000 

here  neither  ship  will  pay  anything. 

3.  A's  loss,  £  6000  1  total  loss:  A's  blame  4 — 7ths:  A's  share  of  total  loss  £8000 
B's  loss,  £8000  j  £14000:      B's  blame  3 — 7ths:  B's  share  of  total  loss  £6000 

here  A  pays  B  £2000. 

Under  the  old  rule  of  equal  division  B  would  have  had  to  pay  A  in  Case  1  £  2000  not 
£  1000;   in  Case  2  A  would  have  received  £  1000;  and  in  Case  3  B  would  have  received  £  1000. 

2)  For  instance,  where  the  liability  is  apportioned  equally  (taking  the  figures  used  above): 


total  loss:  A's  Habihty  £  7000  j  B  has  to  pay 
£  14000:     B's  liabihty  £  7000  |  A  £  2000. 
total  loss:  A's  hability  £  7000  I  B  has  to  pay 
£  14000:     B's  liabihty  £  7000  )  A  £  1000. 
total  loss:  A's  Habihty  £  7000  1  A  has  to  pay 


1.  A's  loss,  £9000 
B's  loss,  £5000 

2.  A's  loss,  £8000 
B's  loss,  £6000 

3.  A's  loss,  £  6000 
B's  loss,  £  8000  f  £  14000:     B's  Habihty  £  7000  f  B  £  1000. 

3)  London  S.  S.  dhc.  Insurance  Co.  v.  Grampian  S.  S.  Co.  (1889)  24  Q.  B.  D.  32,  663. 

4)  See  p.  452. 

6)  M.  C.  A.  1911,  s.  1  (1),  which    should  be  contrasted  with  s.  2. 

6)  Ibid.  s.  1  (1)  (c). 

7)  The  Drumlanrig  [1911]  A.  C.   16. 

8)  M.  C.  A.   1911,  s.   1  (1)  (a). 
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owners  of  the  vessels  jointly  in  fault  may  agree  the  respective  degrees  of  blame  of 
their  vessels^),  but  their  agreement  will  not  bind  cargo-owners. 

Contribution  between  vessels  jointly  in  fault  for  loss  of  life  or  personal  injury. 
The  general  principles  touching  the  recovery  of  damages  or  compensation  for  loss 
of  life  or  personal  injiuy  have  been  considered  elsewhere  2).  Where  such  damage  is 
caused  to  a  person  on  board  a  vessel  by  the  joint  fault  of,  that  vessel  and  one  or 
more  other  vessels  there  is  a  joint  and  several  liability  of  each  vessel,  so  that  the 
person  injured,  or  his  representatives,  if  the  injury  is  fatal,  may  sue  aU  or  any  of 
the  vessels  in  fault  for  the  whole  damage  sustained.  But  as  between  the  wrongdoers, 
i.e.  the  owners  of  the  vessels  in  fault  as  answerable  for  the  neghgence  of  their  servants, 
the  ultimate  liability  is  distributable  in  proportion  to  the  degree  of  fault  of  each 
vessel  3) :  there  is  no  provision  that  the  liability  shall  be  apportioned  equally  where 
different  degrees  of  fault  are  not  established,  but  this  seems  to  be  the  only  course 
open  to  the  Court.  The  person  injured  may  therefore  recover  his  whole  damages 
from  any  one  of  the  wrongdoers*),  and  if  he  does  so,  the  wrongdoer  who  has  paid 
has  a  prima  facie  right  against  any  other  \^Tongdoer  to  recover  a  contribution;  the 
extent  to  which  each  wrongdoer  is  liable  for  the  damage  is  the  proportion  which  his 
fault  bears  to  the  whole  damage  and  no  more;  so  that  any  one  wrongdoer  who  has 
been  compelled  to  pay  the  whole  wiU  have  to  claim  contribution  from  all  the  other 
wrongdoers  if  he  wishes  to  recover  the  full  contribution  to  which  he  is  entitled;  but 
if  any  one  wrongdoer  has  or  would  have  had  a  good  answer  to  a  claim  by  the  original 
sufferer,  he  may  set  it  up  as  a  defence  against  the  person  seeking  contribution  6); 
and  this  is  so  whether  the  defence  would  have  been  a  complete  or  a  partial  answer 
to  a  claim  by  the  original  sufferer:  e.g.  a  shipowner  might  contract  with  a  passenger 
that  he  should  not  be  liable  to  pay  a  sum  exceeding  £10  for  personal  injuries;  the 
passenger  may  recover  against  the  other  ship  £100  for  damages  in  a  collision  in  which 
both  are  in  fault,  but  the  carrying  ship  is  9- 10th  to  blame;  the  other  vessel  can  only 
recover  £10,  not  £90  as  a  contribution. 

Loss  or  damage  to  property  on  board  an  innocent  vessel  by  the  common  negligence 
of  other  vessels.  Since  the  Maritime  Conventions  Act^)  only  applies  to  cases  of 
damage  to  property  on  board  a  vessel  in  fault,  the  former  law  as  to  damage  to  pro- 
perty on  board  another  vessel  not  in  fault  is  preserved.  The  goods-owner  may  sue 
each  or  all  of  the  wrongdoers  and  recover  full  damages,  for  which  he  can  levy  execu- 
tion against  each  or  all  of  such  defendants  as  he  may  have  sued  to  judgment;  but 
if  he  recovers  Judgment  against  one  or  some  only  of  the  wrongdoers  he  thereby 
releases  the  others  from  any  UabiUty  to  himself'),  even  though  the  judgment  remains 
unsatisfied. 

Injury  to  a  person  on  board  an  innocent  vessel  by  the  common  negligence  of 
two  or  more  other  vessels.  The  Maritime  Conventions  Act  8)  only  applies  to  loss  of 
life  or  injury  to  a  person  on  board  one  of  two  or  more  vessels  in  fault:  where  the 
common  neghgence  of  two  or  more  vessels  causes  loss  of  life  or  personal  injury  to 
a  person  on  board  an  innocent  vessel  the  law  is  left  as  it  was  before  the  Act.  The 
person  injured  (or  the  representatives  of  a  person  killed)  has  a  right  of  action  against 
any  one  wrongdoer  or  against  all  of  them;  he  is  not  bound  to  sue  them  all,  but  if  he 
sues  any  one  or  more  to  judgment,  his  remedy  against  the  others  whom  he  has  not 
so  sued  is  gone  9),  even  though  the  Judgment  remains  unsatisfied.  As  against  wrong- 
doers against  whom  he  has  recovered  judgment  he  may  enforce  his  Judgment  by 
execution  against  all  or  any  of  them,  up  to  the  amount  of  his  damages. 

XXII.    Limitation  of  Liability. 

Development  of  the  privilege.  The  right  or  privilege  given  in  certain  cases  to 
limit  liability  in  respect  of  damage  to  persons  or  goods  on  board  a  carrying  ship, 
or  on  board  any  vessel,  or  on  boam  any  vessel  in  a  dock,  or  to  rights  of  any  Mnd  by 

1)  Cf.   The  Drumlanrig  [1911]  A.  C.  16. 

2)  See  Damages  for  loss  of  life  or  personal  injury,  p.  45C. 

3)  Maritime  Conventions  Act,  1911,  s.  3  (1). 
*)  Ibid.  B.  2. 

6)  Ibid.  s.  3,  proviso;  cf.  The  Gairribahn  (1912)  29  T.  L.  R.  60. 

6)  S.  1. 

')  Brmsmead  v.  Harrison  (1872)  L.  R.  7  C.  P.  547. 

8)  Ss.  2,  3. 

9)  Brmsmead  v.  Harrison  (1872)  L.  R.  7  C.  P.  547  (action  in  personam). 
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land  or  water,  is  in  England  purely  statutory,  being  developed  from  a  very  small  be- 
ginning in  I7341),  to  include  liability  for  collision-damage 2),  and  extended  to  foreign 
vessels  and  to  personal  injuries  and  to  ships  not  yet  completed,  and  with  a  fixed 
maximum  of  £8  or  £15  a  ton  of  the  statutory  tonnage  of  a  vessel,  by  various  enact- 
ments now  consolidated  in  the  Merchant  Shipping  Acts^). 

Statutory  rights  to  limit  liability.  The  effect  of  the  various  statutes  may  be 
summarised  as  follows :  the  owner  [including  a  beneficial  owner  as  well  as  a  registered 
owner*),  and  a  part-owner  although  another  part-owner  may  be  in  fault  ^)  or  a  char- 
terer by  demise  6),  and  the  owner  builder  or  other  party  interested  in  any  ship  built 
in  the  British  dominions  from  the  time  of  her  launch  until  she  is  either  registered') 
or  becomes  a  foreign  ship  8)]  of  a  ship  [i.e.  a  vessel  used  in  navigation  and  not  pro- 
pelled by  oars  9)  whether  completed  or  in  course  of  construction  i**)]  being  British 
[i.e.  British  and  duly  registered  unless  exempt  from  registration^^)  or  betweenlaunching 
and  registration]  or  foreign  ^  2),  or  of  a  dock  canal  or  harbour  [in  respect  of  damage  to 
property  onlyi^)],  British  or  foreign  1*),  may  limit  his  Uability  where  a  claim  is  made 
against  him  for  loss  of  life  or  personal  injury  or  for  damage  to  rights  or  property, 
in  accordance  with  the  following  provisions: 

Loss  of  life  or  personal  injury.   1.  Where  loss  of  life  or  personal  injury  is  caused: 

a)  To  any  person  being  carried  in  the  ship;  this  wiU  include  claims  by  master, 
crew,  passengers,  or  any  other  person  on  board,  but  there  can  be  no  Umitation 
against  claims  for  compensation  under  the  Workmen's  Compensation  Act^^), 
as  these  are  not  technically  claims  for  damages  i^)  and  the  right  is  expressly 
denied  by  statute  i''); 

b)  To  any  person  carried  in  any  other  vessel  i^)  by  reason  of  the  improper  naviga- 
tionis)  of  the  ship^O). 

Damage  to  rights  or  property.  2.  a)  Where  loss  or  damage  is  caused  to  property 
or  rights  of  any  kind,  whether  on  land  or  water  and  whether  fixed  or  movable, 
by  reason  of  the  improper  navigations^)  or  management^i)  of  the  ship;  this 
provision22)  is  almost  sufficiently  comprehensive  to  include  all  the  rights  to 
limit  liability  ia  respect  of  property  given  by  the  principal  Act^^),  and  it 
must  extend  to  injuiy  to  real  property,  includiag  incorporeal  hereditaments, 
such  as  a  right  of  way,  and  rights  of  support,  if  caused  by  improper  navigation 
or  management  of  a  ship:    the  earlier  provisions  were: 

b)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise  or  other  things 
v/hatsoever2*)  on  board  the  ship^S) ;  there  is  here  no  reference  to  the  cause  of 
the  damage; 

c)  Where  any  loss  or  damage  is  caused  to  any  other  vessePS)^  or  to  any  goods, 
merchandise  or  other  things  whatsoever  2*)  on  board  any  other  vessel  by  reason 

1)  (1734)  7  Geo.  2,  c.  15,  see  now  M.  S.  A.  1894,  s.  502. 

2)  (1813)  53  Geo.  3,  c.  159. 

3)  Viz.  1894,  ss.  503—509;  1898,  as.  1—4;  1900,  ss.  1—3;  1906,  ss.  69—71. 
*)  The  Spirit  of  the  Ocean  (1865)  Br.    &  L.  336. 

6)  The  Obey  (1866)  L.  R.   1  A.   &  E.  102. 

6)  M.  S.  A.  1906,  s.  71. 

7)  M.  S.  A.  1898,  s.  1. 

8)  M.  S.  A.  1906,  s.  70. 
»)  M.  S.  A.  1894,  s.  742. 

10)  M.  S.  A.   1898,  s.  4. 

")  M.  S.  A.  1894,  ss.  2,  3,  72,  373,  374,  508;  1898,  s.   1. 

12)  M.  S.  A.   1894,  s.  503  (1). 

13)  M.  S.  A.  1900,  s.  2  (1), 

14)  Ibid.  s.  2  (3). 

15)  6  Edw.   7,  c.  58,  3.  7  (1)  (f). 

16)  M.  S.  A.   1894,  s.  503  (1)  (a). 

17)  W.  C.  A.   1906,  s.  7  (1)  (b). 

18)  A  wider  term  than  'ship':  M.  S.  A.   1894,  s.  742. 

19)  I.  e.  wrongful  or  negligent  act  of  any  person  for  whom  the  shipowner  is  answerable, 
whether  ashore  or  afloat:  The  Warkworth  (1884)  9  P.  D.  145. 

20)  M.  S.  A.   1894,  s.  503  (1)  (c). 

21)  Cf.   The  QUnochil  [1896]  P.   10. 

22)  M.  S.  A.  1900,  s.  1. 

23)  M.  S.  A.  1894,  s.  503  (1)  (b)  (d). 

2*)  The  widest  term  known ;  it  prevents  'things'  from  bemg  merely  ejuedem  generis  with  goods  . 
26)  M.  S.  A.   1894,  a.  503  (1)  (b). 
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of  the  improper  navigationi)  of  the  ship^) :  here  the  cause  of  the  damage  is 
limited  to  improper  navigation. 
Extension  of  the  privilege  to  Docls,  Canal,  Harbour  and  Conservancy  Authorities. 

3.  Where  any  loss  or  damage  is  caused  to  any  vessel  or  vessels^),  or  to  any  goods, 
merchandise  or  other  things  whatsoever  on  board  any  vessel  or  vessels*).  There  is 
nothing  to  restrict  the  right  to  British  dock,  canal,  or  harbour  owners^),  and  a  wide 
meaning  is  given  to  the  term  dock,  so  that  it  shall  include  wet  or  tidal  docks  or  basins, 
gridirons,  ships,  dry  and  graving  docks,  quays,  wharves,  piers,  stages,  and  jetties :  and 
the  term  dock  owner  or  canal  owner  includes  an  authority  having  the  control  of  a 
dock  or  canal.  No  definition  is  given  of  harbour  or  conservancy  authorities,  as  they  are 
defined  in  the  Merchant  Shipping  Act  6).  No  right  to  limit  liability  in  respect  of 
loss  of  life  or  personal  injury  is  given  to  such  bodies. 

Actual  fault  or  privity.  The  right  to  Umit  liability,  whenever  it  is  given,  is 
confined')  to  cases  where  the  loss  or  damage  has  occurred  without  the  actual  fault 
or  privity  of  the  owner,  which  means  some  wrongful  act  of  the  owner  himself  who  is 
seeking  to  Umit  liabiUty^),  either  his  own  act  or  neglect  or  by  his  express  direction; 
any  actual  fault  or  privity  alleged  must  be  that  of  the  actual  owner,  or  dominus 
pro  tempore  as  in  the  case  of  a  demise  of  the  ship  8),  and  not  of  a  servant  or  agent 
merelyi"),  or  else  the  actual  fault  or  privity  of  a  part-owner  ^i) ,  such  as  a  master  actually 
in  charge  of  the  ship  at  the  time  of  the  damage  who  also  happens  to  be  a  part-owner; 
any  co-owner  not  actually  in  fault  or  privy  to  the  fault  may  limit  his  liability  in 
proportion  to  his  interest  in  the  ship. 

Amount  to  which  liability  may  be  limited.  The  pecuniary  sum  to  which  hability 
may  be  Umited  is  based  upon  tonnage  ascertained  in  the  prescribed  manner;  the 
sum  is  larger  where  there  is  loss  of  Ufe  or  personal  injury;  the  limitations  laid 
down  are: 

1.  In  respect  of  loss  of  life  or  personal  injury,  either  alone  or  with  damage  to 
property  or  rights  of  any  kind,  a  sum  not  exceeding  £15  a  ton^^). 

2.  In  respect  of  loss  or  damage  to  property  or  rights  of  any  kind,  a  sum  not 
exceeding  £8  a  ton^^). 

3.  In  respect  of  loss  or  damage  to  vessels  or  anything  on  board  a  vessel,  where  a 
dock,  canal,  harbour  or  conservancy  authority  is  seeking  to  Umit  UabiUty, 
a  sum  not  exceeding  £8  a  ton  of  the  tonnage  of  the  largest  registered  British 
ship  (excluding  in  the  case  of  harbour  or  conservancy  authorities  ships  buHt 
or  fitted  out  in  their  area,  or  that  have  taken  shelter  or  passed  through  that 
area,  or  merely  landed  mails  or  passengers  there),  which  at  the  time  of  occur- 
rence of  the  loss  or  damage  is,  or  within  5  years  preceding  the  occurrence  has 
been,  within  the  area  over  which  the  dock  or  canal  owner  or  the  harbour  or 
conservancy  authority  performs  any  duty  or  exercises  any  powers. 

Interest  on  the  amount  to  which  liability  is  limited.  The  sum  calcidated  on  tonnage 
is  not  the  fuU  measure  of  UabiUty,  as  the  invariable  Admiralty  practice  has  been  to 
aUow  interest,  usuaUy  at  4  per  cent.,  on  the  amount  as  Umited  from  the  date  of 
the  loss  or  damage  i*)  until  payment,  in  order  to  discourage  delay  and  because  pay- 
ment is  in  theory  due  when  the  wrong  is  inflicted.  The  wrongdoer  is  also  Uable  for 
the  costs  of  proceedings,  including  the  costs  of  the  action  for  limitation  of  UabiUty, 
if  any,  and  the  costs  of  any  subsequent  reference  to  assess  damages,  although  he 
has  no  interest  in  the  aUocation  of  the  sum  paid  in,  and  the  struggle  at  the  reference 
may  be  only  between  rival  claimants,  each  seeking  to  reduce  the  claims  of  others. 

1)  I.  e.  wrongful  or  negligent  act  of  any  person  for  whom  the  shipowner  is  answerable, 
whether  ashore  or  afloat:   The  Warkworth  (1884)  9  P.  D.  145. 

2)  Ibid.  s.  503  (1)  (a). 

3)  Ibid.  s.   742. 

4)  M.  S.  A.   1900,  s.  2  (1). 

5)  Ibid.  s.  2  (3). 

6)  M.  S.  A.  1894,  B.  742. 

')  M.  S.  A.  1894,  s.  503  (1);  1900,  s.s  1,  2. 

8)  Asiatic  Petroleum  Oo.  v.  Lennard'a  Carrying  Go.  (1912)  18  Com.  Cas.  23. 

»)  Cf.  M.  S.  A.  1906,  8,  71. 

10)  The  Yarmouth  [1909]  P.  293. 

11)  The  Obey  (1866),  L.  B.  1  A.   &  E.  102. 

12)  M.  S.  A.   1894,  s.  503. 

13)  Ibid.   1900,  s.   1. 

1*)  The  Crathie  [1897]  P.  pp.  182,  183. 
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How  far  agreements  fixing  values  are  binding.  Rival  claimants  are  not  bound  by 
any  finding  or  agreement  as  to  the  value  of  the  ship  in  respect  of  which  liability  is 
limited,  unless  they  are  parties  to  it^) ;  but  they  would  be  bound  by  any  finding  of 
the  value  by  a  competent  Court  in  a  case  in  which  it  was  material  to  the  parties 
before  the  Court  to  dispute  the  values  alleged. 

Distribution  of  the  fund  between  life  and  property  claims.  As  between  claims  for 
loss  of  life  or  personal  injury  and  claims  of  any  other  kind,  the  former  attach  to  the 
£7  (being  the  excess  of  £15  over  £8)  to  the  exclusion  of  all  other  claims,  which  can 
never  attach  to  the  £7.  The  other  claims  for  loss  or  damage  attach  only  to  the  £8, 
but  not  to  the  exclusion  of  any  unsatisfied  balance  of  the  claims  for  loss  of  life  or 
personal  injury^),  i.e.  as  against  the  £8,  claims  of  each  class  wiU  rank  rateably  if 
any  residue  of  claims  of  the  former  class  is  unsatisfied 3). 

Measurement  of  tonnage.  1.  For  the  purposes  of  Umitation  of  liability  the  ton- 
nage of  ships  is  as  to  steamships,  the  registered  tonnage*)  with  the  addition  of  any 
engine-room  space  deducted  for  the  purpose  of  ascertaining  that  tonnage^),  but 
certified  spaces  appropriated  to  crew  and  apprentices  wiQ  not  be  included  s),  unless 
in  the  case  of  ships  of  foreign  countries  which  have  adopted  the  Tonnage  Regulations 
the  space  for  crew  and  apprentices  is  certified  not  to  come  up  to  the  standard  required 
in  the  case  of  a  British  ship').  Subject  to  this  exception,  where  a  foreign  country 
has  adopted  the  Tonnage  Regulations  of  the  Merchant  Shipping  Acts,  an  Order  in 
Council  may  provide^),  that  the  statement  of  tonnage  in  the  foreign  certificate  of 
registry  shall  have  the  same  effect  as  the  statement  of  tonnage  in  a  British  certificate 
of  registry  9);  but  in  cases  where  the  foreign  certificate  shows  a  result  materially 
different  from  the  result  of  measurement  in  this  country  under  the  Merchant  Shipping 
Acts,  an  order  may  be  made  for  re-measurement  under  those  Acts^**).  The  effect  there- 
fore as  to  foreign  ships  is  that  where  they  have  been,  or  can  be;  measured  according 
to  British  law,  their  tonnage  wiU  be  the  tonnage  so  ascertained  (unless  the  crew  space 
is  certified  to  be  below  the  British  standard);  but  where  she  has  not  been,  and 
cannot  be,  so  measured,  evidence  of  her  tonnage  may  be  furnished  by  a  certificate 
of  the  Surveyor  General  of  Ships  in  the  United  Kingdom,  stating  what  her  tonnage 
would  be  according  to  British  law^) ;  and  for  any  purpose  of  the  Acts,  where  her  foreign 
measurement  differs  materially  from  the  measurement  as  it  would  be  under  the 
Acts,  she  may  be  re-measured  in  accordance  with  the  Acts.  As  the  registered  tonnage 
for  purposes  of  limitation  of  Uabihty  includes  any  engine-room  space  deducted  to 
ascertain  her  registered  tonnage  for  other  purposes,  it  does  not  seem  to  be  affected 
seriously,  if  at  all,  by  the  restriction  of  deductions  for  the  space  occupied  by  propelling 
power  to  55%  of  the  tonnage  remaining  after  the  deductions  allowed  from  the  gross 
tonnage  ^2^. 

Tonnage  of  sailing  ships  for  limitation  of  liability.  2.  The  tormage  of  a  sailing 
ship,  for  the  purposes  of  limitation  of  liabiUty,  is  her  registered  tonnagei^) ;  but  where 
her  crew  space  is  certified  to  fall  short  of  the  standard  required  in  the  case  of  a  British 
ship  the  deduction  on  account  of  that  space  may  be  disallowed^*). 


1)  G.  A.  van  Evjch  &  Zoon  v.  Somerville  [1906]  A.  C.  489. 

2)  The  Victoria  (1888)  13  P.  D.   125. 

2)  E.  g.  if  liability  is  limited  to  £15  a  ton  on  1000  tons,  the  fund  available  is  £15  000, 
with  accrued  interest;  if  life  claims  amount  to  £20  000  they  first  receive  £7000  with  accrued 
interest;  then  if  damage  claims  amount  to  £39  000,  there  is  £52  000  unsatisfied  (Ufe  £13  000, 
cargo  etc.  £39000);  these  life  claims  will  take  of  the  £8000  and  interest  remaining  i^/j^nds  or 
one  quarter,  cargo  etc.  claims  will  take  ^sy^^nds  or  3/^ths.  The  effect  in  such  a  case  will  be  that 
life  claims  receive  in  all  £7000  and  £2000,  or  45  per  cent,  of  their  amount,  while  cargo  etc.  claims 
receive  £6000  or  about  15  per  cent.  only. 

4)  M.  S.  A.  1906,  s.  69. 

6)  M.  S.  A.   1894,  s.  503  (2)  (a). 

6)  Ibid. 

7)  M.  S.  A.   1906  (6  Edw.  7,  c.  68),  s.  55. 

8)  M.  S.  A.   1894,  s.  84  (1). 

9)  Orders  in  Council  under  previous  acts  are  preserved  in  effect  by  s.  745.  See  Statutory 
Rules  and  Orders,  1909,  p.  490;   1911,  p.  237. 

10)  Ibid.  s.  84  (3). 
•11)  Ibid.  s.  503  (2)  (o). 

12)  M.  S.  A.   1907  (7  Edw.  7,  c.  92). 

13)  M.  S.  A.   1894,  s.  603  (2)  (a). 
W)  M.  S.  A.   1906,  s.  56. 

30* 
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Effect  Of  statements  of  tonnage  in  certificates.  The  effect  of  the  statement  of 
the  tonnage  of  a  British  ship  in  its  certificate,  or  of  a  foreign  ship  that  has  adopted 
the  tonnage  regulations  of  the  Merchant  Shipping  Acts,  is  that  the  statement  is 
evidence  of  the  true  tonnage,  but  not  conclusive  in  the  case  either  of  aBritish^)  or  of 
a  foreign^)  ship. 

Separate  losses  on  distinct  occasions.  In  the  case  of  sea-going^)  ships  it  is  pro- 
vided*) that  the  owner  shall  be  liable  in  respect  of  loss  or  damage  on  each  occasion 
as  if  no  other  occasion  of  loss  or  damage  had  occurred;  that  is,  he  may  not  limit 
his  total  liability  for  aU  loss  and  damage  to  £15  or  £8  a  ton,  but  he  may  hmit  his 
liability  for  the  loss  or  damage  on  each  occasion  to  a  fresh  sum  of  £15  or  £8  a  ton: 
the  test  is  whether  the  loss  or  damage  is  due  to  the  same  default  or  negUgent  act  5), 
or  to  a  separate  default  or  negUgent  act  on  each  occasion.  It  is  not  conceivable 
that  the  introduction  of  the  term  "sea-going"  entitles  ships  that  do  not  go  to  sea 
to  claim  that  they  are  in  any  better  position. 

■  1%  Separate  losses  on  one  occasion.  It  is  provided  that  an  owner  may  limit  Uabihty 
(i.e.  in  one  sum  according  to  his  tonnage)  in  respect  of  the  whole  of  the  losses  and 
damages  arising  on  any  one  distinct  occasion,  although  the  losses  and  damages  may 
be  inflicted  on  more  than  one  person  and  may  arise  at  common  law  or  under  some  Act 
of  Parliament  8).  The  provision  only  applies  in  terms  to  losses  or  damages  arising 
under  the  Act  cited,  which  contains  no  reference  to  loss  of  life  or  personal  injuries, 
and  although  it  is  to  be  read  and  construed  with  the  other  Merchant  Shipping  Acts, 
it  seems  to  have  no  reference  to  such  habihties;  but  in  view  of  the  terms  of  the  prin- 
cipal Act,  which  gives  a  right  to  limit  liabihty  where  loss  of  hfe,  personal  injury,  or 
loss  or  damage  to  property  "is  caused",  it  is  probable  that  a  shipowner  can  always 
limit  his  liability  in  one  sum  for  the  effects  of  one  cause ;  but  dock,  canal,  harbour  and 
conservancy  authorities  have  no  right  to  limit  their  liability  in  respect  of  personal 
injury  or  loss  of  Ufe  at  aU'),  although  as  to  property  they  have  the  same  right  as 
shipowners.  In  cases  where  loss  of  life  or  personal  injury  is  caused  to  any  person 
on  board  a  vessel  by  the  joint  fault  of  that  vessel  and  one  or  more  other  vessels,  there 
is  a  joint  and  several  liability  of  each  of  the  vessels  8);  but  any  one  of  such  vessels «) 
may  Umit  her  liability,  either  when  sued  directly  for  the  injury  i")  or  when  sued  by  the 
owner  of  another  vessel  in  default  for  a  proportionate  contribution!-!). 

XXIII.  Salvage. 

Meaning  and  nature  of  Salvage.    Salvage  is  the  term  used  to  denote: 

1.  The  reward  allowed  to  persons  who  voluntarily  rescue  a  vessel,  her  apparel, 
and  cargo,  or  the  wreck  thereof,  or  the  lives  of  persons  belonging  thereto, 
from  maritime  perils,  or 

2.  More  loosely,  the  services  rendered  which  entitle  salvors  to  a  salvage  award. 
The  common  law  of  England  does  not  admit  that  the  volimtary  rendering  of 

valuable  services  to  the  person  or  property  of  another  carries  with  it  any  right  to 
reward!^).  EngUsh  maritime  law  departs  from  this  in  the  cases  of  salvage,  and  of 
general  average :  whether  it  is  a  question  of  impUed  contract  or  of  rights  independent 
of  contract  need  not  be  discussed  here.  "With  regard  to  salvage,  general  average^ 
and  contribution,  the  maritime  law  differs  from  the  common  law.  That  has  been  so 
from  the  time  of  the  Roman  law  downwards.  The  maritime  law,  for  the  purposes 
of  pubUc  policy  and  for  the  advantage  of  trade,  imposes  in  these  cases  a  liability 

1)  The  Becepta  (1889)  14  P.  D.   131. 

2)  The  Franconia  (1878)  3  P.  D.  164. 

8)  The  meaning  of  the  term  was  discussed  in  reference  to  a  different  section  (s.  260  of 
the  present  Act)  in  Salt  Union  v.   Wood  [1893]  1  Q.  B.  370. 
*)  M.  S.  A.   1894,  s.  503  (3). 
6)  The  Schwan,  The  Alhano  [1892]  P.  p.  439. 
«)  M.  S.  A.  1900,  8.  3. 
')  M.  S.  A.  1900,  s.  2,  only  applies  to  vessels  or  things  on  board  vessels. 

8)  Maritime  Conventions  Act,  1911,  s.  2. 

9)  The  term  used  in  the  Maritime  Conventions  Act;  but  there  is  no  provision  anywhere 
to  enable  a  vessel  (M.  S.  A.  1894,  s.  742)  which  is  not  a  ship  (M.  S.  A.  1894,  s.  742)  to  limit 
liability. 

1")  Maritime  Conventions  Act,  1911.     Proviso  to  s.  2. 

11)  Ibid.  Proviso  to  s.  3  (b),  r.  s.  3  (2). 

12)  Cf.  Ruabon  8.  S.  Co.  v.  London  Assurance  [1900]  A.  C.  p.   12 
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upon  the  thing  saved,  a  liabihty  which  is  a  special  consequence  arising  out  of  the 
character  of  mercantile  enterprises,  the  nature  of  sea  perils,  and  the  fact  that  the 
thing  saved  was  saved  under  great  stress  and  exceptional  circumstances.  No  similar 
doctrine  applies  to  things  lost  upon  land,  or  to  anything  except  ships  or  goods  in 
peril  at  sea.  With  regard  to  ordinary  goods  upon  wMch  labour  or  money  is  expended 
with  a  view  of  saving  them  or  benefiting  the  owner,  there  can,  so  it  seems  to  me, 
according  to  the  common  law,  be  only  one  principle  upon  which  a  claim  for  repayment 
can  be  based,  and  that  is  where  you  can  find  facts  from  which  the  law  will  imply 
a  contract  to  repay  or  to  give  a  Uen"i). 

What  services  amount  to  Salvage  services.  Salvage  services  may  be  rendered 
either  to  life  or  to  property,  but  in  order  that  a  salvage  reward  may  be  earned,  there 
must  be  services  which  preserve  life  and  are  to  be  rewarded  out  of  moneys  provided 
by  ParUament^),  or  services  to  a  ship  or  her  apparel,  or  her  cargo 3),  and  these  must 
be  meritorious  services  which  contribute  to  the  ultimate  safety  of  property  found  in 
danger  at  sea*) ;  services  which  do  not  contribute  to  ultimate  safety  will  not  be  salvage 
services,  although  they  may  entitle  the  person  rendering  them  to  some  remuneration 
for  his  efforts  6).  It  seems  indeed  that  where  services  which  are  in  their  nature 
salvage  services  are  rendered  under  an  express  agreement,  nothing  will  become 
payable  as  salvage  in  respect  of  such  services  unless  some  property  is  saved,  so  that 
where  salvage  services  are  in  fact  rendered,  the  ultimate  preservation  of  some  property 
is  essential  before  a  claim  to  reward  can  be  made  out,  whether  the  services  are 
rendered  in  invitum,  or  to  a  willing  recipient,  or  under  express  agreement  8). 

Life  Salvage. 

Jurisdiction  in  cases  of  lite  salvage.  The  jurisdiction  to  award  life  salvage  is 
peculiarly  the  creature  of  statute;  before  any  enactment  had  been  passed  to  enable 
the  High  Court  of  Admiralty  to  award  salvage  for  the  preservation  of  life  7)  eo  nomine, 
the  court  in  fact  adopted,  in  cases  where  both  property  and  hfe  had  been  saved,  a 
practice  of  making  a  higher  award  than  where  property  alone  was  saved,  but  since 
1854  the  jurisdiction  to  award  salvage  for  saving  life  is  statutory  also  8).  The  effect 
of  the  statute  is  that: 

a)  As  to  British  vessels  from  which  life  is  saved  in  any  waters,  British  or  elsewhere, 
hfe  salvage  to  a  reasonable  amount  is  payable  to  the  salvor; 

b)  As  to  foreign  vessels  from  which  life  is  saved  wholly  or  in  part  ia  British 
waters  hfe  salvage  is  similarly  payable;  and 

c)  As  to  foreign  vessels  where  hfe  is  saved  ia  waters  beyond  the  limits  of  British 
jiu-isdiction,  lite  salvage  is  payable  where  the  country  to  which  the  foreign 
vessel  belongs  has  consented  that  a  British  Court  ma,y  award  life  salvage  in 
respect  of  vessels  of  that  country  9). 

The  provision  that  hfe  salvage  may  be  awarded  where  services  are  partly 
rendered  in  British  waters  gives  rise  to  some  httle  difficulty;  it  is  always  a  question, 
not  only  whether  the  persons  saved  have  been  brought  into  British  waters,  but  whether 
the  bringing  of  them  thither  was  part  of  the  salvage  services  i*').  A  point  of  time  may 
naturally  be  reached  in  any  salvage  ease  where  the  salvage  services  cease  and  mere 
carriage  of  persons  or  towage  of  vessels  begins  ii);  if  the  actual  salvage  continues 
within  British  waters  there  will  be  jurisdiction  in  British  Courts  to  award  life  salvage. 
A  foreign  vessel  may  clearly  sue  in  British  Courts  for  life  salvage  services  rendered 
to  a  British  ship  anywhere  or  to  a  foreign  vessel  in  British  waters. 

Life  salvage  payable  only  out  of  property  saved.  The  only  funds  against  which 
a  claim  for  hfe  salvage  can  be  asserted  are  the  funds  produced  by  the  salvage  of 


1)  Cf.  Falcke  v.  Scottish  Imperial  Assurance  (1886)  34  Ch.  Div.  p.  248. 

2)  M.  S.  A.  (Mercantile  Marine  I'und  )1898  (61  &  62  Vict.  c.  44). 

3)  WeUs  V.  Gas  Float  Whitton  No.  2  [1897]  A.  C.  337. 
*)  Cf.   The  August  Korff  [1903]  P.  166. 

5)  Cf.   The  Benlarig  (1888)  14  P.  D.  3. 
«)  The  Renpor  (1883)  8  P.  D.  116. 

')  This  includes  the  lives  of  passengers  as  well  as  of  master  and  crew;  and  the  salvage  need 
not  be  from  the  vessel  herself  but  may  be  from  her  boats:  The  Cairo  (1874)  L.  R.  4  A  &E.  184. 
8)  M.  S.  A.  1894,  ss.  544,  555,  which  reproduce  earlier  statutory  provisions. 
8)  The  Kingdom  of  Prussia  in  the  only  State  which  has  at  present  so  consented. 

10)  The  Pacific  [1898]  P.  170. 

11)  Jorgensen  v.  Neptune  dko.  Co.  (1902)  4  F.  992. 
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property,  viz.  the  ship  from  which  the  Hfe  or  lives  were  saved,  or  her  cargo^).  There  is 
no  right  against  the  owner  of  the  vessel  or  cargo  qua  owner,  but  only  qva  owner 
of  property  saved ;  the  claim  must  be  against  a  person  who  has  an  interest  in  property 
saved  or  recovered  from  the  maritime  dangers  to  which  life  and  property  were 
exposed.  It  is  not  necessary  that  the  life  salvor  shall  also  be  the  salvor  of  the  proper- 
ty2) ;  the  property  may  be  rescued  by  others,  e.g.  specie  recovered  by  divers  employed 
by  the  owners  of  the  specie^),  or  passage-money  received  from  passengers  carried 
on  to  their  destination  in  cases  where  they  could  claim  to  be  carried  on  by  the  ship- 
owner*). 

There  is  thus  no  claim  for  life  salvage  merely  against  a  person:  so  that  where 
ship  A  was  sunk  by  the  neghgenee  of  ship  B,  and  ship  C  rescued  Hves  from  ship  A, 
ship  C  had  no  claim  on  the  damages  recovered  by  A  from  B  for  total  loss,  as  nothing 
had  been  saved^),  and  there  was  therefore  no  property  out  of  which  life  salvage 
could  issue. 

Life  salvage  payable  out  of  all  property  saved,  and  in  priority  to  other  salvage. 
Life  salvage,  when  awarded,  is  payable  in  respect  of  property  saved,  rateably  out  of 
the  different  interests  saved,  which  may  be  ship,  apparel,  cargo,  or  freight,  or  any 
one  or  more  of  them;  it  an  interest  has  been  whoUy  lost,  it  cannot  be  made  to  contri- 
bute. Life  salvage  is  payable  in  priority  to  any  other  claim  for  salvage,  so  that  when 
the  property  saved  is  insufficient  to  pay  all  claims,  Ufe  salvage  must  be  satisfied  first^). 

What  constitutes  a  life  salvage  service.  The  essential  characteristics  of  all 
salvage  services  are  considered  below;  but  in  connexion  with  life  salvage  there  must 
have  been  actual  danger  to  the  persons  rescued  or  serious  apprehension  of  such  danger'' ) ; 
the  mere  inconvenience  of  being  landed  on  the  coast  of  Labrador  without  any  danger 
of  starvation  was  not  sufficient  danger  to  found  a  claim  for  life  salvage  8),  nor  was  a 
rescue  from  an  uninhabited  island  near  a  savage  coast  in  the  Red  Sea,  where  there 
was  little  water  and  no  shelter,  as  there  was  no  immediate  danger  9). 

Statutory  remuneration  for  life  salvage.  Where  the  property  saved  is  insufficient 
to  reward  life  salvage  or  where  no  property  is  saved,  the  Board  of  Trade  may  award 
in  respect  of  the  deficiency,  remuneration  out  of  moneys  to  be  provided  by  Parlia- 
ment lO). 

Statutory  duty  to  save  life  at  sea.  It  is  a  misdemeanour  for  the  master  or  person 
in  charge  of  a  vessel  to  fail  to  render  to  a  person  in  danger  of  being  lost  at  sea  such 
services  as  can  be  rendered  without  serious  danger  to  the  vessel  rendering  the  services 
or  to  her  crew  or  passengers  (if  any)ii).  The  duty  so  imposed  extends  to  saving 
alien  enemies  i^) ;  but  the  fact  that  such  services  wiU  henceforth  be  rendered  under  a 
statutory  obligation  is  not  to  affect  the  right  of  any  salvor  to  salvage  i^).  The  obUga- 
tion  appears  to  extend  to  aU  persons  in  charge  of  a  British  ship,  wherever  she  may  be, 
and  to  persons  in  charge  of  any  ship,  British  or  foreign,  in  British  territorial  waters 
(other  than  the  territorial  waters  of  the  Dominions  of  Canada,  Australia,  New 
Zealand,  and  South  Africa,  and  Newfoundland  i*),  including  any  protectorate 
and  Cyprus;  and  it  extends  to  all  waters,  whether  territorial,  inland,  or  on  the 
high  seas,  where  the  occasion  may  arise i^)  to  render  such  services. 

Salvage  of  Property. 

Jurisdiction  as  to  salvage  ol  property.  Salvage  of  property,  as  dealt  with  in 
the  Court  of  Admiralty,  has  a  very  different  history  to  that  of  life  salvage.   The 

1)  Cargo  ex  Sarpedon  (1877)  3  P.  D.  28. 

2)  Cf.   The  Suevic  [1908]  P.   154. 

3)  Cargo  ex  Schiller  (1877)  2  P.  D.   145. 

*)  Cf.  The  Medina  (1876)  1  P.  D.  272;  2  P.  D.  5;  The  Mariposa  [1896]  P.  273. 
8)  The  Annie  (1886)  12  P.  D.  50. 
8)  M.  S.  A.   1894,  B.  544  (2). 

7)  The  Suevic  [1908]  P.  p.   158. 

8)  The  Mariposa  [1896]  P.  273. 

9)  Cargo  ex  Woosung  (1875)  3  Asp.  50. 

10)  M.  S.  A.  (Mercantile  Marine  Fund)  1898  (61  &  62  Vict.  c.  44),  t).  1,  and  M.  S.  A.  1894, 
8.  544  (3). 

11)  Maritime  Conventions  Act,  1911  (1   &  2  Geo.  5,  c.  57),  s.  6. 

12)  Ibid.  s.  6  (1). 

13)  Ibid.  8.   6  (2). 

14)  Ibid.  s.  9  (1). 
16)  Ibid.  s.  9  (3). 
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effect  of  legislation  has  been  the  removal  of  various  ancient  statutory  restrictions 
on  the  jurisdiction  in  Admiralty  to  award  salvage  in  respect  of  the  locality  where 
salvage  services  have  been  rendered.  Salvage  of  property  on  the  high  seas  has 
always  been  a  matter  cognisable  by  the  Court  of  Admiralty;  the  Admiralty  Court 
Act  of  18401)  gave  jurisdiction  to  decide  all  claims  and  demands  in  the  nature  of 
salvage  for  services  rendered  to  any  ship  or  sea-going  vessel,  whether  the  ship  or 
vessel  was  in  the  body  of  a  county  or  on  the  high  seas  at  the  time  of  the  services ; 
the  Merchant  Shipping  Act,  18542)  gave  jurisdiction  to  allow  a  reasonable  amount 
of  salvage'),  for  services  to  a  vessel  or  her  apparel  or  cargo,  or  for  saving  the  wreck 
thereof,  in  places  near  the  United  Kingdom  or  in  the  tidal  waters  thereof;  and  to 
decide  all  claims  for  salvage*),  wherever  the  services  were  performed,  or,  in  the  case 
of  wreck,  wherever  the  wreck  was  found.  As  these  modem  enactments  only  operate 
to  extend  the  jurisdiction  of  the  court  in  respect  of  a  subject-matter  in  which  it 
already  exercised  jurisdiction  on  well -recognised  principles,  the  same  incidents, 
such  as  the  enforcing  of  a  maritime  lien,  have  attached  to  the  extended  jurisdiction 
as  attached  to  the  old  jurisdiction. 

Elements  of  salvage  of  property.  In  order  to  constitute  a  salvage  service  to 
property  thre,e  essential  features  must  be  present,  namely: 

1.  Voluntary  services  rendered 

2.  To  property  exposed  to  maritime  perils,  and 

3.  Ultimate  preservation  of  some  of  the  property  as  a  result  of  the  service. 

Voluntary  nature  of  salvage  services  to  property.  The  services  must  be  volun- 
tary ;  they  must  be  rendered  personally  and  spontaneously,  and  not  in  pursuance  of 
pre-existing  duty,  whether  contractual  5)  or  official.  There  is  at  any  rate  in  life 
salvage  so  far  a  moral  obligation  that  deviation  to  save  Ufe  is  no  breach  of  any 
warranty  in  a  policy  of  insurance  or  of  any  term  in  a  charter-party;  and  there  is 
now  in  the  case  of  British  ships  or  of  ships  in  British  waters  a  legal  duty  to  render 
life  salvage  services 6) ;  deviation,  however,  merely  to  save  property  may  be  a  breach 
of  warranty  or  contract,  imless  it  is  (as  is  frequently  stipulated  at  the  present  day) 
expressly  permitted.  Every  case  of  salvage  may  entail  a  deviation  if  it  either  takes 
the  salving  vessel  out  of  her  course  or  delays  her  progress  on  her  original  adventure 
even  though  she  is  following  her  original  course,  as  where  she  tows  a  vessel  found 
in  distress  on  that  course. 

No  salvage  where  there  is  a  duty  to  save  property.  The  disqualification  by  con- 
tractual duty  operates  to  prevent  owners,  masters,  crews,  and  persons  coming  within 
a  similar  category,  such  as  pilots,  from  earning  salvage  where  they  are  already 
bound  to  do  what  is  in  their  power  to  preserve  the  property. 

Salvage  where  both  ships  belong  to  one  owner.  The  right  of  a  shipowner  not 
personally  present  to  participate  in  a  salvage  award  is  based  rather  on  an  equitable 
principle  that  he  is  to  be  compensated  for  the  use  of  his  vessel  as  the  instrument  of 
salvage  than  on  any  service  actually  rendered  by  him;  his  property  may  have  been 
put  in  peril  or  damaged  or  detained,  and  these  matters  will  be  considered  in  his  com- 
pensation, but  he  has  not  rendered  real  salvage  services  in  the  same  sense  as  the 
active  salvors  have  done.  As  salvor,  therefore,  he  does  not  participate,  but  as  owner  of 
the  instrument  of  salvage;  and  if  the  salvage  is  of  another  ship  belonging  to  himself, 
he  can  get  no  reward  for  saving  his  own  vessel;  and  similarly  where  the  same  person 
is  a  part-owner  of  each  vessel,  the  award  should  be  reduced  by  the  extent  of  his  pro- 
portionate interest  in  the  vessel  saved''). 

Rights  of  crew  where  both  vessels  belong  to  one  owner.  The  right  of  the  master 
and  crew  to  salvage  in  such  cases  is  whoUy  different,  as  they  are  entitled  to  recover 
salvage  for  their  services  to  both  vessel  and  cargo,  unless  by  some  previous  vaUd 
agreement  they  are  debarred  8). 


1)  3   &  4  Vict.  c.  63. 

2)  Now  re-enacted  as  M.  S.  A.   1894,  s.  546. 

3)  Ibid.  s.  510,  to  include  all  expenses  properly  incurred  by  the  salvor  in  performing  the 
services. 

*)  Now  s.  565. 

6)  Clan  Steam  Trawling  Go.  v.  Aberdeen  S.  T.  Co.  [1908]  S.  C.  651. 

6)  Maritime  Conventions  Act,  1911  (1   &  2  Geo.  5,  c.  57),  s.s  6,  9. 

')  The  Caroline  (1861)  Lush.  334. 

8)  The  Sappho  (1871)  L.  B.  3  P.  C.  690:  and  see  p.  478. 
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Salvage  where  a  vessel  is  chartered.  Where  one  or  other  of  the  vessels  is  char- 
tered other  considerations  are  introduced.  Prima  facie  a  charterer  is  not  entitled  to 
share  in  salvage  earned  by  the  chartered  ship  (unless  the  charter-party  amounts  to  a 
demise),  but  he  may  have  a  claim  for  damages  for  delay  or  deviation  due  to  the 
salvage  services i).  If  the  charter-party  amounts  to  a  demise,  salvage  will  be  for  the 
benefit  of  the  charterer  2).  The  fact  that  the  salving  vessel  is  under  charter  to  the 
owners  of  the  property  saved  does  not  prevent  her  owners  from  obtaining  salvage  3) ; 
but  if  the  vessel  saved  is  under  charter,  the  fact  that  the  salving  vessel  belongs  to  the 
same  owners  may  prevent  the  owTiers  from  recovering.  In  the  comparatively  in- 
frequent case  of  a  demise  of  a  vessel,  the  charterer  must  be  treated  as  owner,  and 
the  owner  will  have  no  interest  except  under  his  contract. 

Rights  of  cargo-ovmer  where  both  vessels  belong  to  one  owner.  Where  both 
vessels  belong  to  the  same  owners,  and  cargo  on  board  one  is  saved  by  the  other, 
the  liability  of  the  cargo-owner  to  pay  salvage  to  the  shipowner  will  depend  on  the 
liability  of  the  shipowner  to  make  good  any  loss  or  damage  in  connection  with  the  goods : 
if  the  shipowner  is  under  no  liabUity  to  the  goods-owner,  as  where  he  is  protected  by 
exceptions*),  he  can  claim  salvage;  but  if  he  is  under  a  liabiUty  it  would  be  idle  to 
allow  him  to  recover  that  which  he  would  have  to  pay  back  as  damages  5). 

Master  and  crew  as  salvors  of  their  own  ship.  With  regard  to  salvage  of  their 
own  vessel  by  master  or  crew,  the  Court  scrutinizes  narrowly  such  a  claim,  as  they 
are  already  bound 6)  to  do  all  that  they  can  to  avert  wreck  or  loss  of  ship;  they  can 
only  become  salvors  when  they  have  ceased  to  have  a  contractual  duty  to  perform, 
as  where  the  master  has  discharged  the  crew''),  or  has  justifiably  abandoned  the 
vessel,  or,  probably,  where  the  vessel  has  been  captured  by  an  enemy.  Where  the 
contract  of  service  has  thus  been  dissolved  the  master  or  crew  may  become  salvors. 
Passengers  have  been  held  to  be  much  in  the  same  position,  but  as  they  have  no 
contractual  duties,  if  they  voluntarily  elect  to  abide  by  the  ship  when  they  might 
escape,  and  thereafter  render  valuable  services,  they  may  become  salvors,  and  for 
substantial  services,  such  as  taking  command  and  bringing  the  vessel  to  port,  they 
may  receive  substantial  reward  8). 

Pilots  as  salvors.  The  services  of  a  pilot  are  not  lightly  to  be  converted  into 
salvage  services  8).  He  has  duties  in  the  nature  of  contractual  duties  for  a  specified 
remuneration;  if,  however,  a  pilot  performs  services  which  cannot  reasonably  be  held 
to  come  within  the  duties  for  which  he  engaged  as  pilot,  he  may  become  a  salvor, 
either  of  the  vessel  which  he  is  engaged  to  pilot  i")  or  of  a  vessel  which  his  own  ship 
has  undertaken  to  salve^i).  A  pilot  may  be  justified  by  circumstances  in  refusing  to 
take  charge  of  a  vessel  merely  as  pUot,  or,  having  taken  charge,  he  may  by  change 
of  circumstances  become  a  salvor,  unless  he  expressly  has  agreed  otherwise^^). 

Tug  as  salvor  of  her  tow.  A  claim  by  a  tug  which,  having  undertaken  to  tow  a 
vessel,  alleges  that  she  has  rendered  salvage  services  is  one  which  wiU  be  carefully 
scrutinized;  it  is  not  for  the  public  benefit  that  a  towage  contract  should  easily  be 
displaced  so  as  to  allow  a  claim  for  salvage  to  be  substituted.  The  tug  making  such 
a  claim  must: 

1.  Disprove  that  there  was  any  default  by  the  tug,  such  as  insufficiency  of 
power  or  equipment  or  inefficiency  of  crew  or  want  of  skill;  and 

2.  Prove  affirmatively  that  the  change  from  towage  to  salvage  was  brought 
about  by  some  cause  beyond  the  tug's  control,  such  as  vis  major  or  inevitable 
accidentia). 

A  tug  does  not  imdertake  to  carry  out  the  towage  at  aU  hazards  and  in  all 
circumstances,  but  it  does  (where  a  specific  tug  is  not  stipulated  for  by  both  parties) 

1)  The  Alfen  (1857)  Swa.  189. 

2)  Cf.   The  Scout  (1872)  L.  R.  3  A.   &  E.  512. 

3)  The  Waterloo  (1820)  2  Dods.  433. 

*)  Cargo  ex  Laertes  (1887)  12  P.  D.   187. 
6)  The  Glenfruin  (1885)  10  P.  D.  p.   108. 
6)  M.  S.  A.  1894,  ss.  157  (1),  220  (b). 
')  The  Warrior  (1862)  Lush.  476. 

8)  Newman  v.   Walters  (1804)  SB.   &  P.  612. 

9)  The  Aeolus  (1873)  L.  R.  4  A.   &  E.  29. 

10)  Cf.  Akerblom  v.  Price  (1881)  7  Q.  B.  D.   129. 

11)  The  Santiago  (1900)  9  Asp.   147. 

12)  The  Anders  Knape  (1879)  4  P.  D.  213. 

13)  The  Mar&chal  Suchet  [1911]  P.   1. 
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undertake  that  she  shall  be  adequate  in  crew,  handhng  and  equipment  to  do  the 
towage  in  the  circumstances  reasonably  to  be  expected,  with  reasonable  skill  and  care. 
If  both  tug  and  tow  are  negligent,  the  tug  will  not  be  allowed  to  claim  as  salvor 
of  the  towi). 

Ship's  Agent  as  salvor.  Prima  facie  the  remuneration  of  a  ship's  agent  for  any 
services  rendered  to  the  ship  for  which  he  is  agent  is  provided  by  the  payment  of 
his  disbursements,  with  commission  at  the  usual  rate  on  such  disbursements  2);  but 
he  is  not  wholly  precluded  from  becoming  a  salvor;  he  may  acquire  a  right  to  re- 
muneration beyond  that  of  an  agent  if  he  is  requested  by  the  owners  of  property  to 
give  assistance,  and  so  may  be  entitled  to  claim  both  as  agent  and  salvor  3);  the 
award  may  not  be  so  great  as  if  he,  like  ordinary  salvors,  was  wholly  dependent  on 
the  success  of  his  efforts  for  any  reward  at  all.  It  is  a  matter  of  nicety  to  distinguish 
agency  services  from  salvage  services,  but  where  circumstances  demand  it  the  Court 
wiU  do  so*). 

Public  servants  or  officials  as  salvors.  Another  class  of  claimants,  namely,  public 
servants  and  persons  having  official  duties  towards  vessels  in  distress  need  only  be 
discussed  briefly.  So  far  as  they  render  services  similar  to  salvage  in  the  course  of 
their  official  duties  they  are  not  salvors,  but  for  services  which  are  beyond  the 
scope  of  their  ordinary  duties  they  may  become  salvors.  Officers  and  men  of  the 
Royal  Navy  owe  a  general  duty  to  protect  and  aid  British  vessels,  and  mere  assistance 
will  give  no  right  to  salvage:  but  the  case  is  altered  when  the  officers  and  crew 
of  a  king's  ship  are  called  upon  to  do  something  which  is  not  within  the  ordinary 
scope  of  the  duties  they  are  expected  to  perform^).  They  have  no  claim  for  the  services 
rendered  by  the  king's  ship  6);  but  for  assistance  given  by  themselves  they  may  be 
rewarded  on  a  scale  increasing  with  the  difference  between  what  they  did  and  what 
they  were  boimd  to  do,  but  no  award  can  be  made  untU  the  consent  of  the  Admiralty 
to  the  prosecution  of  the  claim  has  been  proved'').  Similarly,  coastguards  are  paid 
for  their  ordinary  services,  which  include  duties  as  to  wreck,  but  they  are  encouraged 
to  render  services  beyond  their  ordinary  duty,  such  as  putting  out  in  circumstances 
of  danger  to  save  life  or  property,  and  then  they  are  in  the  position  of  ordinary  salvors. 
Claims  by  receivers  of  wreck,  magistrates,  or  police  officers,  or  other  officials  with 
pubHc  duties  to  a  ship  in  distress,  as  salvors,  can  rarely  be  substantiated  and  only 
where  their  services  are  wholly  outside  their  public  functions. 

Salvage  by  lifeboatmen.  Lifeboatmen,  or  the  actual  crew  of  any  lifeboat,  are 
not  public  officials;  but  where  a  lifeboat  is  provided  by  a  society  and  a  crew  go  in 
it  to  save  life,  their  remuneration  is  prima  facie  to  be  their  pay  from  the  society; 
if  they  allege  that  they  have  rendered  services  to  property  entitling  them  to  salvage 
it  is  for  them  to  prove  it :  in  such  a  case  the  society  would  be  rewarded  as  owner  of 
the  life-boat  which  is  the  iastrument  of  salvage,  the  crew  as  actual  salvors;  persons 
who  assist  in  launching  a  lifeboat  or  by  giving  information  which  brings  about  the 
launch  and  the  subsequent  salvage  may  be  salvors  in  a  minor  degree  8). 

Only  property  at  risk  can  be  the  subject  of  salvage.  In  the  next  place,  the  volun- 
tary salvage  services  must  be  rendered  to  property  at  risk.  It  is  not  necessary  that 
there  should  be  immediate  or  actual  distress  or  imminent  and  absolute  danger  9) ;  but 
there  must  be  a  just  cause  of  present  apprehension  of  distress  or  danger,  whether  the 
cause  Hes  in  any  mishap  which  has  already  occurred  or  in  circumstances  which  make 
it  likely  that  if  no  assistance  is  available  a  mishap  vnil  occur.  Such  causes  are  inevi- 
tably very  various;  they  may  exist  by  reason  of  incompetence  or  disability  of  officers, 
inadequacy  of  crew  or  equipment,  deficiency  of  equipment  for  a  particular  locaUty, 
adverse  winds,  weather,  currents  or  tides,  lack  of  fuel  or  provisions,  loss  of  adequate 
means  of  progress  in  a  safe  direction,  proximity  to  a  dangerous  or  hostile  coast, 
inability  to  avoid  pirates  or  sea-robbers,  fire,  or  other  of  the  endless  dangers  of  the 
sea. 


i)  The  Due  d'Aumale  [1904]  P.  60. 

2)  Cf.   The  Crusader  [1907]  P.  196,  p.  207. 

3)  The  Kate  B.  Jones  [1892]  P.  p.  373. 

*)  Cargo  ex  Honor  (1866)  L.  E.  1  A.   &  E.  p.  91. 

6)  Cargo  ex  Ulysses  (1888)  13  P.  D.  p.  208. 

«)  M.  S.  A.  1894,  s.  557  (1). 

')  Ibid. 

8)  Cf.   The  Marguerite  Molvnos  [1903]  P.  160. 

»)  Cf.   The  Strathnaver  (1875)  App.  Cas.  p.  65. 
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Salvage  services  not  a  question  of  contract.  The  test  whether  salvage  services 
have  been  rendered  to  a  vessel  which  is  in  distress  is  not  whether  the  salvors  have 
been  requested  to  assist  or  whether  their  assistance  has  been  acquiesced  in  (although 
such  a  request  is  evidence  in  support  of  the  urgency  of  assistance),  but  whether 
services  were  in  fact  rendered  to  a  vessel  in  need  of  them. 

Signals  of  distress.  Where  efforts  were  made  to  assist  a  vessel  which  had  shown 
signals  of  distress,  a  moderate  salvage  award  was  allowed  to  a  vessel  which  in 
consequence  of  the  signals  endeavoured  to  give  assistance i),  although  her  en- 
deavours were  practically  unavailing;  and  now  where  a  vessel  improperly 2)  exhibits 
the  authorized  signals  of  distress^),  and  in  consequence  some  one  endeavours  to  assist 
her  and  thereby  is  exposed  to  labour,  risk  or  loss,  compensation  can  be  recovered  as  if 
it  were  salvage*).  It  is  of  such  importance  to  commerce  and  navigation  that  services 
rendered  by  request  should  be  remunerated,  that  even  where  no  direct  benefit  results 
from  the  services,  salvage  will  be  allowed  s);  and  where  the  services  are  rendered 
under  an  express  agreement  which  is  not  carried  out,  and  the  services  do  conduce, 
though  in  but  a  small  degree,  to  the  ultimate  safety,  salvage  is  earned  6).  The  reason 
is  that  salvage  is  not  dependent  on  contract;  parties  may  fix  the  amount  of  salvage 
by  contract,  but  the  right  to  salvage  exists  apart  from  contract,  and  salvage  may  be 
recoverable  where  under  a  contract  nothing  could  be  recovered  because  the  contract 
is  indivisible  and  has  not  been  performed '). 

Services  at  request  where  no  salvage  services  rendered.  On  the  other  hand,  where 
services  are  rendered  at  request  to  a  vessel  not  in  need  of  active  assistance,  or  by 
standing  by  or  attempting  to  tow,  the  obligation  to  pay  is  whoUy  contractual,  and 
the  services  give  no  right  in  rem,  but  there  is  no  reason  why  an  implied  contract  to 
pay  should  not  be  eniorcedS). 

Success  an  essential  element.  The  third  element  in  a  salvage  service  is  success, 
by  which  it  is  meant  that  salvage  can  only  be  awarded  for  services  which  do  in  some 
degree  contribute  to  the  ultimate  preservation  of  some  property:  the  services  must 
be  useful  by  reason  of  their  bringing  the  property  to,  or  nearer  to,  safety  or  the  means 
of  safety.  Services  may  be  salvage  services  although  the  danger  or  some  danger 
stUl  exists  when  they  terminate,  if  they  have  made  ultimate  safety  more  probable, 
e.g.  by  bringing  a  vessel  which  has  been  disabled  or  is  otherwise  in  distress  from  a 
deserted  part  of  the  ocean  into  the  track  of  shipping 9).  If  property  is  ultimately 
saved,  those  who  have  meritoriously  contributed  to  that  result  are  entitled  to  some 
share  in  the  reward,  although  it  may  be  but  smalli") ;  if  the  services  in  fact  do  no  good 
or  leave  the  property  in  greater  danger  than  before,  then  no  salvage  is  earned,  however 
meritorious  the  service  may  have  been,  but  if  there  has  been  a  contract,  contractual 
remuneration  may  have  been  earned  ii). 

Property  liable  and  property  not  liable  for  salvage.  It  is  essential  to  show  that 
some  property  which  can  be  made  available  in  a  suit  for  salvage  has  been  brought 
to  safety,  and  this  property  can  only  be  a  vessel  i^)  or  her  apparel  or  her  cargo,  or 
her  freight;  and  cargo  wiU  not  include  the  effects  of  the  master  or  crew,  or  such 
baggage  of  passengers  as  is  in  regular  use,  or  ship's  stores.  There  are,  however,  certain 
classes  of.  property  which  cannot  be  arrested  in  an  Admiralty  action,  such  as  king's 
ships  or  goods,  vessels  which  are  the  property  of  a  foreign  State  i^)  or  any  goods  thereon, 
goods  belonging  to  a  friendly  foreign  State  on  board  any  vessel;  and  also  certain 
mail-ships  may  be  exempt  from  arrest  i*).  Where  salvage  services  are  rendered  to 
a  vessel  belonging  to  the  Crown,  perhaps  the  only  admissible  action  is  against  her 
commander;  where  goods  belonging  to  the  Crown  are  the  subject  of  salvage  services 

1)  The  Melpomene  (1873)  L.  R.  4  A.   &  E.  129. 

2)  The  Ehwich  Park  [1904]  P.  76.    Cf.  Orders  of  1896  and  1897. 

3)  M.  S.  A.  1894,    s.  434  (1). 
*)  Ibid.  s.  434  (2). 

8)  The  Cambrian  (1897)  8  Asp.  263. 
6)  The  Heatia  [1895]  P.   193. 
')  Ibid.  p.   199. 

8)  Cf.   The  Aiigust  Korff  [1903]  P.   166. 

9)  Cf.   The  Camellia  (1883)  9  P.  D.  p.  29. 
10)  Cf.   The  August  Korff  [1903]  P.  166. 
")  The  Benlarig  (1888)  14  P.  D.  3. 

12)  WeUa  V.  Gas  Float  Whitton  {No.  2),  [1897]  A.  C  p,  345. 

13)  The  Jaaay  [1906]  P.  270. 

1*)  Mail  Ships  Acts,  1891  and  1902;  but  the  Acts  are  practically  a  dead  letter. 
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to  a  vessel  not  owned  by  the  Crown,  the  goods  are  not  liable  to  arrest,  but  in  practice 
the  Crown  by  its  proctor  may  submit  to  a  decree  in  order  that  it  may  be  guided  as 
to  the  amount  that  should  be  paid,  unless  the  contract  with  the  carrier  leaves  the 
carrier  liable  for  any  loss  that  may  occur,  as  where  there  was  no  negUgence  clause i), 
and  in  such  cases  the  carrier  can  be  sued  in  'personam  for  the  salvage  of  the  goods 
of  the  Crown  as  he  has  benefited  thereby.  A  foreign  State  may  consent  to  pay  salvage 
as  assessed  by  the  Admiralty  Court^). 

Amount  of  a  salvage  award.  The  amount  of  a  salvage  award  is  in  the  discretion 
of  the  Court  and  is  peculiarly  at  large;  the  jurisdiction  is  of  an  equitable  character  and 
the  provision  that,  where  salvage  services  are  rendered  in  the  waters  of  the  United 
Kingdom  3),  the  Court  may  give  a  reasonable  amount  of  salvage,  does  not  in  any  way 
alter  the  principles  previously  applied.  Public  poHcy  requires  that  salvors  should  be 
encouraged,  but  yet  liberality  is  necessarily  tempered  by  justice  to  those  whose 
property  is  saved.  The  considerations  which  may  influence  the  Court  are  numerous, 
but  the  nature  of  the  services,  the  benefit  to  the  owners  of  property  saved,  the  means 
by  which  the  services  are  rendered,  such  as  special  salvage  vessels  maintained  at 
great  expense*),  the  risks  and  losses  of  salvors  are,  with  the  interests  of  commerce, 
the  benefit  to  navigation,  and  the  preservation  of  human  life,  the  most  weighty 
and  the  chief  matters.  The  Court  considers  the  value  of  the  property  saved  and 
then  the  actual  danger  from  which  it  has  been  saved  S).  It  follows  that  awards  may 
vary  from  great  sums  to  sums  which  barely  exceed  compensation  for  work  and 
labour  done;  and  that  individual  awards  may  press  hardly  on  particular  owners, 
but  that  the  common  benefit  must  make  this  inevitable.  It  is  always  found  that  a 
succession  of  inadequate  awards  tends  to  induce  owners  to  forbid  their  vessels  to 
be  used  to  save  property. 

Danger  as  affecting  the  amount  of  the  award.  The  danger  from  which  life  in 
the  first  place,  and  then  property,  are  saved  is  a  principal  element;  the  danger  may 
arise  from  the  state  of  the  vessel,  her  seaworthiness,  ability  to  navigate,  efficiency 
of  officers  and  crew,  the  time  of  year,  the  place  at  or  from  which  she  is  rescued, 
or  the  unlikelihood  of  other  assistance;  or  it  may  arise  from  the  nature  or  condition 
of  the  cargo,  e.  g.  where  it  may  shift  or  may  explode  or  catch  fire.  The  more  imminent 
the  danger  the  greater  is  the  merit  of  the  services,  as  the  likeUhood  of  escape  was  less. 

Value  of  the  property  saved,  an  element  affecting  amount.  The  value  of  the 
property  saved  is  a  guide  but  not  a  measure;  it  is  the  limit  of  the  amount  which 
may  be  awarded,  but  if  the  full  value  were  awarded  there  would  be  no  benefit 
to  its  owners  6).  No  definite  rules  can  be  laid  down,  but  it  can  be  seen  that  whereas 
great  danger  enhances  the  award,  great  and  large  values  tend  to  diminish  the  pro- 
portion borne  by  the  award  to  the  total  value,  as  a  small  proportion  of  a  very  large 
value  may  suffice  to  reward  even  considerable  services,  whereas  a  large  proportion 
of  a  small  total  value,  may  not  compensate  the  salvor  adequately.  There  is  now  no 
question  of  giving  a  definite  proportion  of  the  value  of  the  property  saved,  and  the 
fact  that  the  property  was  derelict  is  only  evidence  of  the  imminence  of  danger; 
and  the  Court  is  influenced  by  imminence  of  danger  more  than  by  the  momentary 
condition  of  the  property  7). 

Risk  to  salvors  will  be  considered.  Risk  to  salvors  is  not  an  essential  element  of 
salvage  services,  but  "what  enhances  the  pretentions  of  salvors  most  is  the  actual 
danger  which  they  have  incurred :  the  value  of  human  life  is  that  which  is  and  ought 
to  be  principally  considered  in  the  preservation  of  other  men's  property"  8):  awards 
have  been  increased  where  great  danger  to  salvors  has  not  been  duly  recompensed^), 
but  if  there  was  but  little  risk,  the  award  approaches  more  nearly  to  a  fair  remunera- 
tion for  time  and  trouble  1°). 

1)  Cargo  ex  Port  Victor  [1901]  P.  243. 

2)  The  Constitution  (1879)  4  P.  D.  45. 

3)  M.  S.  A.  1894,  s.  546. 

*)  The  Glengyle  [1898]  A.  0.  519. 

6)  The  Werra  (1887)  12  P.  D.  52. 

*)  In  actions  where  no  ovpner  of  the  property  saved  has  appeared  the  whole  value  has 
occaeionally  been  awarded  (of.  The  Louisa  [1906]  P.  145),  and  the  same  result  has  followed  where 
the  appraised  value  has  not  been  realised  {The  Oeorg  [1894]  P.  330). 

7)  The  Janet  Court  [1899]  P.  59. 

8)  The  William,  Beehford  (1801)  3  C.  Kob.  355. 

9)  Cf.   The  Olenduror  (1871)  L.  B.  3  P.  C.  589. 
10)  The  Otto  Hermann  (1864)  33  L.  J.  Adm.   189. 
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Skill  and  energy  of  salvors.  The  skill  displayed  by  salvors  is  a  further  element 
to  be  considered ;  if  they  have  acted  with  energy  and  promptitude  the  services  are 
more  meritorious;  if  they  have  been  negligent,  the  reward  will  be  diminished  in 
proportion  to  their  lack  of  that  competence  which  salvors  are  expected  to  possess. 
The  Court,  however,  does  not  regard  mere  errors  in  Judgment  as  proof  of  incom- 
petence or  negligence.  What  is  rewarded  is  the  preservation  of  property,  so  that  if 
there  is  in  fact  no  benefit  there  is  no  salvage;  and  if  the  incompetence  or  misconduct 
of  salvors  renders  the  services  in  fact  valueless,  the  occasion  for  reward  has  dis- 
appeared; for  instance,  where,  after  rendering  services  which  saved  a  vessel  from  one 
danger,  the  salvors  wantonly  bring  her  into  a  fresh  peril  equally  great^)  or  wilfuUy 
neglect  to  take  reasonable  steps  to  ensure  safety  2),  salvage  will  be  forfeited;  but  li 
property  is  in  fact  saved,  salvage  will  not  be  forfeited  unless  there  is  bad  faith  or  wilful 
misconduct  or  an  iatention  not  to  do  the  whole  duty  expected  of  salvors.  The  Court 
always  leans  in  favour  of  salvage  services,  so  that  it  requires  that  charges  of  in- 
competence or  misconduct  should  be  made  without  delay  and  supported  by  ade- 
quate evidence. 

Labours,  losses  and  expenses  of  salvors.  The  labours,  losses  and  expenses  of  salvors 
are  material  iu  assessing  their  reward.  The  time  occupied  is  important,  especially 
where  the  services  are  throughout  hazardous,  as  showing  the  merit  of  the  services 
and  also  as  indicating  the  expenses  and  loss  of  profits  entailed.  The  fact  of  deviation 
is  important,  as  it  may  be  a  breach  of  warranty  vitiating  a  policy  of  insurance  or  a 
breach  of  contract  in  a  charter-party:  it  is,  however,  a  common  modem  practice  to 
give  express  Uberty  to  deviate  to  save  property.  The  responsibility  for  deviation  is  a 
matter  reckoned  in  favour  of  the  master  of  the  salving  vessel.  Other  incidental  losses, 
such  as  straining  of  engines,  breaking  of  hawsers,  extra  expenditure  of  stores,  loss  of 
prospective  profits,  are  all  proper  to  be  considered  in  fixing  the  reward. 

Character  of  salving  vessel.  The  character  of  the  salving  vessel  is  also  material. 
Steamers  are  highly  efficient  instruments  of  salvage,  and  are  also  often  of  considerable 
value,  and  therefore  earn  correspondingly  high  remuneration,  especially  where,  as 
in  the  case  of  mail  steamers  or  others  running  on  scheduled  times,  there  is  a 
Uability  to  damages  or  penalties  for  delay.  The  cargo  on  a  salving  vessel  may  be 
material  either  from  its  nature,  e.g.  where  it  is  perishable,  or  by  reason  of  the  con- 
tractual liabiUty  of  the  shipowner  to  the  cargo-owners.  Where  the  Court  finds  that 
salvage  has  been  effected  through  the  agency  of  powerful  and  efficient  vessels 
constantly  maintained  at  the  expense  of  enterprising  persons  in  readiness  to  render 
salvage  services,  which  may  be  required  only  at  long  and  irregular  intervals  of  time, 
it  wiU  be  more  than  usually  Hberal  in  its  award  although  the  liberality  may  press 
heavily  on  the  individual  shipowner  or  underwriter 3). 

Contributory  values  of  property  saved.  Prima  facie  the  various  interests  benefited 
by  the  salvage  services  contribute  rateably  to  the  salvage  awarded;  these  interests 
are  usually  ship,  cargo,  and  freight.  The  Court  is  averse  from  making  distinctions 
between  the  risk  to  which  each  separate  interest  may  have  been  exposed  or  from 
making  its  decree  in  such  as  form  as  to  induce  salvors  to  save  any  one  interest  or  part 
thereof  in  preference  to  any  other;  but  if  in  fact  the  services  have  been  more  valuable 
to  one  interest  than  to  another,  as  where  a  very  perishable  cargo  is  saved  in  a  vessel 
which  is  not  really  in  great  peril  herself*),  the  award  may  be  divided  so  as  to  impose  a 
larger  share  on  the  interests  specially  benefited.  As  a  rule,  however,  no  attempt 
is  made  to  apportion  salvage  according  to  risk. 

Contributory  value  of  ship.  The  contributory  value  of  the  ship  is  her  value  on 
the  completion  of  the  salvage  services^),  in  her  damaged  condition  if  she  has  been 
damaged;  her  value  is  what  she  is  worth  in  her  actual  condition  to  her  owners. 

Contributory  value  of  cargo.  The  contributory  value  of  cargo  is  its  gross  arrived 
value  less  the  ordinary  expenses  of  reaUsing  the  value,  such  as  brokerage,  commission, 
customs  dues,  trade  discoimt  on  sale,  but  not  insurance.  Cargo  which  is  saved  wiU 
either  reach  its  original  destination,  in  which  case  its  value  at  the  place  where  the 
salvage  services  end  will,  according  to  the  rule  in  Admiralty,  include  freight  pro  rata 

1)  Cf.   The  Duke  of  Manchester  (1846)  2  W.  Rob.  470. 

2)  The  Yan-Yean  (1883)  8  P.  D.   149. 

3)  The  Glengyle  [1898]  P.  97:  [1898]  A.  0.  519. 

*)  The  Velox  [1906]  P.  263  (where  cargo  and  freight  had  to  pay  about  one  third  of  their 
value  but  ship  about  one  tenth  only). 
6)  The  Hohenzollern  [1906]  P.  339. 
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itineris  peracti  up  to  that  place,  or  will  not  be  brought  on  to  its  original  destination; 
in  this  latter  case  its  value  is  the  value  at  the  place  it  has  reached  or  at  the  nearest 
available  market  if  there  is  no  market  there,  less  the  expenses  of  getting  it  there  and 
selling  it. 

Contributory  value  of  freight.  The  contributory  value  of  freight  is  the  freight 
unpaid  and  therefore  at  risk  when  the  services  are  completed.  If  the  salvors  bring 
cargo  on  which  freight  will  become  payable  to  its  destination,  the  value  of  the  freight 
is  the  fuU  amount  unpaid  less  the  expense  of  earning  it^) ;  if  the  cargo  is  brought  to 
a  port  of  refuge  and  subsequently  forwarded  to  its  destination,  so  that  freight  is 
earned,  the  salvors  as  against  the  shipowner^)  are  entitled  to  salvage  on  freight 
pro  rata  itineris  peracti  less  the  expenses  of  forwarding  the  cargo  and  earning  the 
freight;  if  the  cargo  is  not  forwarded,  no  freight  is  in  fact  earned  unless  the  cargo- 
owner  prevents  the  shipowner  from  forwarding  the  cargo  or  has  agreed  to  pay 
either  the  freight  originally  agreed  or  a  substituted  freight^),  on  which  the  salvor 
will  be  entitled  to  salvage.  If  no  freight  is  earned,  as  where  a  derelict  vessel  with 
her  cargo  is  brought  to  a  port  of  refuge  and  the  shipowner  does  not  forward  the  cargo, 
there  is  no  freight  out  of  which  salvage  can  be  awarded*). 

As  between  the  cargo-owner  and  the  shipowner,  salvage  on  freight  is  a  UabUity 
of  the  shipowner,  but  as  the  freight  is  part  of  the  arrived  value  of  goods,  it  may  for 
convenience  be  treated  as  payable  by  the  cargo-owner.  If  the  cargo-owner  pays  it, 
the  shipowner  must  give  Mm  credit  for  the  amount  so  paid  when  the  liabilities  of 
ship  and  cargo  are  ultimately  adjusted. 

Liability  to  pay  salvage  awarded.  Each  interest  benefited  by  salvage  services 
is  hable  for  its  share  of  salvage,  rateably  according  to  value  unless  a  special  alloca- 
tion is  madeS).  The  ship  is  not  liable  for  the  cargo's  contribution,  and  the  master 
cannot  by  any  agreement  as  to  salvage  biud  the  owners  of  cargo,  for  their  only  UabUity 
is  to  pay  a  reasonable  amount  of  salvage.  If  the  shipowner  has  become  bound  ^) 
to  pay  salvors  for  salvage  of  cargo,  he  can  recover  as  general  average,  not  necessarily 
the  cargo's  rateable  proportion  of  the  amount  which  he  has  paid  or  agreed  to  pay, 
but  the  amount  which  a  jury  think  reasonable').  The  shipowner  may  weU  be  bound 
to  pay  the  full  amount,  where  the  master  has  reasonably  and  properly  arranged 
for  salvage  for  a  specified  sum,  and  the  shipowner  has  his  remedy  against  the  cargo 
which  is  in  his  possession  and  need  not  be  given  up  until  the  cargo-owners  have 
given  security  8)  to  make  a  reasonable  contribution.  As  between  salvors  and  cargo- 
owners,  the  right  of  salvors  is  to  make  the  cargo-owner  a  party  to  the  suit,  and  to  have 
the  cargo  arrested  and  appraised;  if  the  cargo  is  not  within  the  jurisdiction  of  EngUsh 
Courts,  no  process  in  rem  is  available  against  it  here;  and  no  award  of  salvage  can 
be  made  here  unless  either  the  cargo-owner  is  a  party  to  a  suit  in  personam  or  the 
cargo  or  security  equivalent  thereto  has  become  available  in  an  action  in  rem  here. 

Apportionment  of  Salvage. 
Mode  of  apportionment  of  salvage.  The  salvage  reward,  whether  assessed  by  the 
Court  or  by  agreement,  may  always  be  apportioned,  and  in  the  case  of  dispute  may 
be  apportioned  by  the  receiver  of  wrcck^)  or  by  the  Court  in  any  case^");  and  where 
the  services  are  rendered  outside  the  United  Kingdom,  a  Court  having  Admiralty 
jurisdiction  may  apportion  the  amount  in  cases  of  delay  or  dispute") ;  the  Admiralty 
Division  has  inJierent  power  to  apportion  any  sum  awarded  for  salvage,  whatever 
its  amount  and  wherever  the  services  were  rendered.  The  apportionment  may  be 
procured  either  in  an  action  specially  brought  for  apportionment,  or  on  motion  for 
apportionment,  or  in  the  salvage  action  itself  as  part  of  the  relief  claimed. 

1)  Cargo  ex  Galam  (1863)  Br.   &  L.   167. 

2)  The  Norma  (1860)  Lush.   124. 

3)  Cf.   The  Soblomsten  (1866)  L.  R.  1  A.   &  E.  p.  297. 
*)  Cf.   The  Cito  (1881)  7  P.  D.  5. 

6)  As  in  r^  Velox  [1906]  P.  263. 

«)  As  in  The  Prim  Hemrich  (1888)  13  P.  D.  31. 

7)  The  Baieby  (1885)  10  P.  D.   114. 
*)  I.  e.  usually,  by  an  average  bond. 

9)  I.  6.  in  respect  of  salvage  services  in  the  United  Kingdom  where  the  amount  does  not 
exceed  £200. 

1")  I.  e.  where  the  amount  does  not  exceed  £300,  a  County  Court  having  admiralty  juris- 
diction, or  the  Admiralty  Division. 

")  M.  S.  A.   1894  ss.  555,  556. 
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Apportionment  between  ship  and  crew.  As  between  shipowner  and  master  and 
crew  the  Court  will  consider  what  were  the  chief  means  that  earned  the  salvage, 
and  these  may  be  the  vessel  or  the  exertions  of  the  master  or  crew  or  some  of  them. 
Where  the  salving  vessel  is  a  steamer,  she  usually  is  the  principal  factor,  and  her 
value  becomes  more  important;  if  she  also  has  a  valuable  cargo,  the  shipowner's  share 
will  be  increased.  Where  the  energy  and  exertions  of  the  master  and  crew  were  the 
chief  means  of  salvage,  a  larger  proportion  will  be  allotted  to  them.  There  cannot  be 
said  to  be  any  fixed  rule  as  to  the  shares  given  to  the  steamer  and  the  master  and 
crew,  and  the  Court  refused  to  admit  a  practice  (which  however  very  nearly  represents 
the  normal  apportionment)  of  giving  about  three  fourths  to  the  shipowner,  one  tweKth 
to  the  master  and  two  twelfths  to  the  rest  of  the  crew.  The  steamship  owner's  share 
is  practically  about  two  thirds  or  three  fourths^),  and  as  the  size  and  value  of  steamers 
have  increased  it  has  become  larger  than  formerly. 

Apportionment  between  master  and  crew.  As  between  master  and  crew,  the 
master  who  inciu's  all  the  responsibility  is  rewarded  accordingly  by  a  large  share, 
and  the  residue  is  distributed  among  the  officers  and  crew  according  to  their 
ratings :  but  members  of  the  crew  not  concerned  with  navigation  —  such  as  surgeon, 
purser,  cook,  steward  —  may  only  be  allowed  to  rank  at  a  reduced  rating^),  while 
navigating  officers  wiU  rank  with  engineer  officers  although  the  latter  may  be 
carried  at  higher  rating^).  Special  rewards,  such  as  a  double  share,  maybe  given  to 
any  person  who  has  incurred  extra  danger  or  labour,  but  apart  from  special  directions 
the  rule  always  is  that  all  share  alike  accordiug  to  their  ratings,  even  though  some 
take  part  in  the  active  operations  of  salvage,  as  by  manning  a  vessel  in  distress  or 
dereUct,  while  the  others  continue  to  navigate  their  own  vessel  only.  Where  passengers 
or  apprentices  or  other  persons  on  board  are  held  to  be  entitled  to  participate,  it 
is  usual  to  specify  at  what  rating  they  shall  rank. 

Apportionment  between  different  sets  of  salvors.  Where  there  are  distinct  sets 
of  salvors,  there  must  be  an  apportionment  of  the  total  amount  of  salvage  between 
them;  the  share  of  each  set  will  depend  upon  the  value  of  their  services,  but  the 
Court  leans  in  favour  of  the  earlier  services,  and  of  services  which  save  life  and  not 
property  only,  and  of  persons  who  assume  the  burden  of  directing  the  salvage 
operations*). 

Apportionment  of  salvage  awarded  to  a  foreign  vessel.  Where  an  award  of  a 
specific  sum  for  salvage  has  been  made  in  favouj  of  a  foreign  vessel,  and  there  is  a 
dispute  within  British  jurisdiction  S)  as  to  its  apportionment,  it  is  to  be  apportioned 
(i.e.  in  England  by  the  receiver  of  wreck,  County  Court,  or  High  Court)  in  accord- 
ance with  the  law  of  the  country  to  which  the  vessel  belongs  ^) .  The  law  of  the  country 
is  prima  facie  the  law  of  the  flag,  but  it  may  not  necessarily  be  so,  if  the  vessel  is 
shown  to  belong  to  some  other  country;  and  where  the  same  flag  covers  vessels  sub- 
ject to  different  laws  varying  with  the  part  of  the  country  to  which  she  really 
belongs  (as  in  the  case  of  a  vessel  belongiug  to  one  of  the  States  of  the  United  States 
of  North  America)  the  law  of  that  state  will  presumably  be  applied '). 

Enforcement  of  apportionment  agreements.  Salvors  may  enter  into  agreements 
as  to  the  mode  in  which  salvage  shall  be  apportioned,  either  before  any  salvage  services 
are  performed,  e.  g.  at  the  beginning  of  a  voyage,  or  when  a  prospect  of  salvage  services 
is  at  hand,  or  after  the  services  have  been  rendered,  and  such  agreements  will  be 
upheld  where  they  have  been  made  by  parties  acting  freely  and  honestly;  but 
where  there  is  any  concealment  or  dishonesty  the  Court  may  disregard  the  agreement. 
A  seaman^)  is  expressly  debarred  from  depriving  himself  of  a  right  to  salvage  which 
has  accrued  or  may  accrue^),  but  this  does  not  prevent  him  from  making  a  fair^o) 


1)  The  Gipsy  Queen  [1895]  P.   176. 

2)  Cf.   The  Minneapolis  [1902]  P.  30. 

3)  The  Birnam  (1907)  96  L.  T.  792. 

*)  Cf.  The  August  Korff  [1903]  P.  166  (a  case  of  five  sets  of  salvors). 

5)  Excluding  courts  of  the  self-governing  Dominions ;  Maritime  Conventions  Act,   1911 
(1  &  2  Geo.  5,  c.  57),    s.  9  (1). 

6)  Ibid.  s.  7. 

')  Cf.  Dicey,  Conflict  of  Laws,  2nd  ed.,  Eule  156. 

8)  Other  than  a  seaman  engaging  on  a  ship  to  be  employed  in  salvage  services,  M.  S.  A. 
1894,  s.   156  (2). 

9)  M.  S.  A.  1894,  s.   156  (1),  s.  212. 
10)  The  Afrilta  (1880)  5  P.  D.   192. 
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agreement  or  apportionment  of  earned  or  future^)  salvage.  Although  a  seaman 
may  not  be  bound  by  an  inequitable  apportionment  agreement,  he,  like  the  owners, 
is  bound  by  any  valid  agreement  as  to  the  total  amount  made  by  the  master  for 
salvage  yet  to  be  earned.  Where  the  apportionment  agreement  affects  a  foreign  vessel, 
a  British  Court  can  only  enforce  it  if  the  agreement  is  enforceable  by  the  law  of  the 
country  to  which  the  ship  belongs  2). 

Salvage  Agreements. 
Nature  of  salvage  agreements.  A  salvage  agreement  is  an  agreement  whereby 
the  amount  of  salvage  is  fixed  or  made  ascertainable;  such  an  agreement  is  necessarily 
made  in  most  cases  by  the  masters  or  agents  of  the  shipowners,  in  the  absence  of 
their  employers  and  of  means  of  useful  communication  with  them.  Notwithstanding 
the  making  of  a  salvage  agreement,  it  wiU  give  no  right  to  salvage,  unless  such  services 
as  would  earn  salvage  apart  from  any  agreement  are  rendered  so  as  to  save  some 
of  the  property 3).   These  agreements  must  be  considered  with  reference: 

1.  To  the  owners  and  crew  of  the  salving  ship, 

2.  The  owners  of  the  ship  saved,  and 

3.  The  owners  of  cargo  on  the  ship  saved. 

Salvage  agreements  as  to  past  services,  and  as  to  future  services.  No  agreement 
with  regard  to  services  already  rendered  can,  if  made  by  owners  or  master,  prejudi- 
cially affect  the  rights  of  salvors  already  acquired,  but  with  regard  to  future 
services,  the  owners  of  the  vessels  concerned  are  probably  able  to  bind  the  master 
and  crew  of  the  salving  vessel  even  by  an  agreement  of  which  they  have  no  knowledge 
and  to  which  they  are  in  no  way  privy*).  Similarly,  the  master  has  ex  necessitate 
power,  in  the  absence  of  the  owmer  and  where  he  cannot  reasonably  communicate 
with  him,  to  make  an  agreement  as  to  future  salvage  which  wiU  bind  both  owner 
and  crew  as  to  amount,  but  in  ordinary  cases  he  cannot  make  a  bargain  as  to  past 
services  which  will  affect  the  amount  of  reward,  unless  those  whose  vested  right 
to  salvage  has  accrued  consent  6).  Thus,  where  salvage  services  occupy  some  length 
of  time,  the  Court  wUl  consider  whether  they  are  continuous  or  discontinuous;  if 
it  can  be  said  at  any  time  that  a  right  to  salvage  has  accrued,  no  bargain  made 
thereafter  wUl  be  allowed  to  prejudice  the  salvors  in  respect  of  salvage  already  earned; 
but  if,  at  a  time  during  the  operations  before  any  salvage  is  earned,  a  bargain  is  made 
in  respect  of  the  whole  series  of  operations  it  may  be  allowed  to  stand  ^). 

Agreements  to  render  salvage  services.  Salvors  being  under  no  obligation  to 
save  property  are  naturally  free  to  make  a  bargain  as  to  their  reward ;  and  the  master 
of  a  vessel  who  finds  another  vessel  in  distress  has,  unless  he  has  been  expressly 
prohibited  from  saving  property,  power  to  make  salvage  agreements  which  will 
bind  his  owner  7) ;  "it  is  the  duty  of  all  ships  to  give  succour  to  others  in  distress ;  none 
but  a  freebooter  would  withhold  it"  ^).  The  master  of  a  vessel  in  distress  has  authority 
to  enter  into  such  an  agreement,  and  thereby  to  bind  his  owners^),  if  it  is  made  under 
necessity  and  also  for  the  benefit  of  the  shipowner  i").  It  is  doubtful  whether  he  could 
bind  his  owner  by  an  agreement  forhfe  salvage  only  ii),  either  of  passengers  or  crew, 
unless  the  preservation  of  lives  is  of  pecuniary  benefit  to  the  shipowner.  It  is  also 
doubtful  whether  the  master  of  either  vessel  can  bind  his  owner  by  an  agreement  that 
salvage  shall  be  assessed  by  arbitration^^). 

Proof  of  salvage  agreement.  When  a  salvage  agreement  is  rehed  upon,  the  party 
seeking  to  enforce  it  must  prove  the  making  and  the  performance;  it  does  not  require 
any  special  form,  and  it  will  be  enforced  unless  the  Court  is  satisfied  by  other  evidence 
that  it  is  inequitable  or  unenforceable.    Such  an  agreement  may  be  shown  to  be 

1)  The  Afrika,  (1880)  5  P.  D.  192;   The  Wilhelm  Tell  [1892]  P.  337. 

2)  Maritime  Conventions  Act,  1911,  1   &  2  Geo.  5,  c.  57,  a.  7. 

3)  The  Heatia  [1896]  P.  193,  199;  The  Kilmaho  (1899)  16  T.  L.  R.  155. 
*)  The  Friesland  [1904]  P.  p.  351. 

6)  The  Inchmaree  [1899]  P.   111. 

8)  Ibid.  p.   116. 

')  The  Theiia  (1869)  L.  R.  2  A.   &  E.  365. 

8)  The   Waterloo  (1820)  2  Dods.  p.  437,  per  Lord  Stowell. 

9)  The  Prim  Hemrich  (1888)  13  P.  D.  p.  34. 

10)  The  Eenpor  (1883)  8  P.  D.  p.  118. 

11)  Cf.   The  Mariposa  [1896]  P.  273. 

12)  The  Purisima  Concepcion  (1848)  13  Jur.  545. 
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unfair  either  to  the  salvors  or  to  the  owners  of  property  saved.  With  regard  to  salvors 
it  may  be  inequitable  because  the  reward  to  the  salvor  is  not  reasonably  commensurate 
with  the  value  of  the  services  as  contemplated  by  the  parties  when  the  agreement  was 
made.  "A  contract  dehberately  entered  into  between  perfectly  competent  parties" 
will  not  be  allowed  "to  be  set  aside  by  either  of  them  merely  because  the  execution 
of  it  has  turned  out  more  difficult  or  more  easy  than  was  anticipated  at  the  time  of 
making  the  contract^)" ;  but  where  the  sum  agreed  to  be  accepted  has  been  "utterly 
futile"  by  reason  of  its  inadequacy  2)  the  Court  has  disregarded  the  agreement  and 
awarded  more.  Where,  moreover,  the  salvors  in  fact  perform  services  wMch  by  reason 
of  supervening  circumstances  are  wholly  different  from  those  contemplated  when  the 
salvage  agreement  was  made,  and  it  has  become  impossible  or  imprudent  to  render  or 
to  attempt  to  render  the  services  originally  contemplated,  the  Court  may  treat  the 
matter  as  if  no  salvage  agreement  had  been  made^),  and  may  award  salvage  accord- 
ingly for  the  services  actually  rendered;  it  follows  also  that  although  the  services 
agreed  to  be  performed  have  not  been  wholly  performed,  yet,  as  salvage  claims  are 
not  dependent  on  contract,  some  salvage  may  be  earned  by  the  work  done,  although 
done  imder  an  indivisible  contract,  if  it  in  fact  conduces  to  ultimate  preservation  of 
the  property*). 

Invalid  salvage  agreements.  A  salvage  agreement  may  fail  to  bind  the  salvors 
because  it  was  tainted  in  its  inception  by  dishonesty  or  fraud  of  the  other  party, 
or  by  his  misrepresenting  or  concealing  or  failing  to  disclose  material  5)  matters 
which  would  influence  the  salvors  in  making  their  bargain,  such  as  the  true  condition 
of  the  vessel,  the  state  of  her  machinery,  the  ill  health  of  the  crew,  the  value  of  the 
cargo.  The  fact  that  the  agreed  sum  is  excessive  or  very  inadequate  in  comparison 
with  the  services  is  some  indication  of  unfair  dealing  on  the  one  side  or  the 
other  6). 

Agreements  to  receive  salvage  services.  Those  in  need  of  salvage  services  are 
not  usually  in  a  position  of  complete  freedom  in  bargaining  with  a  possible  salvor, 
and  salvage  agreements  may  be  set  aside  in  their  favour  for  reasons  similar  to  those 
on  which  salvors  may  rely,  but  the  Court  is  more  ready  to  discern  duress  or  excessive 
demands  on  the  part  of  salvors,  and  therefore  to  disregard  salvage  agreements  as 
inequitable  to  the  party  assisted.  It  is  no  ground  for  relief  that  the  services  in  fact 
were  easier  to  render  than  the  parties  thought  them  likely  to  be;  what  the  Court 
looks  at  is  the  adequacy  of  the  agreed  sum  as  compared  with  the  contemplated 
circumstances.  Salvors  take  the  risk  that  if  their  services  are  unsuccessful  they  will 
get  nothing,  so  their  reward  is  high'),  and  if  they  stipulate  for  some  remuneration 
to  be  paid  in  any  event,  this  is  a  reason  for  reducing  the  amount  of  the  reward  if 
they  are  successful  S) :  if,  however,  they  are  found  to  have  demanded  an  excessive 
sum  as  the  price  of  their  services,  that  is  evidence,  where  the  parties  were  not  con- 
tracting on  equal  terms,  of  duress  9). 

Duress  in  salvage  agreements.  The  degree  of  pressure  or  duress  which  wiU 
induce  an  Admiralty  Court  to  disregard  a  salvage  agreement  is  less  than  is  required 
in  common  law  Courts.  The  probable  helplessness  of  those  in  need  of  aid  does  not 
prove  duress  in  aU  cases  of  salvage  agreements,  but  where  there  is  also  an  agreement 
to  pay  an  excessive  amount,  there  is  strong  evidence  of  unfairness  i"),  whether  it  be  by 
duress  or  by  corrupt  bargaining  between  those  who  make  the  agreement^i).  There  is 
no  presumption  that  an  agreement  proved  to  have  been  made  is  unjust;  it  rests  on 
those  who  allege  it  to  be  so  to  prove  it;  apart  from  proof  the  salvors  must  be 
content  with  the  sum  agreed  and  those  assisted  must  pay  that  and  need  pay  no 
more  12). 

1)  The   WaverUy  (1871)  L.  R.  3  A.   &  E.  pp.  380,  381. 

2)  Cf.   The  Phantom  (1866)  L.  R.   1  A.   &  E.  p.  61. 

3)  The  Weaiboume  (1889)  14  P.  D.   132. 
*)  Cf.   The  Hestia  [1895]  P.  p.  199. 

5)  The  Canova  (1866)  L.  R.   1  A.  &  B.  p.  66. 

6)  Cf.   The  Medina  (1876)  2  P.  D.  p.  7. 

')  Cf.   The  Mark  Lane  (1890)  15  P.  D.  p.  137. 

8)  The  Edenmore  [1893]  P.  p.  83. 

8)  The  Mark  Lane,  ubi  supra. 

1")  The  Rialto  [1891]  P.   175. 

")  The  Theodore  (1858)  Swa.  351. 

12)  The  Waverley  (1871)  L.  R.   3  A.   &  E.   369. 
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Practice  in  Salvage  Actions. 

Form  of  action  for  salvage.  It  is  not  within  the  scope  of  this  article  to  enter  at 
any  length  into  questions  of  practice,  but  it  may  be  useful  to  point  out  some  peculiar- 
ities of  salvage  actions.  The  proceedings  are  usually  in  rem  by  virtue  of  the  maritime 
lien  which  attaches  as  soon  as  salvage  services  are  rendered,  as  procedure  in  rem  is 
in  most  cases  more  beneficial  to  a  claimant  :  but  where  the  res,  either  cargo  or  vessel, 
is  never  within  the  jurisdiction  or  is  kept  out  of  the  way  of  arrest,  only  proceedings 
in  personam  are  available,  unless  the  defendants  agree  to  give  security  as  if  the 
property  could  have  been  proceeded  against  here.  Unless  some  property  has  been 
saved,  no  proceedings  at  all  are  available. 

Consolidation  of  suits.  Where  there  are  several  claimants,  the  Court  may,  whether 
the  claimants  desire  it  or  noti),  consolidate  the  claims  and  give  the  conduct  of  the 
action  to  the  apparent  principal  salvor.  The  salvors  are  usually  allowed  to  file  separate 
claims,  and,  where  the  salvage  services  are  denied,  to  be  separately  represented 2). 

Proof  of  values.  The  material  question  of  values  of  the  respective  vessels  and 
their  cargoes  is  normally  settled  by  affidavits  of  values  or  by  agreement.  An  affidavit 
of  value  is  conclusive  unless  it  is  disputed;  if  it  is  disputed  and  the  parties  cannot 
agree,  a  party  can  always  obtain  a  commission  of  appraisement,  if  the  property  is 
within  the  jurisdiction.  If  the  property  is  beyond  the  jurisdiction,  an  order  may  be 
obtained  giving  leave  to  adduce  oral  evidence  of  the  real  value  at  the  hearing;  but 
this  has  been  held  to  apply  only  to  the  value  of  a  vessel  and  not  of  her  cargo.  An 
appraisement  is  carried  out  under  the  direction  of  the  Marshal  of  the  Court,  and  is 
conclusive  as  to  the  value  of  the  property  appraised.  If  the  appraised  value  differs 
substantially  from  the  value  as  sworn,  the  party  obtaining  the  appraisement  will 
prima  facie  be  entitled  to  the  costs  of  the  appraisement. 

Tender,  in  salvage  suits.  A  party  may  always  tender  a  sum  of  money  in  satisfaction 
of  a  salvage  claim  before  action  or  at  any  time  during  the  proceedings;  if  he  wishes 
to  do  so  after  action  brought,  and  not  with  his  defence  when  deUvered,  he  must  give 
notice  of  his  tender,  but  after  action  brought  a  tender  is  only  effective  if  the  sum 
tendered  is  paid  into  court  3),  with  or  without  a  denial  of  liability.  The  sum  tendered 
is  not  deemed  to  include  the  costs  up  to  the  date  of  tender,  unless  it  is  expressed  to 
do  so.  A  claimant  is  allowed  a  reasonable  time  within  which  to  accept  or  reject  a 
tender;  if  he  rejects  it  he  must  give  notice  of  rejection.  If  it  is  accepted,  the  claim 
in  respect  of  which  the  tender  is  made  is  then  satisfied,  and  the  plaintiff  can  take 
the  sum  and  also  get  his  costs ;  if  it  is  rejected  and  at  the  hearing  the  plaintiff  recovers 
no  more  than  was  tendered,  the  defendant  wiU  probably  have  to  pay  costs  up  to  the 
date  of  tender,  the  plaintiff  the  costs  incurred  after  tender*).  The  Court  is  very 
unwiljing  to  order  a  reference  to  assess  the  amount  to  be  given  in  a  salvage  action 
unless  there  are  only  insufficient  materials  before  the  Court  itself;  but  where  a  refer- 
ence is  ordered  and  a  tender  is  subsequently  made,  a  claimant  will  only  get  the 
actual  amount  found  due,  and  not  the  amount  tendered  6),  if  that  is  the  greater. 

Hearing  of  salvage  suits  with  assessors.  On  the  hearing  of  a  salvage  case  the 
Court  is  now  as  a  matter  of  course  assisted  by  two  Trinity  Masters  6),  who  advise  the 
Court  on  all  matters  of  nautical  skUl  and  practice;  evidence,  therefore,  of  such 
matters,  or  as  to  the  inferences  to  be  drawn  from  the  facts  proved,  is  excluded.  Their 
functions  are  purely  advisory  and  it  is  for  the  judge  to  decide  upon  the  credibility  of 
evidence '')  and  on  the  evidence  given  to  arrive  at  his  own  decision  after  giving 
full  weight  to  the  advice  tendered  by  the  Trinity  Masters  as  to  nautical  points  S), 
but  ultimately  forming  his  own  judgment  on  all  the  materials  before  him. 

1)  R.  S.  C,  Order  XLIX,  r.  8. 

8)  The  PoUalloch  (1906)  94  L.  T.  556. 

3)  The  Nasmyth  (1885)  10  P.  D.  41.  Payment  into  Court  is  regulated  by  R.  S.  C.  Order 
XXII,  rr.  19 — 21,  and  Supreme  Court  Funds  Rules  1905.  If  liability  is  denied  where  the  pay- 
ment in  is  made  the  plaintiff  may  either  accept  the  sum  in  satisfaction  and  go  no  further,  or 
proceed  with  the  action  and  try  to  recover  more.    R.  S.  C.  Ord.  XXII. 

*)  The  William  SymingUm  (1884)  10  P.  D.  1.  But  the  plaintiff  may  recover  costs  of  issues 
on  which  he  succeeds  after  tender;  The  Blanche  [1908]  P.  259. 

6)  Cf.   The  Mona  [1894]  P.  265. 

*)  I.  e.  by  their  fuU  title  'Elder  Brethren  of  the  guild  fraternity  or  brotherhood  of  the 
most  glorious  and  undivided  Trinity  and  of  Saint  Clement  in  the  parish  of  Deptford  Strond 
in  the  County  of  Kent'. 

7)  Cf.   The  Koning  Willem  II  [1908]  P.  125. 

8)  Cf.   The  Gannet  [1900]  A.  C.  234. 
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Costs  in  salvage  suits.  The  costs  of  salvage  actions  are  in  the  discretion^)  of 
the  Court,  which  is  always  unwilling  to  condemn  salvors  in  costs.  Where  the  claim 
could  have  been  heard  summarily  2)  ^  a  claimant  will  get  no  costs  of  action  in  the 
High  Court  unless  a  special  order  is  made.  If  a  tender  is  upheld,  the  Court  can  deprive 
the  plaintiff  of  costs,  or  order  him  to  pay  costs,  or  where  the  tender  is  "sufficient 
but  not  hberal^)"  make  no  order  as  to  costs.  A  usual  course  is  to  give  the  plaintiff 
costs  up  to  the  date  of  payment  in  and  the  costs  of  issues  on  which  he  succeeds  at 
the  hearing*).  The  plaintiff  will  be  allowed  the  costs  of  an  appraisement  if  it  was 
reasonable  to  procure  one,  which  wiU  be  inferred  where  there  is  a  substantial  increase 
in  the  value  when  appraised  5).  If  the  plaintiffs  have  demanded  and  procured  ex- 
cessive bail,  they  may  be  condemned  to  pay  the  expenses  of  giving  bail  in  excess  of 
the  sum  deemed  reasonable  by  the  Court. 

Interest  on  salvage  awards.  Interest,  usually  at  4  per  centum,  is  allowed  on 
the  salvage  awarded  from  the  date  of  judgment;  and  on  costs  from  the  date  of  the 
order  or  judgment  under  which  they  become  payable,  unless  a  special  order  is 
made,  until  the  respective  sums  are  paid. 

Security  for  costs  in  salvage  suite.  A  plaintiff,  or  a  defendant  who  puts  himseK 
in  the  position  of  a  plaintiff  by  bringing  a  counterclaim  arising  out  of  different  facts 
or  a  cross  action,  may  be  ordered  to  find  security  for  the  costs  of  the  action  6).  The 
usual  ground  for  such  an  order  is  the  residence  of  the  plaintiff,  or  of  aU  of  several 
plaintiffs  abroad;  mere  temporary  residence  here  does  not  alter  the  rule  that  in 
such  cases  security  may  be  ordered.  If  a  plaintiff  has  substantial  property  here,  which 
clearly  will  be  available  to  pay  costs,  no  order  for  security  need  be  made.  Poverty 
or  insolvency  is  not  per  se  a  ground  for  ordering  security  to  be  given;  but  a  limited 
liability  company  of  small  resources  or  in  liquidation  may  be  ordered  to  give  security. 
In  salvage  cases  the  amount  is  usually  fixed  at  £250.  If  it  is  desired  to  obtain  security 
the  party  should  first  be  asked  to  give  it,  and  then  if  he  fails  to  do  so  a  summons  may 
be  taken  out  7). 

The  security  only  extends  to  costs  in  the  court  in  which  it  is  ordered;  further 
security  therefore  may  be  required  from  an  appellant,  but  is  only  allowed  in  special 
circumstances  ^ ) .  Application  should  first  be  made  to  the  party  to  give  it ;  in  the  Court 
of  Appeal  poverty  or  insolvency  is  a  further  ground  for  ordering  security^);  in  the 
case  of  an  appellant  foreign  company,  insufficient  assets  in  England  to  meet  the 
costs  of  appeal  woiild  be  a  good  ground  lO). 

Appeals  in  salvage  suits.  An  appeal  hes  to  the  Court  of  Appeal  from  any  judg- 
ment or  order  of  the  Admiralty  Divisional),  except  when  that  Division  has  acted  as 
an  appellate  tribunal  i^)  or  as  a  Prize  Court  i^)  or  the  order  is  interlocutory  and  does  not 
determine  liability  i*),  and  leave  has  not  been  given  to  appeal.  In  salvage  cases  there 
can  rarely  be  any  ground  for  appeal  except  on  questions  whether  the  services  did 
or  did  not  amount  to  salvage,  or  whether  the  amount  awarded  is  excessive  or  in- 
adequate :  in  either  case  the  appeal  cannot  fail  to  be  one  as  to  amount.  As  the  amount 
that  may  be  given  is  discretionary,  the  Court  of  Appeal  is  very  loth  to  vary  the  sum 
awarded.  In  the  case  of  costs,  where  a  judicial  discretion  is  to  be  exercised,  the 
only  admissible  ground  for  appeal  is  not  that  it  has  been  wrongly  exercised  although 
the  right  principles  have  been  apphed,  but  that  it  has  been  wrongly  exercised  because 
the  Court  has  followed  a  wrong  principle :  in  the  case  of  salvage  a  somewhat  similar 
result  is  attained,  as  the  question  decided  is  usually  whether  the  amount  awarded 
is  so  unreasonable  that  the  lower  tribunal  must  have  apphed  a  wrong  principle 

1)  R.  S.  C.  Order  LXV,  r.  1. 

2)  M.  S.  A.  1894,  s.  547  (2);  i.  e.  in  a  County  Court,  ibid.  b.  547  (4)  (a). 

3)  The  Lotus  (1882)  7  P.  D.  199. 
*)  The  Blanche  [1908]  P.  259. 

6)  The  Paul  (1866)  L.  R.  1  A.   &  E.  59. 

«)  R.  S.  C,  Ord.  LXV,  rr.  6—8. 

')  Cf.   The  Ship  Constantine  (1879)  4  P.  D.  156. 

8)  The  Victoria  (1876)  1  P.  D.  280. 

»)  In  re  Ivory  (1878)  10  Ch.  D.  p.  377. 
i»)  See  R.  S.  C,  Ord.  LVIII,  r.  15. 
")  Judicature  Act,  1873,  ss.  18  (3),  19. 

12)  Judicature  Act,  1873,  s.  45:  but  leave  to  appeal  may  be  given. 

13)  Judicature  Act,  1891,  s.  4  (3). 

")  Judicature  Act,  1894,  s.  1  (I)  (b). 
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or  have  mistaken  the  true  effect  of  the  evidence^).  An  award  will  not  be  reduced 
unless  it  is  so  exorbitant  or  so  manifestly  excessive  that  it  would  be  unjust  to  affirm 
it2),  or  increased  unless  a  wrong  principle  has  been  applied  or  the  lower  tribunal 
must  have  misapprehended  the  evidence  so  that  it  has  been  induced  to  award  a 
sum  unjust  to  the  salvors^). 

Costs  of  appeal  in  salvage.  Where  an  appellant  succeeds  in  reducing  the  amount 
of  an  award  substantiaUy,  he  wUl  now  be  allowed  the  costs  of  the  appeal*) ;  the  costs 
of  the  hearing  of  the  original  action  will  prima  facie  be  paid  by  the  party  directed 
by  the  Court  below  to  pay  them. 

Appeal  to  the  House  of  Lords.  An  appeal  lies  from  the  Court  of  Appeal  to  the 
House  of  Lords,  in  its  judicial  capacity,  in  aU  Admiralty  cases  in  which  the  Court 
of  Appeal  can  entertain  an  appeal.  As  the  principles  applied  in  deciding  such  appeals 
are  the  same  as  ought  to  be  apphed  in  the  Court  of  Appeal,  it  is  not  necessary  to 
discuss  them  further  here. 

Limitation  of  actions  for  salvage  services.  No  action  in  respect  of  any  salvage 
services,  i.e.  whether  to  lite  or  property,  and  wherever  rendered,  and  whether  rendered 
by  or  to  a  British  or  a  foreign  vessel,  is  maintainable  unless  the  proceedings  to  enforce 
the  claim  are  begun  within  two  years  from  the  date  when  the  salvage  services  were 
rendered  s);  this  date,  it  is  submitted,  must  be  taken  to  be  the  date  on  which  the 
salvage  services  terminate,  not  the  date  when  the  services  begin,  nor  yet  necessarily 
the  date  when  the  property  saved  reaches  a  port  or  another  destination  6).  Where, 
however,  a  court  having  jurisdiction  to  deal  with  a  salvage  claim'')  is  satisfied  that 
there  was  not  during  such  two  years  a  reasonable  opportunity  of  arresting  the 
defendant  vessel  8): 

1.  Within  the  jurisdiction  of  the  Court,  or 

2.  Within  the  territorial  waters  of  the  coimtry  to  which  the  plaintiff's  ship 
belongs,  or 

3.  Withm  the  territorial  waters  of  the  country  in  which  the  plaintiff  resides 
or  has  his  principal  place  of  business  8), 

the  Court  may  extend  the  period  of  two  years  to  an  extent  sufficient  to  give  a  reason- 
able opportunity.  The  power  of  extension  is  to  be  exercised  in  accordance  with  the 
nJesof  Courtio),  but  it  seems  that  such  rules  should  provide  for  the  exercise  of  the 
power  ex  post  facto  after  the  ship  has  actually  been  arrested,  if  the  provision  is  to 
have  any  useful  effect.  The  limitation  of  two  years  subject  to  extension  will  in 
effect  make  little  or  no  change,  as  it  perhaps  even  extends  the  period  which  was 
formerly  controlled  only  by  the  doctrine  of  laches  i^). 

XXIV.  Towage. 
Nature  of  towage.  Towage  services  may  be  described  as  the  employment  of 
one  vessel  to  expedite  the  voyage  of  another  when  nothing  more  is  required  than 
accelerating  her  progress  i2).  A  towage  contract  may  or  may  not  fix  the  remuneration 
for  the  services:  in  the  case  of  towage  of  a  sound  vessel,  where  the  amount  is 
not  fixed,  the  Court  would  award  a  reasonable  sum  for  the  mere  ordinary  towage; 
where  the  vessel  towed  is  disabled  and  a  bargain  is  made  which  fixes  the  reward, 
this  may  be  called  extraordinary  towage,  and  the  towing  vessel  wiU  (subject  to 
the  possibility  that  the  services  may  be  found  to  be  salvage  services)  be  bound 
by  her  contract,  although  unforeseen  difficulties  may  arise i^),  to  perform  the  ser- 
vices for  the  agreed  reward. 

1)  T?ie  Accomac  [1891]  P.  349:   The  Port  Hunter  [1910]  P.  343. 

2)  T}ie  GUngyle  [1898]  A.  C.  519. 

3)  The  Port  Hunter,  vbi  supra. 

4)  The  Toacana  [1905]  P.  148. 

5)  Maritime  Conventions  Act,  1911,  (1   &  2  Geo.  5,  u.  57),  s.  8. 

6)  Cf.  Jorgensen  v.  Neptune  Go.  (1902),  4  F.  992. 

')  In  effect  any  court  having  admiralty  jurisdiction  under  the  Merchant  Shipping  Acts 
and  the  County  Court  (Admiralty  Jurisdiction)  Acts,  except  courts  of  the  self-governing  Do- 
minions; Maritime  Conventions  Act,  1911  (1  &  2  Geo.  5,  c.  67),  s.  9  (1). 

8)  The  position  of  cargo  and  freight  is  not  mentioned. 

9)  This  seems  to  meet  the  case  of  a  plaintiff  corporation. 

10)  Which  will  apparently  now  require  to  be  made. 

11)  Cf.   The  Kong  Magnus  [1891]  P.  223. 

12)  The  Princess  Alice  (1848)  3  W.  Rob.  p.  140. 

13)  The  Kimgalock  (1864)  1  Spks.  Adm.  263. 

31* 
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A  contract  of  towage  from  one  place  to  another  is  normally  indivisible^),  so 
that  no  remuneration  is  earned  unless  the  service  is  completed  2) ;  but  it  may  be  made 
for  reward  pro  rata  itineris  peracti^).  Where  the  performance  has  been  prevented, 
the  tug  may  become  a  salvor*).  It  may  be  oral  or  reduced  to  writing^),  and  its  terms 
may  be  aU  express  or  almost  all  implied.  The  negligence  of  those  in  charge  may  be 
expressly  excepted  5),  and  the  owners  of  the  tow  may  undertake  to  be  liable  for  such 
negligence  6).  A  towage  contract,  however,  is  not  necessarily  a  contract  to  tow  to 
a  particular  place;  a  contract  may  be  "to  attempt  to  tow",  and  will  be  performed  if 
the  attempt  is  made'). 

The  rendering  of  towage  services  confers  no  maritime  lien  8),  but  gives  a  right 
to  sue  in  rem. 

Express  and  implied  terms  of  contract.  The  express  terms  of  a  towage  contract 
must  be  construed  when  ascertained;  the  imphed  terms  have  had  frequent  Judicial 
exposition.  The  owners  of  the  tug  must  be  taken  to  have  contracted  that  the  tug 
shall  be  efficient,  that  her  crew,  tackle  and  equipment  shaU.  be  equal  to  the  work 
to  be  accomplished  in  weather  and  circumstances  reasonably  to  be  expected,  and 
that  reasonable  sldU,  energy  and  diligence  shall  be  exercised  in  the  accomplishment 
of  the  work;  but  they  do  not  warrant  that  the  work  shall  be  done  in  all  circumstances 
and  at  all  hazards ;  performance  is  excused  by  vis  major  or  accidents  not  contemplated 
by  the  parties  when  the  contract  is  made  and  rendering  performance  impossible  9). 
The  implied  warranty  of  fitness  and  efficiency  for  the  service  is  not  displaced  by 
express  exceptions,  such  as  exceptions  of  perUs  of  the  sea  or  negligence,  which  only 
refer  to  the  circumstances  after  the  commencement  of  thetowagei**),  unless  they  are 
expressly  made  to  limit  the  implied  warranty.  It  is  implied  in  any  contract  of  towage 
that  each  vessel  shaU  be  managed  with  a  due  degree  of  skill  and  diligence  and  shall 
not  by  neglect  or  misconduct  create  any  unnecessary  risk  to  the  other  or  enhance 
any  inherent  risk  of  the  adventure  ^i). 

Relations  of  tug  and  tow.  Collisions.  In  ordinary  circumstances  the  tug  is  under 
the  control  and  direction  of  the  tow^^),  and  is  bound  to  conform  to  the  orders  of  her 
master,  or  of  her  pUot;  it  foUows  that  in  such  cases  the  tow  is  answerable  for  the 
wrongful  acts  of  the  tug,  unless  they  are  so  sudden  that  there  is  no  opporttmity  of 
controlling  them.  For  some  purposes  the  relation  of  tug  and  tow  is  so  intimate 
that  the  two  vessels  are  treated  as  one^^),  but  such  a  phrase  is  apt  to  mislead.  The 
control  is  one  and  not  dual,  and  liability  depends  principally  on  control.  If  the 
tow  has  control  it  wiU  be  answerable  for  such  events  as  a  coUision  between  the  tug 
or  the  tow  with  a  third  vessel;  but  no  general  rule  can  be  laid  down  as  to  the  hability 
of  the  tow  for  the  negligence  of  the  tug ;  it  is  always  a  question  on  the  facts  of  each 
case  whether  those  on  the  tug  were  servants  of  the  towi*) :  in  the  absence  of  evidence 
the  tow  would  very  probably  be  deemed  to  have  control. 

Where  both  tow  and  tug  are  to  blame  the  liability  is  prima  fax^ie  that  of  joint 
tort-feasors,  and  each  is  Uable  for  the  damage  sustained  by  a  third  vessel  by  collision 
with  tow  or  tug,  or,  where  the  third  vessel  also  is  to  blame,  for  the  difference  between 
half  the  damage  of  the  third  vessel,  and  half  the  damage  of  the  tow  or  the  tug  re- 
spectively i^)  ;  but  as  joint  tort-feasors  the  tow  and  tug  have  no  right  of  contribution 
the  one  from  the  other.  Where,  however,  the  negligence  of  the  tow  is  a  different  act 
from  the  negligence  of  the  tug,  or  where  there  are  separate  judgments  against 


1)  The  Madras  [1898]  P.  90. 

2)  The  Dart  (1899)  8  Asp.  481. 

3)  Cf.   The  John  Bull  [1911]  1  K.  B.  243. 
*)  See  pp.  472,  486. 

S)   The  United  Service  (1883)  9  P.  D.  3. 

*)  The  Millwall  [1905]  P.  165  (but  such  a,  stipulation  does   not   affect   the   owners   of 
cargo  on  the  tow). 

')  The  Benlarig  (1888)  14  P.  D.  3. 

8)  Westrup  V.  Cfreat  Yarmouth  S.  C.  Go.  (1889)  43  Ch.  D.  241. 

»)  The  Marechal  Suchet  [1911]  P.   1. 

10)  The  West  Cock  [1911]  P.  208. 

11)  Cf.   The  Altair  [1897]  P.  p.   111. 

12)  The  Niobe  (1888)  13  P.  D.  55. 

13)  The  Niobe  [1891]  A.  C.  40. 

1*)  The  Quickstep  (1890)  15  P.  D.   196;  The  Devonshire  [1912]  A.  C.  634. 
16)  The  Englishman  dk  The  Australia  [1895]  P.  212. 
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tow  and  tug,  then  the  third  vessel  may  be  able  to  recover  more  than  haK  her  loss  so 
long  as  she  does  not  recover  from  tug  and  tow  more  than  her  whole  loss^). 

Duties  of  tug  under  the  contract.  The  duty  of  the  tug  after  entering  upon  the 
contract  is  to  carry  it  out  in  accordance  with  its  terms,  and  in  so  doing  she  must 
(where  the  tow  has  control)  obey  the  specific  orders  of  the  tow  2)  while  using  discre- 
tion as  to  the  manoeuvres  to  be  adopted^),  so  that  in  crowded  waters  the  tug  may 
be  expected  to  execute  necessary  evolutions  without  waiting  for  exphcit  orders*) ; 
in  case  of  need  the  tug  must  cast  off  the  tow  and  having  done  so  she  must  as  soon  as 
possible  pick  up  the  tow  again^) ;  her  look-out  must  be  good,  since  she  may  see  what 
the  tow  cannot;  she  must  preserve  a  safe  course,  if  no  course  is  prescribed  by  the 
tow 6);  where  she  provides  appliances,  e.g.  a  tow-rope,  they  must  be  fit  for  the 
purpose  7);  and  besides  complying  with  her  original  warranty  of  seaworthiness  she 
must  perform  her  obUgations  with  reasonable  care,  skill  and  diligence,  whether  it 
be  in  her  own  actions  or  in  warning  the  tow  of  difficulties  or  dangers. 

A  tug  which  fails  by  reason  of  negUgence  to  perform  her  contract  loses  any 
towage  reward,  and  cannot  claim  as  a  salvor  of  the  tow^).  She  may  on  the  other  hand 
become  Uable  to  pay  damages  to  the  tow,  e.g.  for  collision  caused  by  the  tug's  negli- 
gence, unless  the  liability  is  extinguished  by  appropriate  exceptions^)  in  the  contract 
of  towage. 

Duties  of  tow.  The  duty  of  the  tow  is  to  exercise  reasonable  care,  skill  and  dili- 
gence in  navigation  and  management ;  she  must  conform  in  her  movements  to  those  of 
the  tug,  keep  a  good  look-out,  warn  the  tug  of  apprehended  danger^"),  be  ready  to 
cast  ofi  in  localities  where  this  may  become  advisable,  and  generally,  where  she 
has  control  at  all,  direct  and  manage  the  towage  as  to  the  incidents  of  navigation  and 
as  to  its  continuance  in  existing  circumstancesii). 

Where  the  tow  has  control  she  is  liable  for  the  wrongful  acts  of  the  tug  unless 
they  are  so  sudden  that  no  control  could  be  exercised  i^).  Where  the  tow  ought  in 
prudence  to  have  suspended  the  towage  and  failed  to  do  so  the  tow  may  not  recover 
damage  due  to  taking  the  ground  i^). 

Liabilities  of  tug,  tow  and  third  vessels  for  negligence.  The  UabUities  of  tug, 
tow,  and  of  a  third  vessel  (X)  according  to  the  various  circumstances  which  may 
arise  from  the  negligence  of  one  of  them  only,  or  of  two,  or  of  aU  three  are  illustrated 
in  the  following  cases: 

1.  Tug  collides  with  X  through  neghgence  of  the  tug:  here  the  tug  owner  is 
liable  for  the  negligence  of  his  servants  i*)  even  if  the  tow  was  in  charge  of  a 
compulsory  pilot  whose  orders  it  was  the  duty  of  the  tug  to  obey.  On  general 
principles  the  tow  also  will  probably  be  Hable,  in  the  absence  of  special 
circumstances  IS),  as  the  crew  of  the  tug  are  the  tow's  servants  pro  tempore'^^). 

2.  Tug  collides  with  X  through  the  negligence  of  tow:  here  the  tow  is  liable 
either  for  negligence  in  the  orders  given  or  for  neghgence  in  giving  no  orders  i'' ) ; 
or  for  negligence  is  any  manner.  Tug  also  may  be  held  Hable  because  the 
crew  of  the  tug  are  the  general  servants  of  the  tug-owner,  and  have  injured 
X  in  the  course  of  their  employment. 

3.  Tow  collides  with  X  through  the  neghgence  of  the  tug:  the  tug  is  liable  for 
her  negUgence;  and  the  tow  is  prima  facie  hable  for  the  neghgence  of  her 


1)  The  Morgengry  <fc   The  Blackcock  [1900]  P.   1. 

2)  Of.   The  Robert  Dickson  (1879)  5  P.  D.  54. 

3)  The  leca  (1886)  12  P.  D.  34. 

*)  The  Sinquasi  (1880)  5  P.  D.  241. 

6)  Cf.  The  W.  H.  No  1.  [1910]  P.  199;  [1911]  A.  C.  30. 

8)  The  AUair  [1897]  P.  105,  p.  115. 

')  Cf.   The  West  Cock  [1911]  P.  23,  208. 

8)  The  Adam  W.  Spies  (1901)  70  L.  J.,  P.  25. 

9)  The  Tasmania  (1888)  13  P.  D.   110. 

10)  The  Niobe  (1888)  13  P.  D.  55. 

11)  The  AUair  [1897]  P.   105. 

12)  The  Niobe,  ubi  sv/pra. 

13)  The  AUair,  vbi  supra. 

1*)  The  Mary  (1879)  5  P.  D.  14. 

16)  Cf.   The  American  (1874)  L.  R.  6  P.  C.  127. 

16)  The  Niobe  (1888)  13  P.  D.  55. 

17)  The  Energy,  (1870)  L.  R.  3  A.  &  E.  48. 
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servant  the  tug,  but  may  not  be  liable  if  the  crew  of  the  tug  were  not  in  fact 
servants  of  the  tow^). 

4.  Tow  collides  with  X  through  negUgence  of  tow:  here  the  liability  of  the  tow 
is  obvious,  and  the  tug  is  on  general  principles  not  liable. 

5.  Where  both  tug  and  tow  are  in  fact  neghgent,  each  is  clearly  liable  to  X,  and 
the  X  can  recover  her  damage  from  either^) ;  or  where  the  X  also  is  to 
blame  the  rule  of  division  of  loss  will  apply^),  where  there  is  one  judgment 
against  the  tow  and  the  tug;  where  there  are  separate  judgments  or  distinct 
acts  of  negligence,  X  may  be  able  to  recover  more  than  haU  her  loss  although 
herself  also  to  blame*). 

6.  The  cases  where  both  tug  and  tow  collide  with  X  do  not  differ  in  principle 
from  cases  1 — 4;  if  the  collision  is  due  to  the  negUgence  of  the  tow  she  is 
clearly  liable  and  on  principle  the  tug  is  not  liable;  if  it  is  due  solely  to  the 
negligence  of  the  tug,  the  tow  will  also  be  liable  in  the  absence  of  exceptional 
circumstances  ^) . 

7.  Where  the  tug  collides  with  X  by  reason  of  negligence  of  both  the  tug  and  X, 
a  case  of  "both  to  blame"  arises :  the  tug  is  clearly  liable,  but  'prima  facie  the 
tow  also  is  liable  for  the  acts  of  the  tug®) :  where  the  tug  collides  with  X  by 
reason  of  the  negligence  of  the  tow,  prima  facie  the  tug  is  liable,  and  in  any 
case  the  tow  is  liable. 

8.  Where  the  tow  collides  with  X  by  reason  of  negligence  of  both  tow  and  X, 
the  tow  is  clearly  liable,  and  there  is  no  ground  for  making  the  tug  liable 
unless  the  tug  in  fact  had  control. 

Towage  in  relation  to  salvage.  Circumstances  may  occur  in  respect  to  a  contract 
of  towage  which  wiU  entitle  the  towing  vessel  to  claim  salvage  in  heu  of  towage,  but 
"whether  the  circumstances  in  each  particular  case  are  sufficient  to  turn  towage 
into  salvage  must  often  be  a  matter  of  great  doubt')".  Where  there  is  a  concealment 
of  a  material  fact  which  seriously  affects  the  value  and  nature  of  the  services  the 
Court  wiU  readily  treat  the  whole  service  as  salvage  S);  but  where  the  claim  for  a 
larger  remuneration  is  based  on  a  supervening  change  of  circumstances,  it  may  be 
impossible  to  formulate  a  general  principle  as  to  the  nature  of  such  a  change,  yet  the 
Court  may  have  no  difficulty  in  decidmg  whether  the  tug  had  a  right  to  abandon 
the  towage  contract  S) :  "it  is  equaUy  the  duty  of  the  Court  to  see,  where  a  towing 
contract  has  been  made,  that  a  little  departure  from  the  exact  mode  in  which  that 
contract  is  to  be  performed  is  not  magnified,  so  as  to  convert  towage  into  salvage 
services^")".  To  release  the  tug  from  her  duty  under  a  contract  of  towage  she  must 
show  that  she  has  ceased  to  be  legaUy  bound  to  carry  it  out;  and  to  show  this  she 
must  prove  that  circumstances  not  within  the  contemplation  of  the  parties  when 
they  contracted,  and  introducing  an  element  of  danger,  have  supervened^);  the 
Court  may  then  treat  the  original  contract  as  at  an  end  and  give  such  reward  as 
the  actual  services  deserve^^) ;  but  such  a  change  is  not  Ughtly  aUowed,  as  parties 
are  competent  to  aUow  for  difficulties  and  dangers  in  the  terms  of  the  contract  to 
tow  12)  when  fixing  a  price. 

Not  only  is  towage  not  Ughtly  convertible  to  salvage,  but  when  the  necessity 
of  salvage  has  arisen  from  the  negligence  or  incapacity  of  those  on  board  the  towing 
vessel,  she  cannot  become  a  salvor^^*),  and  may  become  Uable  to  indemnify  the  tow 
for  losses  caused  by  such  negUgence  or  incapacity  i^),  unless  the  tow  has  been  guilty 

1)  The  Quickstep  (1890)  15  P.  D.  196. 

2)  I.  e.  her  whole  damage:  The  Devonshire  [1912]  A.  C.  634. 

3)  The  Englishman  &  The  Australia  [1894]  P.  239. 
*)  The  Morgengry  &  The  Blackcock  [1900]  P.  1. 

6)  The  American  (1874)  L.  R.  6  P.  C.  127. 

6)  Cf.   The  Quickstep  (1890)  15  P.  D.  196;   but  see  The  Devonshire,  supra. 
')  The  Minnehaha  (1861)  Ltish.  335. 

8)  The  Kingalock  (1854)  1  Spks.  Adm.  265  (state  of  ship);  The  Canova  (1866)  L.  R.  1  A. 
&  E.  54  (state  of  crew). 

»)  The  White  Star  (1866)  L.  R.   1  A.   &  E.  p.  70. 

10)  The  Liverpool  [1893]  P.  p.  164. 

11)  The  Minnehaha  (1861)  Lush.  335. 

12)  The  Wesibourne  (1889)  14  P.  D.  132. 
18)  Five  Steel  Barges  (1890)  15  P.  D.  142. 
1*)  Cf.   The  Minnehaha  (1861)  Lush.  335. 
15)  The  Robert  Dixon  (1879)  5  P.  D    64. 
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of  contributory  negligence  ^ ) .  Moreover,  where  the  supervening  circumstances  are  such 
that  the  contract  of  towage  is  terminated,  the  tug  is  nevertheless  under  a  duty  to 
render  such  assistance  as  may  be  possible :  she  may  not  wholly  abandon  the  tow  if 
it  is  still  possible  to  render  services,  although  for  what  she  does  she  may  earn  salvage 
in  lieu  of  the  towage  remuneration  which  it  has  become  impossible  to  earn. 

Limitation  of  liability.  Where  a  collision  occurs  between  a  tug  and  a  third  vessel 
the  tug  may  in  cases  of  improper  navigation^)  limit  her  liability^),  but  if  both  tow 
and  tug  are  to  blame  the  remedy  of  the  third  vessel  is  not  confined  to  the  value  of 
the  tug  as  limited*).  The  tow  also  is  entitled  to  limit  her  liabiUty  if  the  proper 
steps  are  taken.  As  between  tug  and  tow,  where  injury  is  caused  to  the  one  by  the 
act  of  the  other  in  the  course  of  towage,  then  although  the  act  may  be  a  breach 
of  the  contract  of  towage,  yet  if  it  is  also  an  act  of  improper  navigation  the  vessel 
improperly  navigated  may  hmit  her  liability  6). 

XXV.  Necessaries. 

\ffhat  are  necessaries.  In  'Webster  v.  Seekamp^)  Lord  Tenterden^),  in  considering 
the  meaning  of  "necessaries",  said  "The  general  rule  is  that  the  master  may  bind 
his  owners  for  necessary  repairs  done  or  supplies  provided  for  the  ship.  It  was 
contended  at  the  trial  that  this  liability  of  the  owners  was  confined  to  what  was 
absolutely  necessary.  I  think  that  rule  too  narrow,  for  it  would  be  extremely  difficult 
to  decide,  and  often  impossible,  in  many  cases,  what  is  absolutely  necessary.  If  how- 
ever the  jury  is  to  inquire  only  what  is  necessary,  there  is  no  better  rule  to  ascertain  that 
than  by  considering  what  a  prudent  owner,  if  present,  woidd  do  under  circumstances 
in  which  the  agent,  in  his  absence,  is  called  upon  to  act.  I  am  of  opinion  that  what- 
ever is  fit  and  proper  for  the  service  on  which  a  vessel  is  engaged,  whatever  the  owner 
of  that  vessel,  as  a  prudent  man,  would  have  ordered  if  present  at  the  time,  comes 
within  the  meaning  of  the  term  "necessaries"  as  applied  to  those  repairs  done  or 
things  provided  for  the  ship  by  order  of  the  master,  for  which  the  owner  is  liable". 
Thus  the  term  includes  not  only  "anchors,  cables,  rigging  and  matters  of  that  de- 
scription 8)"  but  matters  which  are  necessary  for  the  voyage  in  which  the  ship  is 
engaged  or  about  to  be  engaged ;  not  onlj^  what  is  needed  to  enable  the  ship  to  navigate 
but  also  what  is  needed  to  enable  her  to  carry  out  her  adventure.  What  these 
supphes  may  be  it  is  easier  to  illustrate  than  to  enumerate;  they  include  coals  for  a 
steamship^),  advances  to  pay  canal  dues i")  or  premiums  of  insurance  on  freight ii)  or 
pUotage,  light,  tonnage,  or  harbour  dues^^)  or  dock  dues^^),  meat^*)  or  clothing  15)  for 
the  crew,  advances  to  pay  a  shipwright's  bills  to  procure  the  release  of  the 
shipi6)^  coppering  a  foreign  ship  for  a  particular  voyage^'),  a  new  screw  propeller 
for  a  passenger-ship  (the  old  propeller  being  still  fairly  serviceable) i^). 

On  the  other  hand,  premiums  of  insurance  i^),  brokerage  on  procuring  a  charter- 


1)  The  AUair  [1897]  P.  p.   116. 

2)  See  p.  465,  ante. 

3)  The  Morgengry  db   The  Blackcock  [1900]  P.   1. 

*)  The  Englishman  <fc   The  Australia  [1894]  P.  p.  246. 

6)  WahJberg  v.  Young  (1876)  45  L.  J.,  C.  P.   783. 

6)  (1821)  4  B.   &  Aid.  352. 

')  Charles  Abbott,  1762 — 1832,  first  Lord  Tenterden,  Lord  Chief  Justice  of  the  King's 
Bench,  1818 — 1832.  His  principal  work  'Law  relative  to  Merchant  Ships  and  Seamen'  (1802) 
was  the  first  in  England  in  which  the  basic  principles  of  commercial  law  were  made  the  foun- 
dation of  a  legal  text-book.    Its  successive  editions  are  still  of  great  authority. 

8)  The  Sophie  (1842)  1  W.  Rob.  368. 

9)  The  Mecca  [1895]  P.  95. 
10)  Ibid. 

")  The  Riga  (1872)  L.  R.  3  A.   &  E.  516;   sed  quaere,   see    The  Heinrioh   Bjom   (1883 
8  P.  D.  151. 

12)  The  Riga,  libi  supra. 

13)  The  St.  Lawrence  (1880)  5  P.  D.  250. 
1*)  The  N.  R.  Qostabrick  (1858)  Swa.  344. 
16)  The  W.  F.  Safford  (1860)  Lush.  69. 

16)  The  Albert  Crosby  (1870)  L.  R.  3  A.   &  E.  37. 

17)  The  Turliani  (1875)  2  Asp.  603. 

18)  The  Flecha  (1854)  1  Spinks,  Adm.  438. 

19)  The  Heinrich  Bjom  (1883)  8  P.  D.   151. 
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partyi),  travelling  expenses  of  a  person  assisting  the  master  in  a  collision  action^), 
expenses  of  an  unjustified  defence  by  a  master  to  an  action  on  a  biU  of  exchange  ^j, 
money  advanced  to  pay  averages*),  have  been  held  not  to  be  necessaries.  It  may  be 
observed  that  the  Court  -will  treat  advances  made  for  the  prospective  purchase  of 
present  necessaries  to  be  within  the  equitable  construction  of  the  statutes  giving 
jurisdiction s),  and  the  advance  may  take  the  form  of  a  bill  of  exchange^)  accepted 
by  the  master. 

Whether  the  article  supphed  is  a  necesary,  i.e.  is  reasonably  necessary  for  the 
adventure,  is  a  question  of  fact,  to  be  proved  by  the  claimant,  who  in  respect  of 
necessaries  supplied  is  sometimes  called  the  "material"  man'). 

Liability  for  necessaries.  As  the  foundation  of  an  action  for  necessaries,  there 
must  be  a  contract  for  the  supply  of  the  necessaries  made  by  a  person  who  has 
authority  to  make  the  shipowner  answerable  for  them;  the  uabifity  of  the  ship- 
owner does  not  arise  because  he  is  owner  of  the  ship  to  which  necessaries  are  supplied, 
but  because  his  authorised  agent  has  contracted  on  his  behalf  8).  The  agent  is  almost 
iavariably  the  master  9),  who  as  master  either  has  express  (or  actual)  authority  to 
bind  his  owner  or  else  has  ostensible  authority  to  do  so  by  reason  of  his  position  as 
master.  This  may  be  stated  in  other  terms,  that  the  habUity  of  the  shipowner  is 
determined  by  the  same  common  law  principles  as  the  liabihty  of  any  principal 
for  the  acts  of  an  agent,  but,  subject  to  the  terms  of  the  statutes  as  to  jurisdiction, 
an  additional  remedy  in  rem  is  given  in  Admiralty  i")  to  a  material  man  who  has 
supplied  necessaries,  even  though  he  may  have  looked  to  the  personal  credit  of 
the  master,  or  looked  to  the  vessel  rather  than  to  the  credit  of  the  shipowner  for 
repajnnent.  The  Court  will  not  allow  an  action  in  rem  for  necessaries  to  be  made 
the  means  of  enforcing  the  payment  of  a  general  balance  of  an  account  between  a 
shipowner  and  his  agent  or  correspondent,  but  so  far  as  the  account  contains  claims 
for  necessaries  supplied,  there  is  no  reason  why  the  sums  representing  necessaries 
should  not  be  the  basis  of  a  necessaries  action. 

Jurisdiction  in  suits  concerning  necessaries.  The  existing  jurisdiction  in  Ad- 
miralty in  suits  concerning  necessaries  is  wholly  statutory,  except  in  the  case  (which 
can  very  rarely  happen)  of  the  necessaries  being  actually  supplied  on  the  high  seas^i). 
In  1840  provision  was  made^^i)  for  giving  a  remedy  in  rem  agaiast  a  foreign  sea-going 
vessel  to  which  necessaries  had  been  supplied  either  in  the  body  of  a  county  i*)  or  on 
the  high  seas^*).  The  pohcy  of  the  statute  was  to  give  an  effective  remedy  to  a  cre- 
ditor where  the  person  who  would  have  been  liable  in  a  common  law  action  for 
goods  supplied  was  presumably  out  of  the  jurisdiction  and  might  never  come  within 
it.  This  provision  only  extends  to  foreign  vessels,  so  that  British  vessels,  whether 
English  or  Colonial,  are  excluded,  and,  moreover,  only  extends  to  foreign  vessels  to 
to  which  necessaries  have  been  suppHed  within  the  jurisdiction  or  on  the  high  seas. 
In  186115)  the  jurisdiction  was  greatly  amplified  by  legislation  appUed  to  aU  vessels, 
whatever  their  nationality,  provided  that  no  owner  is  domiciled  ^s)  here  when  the  suit 
is  begun,  and  that  the  necessaries  were  not  supplied  in  the  port  to  which  the  vessel 

1)  The  Marianne  [1891]  P.  180. 

2)  The  Bonne  Amelie  (1865)  L.  B.   1  A.   &  E.  19. 

3)  The  ElmaviUe  (No.  2)  [1904]  P.  422. 

*)  The  Aaltje  WiUemma  (1866)  L.  R.   1  A.   &  E.   107. 

6)  The  Anna  (1876)  1  P.  D.  p.  257. 

6)  Ibid.;  of.  The  Onni  (1860)  Lush.  154. 

')  A  term  which  strictly  appUes  to  the  man  who  supplies  materials  for  repair  or  does 
repairs  to  a  vessel;  cf.  The  Riga  (1872)  L.  R.  3  A.  &  E.  p.  520. 

8)  The  Wellgunde  (1902)  18  T.  L.  R.  719. 

6)  But  this  agent  may  he  anyone  who  has  actual  authority  from  the  owner,  or  who  has 
been  held  out  as  having  authority,  so  that  even  where  there  is  a  demise  the  true  owner  as  well 
as  the  charterer  may  be  exposed  to  an  action  in  rem;  of.  The  Bipon  City  [1897]  P.  226. 

10)  The  Oreat  Eastern  (1868)  L.  R.  2  A.   &  E.  88. 

11)  Cf.   The  Mecca  [1895]  P.  95. 

12)  A.  C.  A.,  1840,  b.  6. 

13)  I.  e.  practically  waters  which  are  not  part  of,  but  can  be  reached  from,  the  high  seas 
in  England  or  Wales. 

1*)  Including  foreign  ports  which  are  in  fact  on  the  high  seas;  The  Mecca,  tihi  supra. 

15)  Admiralty  Court  Act,  1861,  s.  5. 

18)  'Domiciled'  is  used  in  a  strict  sense:  the  place  where  an  owner  has  his  permanent  home 
with  no  intention  of  changing  it,  or,  if  he  has  no  permanent  home,  his  domicile  of  origin  or  last 
acquired  domicile  of  choice. 
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belongs.  These  restrictions  were  introduced  because  in  cases  where  they  apply  the 
necessaries  man  either  has  an  effective  remedy  here  in  personam  or  has  a  remedy 
under  the  local  law  which,  unlike  Enghsh  law,  often  gives  a  maritime  lien  for  neces- 
saries. A  somewhat  similar  statutory  right  in  rem  has  also  been  given  to  stevedores 
and  coal  trimmers^).  The  effect  of  the  statutes  of  1840  and  1861  may  be  summarised 
thus: 

1.  As  to  foreign  vessels  an  action  for  necessaries  supplied  may  be  brought  in 
England: 

a)  if  they  were  supplied  in  England  or  in  a  port  within  the  British  Dominions 
or  Colonies  2); 

b)  if  they  were  supplied  on  the  high  seas^); 

c)  under  the  act  of  1861,  wherever  they  were  suppHed  (unless  it  was  in  the 
port  to  which  the  vessel  belongs*),  provided  that  no  owner  or  part-owner 
is  domiciled  in  England  or  Wales  at  the  time  when  the  suit  is  instituted. 

2.  As  to  British  vessels  an  action  for  necessaries  suppUed  may  be  brought  in 
England,  wherever  they  were  supplied,  unless  it  was  in  the  port  to  which 
the  vessel  belongs  s),  provided  that  no  owner  or  part-owner  is  domiciled  in 
England  or  Wales  at  the  time  when  the  suit  is  instituted. 

Whether  a  vessel  is  a  foreign  vessel  or  not  is  a  matter  of  evidence;  her  register 
is  good  evidence  of  her  nationality,  but  is  not  conclusive^).  It  will  usually  be  advisable, 
where  possible,  to  proceed  against  a  foreign  vessel  simply  as  such,  under  the  Act 
of  1840,  rather  than  in  reliance  on  the  Act  of  1861,  as  no  difficulty  as  to  the  owner's 
domicile  can  then  arise.  It  has  been  held  that  if  a  vessel  was  foreign-owned  at  the 
time  when  the  necessaries  were  supplied  but  has  either  before'')  or  after^)  the  institu- 
tion of  a  necessaries  cause  been  transferred  to  British  ownership,  the  fact  that  the 
new  owner  is  domiciled  in  England  will  not  be  allowed  to  defeat  the  claim  in  rem; 
it  is  however  impossible  to  reconcile  the  former  case  (and  perhaps  the  latter  case  also) 
with  later  cases  8),  as  the  earlier  decision  seems  to  recognise  a  maritime  lien  for  neces- 
saries which  does  not  exist  in  this  country.  The  domicile  of  an  owner  or  part-owner 
is  a  material  question  of  fact,  and  if  it  is  intended  to  rely  on  an  EngHsh  domicile 
as  a  defence,  the  fact  should  be  pleaded  and  must  be  proved  at  the  hearing,  as  it 
cannot  be  relied  upon  unless  it  is  so  proved  i"). 

Priorities,  As  no  maritime  lien  for  necessaries  is  given  by  English  law,  the  claim- 
ant's right  in  rem  only  attaches  when  his  suit  is  begun,  and  therefore  his  right  is 
subject  to  pre-existing  rights,  which  may  arise  from  maritime  or  possessory  liens,  or 
from  any  mortgage  made  before  the  institution  of  the  suit^i);  and  a  purchaser  who 
has  bought  the  vessel  after  the  necessaries  were  suppUed,  but  before  the  commencement 
of  any  suit,  is  unaffected  by  the  claims  of  the  necessaries  mani^)^  although  he  may 
have  had  notice  of  the  claim.  A  mortgagee  wUl  only  be  postponed  to  the  claim  for 
necessaries  if  the  necessaries  were  ordered  by  his  agent,  i.  e.  if  he  has  authorised  the 
master  or  other  agent  to  procure  them  on  his  credit,  or  if  he  takes  his  mortgage 
not  only  after  the  necessaries  have  been  supplied  but  also  after  a  suit  in  rem  for 
the  price  has  been  institutedi^). 

Contracts  by  master  for  necessaries.  The  master  of  a  British  ship  is  a  general 
agent  of  the  owner,  with  powers  that  cannot  be  limited  by  any  private  restrictions, 
to  make  contracts  for  the  supply  of  anything  that  is  reasonably  necessary,  in  the 
absence  of  the  owner  himseK ;  if  the  master  contracts  in  his  own  name,  the  owner  may 
nevertheless  be  sued  as  undisclosed  principal,  if  he  is  in  fact  the  principal  (but  some 
other  person,  such  as  a  charterer  or  a  mortgagee,  may  be  the  real  principal)  or  the 

1)  M.  S.  A.  (Stevedores  and  Trimmers)  Act,  1911  (1  &  2  Geo.  5,  c.  41);  see  p.  491. 

2)  The  Anna  (1876)  1  P.  D.  253. 

3)  See   The  Mecca,  supra. 

*)  Prima  facie  the  port  or  place  in  which  she  is  registered,  when  her  national  law  requires 
registration. 

s)  Cf.  M.  S.  A.   1894,  ss.  13,  742. 

6)   The  Princess  Charlotte  (1863)  Br.    &  L.  75. 

')  The  Ella  A.  Clarke  (1864)  32  L.  J.,  Adm.  211. 

8)  The  Princess  Charlotte,  vbi  supra. 

9)  E.  g.   The  Henrich  Bjorn  (1886)  11  App.  Cas.  270. 
1")  Ex  p.  Michael  (1872)  L.  R.  7  Q.  B.  658. 

11)  Cf.  El  Argentina  [1909]  P.  236,  and  cases  there  cited. 

12)  The  Aneroid  (1877)  2  P.  D.  189. 

13)  Cf.   The  Scio  (1867)  L.  R.  1  A.   &  E.  353. 
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master  may  be  sued  on  the  contract  lie  has  made.  If  the  contract  imposes  on  the 
master  a  liability  properly  incurred  on  account  of  the  ship  ^ ) ,  the  master  has  by  statute  a 
maritime  lien  for  the  amount  of  his  liability.  On  this  maritime  lien  is  based  the  common 
practice  of  material  men  whereby  in  respect  of  the  supply  of  necessaries  they  rely 
rather  on  the  direct  maritime  lien  of  the  master,  by  taking  an  assignment  of  his  right 
to  sue  for  disbursements  and  to  enforce  his  maritime  lien  2),  or  on  an  undertaking 
by  the  master  to  institute  and  prosecute  such  a  suit  for  the  benefit  of  the  material 
man  3).  In  this  manner  the  material  man  has  not  only  his  statutory  right  in  rem, 
but  he  practically  has  the  benefit  of  a  maritime  hen,  which  is  not  liable  to  be  defeated 
because  the  necessaries  were  supplied  elsewhere  than  on  the  high  seas  or  in  the  body 
of  a  county,  or  because  they  were  (under  the  Act  of  1861)  supplied  in  the  vessel's 
port  of  registry  or  to  a  vessel  with  an  owner  domiciled  in  England  or  Wales*). 

Concurrent  claims  for  necessaries.  Where  there  are  or  may  probably  be  several 
material  men  claiming  in  rem,  either  against  the  vessel  herself,  or,  if  she  has  been 
sold  and  the  proceeds  are  in  Court,  against  the  proceeds  in  Court,  the  ordinary 
practice  is  to  make  a  conditional  decree  so  that  claims  prosecuted  without  undue  delay 
may,  where  they  are  of  equal  rank,  be  satisfied  fari  passu  out  of  the  proceeds  S) ;  and 
so  long  as  any  proceeds  remain  in  Court,  even  an  unconditional  decree  in  favour 
of  an  earlier  claimant  would  probably  be  modified  so  as  to  let  in  any  similar  claim 
presented  without  undue  delay.  The  applicant  who  procures  the  arrest  will,  however, 
be  preferred  as  to  the  costs  up  to  the  time  of  arrest. 

Material  men.  Claimants  in  respect  of  work  done  to  a  ship,  as  for  building,  equipping 
or  repairing  her,  and  not  for  necessaries  supplied  to  her,  have  by  statute  8)  a  right  of 
suit  in  Admiralty  where  at  the  time  of  the  institution  of  the  cause  the  ship'')  or  the 
proceeds  thereof,  if  she  has  been  sold,  are  under  the  arrest  of  the  Court.  This  right  there- 
fore is  contingent  on  the  ship  having  been  already  arrested  in  some  other  process  in 
Admiralty,  and  the  benefit  to  the  claimant  is  that  a  right  in  rem  is  given  from  the  time 
when  he  institutes  his  suit,  so  that  it  will  not  be  defeated  by  subsequent  events, 
on  the  principle  that  the  same  results  are  to  be  attained  as  if  Judgment  had  been 
given  immediately  after  the  arrest  by  the  Court;  thus  where  a  ship  was  under  arrest 
in  an  action  of  wages  and  a  shipwright  instituted  a  cause  of  repairs,  and  subsequently 
the  company  which  owned  the  ship  was  ordered  to  be  wound  up,  the  claim  of  the 
shipwright  was  preferred  to  that  of  the  official  liquidator  8). 

Possessory  lien.  A  more  valuable  right  of  shipwrights  and  ship-repairers  is 
that  which  arises  from  the  common  law  or  possessory  Men  which  is  given  to  them  by 
the  fact  of  their  having  expended  skiU  or  labour  on  a  vessel  which  is  in  fact  in  their 
possession.  Such  a  common  law  lien  does  not  give  any  right  of  action,  but  merely 
a  right  to  retain  possession  until  the  claim  is  satisfied;  it  is  however  preferred  to 
any  claims  arising  after  the  hen  has  once  attached,  whether  they  arise  under  a  maritime 
lien  8)  or  a  mortgage  i")  or  other  contractual  obUgationi^).  The  right  under  a  possessory 
lien  is  only  co-extensive  with  the  interest  of  the  shipowner  when  the  vessel  comes 
into  the  shipwright's  hands,  and  he  therefore  takes  possession  subject  to  the  accrued 
claims  of  third  persons.  The  statute^^)  operates  to  give  the  shipwright  an  oppor- 
tunity of  enforcing  his  lien  by  action,  where  the  vessel  is  arrested  at  the  suit  of  some 
other  claimant  in  rem.  In  such  a  case  the  duty  of  the  shipwright  is  to  surrender  the 
ship  to  the  officer  of  the  Court,  so  that  she  may  be  removed  and  sold,  if  necessary; 
the  duty  of  the  Court  is  to  see  that  the  interest  of  the  shipwright  in  respect  of  his 
hen  is  protected  so  that  he  shall  be  in  a  position  as  advantageous  as  if  he  had  not 
surrendered  possession  i^). 

1)  M.  S.  A.  1894,  s.  167  (2). 

2)  As  the  right  is  given  expressly  to  the  master  it  may  be  that  this  practice  is  miwarranted. 

3)  The  master  is  clearly  entitled  to  assign  the  benefit  of  his  lien. 
*)  The  Bipon  City  [1897]  P.  p.  231. 

6)  The  Africano  [1894]  P.   141. 

«)  A.  C.  A.  1861,  s.  4. 

')  Defined,  A.  C.  A.  1861,  s.  2. 

8)  The  Oella  (1888)  13  P.  D.  82. 

»)  E.  g.  for  wages  or  disbursements.   The  Tergeste  [1903]  P.  26. 

10)  Cf.  The  Scio  (1867)  L.  B.  1  A.  &  E.  353  (where  the  material  man  had  not  in  fact  pos- 
session). 

11)  Such  as  a  claim  for  necessariea 

12)  A.  C.  A.  1861,  s.  4. 

18)  The  Tergeste  [1903]  P.  26. 
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Claims  for  stowing  or  discliarging  cargo.  A  jurisdiction  in  cases  somewhat 
similar  to  the  supply  of  necessaries  or  the  doing  of  work  to  a  ship  has  been  given  to 
the  Admiralty  Court  where  stevedores  have  done  work  for  the  sWp  in  stowing  cargo 
on  board  or  discharging  cargo  from  a  ship,  and  where  coal-trimmers  have  trimmed 
coal  on  board  a  shipi).  Where  a  person^)  alleges  that  a  sum  is  due  to  him  from  the 
owners  of  a  ship  (or  from  a  charterer  by  demise  under  a  charterparty  still  current^)) 
for  work  done  at  any  place  in  the  United  Kingdom  by  himself  in  connexion  with 
the  stowing  or  discharging  of  cargoes  on  board  or  from  that  ship,  or  the  trimming 
of  coal  on  board  that  ship,  he  has  two  courses  of  action  open  to  him  under  the  Act*). 
First,  he  may  procure  the  arrest  of  the  ship,  until  satisfaction  made  or  security  given, 
if  she  is  found  at  any  place  within  England  or  Ireland  or  within  3  miles  of  the  coast, 
upon  applying  to  a  judge  in  due  form  and  satisfying  him  that  the  claim  is  prima  facie 
good  and  that  no  owner  of  the  ship  resides  in  the  United  Kingdom  S) ;  or,  alternatively, 
u  he  has  a  claim  to  which  the  Act  applies,  he  may  proceed  as  in  an  action  for  neces- 
saries in  Admiralty  6).  The  Act  is  somewhat  loosely  drawn  and  its  interpretation  may 
cause  some  difficulties.  It  clearly  appHes  to  British  and  to  foreign  vessels,  and  is 
probably  meant  only  to  apply  where  no  owner  is  resident  here;  that  appears  to  be 
certain  where  the  procedure  of  preliminary  arrest  by  order  of  a  judge  is  utilised; 
but  to  found  jurisdiction  in  Admiralty  all  that  need  be  shown  is  that  there  is  a  claim 
to  which  the  Act  applies,  i.e.  a  claim  by  a  stevedore  or  coal-trimmer  for  work  on  a 
ship :  under  section  3  a  good  claim  may  exist  apart  from  any  question  of  residence 
of  owners,  which  is  a  supplementary  matter,  with  the  result  that  section  3  can  bear 
any  one  of  three  meanings: 

1.  That  a  statutory  right  in  rem  is  given  wherever  a  claim  under  section  1  could 
be  made,  irrespective  of  the  residence  of  the  owners. 

2.  That  the  right  is  subject  to  a  residential  test,  or 

3.  That  the  right  is  in  aU  respects  similar  to  any  claim  for  necessaries  supplied 
and  therefore  subject  to  questions  of  nationality  under  the  act  of  1840  or 
domicile  under  the  act  of  1861. 

It  is  submitted  that  the  second  interpretation  suggested  is  the  least  consistent 
with  the  phraseology  of  the  statute  even  though  it  may  be  the  most  consistent 
with  its  objects.  If  residence  is  a  test  in  any  case  of  the  right  of  action,  a  person  may 
be  said  to  reside  at  any  place  or  number  of  places  to  which  he  can  resort  as  a  dwelling 
place,  and  his  residence  need  not  be  prolonged  or  continuous;  he  may  have  residences 
elsewhere  than  in  the  country  in  which  he  is  domiciled.  If  domicile  becomes  a  test 
under  section  3,  the  domicile  of  a  person  is  in  the  country  in  which  he  has  his  permanent 
home  with  no  intention  of  changing  it,  or,  if  he  has  no  permanent  home,  it  is  either 
his  domicile  of  origin  or  the  last  place  ia  which  he  acquired  a  domicile  of  choice ;  in  the 
case  of  a  corporation  it  is  the  place  where  its  principal  administrative  business  is 
carried  on;  a  corporation  may  reside  in  other  places  as  well  as  where  its  administrative 
affairs  are  conducted '). 

XXVI.  Wages. 

In  considering  the  law  appHcable  to  the  recovery  of  wages  and  of  disbursements 
some  distinction  must  be  taken  between  the  claims  of  seamen  and  of  a  master,  and 
between  claims  in  respect  of  British  and  of  foreign  vessels.  The  British  statute  law 
contains  many  provisions  8)  for  the  protection  of  seamen  on  British  ships  which  can 
have  but  little  interest  to  the  courts  of  other  cotmtries;  the  seaman  on  a  British 
ship  occupies  a  position  fully  as  favoured  as  does  the  married  woman  in  respect  of 
her  property. 

The  term  wages  includes  emoluments »),  such  as  a  bonus  earned  by  a  master 
under  an  agreement  with  his  employeri"),  and  by  a  benevolent  interpretation  in  favour 

1)  Merchant  Shipping  (Stevedores  and  Trinunera)  Act,  1911  (1   &  2  Geo.  5,  c.  41). 

2)  I.  e.  an  individual  or  a  corporation. 
8)  M.  S.  A.  (Stevedores   &c.)  1911,  s.  2. 

*)  Besides  the  common  law  action  for  work  and  labour  done;  cf.  s.  4. 

6)  S.  1  (1)  of  the  Act;  and  cf.  s.  1  (6). 
8)  S.  3  of  the  Act. 

7)  De  Beers  Co.  v.  Howe  [1906]  A.  C.  455. 

8)  M.  S.  A.  1894—1907. 

9)  M.  S.  A.   1894,  s.  742. 

10)  The  ElmviUe,  No.  2  [1904]  P.  422. 
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of  seamen,  has  long  been  held^)  to  include  compensation  for  wages  or  other  sums 
as  compensation  for  some  default  of  the  employer;  at  common  law  these  might 
be  recoverable  as  damages  for  wrongful  dismissal,  but  not  as  wages;  such  sums 
may  include  the  expense  of  repatriation  or  the  expenses  of  the  journey  home  and  of 
subsistence  during  that  period,  as  a  viaticum^).  This  benevolence  has  extended 
to  the  inclusion  of  compensation  for  hardships  suffered  by  reason  of  breach  of  con- 
tract before  the  dissolution  of  the  contract 3).  It  maybe  material  to  observe  that  all 
these  were  cases  in  which  the  Court  of  Admiralty  had  original  inherent  jurisdiction; 
its  statutory  jurisdiction  only  extends  to  "wages  earned  on  board  the  ship"*). 

A  right  to  wages  accrues  as  soon  as  a  seaman  begins  to  work  or  at  the  time  when 
under  the  contract  he  is  to  begin  to  work,  whichever  is  the  earher^).  The  seaman 
cannot^)  in  any  way  contract  to  waive  his  lien  and  remedies  for  wages')  or  agree  that 
his  payment  shall  be  dependent  on  the  earning  of  freight  ^).  A  creditor  cannot  procure 
the  attachment  of  such  wages,  nor  can  an  assignee  prevent  the  employer  from  paying 
them  to  the  seaman  himself.  No  assignment  of  wages  yet  to  accrue  due  binds  the 
seaman,  and  any  power  of  attorney  he  may  give  to  authorise  another  to  receive 
them  is  revocable,  however  it  may  be  expressed  8). 

Discharge  of  seamen.  A  seaman  of  a  British  foreign-going  ship  must,  and  a 
seaman  of  any  home-trade  ship  may,  be  discharged  in  the  presence  of  a  superin- 
tendenti"),  and  any  seaman  so  discharged  must  be  paid  through  or  in  the  presence  of 
the  superintendent  11).  Whenever  a  seaman  is  paid  off  or  discharged  the  master  must 
furnish  an  account  in  due  formi2)  and  no  deductions  from  wages  are  allowed  imless 
the  deductions  appear  in  the  account^^).  In  the  case  of  foreign-going  ships  [tinless 
the  seaman  is  remunerated  whoUy  by  a  share  of  profits  i*)]  the  seaman  is  entitled 
to  two  pounds  or  one  fourth  of  the  wages  due  (whichever  is  the  less)  on  leaving  the 
ship  at  the  end  of  his  engagement's),  and  to  the  balance  within  two  days,  otherwise 
the  wages  may  run  on  until  final  settlement'^) ;  in  home-trade  ships  he  must  be  paid 
on  discharge  or  within  two  days  of  the  end  of  the  agreement,  whichever  first  occurs, 
otherwise  he  may  recover  double  pay  for  each  day's  delay  up  to  ten'')  days. 

The  duration  of  a  voyage  of  a  British,  foreign-going  ship  and  the  place  of  its 
termination  so  that  a  seaman  shall  become  entitled  to  his  discharge  have  proved  to 
be  diffictilt  questions.  His  agreement  may  be  for  "a  voyage"  '8)  or,  where  her  voyages 
average  less  than  six  months  in  duration,  for  a  succession  of  voyages'^)  extending  to  the 
next  30  June  or  31  December  or  the  ship's  first  arrival  in  the  United  Kingdom 
thereafter.  Under  an  agreement  for  a  voyage,  there  is  an  agreement  for  one  adventure , 
but  it  may  be  an  adventure  in  relation  to  cargo  or  in  relation  to  the  vessel  herself  ^O). 
The  answer  depends  on  the  construction  of  the  agreement.  If  the  voyage  has  in 
fact  come  to  an  end  the  seaman  is  entitled  to  his  discharge;  but  the  fact  that  the  ship 
is  in  a  home  port  and  has  taken  bunker  coal  for  a  future  voyage  is  not  proof  that  the 
voyage  for  which  the  seaman  engaged  has  come  to  an  end^i). 

1)  The  Ferret  (1883)  8  App.  Cas.  329. 

2)  The  Immacolata  Concezione  (1883)  9  P.  D.  37;  see  also  M.  S.  A.  1894,  s.  158,  and  p.  493 
post  (as  to  termination  of  service). 

3)  The  Justitia  (1887)  12  P.  D.   145. 
*)  See  A.  C.  A.   1861,  s.   10. 

8)  M.  S.  A.   1894,  s.  159. 

8)  But  a  master  may;  of.  The  Wilhelm  Tell  [1892]  P.  337. 

')  Ibid.  s.   156  (1). 

8)  Ibid.  s.   157  (1). 

9)  M.  S.  A.  1894,  s.  163;  but  he  may  validly  allot  a  portion  of  his  wages;  ibid.  ss.  141 — 144; 
M.  S.  A.   1906,  s.  63. 

10)  M.  S.  A.  1894,  s.  127. 

11)  Ibid.  8.  131. 

12)  Ibid.  B.  132. 

13)  As  to  deductions  see  Scrutton  on  The  Merchant  Shipping  Act,   1894,  notes  to  s.  133. 
1*)  As  may  happen  in  the  fishing  or  whaling  trades. 

16)  Whether  it  ends  by  performance  of  its  terms  or  by  breach. 

16)  M.  S.  A.   1894,  s.   134. 

17)  Ibid.  s.   135. 

18)  This  may  be  of  any  length,  as  no  hmit  is  prescribed;  M.  S.  A.  1894,  s.  115  (5).   Of.  ibid. 
s.   114  (2)  (a). 

19)  Such  an  agreement  is  called  a  'running  agreement',  M.  S.  A.  1894,  s.  115  (5). 
2»)  The  ScarsdaU  [1907]  A.  C.  373. 

21)  HayUtt  V.   Thompson  [1911]  1  K.  B.  311. 
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A  seaman's  services  may  end  before  the  date  contemplated  by  the  agreement,  either 
by  wreck  or  loss  of  the  ship ;  or  by  his  being  left  ashore  as  unfit  or  unable  to  proceed  ^ ) ; 
or  by  agreement;  or  by  the  default  of  either  party  in  fulfilling  the  agreement.  Wreck 
here  would  include  any  case  where  by  reason  of  perils  of  the  sea  the  ship  is  so  injured 
that  she  cannot  proceed;  whether  loss  is  a  term  which  includes  loss  of  possession  by 
the  shipowner  by  reason  of  his  own  default,  as  well  as  loss  of  the  vessel  by  reason 
of  her  ceasing  to  exist  physically,  is  a  question  of  some  complexity.  Where  the  loss 
was  due  to  the  fact  that  the  shipowners  without  the  knowledge  of  the  crew  carried 
contraband  of  war  for  a  belUgerent  and  she  was  captured  by  the  other^),  it  was  held 
that  the  services  of  the  seaman,  though  they  could  no  longer  be  performed,  were 
not  terminated  by  the  capture,  as  the  real  cause  \ias  the  fault  of  the  owners  in  so 
acting  as  to  make  it  impossible  that  they  should  be  rendered^) ;  where,  however,  after 
capture  the  vessel  was  physically  destroyed*)  [there  being  no  evidence  that  she 
carried  contraband  of  war,  or  of  any  default  of  the  shipowner]  the  destruction  was 
held  to  be  a  loss  on  which  the  right  to  wages  ended.  Where  a  crew  discovers  during  the 
voyage  that  it  is  intended  to  carry  contraband  of  war  to  the  naval  base  of  a  beUigerent 
power  they  are  entitled  to  refuse  to  proceed,  when  their  agreement  was  made  for  an 
ordinary  commercial  voyage,  and  they  are  entitled  to  wages  until  final  settlement  of 
their  claim,  and  to  damages  for  wrongful  discharge  (equivalent  to  the  cost  of  main- 
tenance less  any  sums  they  are  proved  to  have  earned  as  seamen  during  that  time) 
for  the  same  period,  the  ship  being  still  in  existence  6) ;  but  where  the  vessel  is  in  fact 
lost  after  the  crew  have  discovered  that  she  is  carrying  contraband,  they  can  only 
recover  wages  up  to  the  date  of  the  loss  and  no  damages  S). 

A  seaman  on  a  British  ship  may  be  discharged  in  the  United  Kingdom,  or 
either  at  a  port  in  the  country  in  which  he  was  in  fact  shipped  or  with  the  sanction 
of  a  competent  authority'');  and  if  he  is  discharged  abroad  without  his  consent 
during  the  currency  of  the  agreement,  provision  must  be  made  for  his  repatriation, 
unless  he  is  a  foreign  seaman  engaged  and  discharged  outside  the  United  Kingdom  8). 
If  any  seaman,  before  the  commencement  of  the  voyage  or  before  one  month's 
wages  have  been  earned,  is  discharged  otherwise  than  in  accordance  with  the  agreement 
and  without  either  consent  or  default  on  his  part  to  justify  the  discharge,  he  may 
recover  compensation  not  exceeding  a  month's  wages,  in  addition  to  any  wages 
actually  earned  8). 

Contracts  for  lump  sum.  A  seaman's  contract  usually  stipulates  for  wages 
to  accrue  monthly,  but  a  contract  for  a  voyage  may  cover  any  period  or  may  be  for  a 
voyage  not  exceeding  a  named  period,  or  the  remuneration  may  be  a  lump  sum, 
usually  payable  on  completion  of  the  adventure.  A  contract  of  the  last  kind  is 
indivisible,  so  that  the  lump  sum  is  not  earned  unless  the  seaman  completes  the  voyage 
or  is  prevented  from  so  doing  by  the  conduct  of  the  shipowner  or  his  agentsi").  If  he 
is  so  prevented,  e.g.  by  the  shipowner  declaring  war,  the  seaman  may  leave  the  ship 
and  claim  the  sum  stipulated,  although  the  voyage  is  not  completed,  and  may  also 
recover  general  damages  i^). 

Suite  for  recovery  of  wages.  A  seaman  serving  on  board  ship  under  an  ordinary 
contract  of  service  i2)  has  always  been  admitted  to  have  a  maritime  lien  enforceable 
in  Admiralty,  wherever  the  contract  was  made  and  wherever  the  wages  were  earned. 
He  has  now^^)  a  right  to  sue  in  Admiralty,  whatever  the  form  and  terms  of  the  contract, 

1)  M.  S.  A.  1894,  s.  158. 

2)  Austin  Friars  8.  S.  Co.  v.  Struck  [1905]  2  K.  B.  315,  where  wages  up  to  the  date  of  reaching 
London  were  allowed,  and  also  damages. 

3)  Refusal  to  proceed,  on  a  mere  surmise  that  contraband  of  war  is  being  carried,  may 
be  conduct  justifying  dismissal;  Bos  v.  Hutten  S.  S.    Co.  [1907]  1  K.  B.  834. 

*)  SivewrigM  v.  AlUn  [1906]  2  K.  B.  81. 

8)  Palace  8.  S.  Go.  v.  Gaine  [1907]  A.  C.  386. 

6)  Collins  V.  Simpson  S.  8.  Co.  (1907)  24  T.  L.  R.  178;  here  the  crew  had  not  left  the  vessel 
as  they  had  in  the  previous  case:  Quaere  whether  if  they  had  left  her  their  rights  would  not  be 
the  same  as  in  that  case. 

7)  M.  S.  A.  1906,  ss.  30  (1),  49. 

8)  Ibid.  ss.  32  (1)  (3),  46. 
»)  M.  S.  A.  1894,  s.   162. 

10)  O'Neil  V.  Armstrong  [1895]  2  Q.  B.  418. 

11)  S.  C.  [1895]  2  Q.  B.  70. 

12)  I.  e.  a  'simple  contract'  of  service  without  unusual  terms  or  the  formal  character  of  a  deed. 

13)  A.  C.  A.  1861,  s.   10. 
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for  wages  earned  on  board  the  ship^).  For  the  purposes  of  the  Merchant  Shipping 
Acts  the  term  "seaman"  includes  every  person  employed  or  engaged  in  any  capacity 
on  board  any  ship2),  except  masters^),  pilots*),  and  apprentices  duly  indentured 
and  registered;  so  that  the  engine-room  staff,  surgeons,  pursers,  cooks,  and  other 
non-navigating  persons  are  comprised  in  it.  Similar  rights  are  given  to  the  master 
by  statute  5).  The  right,  however,  to  sue  in  the  Admiralty  Division  of  the  High  Court 
is  further  limited  to  cases  where  the  claim  exceeds  £50^),  unless: 

1.  The  shipowner  has  been  adjudged  bankrupt,  or 

2.  The  ship  is  under  the  arrest  of  that  Court  or  has  been  sold  by  its  order  (so 
that  the  proceeds  are  in  the  custody  of  the  Court),  or 

3.  The  claim  has  been  referred  to  it  by  a  Court  of  summary  jurisdiction,  or 

4.  Neither  owner  nor  master  resides  within  20  miles  of  the  place  of  discharging 
the  seaman  or  putting  him  ashore. 

The  jurisdiction  is  further  affected  by  the  provision  of  the  County  Courts 
(Admiralty  Jurisdiction)  Act,  1868'),  giving  such  courts  jiuisdiction  in  suits  for 
wages  not  exceeding  £150*).  The  fact  that  an  action  may  be  brought  ia  Admiralty 
either  in  rem  or  in  personam  does  not  in  any  way  debar  a  claimant  from  bringing 
an  ordinary  common  law  action  on  the  contract  in  personam  against  the  owner 
or  the  master,  but  if  he  does  so  he  waives  his  remedy  in  rem  so  long  as  the  action 
in  personam  is  pending:  and  he  cannot  proceed  at  common  law  in  a  County  Court 
if  Ms  claim  exceeds  £100.  There  is  some  discrepancy  between  the  statutes  regulating 
the  seaman's  rights  of  suit  for  wages  9),  but  the  effect  of  the  various  provisions  seems 
to  be  that  he  may  sue: 

1.  In  a  court  of  summary  jurisdictionio)  in  or  near  the  place  where  his  service 
terminated  or  where  he  was  discharged  or  where  the  person  against  whom 
he  claims  resides,  for  sums  not  exceeding  £50;  he  must  sue  in  such  a  Court 
unless  his  case  is  within  the  exceptions  of  section  165. 

2.  In  a  County  Court  exercising  common  law  jurisdiction,  for  any  sum  exceeding 
£50,  up  to  £100. 

3.  In  a  County  Court  exercising  Admiralty  jurisdiction,  for  any  sum  exceeding 
£50,  up  to  £150. 

4.  For  any  sum  exceeding  £100  in  the  High  Court  (properly  in  the  King's 
Bench  Divisional)). 

5.  a)  For  any  sum  exceeding  £50,  in  the  Admiralty  Division  ^2),  but  unless  he 

recovers  more  than  £150  the  Court  may  exercise  its  discretion  as  to 
costs  against  him; 
b)  For  any  sum  exceeding  £150,  in  the  Admiralty  Division^^). 
Whenever  he  can  sue  in  Admiralty  he  can  sue  either  in  rem  or  in  personam; 
and  all  claims  for  wages  in  Admiralty  must  be  made  within  6  years  of  their 
becoming  due^*),  and  this  is  so  also  as  regards  common  law  claims  i6). 

The  Admiralty  process  in  rem,  being  here  process  to  enforce  a  maritime  lien, 
is  available  against  the  ship  notwithstanding  a  change  of  ownership  after  the  wages 
have  become  due;  and  the  right  continues  although  the  seaman  may  have  recovered 


1 )  This  cannot  be  taken  too  literally,  and  must  mean  'under  a  contract  to  serve  on  board 
the  ship'. 

2)  M.  S.  A.  1894,  8.  742. 

3)  Ibid.;  'persons  having  the  command  or  charge  of  any  ship'. 

*)  Ibid.;  'persons  having  the  conduct  of  a  ship  but  not  belonging  to  her'. 

5)  Ibid.  s.  167  (1). 

6)  Ibid.  s.  165. 

')  31   &  32  Vict.  c.  71,  s.  3  (2). 

8)  Since  in  cases  where  not  more  than  £150  is  recovered  the  claimant  may  get  no  costs 
or  only  County  Court  costs;   The  Zeta  [1893]  A.  C.  468. 

8)  M.  S.  A.  1894,  s.  16a,  and  A.  C.  A.  1861,  s.  10. 

1")  M.  S.  A.  1894,  8.  164;  i.  e.  a  justice,  or  justices,  of  the  peace,  or  other  magistrate:  Inter- 
pretation Act,  1889  (52  &  53  Vict.  c.  63),  s.  18  (11). 

11)  But  if  he  recovers  less  than  £160  the  Court  might  exercise  a  discretion  as  to  costs,  against 
him,  as  he  could  have  sued  in  a  County  Court  in  Admiralty;  cf.  The  Asia  [1891]  P.  121. 

12)  A.  C.  A.   1861,  s.   10. 

13)  M.  S.  A.  1894,  s.  165,  with  County  Court  (Adm.  Jur.)  Act,  1868,  s.  3  (2). 
1*)  4  &  5  Ann.   (1705)  c.  3,  ss.   17—19. 

1°)  Limitation  Act,  1623  (21  Jac.   1,  c.   16). 
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a  judgment  in  personam,  so  long  as  that  judgment  has  not  been  satisfied^),  or  although 
he  may  have  waived  his  right  in  personam.  The  Uen  does  not  extend  to  cargo,  but 
does  extend  to  freight,  including  freight  due  from  a  sub-charterer  to  a  charterer, 
and  no  arrangement  between  owners,  charterers,  and  sub -charterers  can  deprive 
a  seaman  of  his  lien^).  Where  a  seaman  resorts  to  the  remedy  in  personam  he  may 
sue  either  the  owner,  i.e.  the  owner  de  facto,  such  as  a  charterer  by  demise,  not  neces- 
sarily the  registered  owner  3),  or  the  master *):  where  he  has  signed  articles  (which 
must  be  the  case  on  British  foreign-going  ships  which  in  fact  carry  seamen  to  sea) 
he  has  made  a  contract  with  the  master  on  which  either  the  master  or  his  principal, 
the  shipowner,  can  be  sued;  but  if  he  elects  to  sue  one  of  the  two  to  judgment,  his 
remedy  against  the  other  in  personam  is  lost  (though  the  judgment  be  not  satisfied), 
although  he  still  has  a  remedy  in  rem  if  the  vessel  is  found  within  the  jurisdiction. 

Where  the  seaman's  engagement  is  for  a  voyage  or  adventure  which  is  to  termin- 
ate in  the  United  Kingdom,  he  may  not  sue  in  any  Court  abroad  for  his  wages, 
unless  he  has  been  duly  discharged  with  the  written  consent  of  the  master,  or  proves 
that  his  hfe  would  have  been  endangered  by  iU  usage  if  he  had  remained  on 
board  5) ;  and  where  the  shipowner  is  insolvent  and  process  in  rem  is  not  available 
he  may  be  required  to  make  his  claim  in  the  bankruptcy  or  liquidation  proceed- 
ings. 

Wages  and  disbursements  of  master.  As  far  as  possible  a  master  has  the  same 
rights,  liens  and  remedies  for  the  recovery  of  his  wages,  as  a  seaman  has;  and  the 
master  or  any  person  who  has  lawfully  acted  as  master  has  the  same  rights  in  respect 
of  disbursements  6)  or  HabUities  properly  made  or  incurred  on  account  of  the  ship 
as  the  master  has  for  his  wages'').  The  claim  of  a  master  is  however  postponed  to 
that  of  a  seaman  where  the  fund  available  is  not  sufficient  to  satisfy  both  claims*); 
and  his  statutory  right  is  only  given  in  respect  of  the  mode  of  recovery,  not  in  respect 
of  the  accruing  of  the  right  to  wages  3).  His  rights  in  respect  of  disbursements  are 
given  where  the  disbursements  are  for  the  account  of  the  owners,  being  such  as  the 
owners  would  be  bound  to  pay  because  the  master  made  them  with  the  authority 
of  the  owners,  whether  with  actual  authority  or  ostensible  authority  lO),  and  not  for 
disbursements  for  which  other  persons  than  the  owners  ^i)  are  bound  to  pay;  there  is 
no  maritime  hen  imless  the  master  had  authority  to  pledge  the  credit  of  the  ship- 
owner, and  there  is  no  such  authority  when  the  shipowner  himself  is  present  or  so 
near  that  there  is  no  necessity  for  the  master  to  make  himself  personally  hable  as 
master  12). 

Preferential  claim  in  bankruptcy.  A  seaman^^)  and  a  mate^*)  are  preferential 
creditors  in  the  bankruptcy  of  a  shipowner,  and  there  seems  to  be  no  good  reason 
to  doubt  that  a  master  also  is  in  the  same  position. 

Foreign  ships;  claims  for  wages.  The  Admiralty  Court  Act^^)  is  general  in  its 
terms  and  appUes  to  claims  by  seaman  on  board  any  ship,  and  therefore  the  juris- 
diction extends  to  claims  by  British  or  by  foreign  seamen  employed  on  board  a 
British  or  a  foreign  ship;  the  Merchant  Shipping  Acts  contain  clauses  of  three  kinds : 

1.  Those  which  apply  only  to  British  ships. 

2.  Those  which  apply  only  to  foreign  ships. 

3.  Those  which  are  general. 

1)  NeUon  v.  Couch  (1863)  15  C.  B.,  N.  S.  99. 

2)  The  Andalma  (1886)  12  P.  D.  1. 

3)  MeikUreid  v.   West  (1876)  1   Q.  B.  D.  423. 
*)  The  Salaoia  (1862)  32  L.  J.,  Adm.  41. 

s)  M.  S.  A.  1894,  s.  166. 

6)  I.  e.  all  proper  expenditure  by  a  master,  as  master,  on  a  ship;  usually  co-extensive  with 
necessaries,  but  may  be  wider;  The  James  Seddon  (1866)  L.  R.  1  A.  &  E.  62. 
')  M.  S.  A.  1894,  B.  167. 

8)  The  Salacia  (1862)  9  Jur.  N.  S.  27. 

9)  So  that  he  would  have  no  claim  to  compensation  under  M.  S.  A.  1894,  s.  162,  or  to 
double  wages  (s.  135  [2]),  or  wages  until  date  of  payment  (s.  134  [c]);  but  he  may  have  a  right 
to  damages  under  M.  S.  A.  1906,  s.  57. 

i»)  The  Bipon  City  [1897]  P.  226. 

")  E.  g.  charterers;   The  Gastlegate  [1893]  A.  C.  38. 

12)  The  Orienta  [1895]  P.  49. 

13)  In  re  Dawson  (1851)  Fonb.  229. 

1*)  Ex  p.  Homborg  (1842)  2  M.  D.   &  D.  642. 
15)  1861,  s.   10. 
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Where  the  clause  is  in  general  terms  and  deals  with  a  matter  which  does  not  give 
rise  to  a  conflict  of  laws  it  will  apply  to  both  British  and  foreign  ships;  where  it 
does  give  rise  to  a  conflict  of  laws  in  the  case  of  a  foreign  ship,  if  the  Act  contains 
an  express  provision,  that  provision  wiU  be  enforced,  but  if  there  is  no  express  pro- 
vision the  case  wiU  be  governed  by  the  law  of  the  port  where  the  ship  is  registered^). 
The  effect  of  the  statutes  has  been  held,  in  respect  of  wages,  to  be  that  the  master 
or  crew  of  a  foreign  ship  may  sue  in  England  and  enjoy  the  same  remedies  as  the 
master  or  crew  of  a  British  ship  2)  as  these  are  part  of  the  lex  fori,  but  that  the  right 
to  wages  may  be  governed  by  the  lex  loci  contractus^)  or  the  law  of  the  flag.  The  right 
to  recover  such  wages  as  may  be  due  cannot  be  wholly  waived,  even  by  express 
stipulation*),  or  by  an  agreement  to  resort  to  some  tribunal  other  than  an  EngUsh 
Court  5),  but  the  Admiralty  Court  has  a  discretion  whether  it  will  entertaiu  a  claim 
for  wages  by  a  seaman,  British  or  foreign,  of  a  foreign  ship. 

Where  a  claim  in  rem  is  made  for  wages  by  the  master  or  a  seaman  of  a  foreign 
ship  the  practice  of  the  Court  is  to  require  that  notice  of  the  suit  shall  be  given  to 
a  representative  of  the  State  to  which  the  ship  belongs  6).  The  representative  may 
assent  to  the  entertaining  of  the  suit  by  the  Court  or  may  take  no  action  at  all, 
in  which  case  his  assent  will  be  presumed;  or  he  may  object  to  the  exercise  of  the 
jurisdiction,  and  appear  before  the  Court  and  protest ').  The  Court  is  not  bound 
to  give  effect  to  such  a  protest,  but  it  wiU  consider  the  objections  advanced  as  a 
ground  for  the  exercise  of  its  judicial  discretion  to  stay  the  suit^),  and  may  require 
the  claimant  to  answer  such  objections.  This  practice  applies  to  aU  claims  for  wages 
against  a  foreign  ship,  whether  by  a  British  or  by  a  foreign  seaman;  and  the  Court 
is  at  liberty  to  give  effect  to  a  contract  that  the  right  to  wages  or  the  mode  of  recovery 
shall  be  governed  by  foreign  law  9).  The  right  to  sue  must  usually  arise  where  the 
voyage  of  the  foreign  ship  ends  at  an  EngUsh  port;  but  the  Court  may,  in  addition 
to  wages,  allow  a  foreign  seaman  a  viaticum  or  the  expenses  of  his  repatriation,  if 
he  has  been  improperly  discharged.  On  the  other  hand,  in  the  same  way  as  seamen 
engaged  here  for  a  voyage  to  terminate  in  the  United  Kingdom  are  debarred  from 
suing  for  wages  abroad  i")^  except  when  properly  discharged  there  or  after  leaving  the 
ship  by  reason  of  ill-usage,  so  a  seaman  on  a  foreign  ship  may  be  debarred  from  suing 
except  in  the  foreign  country  8).  In  any  case  where  the  claim  is  agaiast  a  foreign  ship 
the  Court  before  arrest  requires  evidence  that  notice  of  the  commencement  of  the 
action  has  been  served  on  the  consul  of  the  foreign  State,  if  there  is  one  resident 
in  Londonii),  otherwise  it  may  dismiss  the  suit:  but  arrest  may^^)  be  allowed 
although  such  notice  has  not  been  served  or  where  the  evidence  of  service  is 
insufficient.  A  foreign  suitor  suing  a  foreign  ship  may  be  required  to  give  security 
for  costs^3). 

Defences  to  claim  for  wages.  The  defences  to  a  claim  of  wages  (which  it  is  not 
proposed  to  discuss  here  at  length)  may  be  statutory  or  under  maritime  law.  By 
statute  desertion  causes  a  forfeiture  i*)  of  all  wages  earned  and  effects  (and  if  the 
desertion  is  abroad,  of  all  wages  earned  until  the  deserter's  return  to  England),  and 
entails  a  Uability  to  12  weeks'  imprisonment.  Neglect  or  refusal  to  join  may  be 
justifiable,  or  may  amount  to  and  be  treated  as  desertion^^)  with  aU  its  consequences, 
or  may  be  treated  as  absence  without  leave  i^).  Various  offences  against  discipline 
are  dealt  with  by  s.  225  of  the  Act;  forfeitures  for  such  offences  enure  -prima  facie 

1)  Begina  v.  Stewart  [1899]  1  Q.  B.  p.  970;  M.  S.  A.  1894,  s.  264. 

2)  The  Acts  distinguish  British  and  foreign  ships,  not  British  and  foreign  masters  or  crews. 

3)  The  Tagua  [1903]  P.  44. 
*)  M.  S.  A.   1894,  s.   156. 

s)  The  Leon  XIII  (1883)  8  P.  D.  121. 
*)  Usually  a  consul. 
')  The  Leon  XIII  (1883)  8  P.  D.   121. 
8)  The  Nina  (1868)  L.  R.  2  P.  0.  38. 
8)  The  Leon  XIII,   The  Nina,  vbi  supra. 
1")  M.  S.  A.   1894,    s.   166  (1). 

11)  R.  C.  S.  Order  V,  r.   16  (b). 

12)  Ibid.  r.   17. 

18)  Ibid.  Ord.  65,  r.  6  A. 

1*)  M.  S.  A.  1894,  s.  221;  it  enures  first  for  the  reimbursement  of  the  expenses  due  to  the 
desertion  (s.  232). 

15)  Ibid.    s.  221  (b). 

1*)  The  consequences  are  stated  in  s.  221  (b). 
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for  the  benefit  of  the  shipi).  Fines  incurred  by  a  seaman  are  payable  to  the  proper 
official  authority  and  do  not  enure  for  the  benefit  of  the  ship  2),  although  they  may 
be  imposed  by  the  terms  of  the  seaman's  agreement. 

By  maritime  law  as  administered  in  England  misconduct  of  various  kinds 
works  a  forfeiture  of  wages,  such  as  habitual  or  frequent  intemperance  3),  gross  negli- 
gence*), inciting  to  insubordination,  general  neglect  of  duty  or  particular  neglect 
of  duty  leading  to  loss  or  damage S). 

Reference  to  determine  amount  of  wages.  Where  the  Admiralty  Court  has 
decided  tha,t  a  liability  to  pay  wages  or  disbursements  has  been  made  out,  the  amount 
payable  is,  in  case  of  dispute,  ascertained  by  a  reference  to  the  registrar  and  merchants, 
who  ascertain  the  amount  and  report  to  the  Court  accordingly »).  If  the  amount  in 
dispute  is  very  small  the  Court  will,  if  it  thinks  fit,  deal  with  it  without  a  reference. 

XXVII.  Bottomry  and  Respondentia. 

Definitions.  Essential  features  of  bottomry  contracts.  A  contract  of  bottomry 
is  one  whereby  in  consideration  of  money  advanced  for  the  necessities  of  the  ship  to 
enable  her  to  proceed  on  her  voyage  the  keel  or  bottom  of  the  ship,  'pars  pro  toto''),  is 
made  Uable  for  the  repaj'^ment  of  the  loan  if  the  ship  arrives  at  her  destiuation. 
A  contract  of  respondentia  is  a  similar  contract  in  respect  of  the  cargo  on  the  ship, 
for  the  necessities  of  the  cargo^).  Such  contracts  differ  from  mortgages  in  that  no 
property  in  the  security  passes  to  the  lender,  and  from  pledges  in  that  possession 
remains  in  the  borrower.  The  essential  features  are  that  the  lender  undertakes  a 
maritime  risk,  and  will  receive  neither  principal  nor  interest  if  the  property  does 
not  reach  its  destination,  and  that  the  borrower  has  no  other  means  of  raising  money; 
but  if  the  property  does  reach  its  destination  the  lender  has  a  maritime  lien  upon 
it,  and  the  loan  becomes  repayable  with  interest  as  stipulated. 

Form  of  contract.  Bottomry  bonds.  A  contract  of  this  kind  is  usually  termed 
a  bottomry  bond^)  [although  it  need  not  be  technically  a  bondi")]  and  must  be  in 
writing  and  contain  either  expressly  or  by  necessary  irnpUcation  from  its  terms, 
evidence  that  whatever  the  transaction  may  be  called  it  is  in  fact  one  of  bottomry 
with  all  the  incidents  necessary  to  a  valid  contract  of  bottomryii).  The  document 
must  show  the  fact  that  the  lender  assumes  a  maritime  risk,  and  the  voyage  in  re- 
spect of  which  he  assumes  it ;  it  is  highly  advisable  that  it  should  also  show  the  interest 
to  be  received  by  the  lender,  and  that  it  is  maritime  interest;  and  it  should  ordinarily 
show  on  what  vessel  the  loan  is  made,  the  parties  to  the  transaction,  the  amount  of 
the  loan,  and  the  property  (ship,  freight  or  cargo)  which  is  made  the  security  for  the 
loan. 

What  circumstances  justify  borrowing  on  bottomry.  The  question  whether  an 
occasion  exists  w^hich  justifies  the  prociiring  of  a  loan  on  bottomry  is  a  question  of 
fact:  it  circumstances  are  such  that  there  is  no  reasonable  prospect  of  completing 
the  adventure  without  loss,  unless  money  is  raised  by  borrowingi^),  in  such  a  case 
there  is  a  necessity  of  borrowing,  and  if  there  is  no  other  way  of  borrowing  or  raising 
money  save  by  bottomry  the  necessity  of  bottomry  is  also  satisfied.  The  necessity 
to  borrow  exists  where  funds  are  required  for  repairs  or  supplies  for  the  ship,  or  for 
the  crew  or  passengers  on  board  her,  or  to  discharge  expenses  relating  to  ship  or 
crew  at  the  port  where  the  bond  is  given,  for  which  the  owner  or  master  would  be 
liable;  but  the  necessity  must  exist  with  regard  to  the  current  adventure  and  in 
respect  of  the  vessel  or  her  cargo.  The  particular  necessities  will  vary  with  the 
incidents  of  each  adventure;  where  funds  are  required  to  free  the  vessel  from  a 


1)  M.  S.  A.  1894,  s.  232  (3);  cf.  ss.  157,  159,  161,  and  M.  S.  A.  1867,  s.  8. 

2)  Cf.  M.  S.  A.   1894,  s.  227;  M.  S.  A.  1906,  s.  44. 

3)  The  Macleod  (1880)  5  P.  D.  254. 

*)  The  New  Phoenix  (1823)  1  Hagg.  Adm.   198. 

6)  The  Duchese  of  Kent  (1841)  1  W.  Rob.  283  (neglect  by  a  mate  causing  loss  of  cargo). 

6)  Interest  is  allowed,  on  the  sum  so  ascertained,  from  the  date  of  the  report. 

7)  Freight  to  be  earned  on  the  voyage  may  be  included. 

8)  The  Atlas  (1827)  2  Hagg.  Adm.  p.  63. 

*)  Respondentia  is  so  much  less  common  than  bottomry  that  it  is  convenient  to   treat 
bottomry  as  including  respondentia,  since  the  principles  applicable  are  the  same. 

10)  I.  e.  a  contract  by  deed  sealed  and  delivered,  and  (probably)  signed. 

11)  The  Haabet  [1899]  P.  295. 

12)  Cf.   The  Kamak  (1869)  L.  R.  2  P.  C.  p.  512. 
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maritime  lieni),  or  from  a  debt  of  the  owner  in  respect  of  the  adventure  enforceable 
by  arrest  of  the  ship  2),  or  to  pay  off  a  previous  bottomry  bond  in  respect  of  the  current 
voyage^),  or  in  respect  of  repairs  effected  or  advances  made  in  contemplation  of  a 
bottomry  bond  to  be  thereafter  given*),  or  to  pay  a  material  man  for  necessaries 
supphed  on  personal  credit^),  a  necessity  to  borrow  will  exist;  but  there  must  be 
shown  to  be  a  necessity  of  the  ship,  and  that  does  not  exist  where  personal  credit 
has  been  given  or  will  be  accepted,  so  that  a  material  man  who  has  supphed  neces- 
saries on  credit,  cannot  acquire  a  maritime  hen  by  taking  a  bottomry  bond.  One  who 
lends  funds  to  discharge  debts  incurred  on  a  previous  voyage,  or  to  pay  premiums 
of  insurance  6) ,  or  to  pay  charges  for  which  a  consignee  but  not  the  shipowner  is  Uable  ') , 
or  to  pay  a  private  debt  of  the  master,  or  to  pay  general  average  contributions*), 
cannot  take  a  vahd  bottonuy  bond  in  respect  of  the  loan. 

A  bottomry  loan  can  only  be  supported  if  there  was  no  other  way  in  which  the 
necessary  funds  could  be  procured®);  it  is  a  vital  principle  that  such  bonds  can 
only  be  given  where  the  shipowner  has  no  credit  i"),  and  the  master  must  ascertain 
that  he  cannot  procure  funds  on  the  owner's  credit^i),  as  if  funds  are  procurable 
on  credit,  the  bond  may  be  invalid  even  in  the  absence  of  proof  that  the  lender  knew 
of  the  possibility  12).  If  a  debtor  to  the  shipowner  makes  an  advance  on  bottomry 
it  is,  at  any  rate  up  to  the  amount  of  the  debt,  invalid^^) ;  if  at  the  place  there  is  an 
agent  of  the  shipowner  who  is  willlng^^)  or  bound  by  his  agreement  to  make  advances 
there  is  no  necessity  for  bottomry,  but  an  agent  who  is  not  bound  to  make  advances, 
may  lend  on  bottomry  i*)  unless  he  has  so  acted  as  to  make  it  improperly)  for  him  to 
do  so. 

Duties  of  lender.  One  who  lends  on  bottomry  is  bound  to  satisfy  himself,  for 
his  own  protection,  that  the  two  cardinal  necessities,  the  need  of  funds  and  the 
absence  of  personal  credit,  exist.  He  is  expected  to  take  such  steps  as  are  reasonably 
possible  to  see  that  these  conditions  are  satisfied;  he  must  therefore  make  inquiries 
as  to  the  necessity  16),  as  the  absence  of  reasonable  inquiries  (e.g.  as  to  communication 
with  the  owner  where  the  law  of  the  flag  requires  communication)  is  evidence  of 
the  absence  of  bona  fides,  without  which  the  bond  cannot  be  upheld.  He  must 
satisfy  himseK  that  the  ship  is  in  distress,  that  advances  on  credit  are  unprocurable, 
and  that  the  amount  is  required  for  necessary  purposes^'').  Where  he  has  done 
this  the  bond  will,  so  far  as  his  acts  affect  it,  be  vaUd,  but  it  does  not  follow  that  all 
the  items  forming  his  claim  will  be  allowed  to  be  good^^). 

A  lender  on  bottomry  (not  being  the  agent  of  the  ship)  who  has  satisfied  himself 
of  the  necessity  of  the  loan,  is  not  bound  to  consider  whether  he  himself,  if  in  the  position 
of  the  shipowner,  would  deem  it  expedient  to  continue  the  adventure  i*);  nor  is  he 
bound  to  see  to  the  application  of  the  money  or  that  it  is  devoted  to  the  purpose  for 
which  it  was  necessary!®),  unless  the  circumstances  are  such  that  he  ought  to  guard 
against  fraud. 

Insurance  by  lender.  Collateral  securities.  The  lender  has  an  insurable  interest 
in  the  ship  or  cargo  to  the  extent  to  which  he  has  made  an  advance  on  the  security 
thereof  2") ,  and  it  has  been  held  that  he  may  stipulate  in  the  bond  itseK  that  the  borrow- 

^)  The  Sultan  (1859)  Swa.  604  (respondentia  bond,  to  release  cargo  arrested  for  salvage). 

2)  The  Oamanli  (1849)  3  W.  Kob.  198. 

3)  The  Toivo  (1853)  1  Spks.  185. 

*)  The  Kamak,  (1869)  L.  R.  2  P.  C,  p.  613. 

fi)  S.  C.  (1868)  L.  R.  2  A.  &  E.  p.  303  (but  the  loan  must  be  made  by  some  other  person). 

8)  The  Heinrich  Bjom  (1883)  8  P.  D.   151. 

7)  The  Edmond  (1861)  Lush.  211. 

*)  The  North  Star  (1861)  Lush.  45  (unless  the  vessel  is  liable  to  arrest  at  the  place  where 
the  loan  on  bottomry  is  procured). 

»)  LyaU  V.  Hicka  (1859)  27  Beav.  616. 
10)  Per  Lord  StoweD,  in  The  Nelson  (1823)  1  Hagg.  Adm.  p.  175. 
")  The  Mliza  (1836)  3  Moo.  P.  C.  6. 

12)  The  Prince  of  Saxe-Oobourg  (1838)  3  Moo.  P.  C.   1. 

13)  The  Hebe  (1843)  2  W.  Rob.   146;  S.  C.  (1846)  ib.  412. 
1*)  The  Staffordshire  (1872)  L.  R.  4  P.  C.  194. 

16)  Cf.  The  Wave  (1862)  15  Jur.  618;  The  Empire  of  Peace  (1869)  39  L.  J.,  Adm.  12. 

18)  The  Pontida  (1884)  9  P.  D.  177. 

1')  The  Mary  Ann  (1865)  L.  R.  1  A.   &  E.  13. 

18)  The  VibUia  (1838)  1  W.  Rob.  p.  10. 

l«)  The  OreUa  (1833)  3  Hagg.  Adm.  75. 

2»)  The  Boddvngtm'a  (1832)  2  Hagg.  Adm.  422. 
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er  shall  repay  the  premium^)  to  the  lender;  the  premium  however  camiot  be  treated 
as  a  part  of  the  advance  on  bottomry  in  such  a  case.  The  lender  may  take  more  than 
one  security  in  respect  of  his  loan,  such  as  a  bill  of  exchange  and  a  bottomry  bond  2). 
In  such  a  case  the  bond  is  probably  the  primary  security,  but  the  bill  of  exchange  will 
be  put  in  force  before  any  attempt  is  made  to  enforce  the  bond;  no  difficulty  should 
arise  so  long  as  both  documents  are  in  the  same  hands,  but  if  the  bill  were  negotiated 
without  a  concurrent  assignment  of  the  bond  it  would  be  more  difficult  to  adjust 
the  rights  of  parties.  The  intention  where  concurrent  securities  are  given  usually  is 
that  the  biU  shall  be  met,  and  that  if  it  is  met  no  action  shall  be  taken  on  the  bond  3).  It 
is  essential,  where  concurrent  securities  are  given,  that  the  circumstances  requisite 
to  give  the  bond  vaUdity  shall  be  present*). 

Authority  of  master  to  borrow  on  bottomry.  The  lack  of  personal  credit  being 
a  necessary  element  in  bottomry,  either  the  owner  or  the  master  may  borrow  the 
necessary  funds  on  bottomry.  If  the  owner  borrows,  it  must  be  shown  that  he  had 
no  credit  or  means  of  credit  at  the  place  where  the  vessel  is  5).  If  both  owner  and 
vessel  are  in  England  the  owner  presumably  might  raise  funds  by  mortgage  of  the  vessel 
or  otherwise  on  his  own  credit.  However,  it  will  almost  invariably  happen  that  the 
necessity  wiU  arise  in  a  foreign  port  in  the  absence  of  the  owner;  in  that  event  the 
master  [or  anyone  lawfully  performing  the  functions  of  master  8)"|  has  ostensible 
authority  to  borrow  on  bottomry  where  it  is  necessary  in  respect  of  the  current 
adventure,  but  not,  as  the  owner  might  do,  in  respect  of  a  fresh  adventure^)  from  a 
foreign  port. 

Du^  of  master  to  communicate  with  owner.  It  is  a  settled  rule  of  English  law 
that  before  the  master  borrows  on  bottomry  or  respondentia,  he  must  communicate 
with  the  owner  of  the  interest  which  is  to  form  the  security  if  reasonable  means  of 
communication  exist 8).  This  applies  to  all  British  ships,  but  English  maritime 
law  will  consider  what  the  law  of  the  ship's  flag  is,  and  the  rule  as  to  communicatoin 
will  not  be  applied  where  the  law  of  the  flag  does  not  require  it  8).  Whether 
reasonable  means  of  communication  exist  and  whether  they  have  been  properly 
utilised  are  questions  of  fact;  it  might  happen  that  a  master  can  give  a  good  bottomry 
bond,  although  the  vessel  is  in  the  country  in  which  the  owner  himself  isi")^  without 
communicating  with  the  owner;  but  if  communication  is  reasonably  possible  the 
bond  carmot  be  valid^^),  unless  communication  would  have  been  futile,  as  where  the 
owners  had  been  adjudicated  bankrupt  ^2).  The  reason  for  requiring  notice  of  the 
intention  to  give  a  bottomry  bond  is  that  the  owner,  on  whom  the  expense  will  fall, 
will  presumably  resort  to  any  possible  means  of  raising  funds  in  preference  to  the 
most  expensive,  and  that  if  he  does  allow  the  master  to  give  a  bottomry  bond  it  is 
cogent  evidence  of  the  necessity,  whUe  the  failure  to  communicate  is  evidence  against 
the  necessity.  The  communication  must  be  sufficient  to  warn  the  owner  that  it  is 
intended  to  have  recourse  to  bottomry  i^).  The  necessity  of  communication  is  perhaps 
even  more  rigorous  in  the  case  of  respondentia^*)  or,  indeed,  in  any  case  when  cargo 
is  hypothecated^^).  The  shipowner  may  make  himself  personally  liable  on  a  bottomry 
bondi«),  but  the  master  has  no  authority  to  pledge  the  owner's  personal  credit. 


1)  The  Indomitable  (1859)  Swa.  446. 

2)  Cf.   The  Staffordshire  (1872)  L.  R.  4  P.  C.  194. 
»)  The  Onward  (1873)  L.  R.  4  A.   &  E.  38. 

*)  Ibid. 

B)  But  in  the  case  of  an  English  ship  the  owner  and  the  ship  must  not  both  be  in 
England. 

8)  Even  if  appointed  to  do  so  by  some  person  other  than  the  owner,  e.  g.  by  a  Naval  Court; 
cf.  M.  S.  A.  1894,  8.  472;  or  a  mate  in  the  permanent  absence  of  the  master,  Parmeter  v.  Tod- 
hunter  (1808)  1  Camp.  541. 

7)  The  Boyal  Arch  (1857)  Swa.  269. 

8)  The  Onward  (1873)  L.  R.  4  A.   &  E.  38. 

»)  The  Oaeiano  and  Maria  (1882)  7  P.  D.  137. 
i»)  La  Yadbel  (1812)  1  Dods.  273  (but  this  is  now  highly  improbable). 

11)  The  Oriental  (1851)  7  Moo.  P.  C.  298. 

12)  Cf.  The  Panama  (1870)  L.  R.  3  P.  C.  199;  in  such  a  caae  the  communication  should  be 
to  the  trustee  in  bankruptcy. 

18)  The  Onward  (1873)  L.  R.  4  A.   &  E.  38. 
1*)  Cf.   The  Lizzie  (1868)  L.  R.  2  A.   &  E.  254. 

15)  The  Poniida  (1884)  9  P.  D.  177. 

16)  WiUia  V.  Palmer  (1859)  7  C.  B.  N.  S.  p.  360. 
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Where  by  bond  the  master  has  bound  the  ship  and  freight  i)  he  may  also  bind  himself 
personally,  thus  in  effect  assuming  the  position  of  a  surety  for  the  owner's  debt^). 

Maritime  risk  essential.  Repayment  of  the  loan  must  be  made  to  depend  on 
the  arrival  of  the  vessel  at  her  destination  or  such  other  place  as  may  be  stipulated  3) ; 
if  the  loan  is  repayable  in  all  events  there  is  no  maritime  risk  and  it  is  not  a  contract 
of  bottomry*).  Arrival  means  arrival  in  specie^)  and  there  is  no  doctrine  of  construc- 
tive total  loss  in  the  case  of  bottomry  6),  as  the  condition  of  defeasance  is  absolute 
total  loss. 

Deviation.  Maritime  interest.  Bottomry  is  so  much  like  a  contract  of  insurance 
for  a  particular  voyage  that  the  lender  (although  if  the  voyage  is  never  begun  he 
can  orJy  recover  the  loan  with  ordinary  interest,  no  maritime  risk  having  ever  attached) 
can  recover  the  loan  and  maritime  interest  if  the  vessel  deviates  unjustifiably') 
from  the  voyage  contemplated  s)  or  it  the  voyage  is  abandoned  after  it  has  been  begun  9) . 
Maritime  interest,  which  is  interest  at  an  unusually  high  rate  in  recompense  of  the 
risk  undertaken  by  the  lender,  may  in  theory  be  at  any  agreed  rate,  but  as  the  Ad- 
miralty Court  is  governed  by  equitable  as  well  as  by  purely  legal  principles  it  has 
always  exercised  jurisdiction  to  reduce  the  rate  of  interest  where  the  interest  and  the 
risk  are  wholly  incommensurate  i").  It  is  always  advisable  that  the  maritime  interest 
to  be  paid  should  be  specified  in  the  bond,  as  the  statement  of  an  unusual  rate  of 
interest  is  some  evidence  that  the  lender  did  in  fact  assume  a  maritime  risk,  and  the 
absence  of  maritime  risk  is  evidence  that  the  true  nature  of  the  transaction  is  an 
advance  on  personal  credit,  so  that  the  bond  will  be  invahd^i)  as  a  bottomry  bond. 
Whatever  the  rate  of  interest  in  the  bond  the  practice  is  to  allow  interest  at  the  rate 
of  4%  from  the  due  date  until  payment  i^). 

Bond  may  be  good  in  part  only.  A  bond  may  be  good  in  part  and  void  as  to  the 
residue,  as  where  a  bond  on  cargo  included  some  goods  which  were  not  exposed  to 
maritime  risk^^),  or  a  bond  was  given  to  include  advances  to  procure  the  master's 
discharge  from  arrest  as  weU  as  advances  for  necessary  disbursements  i*),  or  to  hypo- 
thecate not  only  the  ship  but  also  freight  to  be  earned  on  a  subsequent  voyage^^), 
the  Court  exercised  a  discretion  to  treat  the  bond  as  void  pro  tanto  as  a  bottomry 
bond. 

Hypothecation  of  cargo.  In  most  cases  it  wUl  be  found  that  the  bond  is  secured 
on  ship,  freight  and  cargo;  even  if  the  bond  omitted  any  mention  of  ship  and  freight, 
and  made  the  cargo  alone  immediately  Uable,  the  ship  and  freight  i^)  are  still,  as  between 
shipowner  and  cargo-owner,  the  primary  fund^').  As  between  lender  and  cargo- 
owner  the  master  may  have  effected  a  vaHd  hypothecation,  but  it  the  cargo  is  made 
the  security  the  shipowner  must  indemnify  the  cargo-owner^S);  it  is  between  ship- 
owner and  cargo-owTier  not  material  whether  the  bond  is  expressed  to  cover  ship, 
freight  and  cargo,  or  ship  and  cargo,  or  cargo  only  (i.e.  true  respondentia).  Respon- 
dentia is  a  contract  whereby  cargo  actually  on  board  i^)  is  hypothecated  to  procure 
funds  to  carry  on  the  adventure  for  which  it  was  shipped,  so  that  it  is  a  dealing  with 
the  goods  of  the  cargo-OAvner  for  the  benefit  of  the  shipowner,  to  enable  him  to 
earn  freight:  it  must  also  be  for  the  benefit  of  the  cargo-owner,  as  the  only  authority 

1)  Stairibank  v.  Shepard  (1853)  13  C.  B.  418. 

2)  The  Eugenie  (1873)  L.  R.  4  A.   &  E.  123. 

3)  E.  g.  a  port  of  refuge  en  roiUe;  The  Haahet  [1899]  P.  295. 
*)  The  Indomitable  (1859)  Swa.  446. 

6)  Joyce  V.   WiUiamson  (1782)  3  DougL  164. 

8)  Broomfield  v.  Southern  Insurance  Co.  (1870)  L.  R.  5  Ex.  192. 

')  But  not  if  the  deviation  is  justified,  e.  g.  by  the  necessity  for  repairs,  or  to  save  life. 

8)  London  &  Midland  Bank  v.  Neilaen  (1895)  1  Com.  Cas.   18. 

»)  The  Helgoland  (1859)  Swa.  491. 
10)  The  Pontida  (1884)  9  P.  D.  102,  177. 
")  a.   The  Haabet  [1899]  P.  295. 

12)  The  Cecilie  (1879)  4  P.  D.  210. 

13)  The  Sultan  (1859)  Swa.  504,  where  some  of  the  goods,  or  their  proceeds,  were  in  custody 
of  a  court. 

1*)  The  Prince  George  (1842)  4  Moo.  P.  C.  21. 

15)  The  Staffordshire  (1872)  L.  R.  4  P.  0.   194. 

18)  The  Dowthorpe  (1843)  2  W.  Rob.  73. 

17)  The  Gratitudme  (1801)  3  C.  Rob.  240. 

18)  Duncan  v.  Benson  (1847)  1  Exoh.  537;  S.  C.  (1847)  3  Exch.  644. 

19)  The  Jonathan  Goodhue  (1858)  Swa.  356. 


PRIORITIES.  501 

of  the  master  to  hypothecate  cargo  arises  from  the  necessities  of  the  cargo  i)  as 
determined  by  the  law  of  the  ship's  flag2).  The  master's  authority  to  hypothecate 
cargo  closely  resembles  his  authority  to  sell  part  of  it  for  the  benefit  of  the  rest; 
each  process  is  a  method  of  borrowing  from  the  cargo-owner  for  the  common  benefit 
of  shipowner  and  cargo-owner,  whereby  the  shipowner  becomes  Hable  to  indemnity 
the  cargo-owner,  and  unless  in  either  case  there  is  a  necessity,  the  master  cannot 
give  a  good  title  to  the  lender  or  purchaser  3).  To  justify  hypothecation  of  cargo 
on  a  British  ship  the  duty  of  communicating  with  the  cargo-owner  is  imperative, 
if  it  is  possible;  and  the  nature  of  the  cargo  may  then  be  very  material*) ;  if  however 
it  is  not  possible  to  communicate,  no  effort  to  do  so  need  be  made.  In  the  case  of 
foreign  ships  the  law  of  the  ship's  flag  is  'prima  facie  the  law  applicable^),  so  that  the 
nature  of  the  necessity  and  the  duty  of  communication  may  be  different  from  the 
case  of  British  ships. 

Successive  bonds.  Priorities.  Where  successive  bonds  have  been  given  in  respect 
of  the  same  adventure,  the  rule  is  that  the  latest  bond  must  be  satisfied  first,  as  having 
provided  the  means  of  saving  the  security  for  all  interested.  Where,  however,  the 
successive  bonds  reaUy  all  form  part  of  one  transaction,  it  may  be  that  for  the  pro- 
tection of  the  earher  bondholder  they  wiU  be  payable  pari  passu.  Where  ship  and 
freight  belong  to  different  persons,  they  should  contribute  rateably^).  Except  where 
cargo  has  been  charged,  freight  is  only  liable  if  specially  charged;  and  cargo  will 
only  contribute  where  it  is  expressly  hypothecated :  it  is  always  entitled  to  be  exon- 
erated by  ship  and  freight  whatever  the  terms  of  the  bond').  On  principle,  where 
successive  bonds  charge  ship,  ship  and  freight,  and  ship,  freight  and  cargo,  and  the 
proceeds  of  ship  and  freight  would  satisfy  the  two  latter  bonds  but  not  the  first, 
there  is  no  fund  left  to  satisfy  the  earliest  bond^) ;  it  the  order  of  the  bonds  is  on  ship, 
on  ship,  freight  and  cargo,  and  on  ship,  the  second  bondholder  alone  has  any  claim 
on  freight  and  cargo,  and  he  is  required  to  exhaust  the  proceeds  of  ship  and  freight 
before  resorting  to  cargo,  so  that  nothing  may  be  left  for  the  first  bond.  Where 
a  master  has  a  claim  for  wages  and  disbursements,  but  has  made  himself  personally 
liable  on  the  bond,  he  wUl  only  be  allowed  to  be  paid  in  priority  to  the  bondholder  if 
the  security  is  sufficient  to  pay  both;  if  it  is  sufficient,  it  is  no  prejudice^)  to  the  bond- 
holder (though  it  is  to  the  cargo-owner)  to  pay  the  master  first  i").  Where  cargo  is 
hypothecated  and  only  a  portion  arrives  at  its  destination,  the  arrived  portion  is 
only  hable  for  the  same  proportion  of  the  loan  as  the  arrived  cargo  bears  to  the  whole 
cargo  hypothecated. 

Jurisdiction  in  bottomry  claims.  Except  in  cases  where  by  reason  of  bankruptcy 
or  liquidation  it  is  proper  to  enforce  a  claim  under  a  bond  in  the  bankruptcy  or  Uqui- 
dation  proceedings  ^i),  the  jurisdiction  in  cases  of  bottomry  is  exclusively  in  the  High 
Court  of  Justice,  and,  in  practice,  in  the  Admiralty  Division,  although  in  former  days 
the  Court  of  Chancery  was  equally  competent  to  give  relief  in  respect  of  a  bottomry 
bond.  Any  question  of  account,  such  as  the  amount  recoverable  or  the  proper  rate  of 
interest  to  be  allowed,  is  usually  referred  to  the  registrar  and  merchants. 

XXVIII.  Priorities  of  Claims. 

In  general.  With  respect  to  the  precedence  of  claims,  maritime  liens  arising 
ex  delicto  (for  damage)  take  priority  to  all  existing  contractual  or  quasi-contractual 
hens  (wages,  salvage,  bottomry) ;  in  hens  of  the  latter  kind  the  holder  of  the  hen  has 
become  "so  to  speak  a  part-owner  in  interest  with  owners  of  the  vesseF^)"  go  as  to 
be  jointly  interested  in  the  res  and  its  preservation,  and  as  between  hens  of  the  same 

1)  The  Onward  (1873)  L.  R.  4  A.   &  E.  38. 

2)  The  Karnak  (1869)  L.  R.  2  P.  C.  605;  unless  the  parties  have  agreed  to  substitute  some 
other  code. 

3)  Duncan  v.  Benson,  (1847)   1  Exch.  537,  3  Exch.  644. 
*)  The  Onward  (1873)  L.  R.  4  A.   &  E.  38. 

6)  In  the  absence  of  stipulations  to  the  contrary;  cf.  The  Industrie  [1894]  P.  58. 

6)  The  Dowthorpe  (1843)  2  W.  Rob.  73. 

')  La  Constancia  (1845)  2  W.  Rob.  404,  460. 

8)  The  Priacilla  (1859)  Lush.   1. 

*)  I.  e.  because  the  bondholder  can  be  satisfied  out  of  cargo. 

10)  The  Eugenie  (1873)  L.  R.  4.  A.   &  E.  123. 

11)  See  p.  439. 

12)  The  Veritas  [1901]  P.  p.  313. 
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species  the  rule  is  that  they  rank,  and  so  obtain  priority,  in  the  inverse  order  of  the 
dates  of  their  attaching  to  the  res.  The  order  resulting  from  these  rules  (so  far  as  it 
is  not  affected  by  laches)  is,  so  far  as  it  has  been  worked  out,  as  follows: 

Damage  claims.  Damage  claims  in  actions  in  rem  rank  inter  se  in  the  order  in 
which  the  decrees  declaring  liabihty  have  been  obtained,  but  at  any  rate  so  long  as 
the  res  or  its  proceeds  are  in  Court,  the  Court  would  probably  hold  the  proceeds  not 
only  for  the  first  claimant  who  obtains  a  decree,  but  also  for  all  other  claimants 
who  have  claims  of  the  same  kind  and  come  to  the  Coiui;  before  effect  has  been  given 
to  an  unconditional  decree  in  favour  of  a  claimant i).  With  regard  to  contractual 
claims,  a  damage  claim  has  priority  over  an  earUer  salvage  2) ;  over  a  claim  for  wages 
earned  before  the  damage  3)  or  after  the  damage*) ;  over  a  bottomry  bond  given  before 
the  damage  6)  or  after  the  damage,  except  so  far  as  the  value  of  the  vessel  has  been 
increased  after  the  damage,  out  of  the  proceeds  of  the  subsequent  loan®);  over  any 
claim  by  a  mortgagee  whether  registered  or  not,  or  by  a  material  man,  or  for  towage 
or  pilotage,  or  under  a  later  possessory  hen.  Such  a  claim  may  possibly  be  postponed 
to  a  similar  claim  in  which  a  decree  has  been  obtained'),  and  is  probably  postponed 
to  subsequent  salvage  8)  and  to  wages  of  master  or  seamen  where  the  employer  is 
insolvent  9). 

Salvage.  Salvage  services,  when  not  concurrent  in  point  of  time,  rank  in  accord- 
ance with  principle  in  the  inverse  order  of  date:  they  should  however  in  theory 
precede  claims  iw  rem  for  damage  prior  to  the  salvage^");  they  do  precede  claims  for 
wages  earned  before  the  salvage  ^i)  on  the  current  or  any  previous  voyage,  and  claims 
under  bottomry  bonds  given  before  the  salvage  ^2),  and  any  statutory  right  in  rem, 
or  claim  by  a  mortgagee,  or  under  a  later  possessory  lien;  they  follow  subse- 
quent damagei^),  subsequent  salvage,  and  wages  subsequently  earned^*),  or  sub- 
sequent bottomry.    Life  salvage  is  payable  before  any  other  salvagers). 

Wages.  Claims  for  wages  possibly,  where  the  employer  is  insolvent,  precede 
earUer  damage  claims i®)^  and  are  probably  preferred  to  claims  by  prior  salvors;  and 
precede  claims  under  any  bottomry  bond  in  respect  of  the  current  voyage  i') ;  the  right 
to  fuU  wages  usually  accrues  only  at  the  end  of  the  adventiure,  so  that  it  should  in 
theory  be  preferred  to  claims  of  salvors  and  bondholders.  A  wages  claim  precedes  any 
claim  not  carrying  a  maritime  Uen,  but  is  postponed  to  a  possessory  lien  so  far  as 
they  were  earned  after  the  hen  attached  ^8),  and  to  damage  liens,  to  subsequent 
salvage,  and  to  a  claim  on  a  bottomry  bond  if  the  wages  were  earned  on  a  previous 
voyage. 

Claims  for  wages  by  seamen  are  preferred  to  claims  by  a  master  for  wages  or 
disbursements;  and  such  claims  by  a  master  may  be  further  postponed: 

1.  Where  on  hypothecation  he  has  boimd  himself  personally  i'). 

2.  Where  as  a  part-owner  he  made  himself  personally  responsible  for  a  mortgage 
debt  or  part  of  it^O). 

1)  Cf.   The  Africcmo  [1894]  P.   141. 

2)  The  Veritas  (1901]  P.  304. 

3)  The  W.  J.  Safford  (1860)  Lush.  69. 
*)  The  Elin  (1883)  8  P.  D.  129. 

6)  The  AUne  (1839)  1  W.  Kob.  111. 

«)  The  HaUey  (1867)  L.  R.  2  A.   &  E.  p.  21. 

')  See  note  i)  supra. 

8)  Cargo  ex  Oalam  (1863)  Br.  &  L.   167,  p.   181. 

»)  Preferential  Payments  in  Bankruptcy  Acts,  1882 — 1897;  up  the  limits  of  £50  and  £25, 
l»)  Cf.   The  Veritas  [1901]  P.  pp.  313—315. 
")  The  Sdbma  (or  Sdma)  (1842)  7  Jur.  182;  4  Notes  of  Cases,  18. 

12)  Cargo  ex  Galam  (1863)  Br.  &  L.  p.  181. 

13)  The  Veritas  [1901]  P.  304. 

1*)  See  note  n)  supra;  it  was  unnecessary  to  decide  the  contrary  in  The  Qustaf  (1862)  1  Asp., 
O.  S.  230. 

16)  M.  S.  A.  1894,  s.  544  (2). 

16)  But,  it  is  submitted,  only  to  the  extent  to  which  master  or  crew  sure  preferential 
creditors;  cf.  The  Elin  (1883)  8  P.  D.   129. 

1')   The  Union  (1806)  Lush.   128. 

18)  The  Tergeste  [1903]  P.   26. 

i»)  Cf.   The  Edward  OUver  (1867)  L.  R.   1  A.   &  E.  379. 

20)  The  Bangor  Castle  (1896)  8  Asp.  156.  The  similar  postponement  to  a  material  man 
[TAe  Jenny  lAnd  (1872)  L.  B.  3  A.  &  E.  529]  could  not  now  be  supported  on  the  grounds  enun- 
ciated. 
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Bondholders.  The  position  of  a  bottomry  bondholder  can  be  seen  from  the  fore- 
going discussion;  briefly,  therefore,  he  is  preferred  to  an  earUer  bottomry  bond, 
probably  to  earlier  salvage,  to  a  later  possessory  hen,  and  to  a  master's  claim  to 
wages  if  it  is  to  the  prejudice  of  the  bondholder;  he  is  postponed  to  damage-claims 
(save  as  to  excess  of  value,  due  to  expenditure  on  the  ship  out  of  the  loan,  over  the 
value  after  the  damage),  to  subsequent  salvage,  to  claims  for  wages,  and,  so  far  as  is 
necessary  to  protect  the  subsequent  bondholder,  to  later  bottomry.  He  has  also^) 
been  postponed  to  claims  for  subsequent  towage  and  pilotage,  but  on  principle 
this  could  only  be  on  the  ground  that  the  se  claims  really  amounted  to  master's  dis- 
bursements. 

Mortgagees,  material  men  and  shipwrights.  Outside  the  region  of  maritime  hens 
important  questions  as  to  priorities  have  arisen  between  mortgagees,  material  men, 
and  shipwrights  with  a  possessory  lien.  A  shipwright  with  a  possessory  hen,  which 
impUes  de  facto  possession,  has  a  right  in  rem,  inferior  indeed  to  any  right  in  rem 
which  has  already  attached^),  but  preferred  to  any  maritime  hen  which  attaches 
after  he  has  got  possession,  and  a  fortiori  to  any  right  in  rem  which  attaches  not  only 
after  he  has  de  facto  possession  but  merely  on  the  institution  of  a  suit^).  He  therefore 
obtains  priority  not  only  to  material  men  but  also  to  mortgagees,  registered  or 
unregistered,  where  he  has  lawfully  obtained  possession  from  a  mortgagor  in  posses- 
sion*). 

A  mortgagee  has  a  claim  in  rem  from  the  time  of  his  mortgage,  and  he  therefore 
obtains  priority  over  any  claim  by  a  material  man,  unless  the  necessaries  were  supphed 
on  the  mortgagee's  crecfit  and  with  his  authority^) ;  it  is  immaterial  that  the  mortgage 
may  have  been  effected  after  the  supply  of  necessaries,  or  that  the  mortgagee  had 
notice  that  they  had  been  suppUed,  or  that  he  takes  possession  while  the  necessaries 
are  being  consumed*);  what  is  material  is  the  date  of  the  mortgage,  as  if  a  cause  of 
necessaries  has  already  been  instituted  and  the  ship  arrested,  it  may  well  be  that  he 
then  does  take  subject  to  an  equity,  viz.,  the  claim  for  necessaries,  just  as  a  purchaser 
of  the  vessel  would  be  affected  or  not  by  a  similar  equity  according  to  the  date  of 
purchase  before  or  after  the  arrest').  Mere  notice  of  the  claim  in  'personam  that 
arises  when  the  necessaries  are  supplied  does  not  affect  his  priority. 

The  position  of  the  material  man  accordingly  is  that  he  obtains  priority  over 
the  claim  of  a  mortgagee  on  whose  behalf  and  with  whose  authority  necessaries 
have  been  ordered,  but  there  is  no  legal  impUcation  that  they  were  so  ordered  from 
the  fact  that  the  mortgagee  has  taken  possession  «) ;  if  the  decision  in  The  Jenny  Lind  ®) 
can  be  supported,  he  also  gets  priority  over  the  claim  of  a  master  who,  being  a  part- 
owner  and  having  ordered  necessaries,  claims  for  wages  and  disbursements.  He  may 
also  be  entitled  to  preference  over  or  equally  with  a  mortgagee  or  purchaser  who 
acquires  his  title  after  the  arrest  of  the  ship  in  a  necessaries  suit. 

Marshalling.  The  doctrine  of  marshalling,  so  far  as  it  exists  in  Admiralty,  must 
be  understood  to  refer  to  the  marshalUng  of  securities  in  accordance  with  the  equitable 
principle  that  where  there  is  one  debtor  with  two  or  more  creditors,  and  one  creditor 
has  a  claim  against  two  or  more  funds  and  another  has  a  claim  against  some  or  one 
only  of  such  funds  and  not  against  all,  then  the  former  will  be  required  to  resort 
to  such  funds  primarily  as  are  not  available  to  satisfy  the  latter  claimant.  Where 
in  Admiralty  such  competing  claims  exist  against  different  properties  of  the  debtor, 
the  doctrine  of  marshalling  will  not  be  aUowed  either  to  disturb  the  preferential 
right  of  one  creditor  to  be  satisfied  before  another,  or  to  work  to  the  prejudice  of  a 
third  person.  These  two  provisoes  so  hmit  the  scope  of  the  doctrine  that,  notwith- 
standing some  early  cases,  it  can  rarely  be  apphed.  It  is  usually  sought  to  apply  it 
where  claims  imder  a  bottomry  bond,  claims  for  necessaries,  and  claims  for  wages 
(or  any  two  of  them)  conflict :  and  it  will  be  found  in  almost  any  case  that  when  the 
rules  that: 


1)  The  St.  Lawrence  (1880)  6  P.  D.  250. 

2)  The  Tergeste  [1903]  P.  26. 

3)  The  Seio  (1867)  L.  R.  1  A.   &  E.  353. 

*)  WiUiama  v.  AUup  (1861)  10  C.  B.  N.  S.  417. 

6)  The  Pacific  (1864)  Br.  &  L.  243;  The  Troubadour  (1866)  L.  R.  1  A.  &  E.  p.  304. 
9)  El  Argentino  [1909]  P.  236. 

7)  The  Aneroid  (1877)  2  P.  D.  189. 

8)  The  Troubadour  (1866)  L.  R.  1  A.   &  E.  302. 
»)  (1872)  L.  R.  3  A.   &  E.  529. 
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1.  A  cargo-owner  is  not  to  be  made  liable  where  his  cargo  is  hypothecated 
until  ship  and  freight  are  exhausted  (so  that  he  is  really  in  the  position  of  a 
third  party  whose  rights  are  not  to  be  prejudiced);  and 

2.  That  Admiralty  law  recognizes  certain  priorities  among  claimants, 
are  applied,  there  is  little,  if  any,  opportunity  of  marshalling. 

So  where  claims  by  bondholders  (under  a  bottomry  bond  on  ship,  freight  and 
cargo)  and  by  material  men  competed^),  the  latter  had  no  possible  claim  on  cargo, 
but  equally  the  bondholders  had  none  untU  the  fund  against  which  the  material 
men  could  claim  was  exhausted;  there  were  not  two  available  funds  belonging 
to  the  debtor,  as  the  cargo-owner  would  be  prejudiced^),  and  the  priority  of  the 
bondholder  had  to  be  recognized.  So,  where  the  master  has  a  claim  for  wages  and  has 
given  a  bond  on  ship,  freight  and  cargo  which  binds  himself  also^),  the  bond  must  be 
for  the  benefit  of  the  cargo  if  the  cargo  is  bound  at  all,  and  it  is  therefore  no  prejudice 
to  the  cargo-owner  if  the  master  is  allowed  to  enforce  his  lien  against  the  cargo- 
owner,  as  he  has  waived  it  in  favour  of  the  bondholder  for  the  benefit  of  the  cargo, 
and  if  he  had  not  done  so  the  burden  would  nevertheless  have  fallen  on  the  cargo. 
Such  a  waiver  is  in  favour  of  the  bondholder  (and  in  truth  of  the  cargo-owner)  and 
cannot  be  relied  on  by  a  cargo-owner  against  the  master*).  A  case  such  as  The 
Constancia^)  is  anomalous,  as  there  were  three  successive  bonds  A  on  ship,  B  on  cargo, 
C  on  ship,  and  the  Coiu-t  ordered  C  and  A  to  be  satisfied  out  of  the  ship,  and  B  out 
of  freight  so  far  as  it  would  go,  and  then  out  of  cargo :  this  seems  to  disregard  the 
fact  that  the  cargo-owner  was  really  a  stranger  until  the  proceeds  of  ship  and  freight 
had  been  exhausted  to  satisfy  C  and  B. 

XXIX.  Limitation  of  Actions. 

In  English  law  there  are  no  limits  to  the  period  within  which  an  action  for 
breach  of  contract  or  for  a  wrong  suffered  must  be  brought,  unless  such  a  period 
is  prescribed  by  statute :  the  right  to  bring  such  personal  actions  is,  however,  in  nearly 
all  cases  now  limited  by  various  statutes;  and  even  at  law  a  presumption  that  a 
debt  has  been  paid  may  arise  after  the  lapse  of  a  considerable  time ;  and  where  a 
remedy  other  than  damages  is  sought,  such  as  injunction  or  specific  performance, 
the  doctrines  of  equity  refuse  to  assist  those  who  allow  their  legal  or  equitable  claims 
to  become  stale  by  lapse  of  time.  With  reference  to  Admiralty  matters  it  is  conve- 
nient to  separate  cases  where  there  is  a  maritime  lien  from  the  other  causes  of 
action. 

Limitation  of  actions  to  give  effect  to  a  maritime  lien.  A  maritime  Hen  is  not 
indelible  and  may  be  lost  by  negligence  or  delay  where  the  rights  of  third  persons 
may  be  compromised,  but  where  reasonable  diligence  is  used  and  the  proceedings 
are  had  in  good  faith,  the  hen  travels  with  the  thing  into  whatsoever  possession  it 
may  come.  What  constitutes  reasonable  diligence  must  depend  upon  the  particular 
circumstances  of  each  case  8).  In  order,  therefore,  to  defeat  a  claim  to  enforce  a  mari- 
time hen,  a  defendant  must  show  unreasonable  delay,  absence  of  good  faith,  and 
prejudice  to  the  equitable  right  of  third  persons.  Thus  in  one  case')  a  claim  for 
damages  for  coUision  was  made  against  a  vessel  eleven  years  after  the  coUision,  and 
although  the  ownership  of  the  vessel  had  changed  during  the  period  and  although 
there  had  been  many  occasions  on  which  by  the  use  of  extraordinary  diligence  the 
vessel  might  have  been  arrested,  the  right  to  sue  was  upheld,  in  spite  of  the  changes  of 
ownership,  the  increased  difficulty  of  procuring  rebutting  evidence,  and  the  inter- 
vention of  the  rights  of  third  persons,  because  there  had  been  no  unreasonable  delay 
in  the  circumstances.  So  too  a  master  who  had  given  biUs  of  exchange  for  coal  and 
had  been  sued  on  them  to  judgment  was  allowed  after  the  judgment,  and  18 
months  after  giving  the  biUs,  to  assert  his  hen  for  disbursements  s)  against  one  who 

1)  The  Ohioggia  [1898]  P.   1. 

2)  I.  e.  by  being  made  liable  for  necesearies  which  are  no  concern  of  his. 

3)  The  Euginie  (1873)  L.  B.  4  A.   &  E.  123. 

*)  See  The  Edward  Oliver  (1867)  L.  R.  1  A.  &  E.  379,  explained  in  The  Chioggia  [1898] 
P.  p.  6. 

6)  (1845)  2  W.  Rob.  405. 

6)  The  Fairport  (1882)  8  P.  D.  p.  64  (Sir  B.  Phillimore). 

')  The  Kong  Magnus  [1891]  P.  223. 

*)  Which  as  a  subsequent  case  showed  he  had  not  then  got. 
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had  purchased  the  ship  after  the  judgment i),  because  there  had  been  no  unreason- 
able delay. 

Statutory  periods  of  limitation  in  certain  cases  where  there  is  a  maritime  lien. 
By  the  Maritime  Conventions  Act 2),  in  cases  of  salvage  and  certain  cases  of  damage  a 
restriction  has  now  been  imposed  on  the  time  within  which  such  actions  may  be 
brought,  whether  in  rem  or  in  personam,  to  enforce  any  claim  or  lien  against  a  vessel 
or  her  owners,  subject  to  a  discretion  to  extend  the  period. 

1.  Salvage.  No  action  is  maintainable  to  enforce  any  lien  or  claim  in  respect 
of  salvage  services  against  a  vessel  or  her  owners  3)  unless  proceedings  are  begun 
within  two  years  from  the  date  when  the  salvage  services  were  rendered*). 

2.  Damage.  No  action  is  maintainable  to  enforce  any  claim  or  hen  against  a 
vessel  or  her  owners  in  respect  of  damage  or  loss  to  another  vessel,  or  her  cargo, 
or  freight,  or  any  property  on  board  her,  due  to  fault  of  the  vessel  sued,  unless  proceed- 
ings are  commenced  within  two  years  from  the  date  when  the  damage  or  loss  was 
caused  5). 

3.  Loss  of  life  or  personal  injury.  No  action  is  maintainable  to  enforce  a  claim 
or  hen  against  a  vessel  or  her  owners  in  respect  of  loss  of  life  or  personal  injury  suffered 
by  a  person  on  board  one  vessel  by  the  fault  of  the  vessel  sued,  unless  it  is  brought 
within  two  years  of  the  date  of  the  loss  or  injury  6);  and  where  the  owner  sued  has 
in  respect  of  his  several  Uabihty^)  had  damages  recovered  against  him  in  a  sum 
exceeding  his  proportion  of  the  joint  HabUity,  any  action  to  recover  a  contribution 
from  a  fellow  wrongdoer  must  be  begun  within  one  year  from  the  date  of  the 
payment  by  him  of  the  damages  for  which  judgment  was  recovered '). 

Discretion  to  extend  the  above  periods.  Where  the  Court  is  satisfied  that  there 
has  not  been  any  reasonable  opportunity  of  arresting  the  vessel  alleged  to  be  in 
fault,  either  within  the  jurisdiction  of  the  English  Courts  or  within  the  jurisdiction 
of  the  Courts  of  the  country  to  which  the  claimant's  ship  belongs  8),  or  of  the  Courts  of 
the  country  in  which  the  claimant  resides 9)  or  has  his  principal  place  of  business^o), 
the  Court  in  England  may,  subject  to  procedure  established  by  rules  of  Court^^) 
and  on  such  conditions  as  it  thinks  fit,  extend  the  periods  of  two  years  or  one  year 
to  an  extent  to  give  a  reasonable  opportunity  of  arrest  12)_ 

Wages;  disbursements  and  liabilities  of  master.  A  seaman  has  a  maritime  lien 
for  his  wages,  but  it  must  be  enforced  within  six  years  i^);  a  master  has  the  same 
rights,  hens  and  remedies,  for  his  wages  as  a  seaman  hasi*),  and  for  his  disbursements 
or  Uabilities  properly  made  or  incurred  as  he  has  for  wages:  so  that  a  master  also 
must  sue  for  wages,  disbursements  or  liabilities  within  six  years. 

All  other  cases  of  maritime  liens.  There  is  no  statutory  period  of  hmitation 
for  enforcing  any  other  maritime  lien  than  for  salvage,  damage  or  wages,  so  that  they 
can  only  be  extinguished  by  satisfaction,  release,  waiver,  acceptance  of  bail  or  security, 
or  sentence,  e.g.  ordering  sale,  in  an  action  in  rem  by  a  court  of  competent  authorityi^), 
or  by  the  unreasonable  delay  or  lack  of  dihgence  —  the  laches  —  of  the  person  in 
whose  favour  it  existed.  Therefore  in  cases  of  bottomry,  respondentia,  and  da- 
mage to  docks  or  harbours,  the  old  rule  apphes;  but  from  their  nature  it  is  ob- 
vious that  such  rights  are  usually  followed  by  immediate  action. 


1)  The  Pairport  (1882)   8  P.  D.  48. 

2)  1911,  8.  8. 

3)  If  construed  strictly  this  seems  not  to  have  the  effect  of  imposing  a  period  of  limitation 
in  favour  of  cargo  owners,  or  owners  of  freight,  not  being  owners  of  the  ship. 

*)  I.  e.  the  termination  of  the  services. 

5 )  Damage  done  by  a  vessel  but  not  to  a  vessel  is  not  touched  by  this  provision ;  e.  g.  dam- 
age to  a  dock  or  harbour. 

6)  M.  C.  A.   1911  ,  ss.  2  and  8;  The  Caliph  [1912]  P.  213. 
')  Ibid.  s.  3. 

8)  Cf.  pp.  458,  459;  and  The  Cambric  (1912)  29  T.  L.  R.  69. 

9)  Cf.  p.  483. 

10)  Cf.  pp.  458,  483,  491. 

11)  No  special  rules  yet  made  (January  1913). 

12)  M.  C.  A.  1911,  B.  8,  proviso.  The  proviso  speaks  of  a  "plaintiff"  and  a  "defendant  vessel": 
it  probably  means  persons  or  vessels  who  would  occupy  such  positions  if  an  action  had  been  be- 
gun, but  it  may  require  the  issue  of  a  writ  within  the  period  prescribed,  and  its  renewal  if  necessary. 

13)  4  Ann.  o.   16  (or  4   &  5  Ann.  c.  3). 
1*)  M.  S.  A.  1894,  s.  167  (1). 

16)  Cf.  Dicey,  Conflict  of  Laws,  Rule  105;  Caatrique  v.  Imrie  (1870)  L.  R.  4  H.  L.  414. 
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Limitation  of  actions  wliere  tliere  is  no  maritime  lien.  The  general  rule  with 
regard  to  personal  actions  is  that  where  the  action  is  based  on  contract  the  period 
is  six  years;  where  it  is  founded  on  tort  six  years,  except  in  the  case  of  trespass  to 
the  person,  when  it  is  four  years i).  The  fact  that  a  remedy  in  rem  may  be  given 
concurrently  with  a  remedy  in  personam  [which  existed  at  common  law  in  any  case 
where  the  cause  of  action  arose  on  the  high  seas  or  in  the  body  of  a  county]  does  not 
alter  the  nature  of  the  action,  although  it  makes  process  in  Admiralty  available 
alternatively  with  process  at  common  law:  the  result  therefore  is  that  in  claims  for 
necessaries  or  towage  or  possession  or  co-ownership,  prima  facie  all  claims  must  be 
made  within  six  years  from  the  time  when  the  cause  of  action  arose;  but  in  claims 
for  personal  injuries  due  to  the  fault  of  a  vessel,  the  period  is  now  two  years^). 
If  the  claim  is  a  claim  in  personam^)  against  a  public  authority  for  a  wrong  alleged 
to  be  caused  by  it  in  the  execution  of  a  statutory  or  public  duty  or  authority,  the 
action  must  be  brought  within  6  months*). 

Particular  statutes  fixing  a  period  of  limitation.  Actions  under  the  Fatal  Accidents 
Act  must  be  brought  withm  2  years  of  the  death  of  the  person  injured  S)  or,  if 
against  a  pubUc  authority,  within  6  months*).  Claims  under  the  Workmen's  Compen- 
sation Act  must  be  made  within  six  months^),  but  if  the  failure  to  make  the  claim 
within  six  months  is  due  to  mistake,  absence  from  the  United  Kingdom,  or  other 
reasonable  excuse,  the  period  may  be  longer.  Claims  by  mortgagees  by  deed  are 
not  barred  until  the  expiration  of  20  years')  from  the  time  when  the  right  of  action 
either  accrued  or  was  last  admitted  in  writing  or  by  payment  on  account  of  the 
mortgage  8),  and  where  the  claim  is  not  for  a  debt,  but  is  to  enforce  the  security,  there 
is  no  period  of  limitation  at  all,  as  there  is  no  statute  appUcable:  the  doctrine  of 
laches,  however,  might  be  appUed^). 

Effect  of  statutes  of  limitation.  It  may  be  observed  that  since  ships  are  chattels, 
although  in  some  respects  chattels  of  a  peculiar  character,  periods  of  limitation 
prescribed  by  statute  only  bar  the  particular  remedy  by  action,  and  do  not  affect 
liens  or  rights  other  than  rights  of  action;  and  in  the  same  way,  any  personal  right  of 
action  in  contract  or  tort  is  barred,  but  no  other  right,  such  as  lien.  Moreover,  a 
right  to  enforce  contractual  UabiUty  may  be  revived  by  a  written  acknowledgment  from 
which  a  promise  to  pay  can  be  inferred  or  by  part  payment  of  interest  or  principal. 
Where,  however,  the  right  to  the  principal  debt  is  barred,  the  right  to  interest 
also  is  barred. 


1)  21  Jac.  I,  c.  16  (The  Limitation  Act,  1623);  4  Ann.  o.  16  (or  4  &  5  Ann.  c.  3),  (1705); 
19  &  20  Vict.  c.  97  (Mercantile  Law  Amendment  Act,  18S6). 

2)  M.  C.  A.  1911,  s.  8;  The  Caliph  [1912]  P.  213. 

3)  The  Burns  [1907]  P.  137. 

*)  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61). 

6)  The  Caliph,  supra;  the  M.  C.  A.  modifies  the  provision  of  the  Fatal  Accidents  Act  1864. 
B)  Workmen's  Compensation  Act,  1906,  s.  2. 

7)  Civil  Procedure  Act,  1833,  (3  &  4  Wm.  IV,  c.  42)  s.  3. 

8)  3   &  4  Wm.  rV,  c.  42,  s.  5. 

»)  Cf.  London  &  Midland  Bank  v.  Mitchell  [1899]  2  Ch.  161. 


Title  XI.    Marine  Insurance. 

By  F.  D.  Mackinnon,  M.  A.,  Barrister-at-Law. 


I.  Introduction. 

History.  The  history  of  English  commerce  does  not  record  how  or  when  the  busi- 
ness of  marine  insurance  first  began.  It  is  commonly  said  that  it  was  introduced 
into  England  by  the  Lombards,  but  there  seems  to  be  no  real  authority  for  the  state- 
ment. The  earliest  form  of  policy^)  that  has  survived  is  dated  1555,  and  is  worded 
in  terms  very  similar  to  those  of  the  venerable  form  of  Lloyd's  policy^)  which  is 
still  in  use. 

Primitive  business  is  usually  transacted  in  a  market  or  other  place  of  open 
meeting,  or  in  the  taverns.  The  ancient  form  of  the  Lloyd's  policy^)  suggests  that  at 
first  marine  insurance  business  was  transacted  in  Lombard  street  or  in  the  Royal 
Exchange.  But  towards  the  end  of  the  17th  century  it  came  to  be  carried  on  chiefly 
at  the  famous  coffee  house  of  Mr.  Edward  Lloyd.  This  is  first  heard  of  in  1688  in 
Tower  Street,  and  in  1692  was  moved  to  Lombard  Street^).  In  1696  Lloyd  started 
a  newspaper  of  shipping  and  other  inteUigence,  which  was  stopped  in  1697,  but  from 
1726  until  today  has  contiaued  to  flourish  as  "Lloyd's  List".  Out  of  these  origins 
has  grown  the  great  corporation  of  "Lloyd's,"  in  whose  rooms  at  the  Royal  Exchange 
its  imderwriting  members  transact  their  business.  The  underwriters*)  there  still 
sit  in  enlarged  repUcas  of  the  old  coffee-house  "boxes,"  every  underwriter  still 
speaks  of  his  table  and  seat  as  "my  box,"  and  the  attendants  in  the  room  are  stiU 
called  "waiters".  And  —  by  a  rare  stroke  of  fate  —  is  there  any  name  of  the  17th  or 
18th  century  more  widely  used  throughout  the  world  than  that  of  Lloyd  the  Lombard 
Street  Coffee-house  keeper  ?. 

In  1720,  during  the  excitement  of  the  South  Sea  Bubble,  two  companies  were 
founded,  "The  Royal  Exchange  Corporation"  and  "The  London  Assurance."  6) 
These  were  the  first  companies  formed  to  transact  marine  insurance  business,  though 
there  were  earlier  fire  insurance  companies.  These  two  companies,  and  many  others 
that  have  since  been  started,  together  with  the  underwriters  of  Lloyd's,  transact 
the  great  bulk  of  the  business  effected  in  England^). 

The  first  case')  in  the  Enghsh  law  reports  in  which  a  marine  insurance  pohcy 
is  mentioned  is  in  1589,  but  reported  cases  are  rare^)  until  the  time  of  Lord  Mansfield, 
who  became  Chief  Justice  of  the  King's  Bench  in  1756.  This  may  be  partly  due  to 
the  fact  that  by  an  Act®)  of  1601  there  was  established  a  special  Court  called  the 
"Policies  of  Assurance  Court"  which  was  to  sit  in  the  City  of  London  and  deal  with 
questions  arising  between  insurers  and  insured.  The  preamble  of  the  Act  recites  that 
the  business  of  marine  insurance  has  existed  "time  out  of  mind",  and  indicates  that 
the  bulk  of  such  business  at  the  date  of  the  Act  was  considerable.  The  tribimal 
established  by  the  Act  was  in  the  nature  of  a  Court  of  commercial  arbitration  — 
the  judges  included  "eight  grave  and  discreet  merchants"  —  rather  than  of  a  Court 


1)  Marsden,  "Select  Pleas  in  the  Court  of  Admiralty"  (Selden  Society)  Vol.  2,  p.  49. 

2)  M.  Ins.  Act  1906,  Schedule  1. 

»)  Addison  in  "The  Spectator"  of  23  April  1711  describes  a  visit  to  Lloyd's  Coffee-house. 

*)  It  is  perhaps  unnecessary  to  explain  that  insurers  are  called  "imderwriters"  because 
they  "subscribe",  or  write  their  names  and  the  amount  they  insure  at  the  bottom  of  a  policy. 

*)  See  also  under  Mutual  Insurance,  infra,  p.  563. 

«)  The  Companies  are  chiefly  in  London  and  Liverpool.  There  are  a  few  individual  under- 
writers in  London  who  are  not  members  of  Lloyd's,  and  a  good  many  in  Liverpool.  Lloyd's  as 
a  Corporation  transacts  its  world-wide  business  in  connexion  with  Lloyd's  signal  stations,  Lloyd's 
agents,  etc.  The  insurance  business  is  done,  not  by  Lloyd's  as  a  corporation,  but  by  its  members 
as  individuals.  Lloyd's  Registry,  with  its  army  of  surveyors  and  its  Register  Book,  is  a  separate 
Corporation,  distinct  from,  though  in  close  alUance  with,  Lloyd's. 

»)  In  DowdaWs  Case,  6  Coke  Rep.  p.  47  b. 

8)  Park,  in  the  Introduction  to  his  treatise  on  Marine  Insurance  (1st  Edition,  London 
1786),  says  that  before  1756  there  are  probably  less  than  60  reported  cases  "upon  matters  of 
insurance". 

»)  43  Eliz.  c.  12. 
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of  Law.  There  are  no  records  which  show  how  far  this  Court  was  a  success,  but  any 
success  it  might  have  had  was  seriously  threatened  by  the  refusal  of  the  judges  of 
the  regular  Law  Courts  to  recognize  its  decisions  as  legally  binding^).  It  is  said  to 
have  fallen  into  disuse  about  1720. 

Lord  Mansfield,  perhaps  the  greatest  judge  who  has  ever  adorned  the  English 
bench,  was  Chief  Jtistice  of  the  B^mg's  Bench  from  1756  to  1788,  and  in  that  period 
he  may  be  said  to  have  created  the  science  of  English  commercial  law.  His  task 
was  to  ascertain  the  usages  and  customs  of  merchants  and  traders,  to  examine  and 
define  them  in  careful  terms,  to  test  their  consistency  with  existing  rules  of  law, 
and  to  clothe  with  the  force  of  law  such  of  them  as  by  this  process  he  approved  as 
most  certain  and  reasonable  2).  In  this  task  he  was  greatly  assisted  by  a  body  of 
special  jurors,  whom  he  selected  and  trained,  and  from  whom  he  chiefly  sought 
information  as  to  commercial  usage  and  practice^).  The  process  by  which  a  rule 
that  has  hitherto  only  been  a  matter  of  custom  among  commercial  men  is  declared 
by  a  Judge  to  be  henceforth  a  rule  of  law  is  still  operative  in  the  English  Courts, 
though  of  course  only  rarely*). 

Authorities  for  the  Law.  The  English  Law  of  Marine  Insurance  is  part  of  the  Law 
of  Contracts.  Indeed  to  a  very  large  extent  it  is  in  reaHty  the  law  as  to  the  rules  of 
construction  to  be  applied  in  ascertaining  the  meaning  of  the  Lloyd's  Insurance 
PoUcy. 

This  Law  of  Marine  Insurance  was  until  1906  to  be  found  in  the  various  reported 
cases  in  the  books  of  Reports,  in  a  few  Acts  of  Parliament  dealing  with  some  special 
points,  and  in  the  treatises  of  various  legal  writers.  Chief  among  the  last  is  the  work 
of  Sir  Joseph  Amould,  whose  first  edition  was  published  in  1848.  Amould,  who  was 
subsequently  a  judge  in  India,  died  in  1886,  but  his  work  has  been  often  re-edited. 
The  8th  edition,  published  in  1909,  contains  over  1600  pages  and  references  to  about 
2000  reported  cases. 

In  1906  the  Marine  Insurance  Act  of  that  year  became  law.  This  is  a  Code 
embodying  the  piinciples  of  the  law  as  laid  down  in  the  sources  mentioned  above. 
The  infinite  variety  of  circumstances  to  which  those  principles  have  in  practice  to  be 
appUed- makes  it  inevitable  that  the  Act,  which  necessarily  speaks  only  in  general 
terms,  must  be  illuminated  by  reference  to  the  decided  cases.  But  it  provides  an 
admirable  guide  to  the  main  outlines  of  the  law,  and  in  the  following  dissertation, 
the  scheme  of  arrangement  of  the  Act  has  been  followed. 

Business  methods  in  Marine  Insurance.  Some  insurances  on  goods  are  effected 
by  merchants  direct  with  the  Insurance  Companies.  But  with  this  exception  aU 
insurances  are  procured  through  the  medium  of  Insurance  Brokers.  A  broker  is 
in  aU  cases  the  agent  of  the  assured  and  not  of  the  underwriters  S).  This  fact,  owing  to 
the  close  business  relations  between  brokers  and  underwriters  and  the  supposed 
analogy  of  the  agents  of  Eire  and  other  Insurance  Companies,  is  often  not  properly 
realized. 

A  broker  who  is  instructed  by  a  cUent  to  effect  an  insurance  does  so  by  presenting 
to  an  underwriter  a  smaU  sheet  of  paper  called  a  "slip"  containing,  in  an  abbreviated 
or  even  a  hieroglyphic  form,  the  particulars  of  the  policy  required.  The  underwriter, 
whether  of  a  Company  or  at  Lloyd's,  initials  this  "shp"  for  the  amount  he  is  prepared 
to  accept.  When  the  slip  is  so  initialled  the  contract  is  in  honour  concluded,  and  for 
some  purposes,  as  will  be  seen,  the  law  recognises  this  as  an  effective  contract^). 
But  the  underwriter  or  his  company  is  not  legally  hable  to  pay  any  loss  upon  a  con- 
tract of  insurance  until  the  honour  contract  in  the  shp  has  been  translated  into  a 
pohcy.  The  pohcy  is  procured  by  the  broker  in  a  manner  which  varies  according 
as  he  is  deahng  with  a  company  or  an  individual  underwriter.  In  the  case  of  a  com- 
pany the  broker  writes  out  on  another  form,  called  a  "long  slip",  the  details  contained 
in  the  "slip",  and  leaves  this  at  the  company's  office;  from  this  "long  slip"  the  com- 
pany's clerks  prepare  the  policy,  which  is  dehvered  signed  to  the  broker.  In  the 
case  of  a  Lloyd's  or  other  individual  underwriter  the  broker  himself  writes  out  the 

1)  Came  v.  Moy  (1658)  2  Sid.  121. 

2)  See  the  report  of  Lewie  v.  Rucker  (1761)  2  Burr.  1167,  for  an  example  of  his  methods. 

3)  Campbell,  Lives  of  the  Lord  Chief  Justices  (1849)  Vol.  2,  p.  407. 

*)  See,  for  an  example,  Balmoral  SS.  Co.  v.  Marten  (1900)  5  Com.  Caa.  416.  And  cf.  M.  I. 
Act,  sect.  87  (1)  as  to  "usage". 

S)  Cf.  Em/preaa  Co.  v.  Bowring  (1905)  11  Com.  Cas.   107. 
8)  M.  Ins.  Act,  sect.  21. 
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policy  from  the  details  contained  in  the  slip,  presents  it  with  the  slip  to  the  under- 
writer for  his  signature,  and  gets  it  signed  by  him.  By  the  custom  of  the  business, 
long  recognized  as  law,  the  broker  alone  is  the  debtor  of  the  company  or  of  the  under- 
writer for  the  premium,  and  he  alone,  and  not  the  assured,  can  be  sued  for  it^). 

II.  Nature  of  the  Contract.^) 

The  fundamental  rule  is  that  marine  insurance  is  a  contract  of  indemnity^), 
i.e.  that  the  assured  shall  be  paid  by  the  underwriters  as  much  as,  but  no  more  than, 
he  has  in  fact  lost.  There  are,  however,  by  law  some  exceptions  to  this  rule :  thus 
a  shipowner  can  insure,  and  in  case  of  loss  recover,  his  gross  freight*)  without  any 
deduction  for  the  cost  of  earning  it,  which  in  most  cases  gives  him  more  than  an  indem- 
nity; on  the  other  hand  the  owner  of  goods  is  by  law  only  entitled  to  recover  the 
prime  cost  of  his  goods  at  the  port  of  shipment  and  the  cost  of  shipping  them^), 
which  fails  to  give  him  the  full  value  the  goods  would  have  at  their  destination.  But 
the  law  also  provides  that,  in  the  absence  of  fraud,  the  valuation  of  anything  insured, 
if  inserted  in  the  pohcy,  is  binding^).  In  practice  the  vast  majority  of  policies  do  con- 
tain a  valuation,  and  in  practice  these  valuations,  especially  of  ships  and  steamers, 
are  in  excess  of  the  actual  value  that  the  law  in  the  absence  of  valuation  allows  to 
be  recovered.  In  practice  therefore  on  the  happening  of  most  total  losses  the  assured 
in  fact  obtains  more  than  an  indemnity. 

A  policy  of  marine  insurance  may  by  its  terms  include  transit  by  land  as  well 
as  by  sea  7).  In  most  insurances  on  goods  there  is,  by  the  addition  of  special  clauses  S), 
such  an  extension,  so  that  goods  may  be  covered  from  the  moment  they  leave  the 
manufacturer's  factory  in  the  country  of  export  until  they  reach  the  consignee's 
warehouse  in  the  country  of  import. 

There  must  be  some  property  or  interest  at  risk  on  the  insured  voyage,  and  the 
adventure  of  the  assured  must  be  a  lawful  one  8).  Any  sort  of  interest,  however,  if 
aptly  described,  may  be  insured,  e.g.  the  interest  of  a  shareholder  in  a  cable  telegraph 
company  in  the  successful  laying  of  the  cabled"). 

III.  Insurable  Interest.^^) 

For  a  vaUd  contract  of  insurance  it  is  essential  that  the  assured  has  an  insurable 
interest.  If  he  has  no  insurable  interest,  his  insurance  is  a  mere  wager.  Any  insurance 
policy  made  as  a  wager  is  void^^j^  Moreover  any  policy  which  on  the  face  of  it  bears 
any  statement  that  it  is  made  as  a  wager  {e.g.  the  common  form  "Pohcy  Proof  of 
Interest,"  by  abbreviation  "P.P.I.")  is  void^^),  even  if  the  assured  has  an  interest 
in  fact.  This  is  the  law.  In  fact,  by  the  practice  of  business,  very  many  pohcies  are 
effected  with  this  provision^^)  (i.e.  are  done  as  "P.P.I,  policies"),  and  by  the  under- 


1)  See  also  under  Execution  of  the  Policy,  infra,  p.  519,  and  The  Premium,   infra,  p.  530. 

2)  M.  Ins.  Act  1906,  sects.   1  to  3. 

3)  Cf.  Brett  L.  J.  Castellain  v.  Preston  (1883)  11  Q.  B.  D.  380  at  p.  386. 

*)  M.  Ins.  Act  1906,  sect.  16  (2).  See  also  United  States  Co.  v.  Empress  Go.  [1907]  1  K.  B.  259. 
And  see  below,  p.  512,  under  Insurable  Value. 

5)  M.  Ins.  Act  1906,  sect.   16  (3).    See  below  under  Insurable  Value,  p.  512. 
8)  M.  Ins.  Act  1906,  sect.  27  (3). 
')  M.  Ins.  Act  1906,  sect.  2. 

8)  This  tjrpe  of  clause  is  usually  called  "The  warehouse  to  warehouse  clause".  Cf.  Marten 
V.  Nippon  Co.  (1898)  3  Com.  Cas.  164.  In  the  case  of  insurances  on  hull  and  freight  the  additional 
clauses  to  be  inserted  in  policies  have  been  to  a  large  extent  standardized  in  what  are  called 
"The  Institute  Clauses"  (i.  e.  those  approved  by  the  Institute  of  London  Underwriters).  In 
regard  to  insurances  on  goods  competition  is  such  as  to  prevent  any  such  standardization.  Every 
broker,  and  many  a  merchant,  has  his  own  clauses  in  varying  and  not  very  lucid  terms.  Litigation 
in  regard  to  pohcies  on  goods  largely  arises  from  the  obscurity  of  such  clauses.  For  an  example 
of  this  sort  of  obscurity  see  Schloss  v.  Stevens  [1906]  2  K.  B.  665. 

9)  M.  Ins.  Act  1906,  sect.  3. 

10)  Wilson  v.  Jones  (1867)  L.  R.  2  Ex.  139. 

11)  M.  Ins.  Act  1906,  sect.  4 — 15. 

12)  M.  Ins.  Act  1906,  sect.  4.  The  Act  reproduces,  in  regard  to  the  P.  P.  I.  clause,  the  pro- 
visions of  an  old  Act,  19  Geo.  II  c.  37.  A  more  recent  attempt  to  suppress  gambling  policies  is 
The  Marine  Insurance  (Gambling  Policies)  Act  1909,  (9  Edw.  VII  c.  12). 

13)  The  clause  runs  thus:  —  "In  the  event  of  claim  this  pohcy  to  be  deemed  a  sufficient 
proof  of  interest".    The  sentence,  "Full  interest  admitted"  is  sometimes  added. 
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standing  of  the  underwriters  they  are  to  pay,  and  in  almost  every  case  they  do  pay, 
any  loss  upon  them  in  accordance  with  that  undertaking.  In  case  a  bona  fide  dispute 
may  arise  upon  some  point  in  regard  to  the  policy  not  affecting  the  question  of  the 
assured's  interest  (e.g.  whether  the  loss  claimed  happened  during  the  insured  period 
or  voyage)  the  P.P.I,  clause  is  added  to  the  poHcy  by  a  printed  sUp  of  paper  attached 
only  by  its  margin,  so  that  if  the  policy  has  to  be  brought  before  a  Court,  which  it 
it  saw  the  clause  would  be  bound  to  treat  the  policy  as  void^),  the  slip  of  paper  is 
torn  off  and  the  Court  remains  ignorant  of  the  invaUdity.  Thousands  of  pounds  are 
thus  paid,  and  even  recovered  in  Court,  upon  policies  on  which,  if  the  underwriters 
chose,  they  could  refuse  to  pay  a  penny. 

A  person  has  an  insurable  interest  in  any  marine  adventure  when  by  reason 
of  any  legal  right  in  regard  to  property  at  risk  he  wiU  be  prejudiced  by  its  loss  or 
damage^).  The  phrase  "legal  right"  is  used  widely,  and  only  as  distinguished  from 
something  which  may  possibly  be  called  an  "interest,"  but  is  so  only  morally.  Thus, 
in  one  sense,  a  man  whose  wfie  is  a  passenger  on  a  ship  has  an  interest  in  its  safety, 
but  he  has  no  insurable  interest  in  the  ship. 

Time  when  interest  must  exist.  The  assured  need  only  have  an  interest  at  the 
time  of  the  loss,  he  need  not  have  had  an  interest  at  the  time  the  policy  was  effected  '). 
The  commonest  example  of  this  is  the  case  of  a  merchant,  who  buying  goods  on  c.i.f. 
terms  takes  an  assignment  of  the  policy  effected  by  the  vendor.  On  the  other  hand 
he  can  only  recover  if  he  has  an  interest  at  the  time  of  the  loss,  and,  if  he  has  not, 
it  will  avaU  nothing  that  he  had  an  interest  at  an  earher  date;  nor  can  he  acquire 
an  interest  by  any  act  or  election  after  he  knows  of  the  loss.  Thus  if  A.  on  1st  June 
effects  a  policy  on  goods  which  are  his  property,  and  if  he  on  15th  June  sells  the 
goods  to  B.  without  assigning  the  policy,  and  if  on  the  30th  June  the  goods  are  lost  — 
A.  cannot  recover  on  the  policy,  nor  can  B.  do  so,  nor  can  B.  do  so  by  purporting  to 
take  an  assignment  of  the  policy,  after  the  loss,  from  A.*). 

Se-insurance.  An  underwriter  who  re-insures  has  an  insurable  interest^).  His 
interest  is  his  liability  imder  the  original  policy,  and  is  exactly  co-extensive  with 
that  liability^).  If  he  is  liable  to  pay  a  loss  on  his  own  poUcy  he  may  recover  on  the 
re-insurance  policy  before  he  has  actually  paid  his  own  assured').  The  two  contracts, 
of  insurance  and  re-insurance,  are  separate  and  distinct.  Therefore  the  original 
assured  has  no  claim  at  aU  in  regard  to  his  underwriter's  re-insurance^).  For  example 
if  A  insures  £100  with  B,  and  B  re-insures  his  £100  HabiUty  with  C,  and  if  B  becomes 
bankrupt  and  can  only  pay  6d  in  the  £,  then  for  a  total  loss  B's  trustee  will  recover 
£100  from  C,  while  A  gets  £2—10—0  from  B's  estate. 

Bottomry.  The  lender  of  money  on  bottomry  or  respondentia  has  an  insurable 
interest  in  the  amount  of  his  loan,  seeing  that  his  repayment  depends  on  the  safe- 
arrival  of  the  ship  or  cargo  8).  In  truth  his  insurable  interest  is  analogous  to  that 
of  the  underwriter  who  re-insures,  in  that  a  loan  on  bottomry  is  very  similar  to  an 
insurance  on  a  ship,  the  loss  being  payable  before  the  voyage  and  repayable  in 
case  of  safe  arrival.  In  the  speeches  of  Demosthenes  or  attributed  to  lum  {e.g. 
Ilgog  AdxQvtov)  will  be  found  examples  of  the  only  method  of  Marine  Insurance 
apparently  known  to  the  Greeks,  by  a  species  of  respondentia  bond. 

Crew's  Wages.  Before  1906  the  crew  of  a  ship  were  not  allowed  to  insure  their 
wages,  as  it  was  supposed  that  it  would  tempt  them  to  be  careless  in  the  earning  of 
freight  from  which  the  wages  had  to  be  paidi").  Both  master  and  crew  have  now  an 
insurable  interest  in  their  wages^^-). 

1)  Gedge  v.  Royal  Exchemge  [1900]  2  Q.  B.  214. 
«)  M.  Ins.  Act,  sect.  6  (2). 

*)  M.  Ins.  Act,  sect.  6.    Note  the  proviso  as  to  "lost  or  not  lost". 
*)  North  of  England  Co.  v.  Archangel  Ins.  Go.  (1875)  L.  R.  10  Q.  B.  249.    See  also  under 
Assignment  of  Policy  infra,  p.  529. 

6)  M.  Ins.  Act,  sect.  9  (1). 

•)  He  may  of  course  reinsure  only  part  of  his  interest.  Thus,  having  insured  for  £200, 
he  has  an  insurable  interest  for  £200,  but  he  may  reinsure  only  £100;  or  having  insured  against 
all  risks  he  may  reinsure  against  total  loss  only. 

7)  In  re  EddysUme  Oo.  [1892]  2  Ch.  423. 

8)  M.  Ins.  Act,  sect.  9  (2). 
»)  M.  Ins.  Act,  sect.   10. 

10)  The  Lady  Durham  (1835)  3  Hagg.  at  p.  201. 

11)  M.  Ins.  Act,  sect.  11. 
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Freight.  Where  freight  is  payable  on  the  delivery  of  goods  the  shipowner,  who 
stands  to  lose  it  if  the  goods  are  lost,  has  an  insurable  interest  in  freight.  But  where 
freight  is  payable  on  shipment,  called  "advance  freight",  it  is  not  repayable  if  the 
goods  are  lost,  and  the  goods-owner  who  pays  it  has  therefore  an  insurable  interest 
in  advance  freight!).  An  insurable  interest  of  the  same  nature  is  that  of  the  shipowner 
who  carries  goods  on  his  own  ship,  the  increased  value  of  the  goods  by  being  carried 
freight  free  being  equivalent  to  advance  freight^).  Advance  freight  is  not  repayable 
in  case  of  loss  of  the  goods;  a  payment  on  shipment  of  the  goods  which  is  so  repayable 
is  only  a  loan,  is  not  advance  freight,  and  does  not  give  the  lender  any  insurable 
interest  3). 

Premiums.  Any  assured  has  an  iasurable  interest  in  the  premium  he  has  to  pay; 
i.e.  may  add  that  to  the  amount  he  insures*).  Logically,  of  course,  he  has  an  insurable 
interest  on  the  premium  on  this  extra  amount,  and  again  on  that  premium,  and  so 
ad  infinitum. 

In  practice  a  shipowner  who  iusures  his  ship  and  freight  by  time  poHcies  for 
12  months  sometimes  insures  the  premiums  on  those  policies  by  a  separate  policy 
on  premiums.  This  can  be  done  by  what  is  called  a  "Premiums  reducing  policy". 
Under  this  the  total  of  the  premiums  is  insured  for  the  12  months  with  a  provision 
that  at  the  expiration  of  every  month  the  amount  insured  is  to  be  deemed  to  be  reduc- 
ed by  one  twelfth  of  the  whole.  For  obvious  reasons  this  may  involve  some  economy 
in  premium. 

Mortgagor  and  Mortgagee.  Where  property  at  sea  {e.g.  a  ship)  is  mortgaged 
the  mortgagor  has  an  insurable  interest  in  it  to  its  full  value,  and  the  mortgagee  has 
also  an  iasurable  interest  to  the  extent  of  his  debt  or  security  s).  It  was  mentioned 
above  that  a  loan  to  a  shipowner  gives  the  lender  no  insurable  interest  in  the  ship. 
A  mortgagee  lends  money,  but  his  insurable  interest  arises  not  by  reason  of  the  loan, 
but  by  reason  of  the  security  he  has  in  the  ship  for  its  repayment.  So  a  consignee 
of  goods,  not  their  owner,  may  have  an  insurable  interest  iu  the  goods  to  the  extent 
to  which  he  has  a  charge  upon  the  goods  for  his  expenses.  A  man  may  insure  as 
trustee  for  another,  and  therefore  a  mortgagee  or  consignee,  insuring  in  respect  of 
his  own  insurable  interest,  may  by  the  same  policy  insure  on  behalf  of,  and  in  res- 
pect of  the  insurable  interest  of,  the  mortgagor  or  the  owner^).  If  both  mortgagor 
and  mortgagee  effect  insurances  they  wiU  not  be  allowed  to  recover  more  than  an 
indemnity,  i.e.  the  whole  value  of  the  property  insured  according  to  their  respective 
interests  in  it'). 

The  fact  that  an  assured  has  by  some  other  contract  a  right  of  indemnity  against 
insurable  losses  does  not  prevent  him  having  an  iasurable  interest  in  an  insurance 
policy^).  Thus  a  shipowner  who  has  let  his  sMp  to  a  charterer  on  the  terms  that  the 
charterer  shall  be  responsible  for  its  loss  by  sea  perils  may  insure  the  ship^).  If  he 
recovered  a  loss  on  the  policy  the  imderwriters  would  be  subrogated  i")  to  his  right 
of  action  against  the  charterer. 

Other  forms  of  interest.  There  are  other  forms  of  insurable  interest  akin  to 
those  above  specified.  Thus  the  liability  to  indemnify  a  third  party  from  the  risks 
of  sea  perils  may  be  insured  against  ^i),  the  interest  being  akia  to  that  of  an  underwriter 
who  reinsures.  So  a  carrier  who  is  liable  for  loss  of  or  damage  to  goods  may  insure 
against  that  liabilityi^).  By  the  English  practice  shipowners  mostly  iasure  this 
liability  by  being  members  of  Mutual  Associations  i^),  called  Protection  and  Indemnity 

1)  M.  Ins.  Act,  sect.   12. 

2)  Flint -v.  Fleming  (1830)  1  B.  &  Ad.  45.  See  alsoM.  Ins.  Act,  sect.  90,  and  No.  16  of  the 
Rules  of  Construction  [M.  Ins.  Act.   Sohed.  1]. 

3)  Manfield  v.  Maitland  (1821)  4  B.  &  Aid.  582  at  p.  585. 
*)  M.  Inp.  Act,  sects.   13  and  16. 

6)  M.  Ins.  Act,  sect.   14  (1). 

«)  M.  Ins.  Act,  sect.  14  (2).  See  also  Irving  v.  Richardson  (1831)  2  B.  &  Ad.  193;  Waters 
V.  Monarch  Co.  (1856)  5  E.  &  B.  870. 

')  See  Oodin  v.  London  Assurance  (1758)   1  Burr.  489. 

8)  M.  Ins.  Act,  sect.   14  (3). 

«)  Hohhs  V.  Hannam  (1811)  3  Camp.  93. 

1")  See  M.  Ins.  Act,  sect.  79  and  of.  Liverpool  and  Olobe  v.  North  Brit,  and  Merc.  Co.  (1877) 
6  Oh.  D.  579. 

li)  See  under  lAabUities  to  Third  Parties,  infra,  p.  552. 

12)  Cf.  Orowley  v.  Cohen  (1832)  3  B.  &  Ad.  478. 

i»)  See  M.  Ins.  Act,  sect.  85,  and  Mutual  Insurance,  infra,  p.  664. 
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Clubs.  So  also  a  shipowner  can  insure  his  liabihty  for  damages  by  collision,  and  does 
so  by  a  special  clause  in  his  policy  called  the  Running  Down  Clause,  by  abbrevia- 
tion R.D.C. 

It  has  been  seen  that  if  an  assured  sells  or  parts  with  his  interest  before  a  loss 
happens,  he  cannot  recover  i).  Nor  will  the  benefit  of  his  policy  pass  to  the  purchaser 
or  assignee  of  his  interest  unless  it  is  assigned  to  him  2).  But  of  course  the  executor 
or  the  trustee  in  bankruptcy  of  an  assured  can  recover  on  his  pohcy*). 

IV.  Insurable  Value.*) 

The  values  that  may  be  insured  upon  ships,  freight,  and  goods  are  set  out  in 
sect.  16  of  the  M.  Ins.  Act^).  In  the  case  of  a  total  loss  upon  an  unvalued  policy 
these  are  the  amounts  that  can  be  recovered  6).  In  practice,  however,  nearly  all 
poUcies  in  modern  times  contain  an  agreed  and  blading'')  valuation,  and  this  makes 
the  question  of  insurable  value  an  unimportant  one. 

Freight.  In  regard  to  freight  the  insurable  value  by  law,  and  the  amount  in 
practice  insured  under  a  valued  poUcy,  is  the  gross  freight  without  any  deduction 
for  the  expense  of  earning  it^).  This  obviously  gives  the  assured,  who  recovers  a 
total  loss,  in  most  cases  more  than  an  indemnity.  The  extent  to  which  it  does  so 
wiU  vary  according  to  the  stage  in  the  voyage  at  which  the  loss  happens,  i.e.  accord- 
ing to  the  extent  to  which  the  expense  of  earning  the  freight  has  been  in  fact  incurred. 
If  the  loss  happens  just  as  the  ship  is  leaving  the  port  of  loading,  when  little  expense 
has  been  incurred,  the  advantage  to  the  shipowner  wiU  be  large.  If,  on  the  other  hand, 
the  loss  happens  at  the  port  of  discharge  just  before  the  goods  are  dehvered,  and  when 
nearly  all  the  expenses  of  the  voyage  have  been  incurred,  his  advantage  will  be  small. 
It  is  the  possibihty  of  a  loss  of  freight,  as  in  the  latter  case,  involving  practically  a 
loss  of  the  gross  freight,  that  doubtless  gave  rise  ^.to  the  rule  that  the  gross  freight 
may  be  insured. 

Goods.  While,  in  regard  to  freight,  the  law  thus  allows  the  shipowner  to  insure 
more  than  the  maximum  amount  he  is  ever  Mkely  to  lose,  in  regard  to  goods  it  aUows 
the  merchant  to  insure  less  than  the  minimum,  which,  by  any  damage  to  his  goods, 
he  must  lose.  For  in  respect  of  goods  the  insurable  value  recognised  by  law  is  only 
the  prime  cost  of  the  goods  and  the  charges  for  putting  them  on  board  ship  8).  If  a 
merchant's  business  is  to  be  profitable,  imported  goods  must  be  worth  something 
more  than  the  prime  cost  in  the  country  of  export  and  the  freight  for  carrying  them 
to  the  country  of  import.  The  value  of  goods  to  the  merchant  on  arrival  therefore 
includes :  a)  prime  cost  and  shipping  charges,  b)  freight,  c)  the  profit,  or  excess  of 
value  above  the  two  former  items.  If  goods  are  totally  lost  on  the  voyage  the 
merchant  does  not  have  to  pay  freight  to  the  shipowner,  and  he  therefore 
loses  a)  and  c),  while  the  law  only  allows  him  to  recover  a)  on  his  pohcy.  If  the 
goods  arrive  badly  damaged  but  stiU  existing  in  specie,  the  merchant  does  have 
to  pay  freight,  fl  his  goods  all  arrive  in  specie  but  are  on  arrival  worth  only 
10  per  cent,  of  the  value  they  would  have  if  imdamaged,  the  merchant  in  fact 
loses  90  per  cent,  of  a),  b)  and  c),  whereas  the  law  only  allows  him  to  recover  90  per 
cent,  of  a)  on  his  pohcy ^o).  The  law  thus  gives  him  less  than  an  indemnity  in  every 
case,  and  less  in  case  of  a  partial  than  in  case  of  a  total  loss.  The  merchant  who 
insures  his  goods  in  fact  corrects  these  deficiencies  in  his  protection  by  means  of  valued 
policies.  He  can  do  this  best  by  insuring  first  a  value  that  covers  a)  and  c)  against 
aU  risks,  and  secondly  and  separately  the  value  of  b),  the  freight,  against  the  loss  he 
wiU  sustain  in  case  of  partial  loss,  which  is  called  an  insurance  on  "freight  contin- 
gency." For  this  latter  purpose  the  value  of  the  freight  is  insured  subject  to  the 
following  clause:    "On  increased  value  on  arrival  by  payment  of  freight  and /or 

1)  Cf.  Powles  V.  Innes  (1843)   U  M.  &  W.   10. 

2)  M.  Ins.  Act,  sect.  15.  Cf.  North  of  England  Co.  v.  Archangel  Oo.  (1875)  L.  R.  10  Q.  B.  249. 
See  also  under  Assignment  of  PoUcy,  infra,  p.  529. 

3)  M.  Ins.  Act,  sect.   15,  proviso. 
*)  M.  Ins.  Act,  sect.   16. 

8)  See  also  Rules  15,  16,  17  of  Rules  for  Construction  of  the  policy,  M.  I.  Act,  Schedule  1. 
6)  M.  Ins.  Act,  sect.  28. 
')  M.  Ins.  Act,  sect.  27  (3). 
8)  M.  Ins.  Act,  sect.   16  (2). 
»)  M.  Ins.  Act,  sect.   16  (3). 
10)  M.  Ins.  Act,  sect.  71  (3). 
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charges :  being  against  the  risk  of  depreciation  by  perils  insured  against  only.  Total 
loss  and /or  loss  of  part  to  be  deemed  an  arrival  i);  but  to  include  all  risks  of  craft 
and/or  raft  etc.,  at  destination,  and  the  risk  of  loss  of  the  whole  or  part  after  the 
freight  may  have  become  due". 

Disbursements.  In  addition  to  insurances  on  ship  and  on  freight,  a  shipowner 
commonly  effects  a  policy  on  "Disbursements",  either  by  a  voyage  poHcy  or  a  time 
policy,  according  as  his  pohcies  on  hull  and  freight  are  effected  in  the  one  or  the  other 
manner.  An  insurance  on  Disbursements  might  properly  cover  such  things  as  the 
expenses  of  outfit  of  the  ship,  provisions  and  stores,  seamen's  wages  etc.,  if  these  are 
not  ah-eady  covered,  as  they  maybe,  and  usually  are,  under  the  pohcy  on  thehuU^), 
or  expenses  of  earning  the  freight,  if  these  are  not  abeady  covered,  as  they  may  be  3) 
and  always  are,  under  the  policy  on  freight.  In  fact  it  is  almost  always  impossible 
to  say  what  an  insurance  on  Disbursements  does  cover,  and  in  fact  it  is  almost  al- 
ways not  a  genuine  insurance  of  any  interest  really  at  risk,  but  a  mere  wager  on  the 
part  of  the  shipowner.  Underwriters  know  or  should  know  this  perfectly  well,  but 
they  readily  accept  such  wager  insurances.  Accordingly  a  time  pohcy  on  Disburse- 
ments is  usually  effected  in  terms  as  a  wager  pohcy  by  the  insertion  of  clauses  to 
this  effect;  "Pohcy  proof  of  interest.  FuU  interest  admitted.  Warranted  free  from 
all  average,  but  to  pay  in  the  event  of  the  total  and/or  constructive  total  loss  of  the 
vessel". 

V.  Disclosure  and  Representations.*) 

The  contract  of  insurance  is  a  contract  vberrimae  fidei;  any  failure  by  either 
party  to  use  the  utmost  good  faith  entitles  the  other  to  avoid  the  policy S). 

When  the  contract  is  effected  the  assured,  or  his  broker  or  agent,  must  disclose 
to  the  underwriter  every  material  fact  which  is  known  either  to  the  assured  or  the 
broker,  and  every  material  fact  which  in  the  ordinary  course  of  his  business  ought 
to  be  known  by  the  assured  8).  This  rule  is  subject  to  the  exception  that,  unless  the 
vmderwriter  makes  enquiry  upon  them,  there  need  be  no  disclosure')  as  to:  i)  any 
circumstance  which  diminishes  the  risk,  ii)  anythiitg  which  the  underwriter  knows, 
or,  as  a  prudent  man  of  busiaess,  ought  to  know^),  iii)  anything  as  to  which  the 
underwriter  waives  information,  iv)  anything  of  which,  by  reason  of  a  warranty  in 
the  pohcy,  disclosure  is  superfluous^). 

A  material  fact  is  one  which  would  influence  the  judgment  of  a  prudent  under- 
writer in  fixing  the  premium  or  determining  whether  he  wiU  take  the  riskio).  The 
criterion  therefore  is  not  the  judgment  of  the  individual  imderwriter  concerned,  for 
he  may  be  an  ignorant  and  imprudent  one,  but  that  of  a  hypothetical  "prudent" 
underwriter  11). 

Whether  any  particular  fact  is  or  is  not  material  in  the  above  sense  is  a  question 
of  facti2)  to  be  determined  by  a  jury:  by  the  practice  of  the  Courts  brokers  and 
underwriters  can  give  evidence  as  experts  on  the  question  whether  a  prudent  under- 
writer would  or  would  not  be  influenced  in  the  way  above  indicated.  A  fact,  to  be 
material,  need  not  relate  only  to  the  nature  of  the  risk,  or  the  extent  of  hazard  to 
which  the  insured  property  is  likely  to  be  exposed.  Thus  the  fact  that  the  assured 
has  grossly  overinsured  or  overvalued  the  thmg  insured,  so  that  it  is  to  his  interest 

1)  I.  e.  no  claim  on  this  insurance  in  respect  of  any  goods  totally  lost,  because  no  freight 
will  be  payable  and  therefore  the  assured  has  lost  nothing  in  respect  of  the  value  of  the  goods 
represented  by  payment  of  freight. 

2)  M.  Ins.  Act,  sect.   16  (1). 

3)  M.  Ins.  Act,  sect.   16  (2). 
*)  M.  Ins.  Act,  sect.   17—21. 

6)  M.  Ins.  Act,  sect.  17.  Obviously  it  is  the  underwriter  who  usually  can  exercise  the  right 
of  avoidance.  But  if,  e.  g.,  an  underwriter  took  an  insurance  on  a  ship  when  he  had  private 
information  that  she  had  arrived  in  safety  the  assured  covild  claim  to  avoid  the  policy. 

»)  M.  Ins.  Act,  sects.   18  (1),  19. 

7)  M.  Ins.  Act,  sect.   18  (3). 

8)  Cf.  e.  g.   The  Bedouin  [1894]  P.   1. 

9)  Thus  facts  as  to  the  competence  of  the  captain  need  not  be  disclosed,  seeing  that  the 
warranty  of  seaworthiness  includes  the  presence  on  board  of  a  competent  captain. 

10)  M.  Ins.  Act,  sect.   18  (3). 

11)  Glasgow  Co.  v.  Symondson  (1911)  16  Com.  Cas.   109. 

12)  M.  Ins.  Act,  sect.   18  (4). 
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if  it  be  lost,  may  be  a  material  fact,  concealment  of  which  may  entitle  the  under- 
writer to  avoid  the  policy i). 

As  with  regard  to  the  concealment  of  things  which  ought  to  be  told,  so  it  is 
with  regard  to  the  incorrect  statement,  even  honestly  made,  of  things  that  are  told. 
If  before  the  contract  is  effected  the  assured,  or  his  broker,  makes  any  representation 
to  the  underwriter  which  is  material,  and  it  proves  to  be  untrue,  the  underwriter 
may  avoid  the  policy^).  The  test  and  proof  of  materiality  are  the  same  as  in  regard 
to  concealment^).  A  representation  may  be  made  either  in  writing  or  orally.  A 
representation  to  be  within  this  rule  may  be  as  to  something  which  is  to  happen  in 
the  future  as  weU  as  of  an  existing  fact. 

A  representation  as  to  a  matter  of  fact  is  true  if  in  the  opinion  of  a  prudent 
underwriter  it  is  substantially  correct*) :  a  representation  as  to  a  matter  of  belief  or 
expectation  is  true  if  it  is  made  honestly^).  It  is  a  difficult  and  uncertain  point  of 
law  whether  every  representation  as  to  a  fact  which  is  to  happen  in  the  future  is 
to  be  treated  as  a  representation  of  belief  or  expectation  within  the  latter  of  these 
rules :  probably  it  is  not  to  be  so  treated  unless  it  is  in  some  way  expressed  as  an  affir- 
mation only  of  expectation  or  belief^). 

The  material  time  before  which  disclosure  must  be  made,  or  misrepresentation 
be  avoided,  is  the  effecting  of  the  contract.  This  is  not  the  signature  of  the  policy, 
but  the  initialling  by  the  underwriter  of  the  preliminary  "sUp''^)  in  the  course  of 
business  described  on  p.  508.  The  underwriter  is  boxmd  in  honour  to  issue  a  policy 
in  accordance  with  the  shp,  even  though  in  the  interval  he  has  learned  some  fact 
which  alters  his  views  as  to  the  risk.  The  assured  therefore  need  not  communicate 
to  the  underwriter  any  material  fact  which  has  only  come  to  his  knowledge  during 
that  inter val^). 

VI.  The  Policy. «) 

The  contract  of  insurance  is  in  fact  concluded  by  the  "shp".  But  the  law  pro- 
vides (chiefly  with  a  view  to  the  protection  of  the  revenue  in  regard  to  the  stamp 
duties  on  poHcies)  that  to  be  legally  enforceable  the  contract  must  be  embodied  in 
a  poKcy  bearing  its  proper  stamp  duty.  The  statutes  i")  dealing  with  this  by  the 
varying  use  of  the  phrases  "shall  not  be  admissible  in  evidence"  and  "shall  not  be 
vaHd"  leave  the  matter  in  some  obscurity,  especially  on  the  question  how  far  the 
"slip"  maybe  tendered  in  evidence  ^i).  Their  general  effect,  however,  is :  i)  an  insurance 
by  a  shipowner  only  against  his  Uabihty  for  damage  to  life  or  property  on  his  own  ship, 
or,  by  collision,  upon  another  ship  {i.e.  chiefly  the  sort  of  insurance  effected  with 
the  Protection  and  Indemnity  Clubs)  need  not  be  effected  by  a  pohcy  i^) ;  ii)  any  other 
kind  of  marine  insurance  must,  if  it  is  to  be  enforceable  in  Court,  be  embodied  in 
a  policy.  A  pohcy  must  specify:  1.  the  name  of  the  assured  or  his  agent;  2.  the  subject 
matter  or  property  insured  and  the  risk  insured  against;  3.  the  voyage  or  period  of 
time  covered;  4.  the  sum  or  sums  insured;  5.  the  name  or  names  of  the  insurers i*); 
and  must  be  signed  by  or  on  behalf  of  the  underwriters^*).  A  "shp"  by  reason  of  its 

1)  Cf.  lonides  v.  Pender  (1874)  L.  R.  9  Q.  B.  531  and  Thames  and  Mersey  Co.  v.  Ounford  Go. 
1911]  A.  C.  529. 

2)  M.  Ins.  Act,  sect.  20  (1). 

3)  M.  Ins.  Act,  sect.  20  (2)  (7). 

*)  M.  Ins.  Act,  sect.  20  (4).  The  effect  of  a  representation  thus  differs  from  a  warranty, 
the  terms  of  which  must  be  literally  complied  with. 

6)  M.  Ins.  Act,  sect.  20  (5). 

8)  Contract,  e.g.,  the  statements  "The  ship  is  not  to  saUto  any  port  in  British  North  America, 
after  1  October",  and  "In  all  probability  the  ship  wiU  not  sail  etc.". 

')  M.  Ins.  Act,  sect.  21. 

8)  Of  course  if  the  fact  is  one  which  in  the  ordinary  course  of  business  the  assured  ought 
to  have  known  before  the  slip  was  initialled  the  underwriter  has  his  remedy.  M.  Ins.  Act,  sect. 
18  (1). 

9)  M.  Ins.  Act,  sects.  22—31. 

10)  M.  Ins.  Act,  sects.  21,  22,  23,  89.  Stamp  Act,  1891  (54—55  Vict.  c.  39),  sects.  14  (4), 
91,  92,  93. 

11)  Glasgow  Go.  v.  Symondson  (1911)  16  Com.  Cas.   122,  123. 

12)  Stamp  Act,  1891,  sect.  93  (1).  Merchant  Shipping  Act,  1862,  sects.  54  and  55,  the  latter 
being  re-enacted  by  Merchant  Shipping  Act,  1894,  sects.  503  and  606.  [See  Interpretation  Act, 
1889,  sect.  38  (1)]. 

18)  M.  Ins.  Act,  sect.  23. 
1*)  M.  Ins.  Act,  sect.  24  (1). 


THE  POLICY.  515 

not  containing  these  particulars  cannot,  if  the  underwriters  refuse  to  issue  a  policy, 
be  stamped  and  treated  as  a  poUcy^).  Indeed  if  the  underwriter  refuses  to  sign 
a  policy  in  accordance  with  the  slip  there  is  no  legal  means  of  compelling  him  to 
do  so. 

Each  company  executes  and  issues  its  own  separate  policy.  But  with  Lloyd's  or 
other  individual  underwriters  many  of  them  sign  one  policy,  the  signature  of  each 
having  prefixed  to  it  his  share  of  the  total  amount  insured.  The  liability  of  such 
an  underwriter  is  strictly  Umited  to  his  own  share,  i.e.  the  contract  is  a  several  con- 
tract by  each,  and  not  a  joint  contract  by  all^). 

There  are  two  sorts  of  policies^) :  a  "voyage"  poUcy  {i.e.  one  in  which  the  hmits 
of  protection  are  defiaed  by  named  places)  and  a  "time"  pohcy  {i.e.  one  in  which 
the  limits  are  defined  by  named  dates).  The  chief  distinction  in  their  legal  incidents 
between  a  voyage  and  a  time  pohcy  arises,  as  wUI  be  seen,  in  regard  to  the  Warranty 
of  Seaworthiness.  A  voyage  pohcy  may  be  effected  for  a  voyage  of  any  length*). 
A  time  pohcy  (again  for  the  protection  of  the  revenue)  must  not  be  made  for 
a  longer  period  than  twelve  months S)  plus  the  period  covered  by  the  common  "con- 
tinuation clause",  which  provides  that  if  at  the  expiration  of  the  specified  12  months 
the  ship  is  at  sea  the  insurance  shall  continue  for  the  time,  not  exceeding  30  days, 
she  takes  to  arrive  at  a  port 8). 

Time  policy.  A  time  pohcy  usually  specifies  in  somewhat  verbose  language 
(largely  imnecessary)  the  various  situations  in  which  the  ship  may  be,  and  will  be 
covered,  dinging  the  period  insured.  The  form  usually  runs  thus :  "Say  for  and  during 
the  space  of  twelve  calendar  months  commencing  at  noon  of  20  February^)  1911 
and  ending  at  noon  of  20  February  1912,  (beginning  and  ending  with  Greenwich  Mean 
Time)  as  employment  may  offer,  in  port  and  at  sea,  in  docks  and  graving  docks, 
and  on  ways,  gridirons,  and  pontoons,  at  all  times,  and  in  aU  places,  and  all  occasions, 
services,  and  trades,  whatever  and  wheresoever,  under  steam  or  sail;  with  leave  to 
sail  with  or  without  pilots,  to  tow  and  assist  vessels  or  craft  in  aU  situations,  and  to 
be  towed,  and  to  go  on  trial  trips.  With  hberty  to  discharge,  exchange,  and  take 
on  board  goods,  specie,  passengers,  and  stores,  wherever  the  vessel  may  call  at  or 
proceed  to,  without  being  deemed  a  deviation,  and  with  hberty  to  carry  goods,  hve 
cattle  etc.  on  deck  or  otherwise". 

Voyage  Policy.  A  voyage  pohcy  may  refer  to  actual  named  ports,  e.g.  "At  and 
from  London  to  Hamburg,"  or  to  unnamed  ports  in  a  geographical  area,  e.g.  "any 
port  or  ports  in  any  order  on  the  West  Coast  of  South  America,  and  while  there  and 
thence  to  any  ports  of  call  and/or  discharge  in  the  United  Kingdom  and/or  on  the 
Continent  between  Bordeaux  and  Hamburg,  both  inclusive".  The  commencement 
of  the  voyage  is  decribed  as  being  either  "from"  or  more  commonly  "at  and  from". 
When  only  "from"  is  used,  the  ship  or  goods  are  covered  when  the  ship  starts  on 
her  voyage  from  the  named  port.  When  "at  and  from"  is  used  the  ship  is  covered 
as  soon  as  she  is  within  the  boundaries  of  the  port,  and  goods  are  covered  as  soon  as 
they  are  on  board  the  ship  in  the  port.  But  as  regards  goods  the  protection  is  usually 
made  to  start  earlier,  either  on  leaving  the  shore  for  the  ship  (under  the  clause 
"Including  all  risk  of  craft  to  and  from  the  vessel"),  or  on  leaving  the  warehouse  to 
be  carted  to  the  shore  (under  the  "warehouse  to  warehouse"  clause  referred  to 
on  p.  509  above). 

The  termination  of  the  voyage  under  the  old  form  of  pohcy  is  differently  des- 
cribed as  regards  ship  and  goods  respectively,  thus :  1.  "upon  the  said  ship  etc.,  until 
she  hath  moored  at  anchor  twenty-four  hours  in  good  safety",  and  2,  "upon  the  goods 
until  the  same  be  there  discharged  and  safely  landed".  The  limit  of  24  hours  after 
mooring  in  1.  is  usually  extended  in  modem  pohcies  by  the  addition,  at  the  end  of 
the  description  of  the  voyage,  of  the  words  "and  for  thirty  days  while  in  port  after 

1)  Home  Ins.  Go.  v.  Smith  [1898]  2  Q.  B.  351. 

2)  M.  Ins.  Act,  sect.  24  (2).    Cf.   Tyser  v.  Shipowners  Syndicate  [1896]  1  Q.  B.  135. 

3)  M.  Ins.  Act,  sect.  25  (1). 

*)  A  voyage  policy  may  include  a  period  of  30  days  in  port  at  the  termination  of  the  voyage, 
but  not  more.  If  it  covers  more  it  must  be  stamped  at  the  higher  rate  payable  on  a  time  poUoy. 
Stamp  Act,  1891,  sect.  94. 

6)  M.  Ins.  Act,  sect.  25  (2). 

«)  Finance  Act  1901  (1  Edw.  VII  cap.  7)  sect.   11. 

7)  By  some  historical  accident  most  time  policies  in  the  latter  part  of  the  19th  Century 
were  effected  as  from  20  February  in  each  year.    The  practice  is  now  abandoned. 
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arrival,"  1)  in  which  case  the  old  words  as  to  24  hours  should  be  deleted,  or  there  may 
be  a  question  if  the  result  is  not  to  give  31  days^)  after  arrival.  "Thirty  days"  in 
this  clause  means  thirty  periods  of  24  hours  beginning  from  the  time  when  the  vessel 
is  anchored  in  the  port  3).  Under  2.  the  goods  are  covered  until  landed,  i.e.  put  on  the 
quay  or  otherwise  off  the  sea,  which  includes  landing  by  boat  or  craft,  if  that  is  the 
customary  method  of  discharge.  But  again  provision  is  usually  made  by  a  special 
clause  to  cover  them  in  craft,  or  beyond  actual  landing  to  their  destined  warehouse. 

Subject-matter.  The  subject-matter  insured  must  be  specified  with  reasonable 
exactness  in  the  pohcy,  but  the  nature  of  the  assured's  interest  in  it  need  not  be  stated*) . 
Thus  e.g.  an  owner  of  cargo  must  insure  "cargo",  not  the  ship:  but  an  underwriter 
who  has  insxured  cargo  and  reinsures  may  reinsure  on  "cargo"  without  stating  that 
it  is  a  reinsurance^).  If  the  description  of  the  subject-matter  is  not  sufficiently  exact 
to  apprise  the  underwriter  of  the  nature  of  the  risk,  the  underwriter  may  be  protected 
from  Habihty  by  the  rule  as  to  concealment  of  material  facts.  Thus  e.g.,  as  deck 
cargo  is  subject  to  special  risks,  it  should  obviously  be  described  as  "deck  cargo" 
or  "on  deck"  and  not  merely  as  "cargo"  or  "goods"  ^). 

The  Mar.  Ins.  Act  provides  that  where  the  subject  insured  is  described  in  general 
terms  it  shall  be  construed  to  apply  to  what  the  assured  intended  to  insure  7).  There 
may  conceivably  be  difficulty  in  some  cases  in  reconciling  this  with  the  rule  that  the 
assured  need  only  be  interested  at  the  time  of  loss  8). 

Valuation.  A  pohcy  may  be  either  unvalued^)  (e.g.  £1000  on  the  ship  A),  or 
valued  {e.g.  £1000  on  the  ship  A  valued  at  £20  000)1").  The  majority  of  poUcies  in 
modern  times  are  valued.  If  the  valuation  so  inserted  in  the  pohcy  is  fixed  honestly 
it  is  conclusive  in  case  of  loss^i).  Thus  in  a  case  where  a  ship  valued  at  £20000  was 
insured  against  fire  only,  and  she  was  stranded  and  badly  damaged  and  was  then 
destroyed  by  an  accidental  fire,  the  assured  recovered  £  20  000  on  their  poUcies,  even 
though  at  the  time  of  the  loss  the  ship  had  by  other  perils  not  insured  against  in  fact 
lost  nearly  aU  her  value  i^). 

The  valuation  is  not  conclusive  in  determining  whether  there  is  a  constructive 
total  loss^^),  as  to  which  see  later. 

Floating  policy.  Instead  of  having  specific  poUcies  upon  each  shipment  of  their 
goods  merchants  may,  and  frequently  do,  effect  "floating"  insurances  for  a  large 
round  sum  upon  goods  to  be  subsequently  declared  and  valued.  This  is  done  in  two 
ways,  either :  i)  by  a  "shp"  or  open  cover  for  a  round  sum,  tmder  which  specific  poUcies  i*) 
are  subsequently  issued  for  each  shipment  as  it  occurs,  or  ii)  by  a  "floating"  poUcy 
for  a  round  sum,  upon  which  policy  specific  amounts  and  ships  are  subsequently 
indorsed,  the  poUcy  remaining  in  force  until  the  total  of  the  indorsements  makes  up 
the  insured  amount^^). 

When  such  a  "floating  poUcy"  is  exhausted  by  declarations  it  is  usually  followed 
by  a  fresh  floating  pohcy.  There  is,  of  course,  nothing  which  compels  the  same 
underwriters  to  issue  a  fresh  poUcy,  but  provision  is  commonly  made  for  securing 
that  the  final  declaration  shaU  be  completely  covered  by  the  insertion  of  the  clause : 


1)  Thus  the  voyages  specified  above  would  oommonly  be  written  —  "At  and  from  London 
to  Hamburg  and  for  30  days  while  in  port  after  arrival",  and  —  "At  and  from  any  port  or  ports 
etc.  .  .  .  Hamburg,  both  inclusive,  and  for  thirty  days  while  in  port  after  final  arrival".  The 
words  "while  in  port"  are  necessary  in  case  before  the  30  days  elapse  the  ship  starts  on  a  new 
voyage,  and  might  still  be  covered  notwithstanding. 

2)  See  footnote  (4)  on  p.  515. 

3)  Gornfoot  v.  RoycH  Exchange  Co.  [1904]  1  K.  B.  40. 
*)  M.  Ins.  Act,  sect.  26  (1)  (2)  (4). 

6)  Mackenzie  v.  Whitworth  (1875)  1  Ex.  D.  36.  So  a  carrier  insuring  his  liability  may  do  so 
by  a.  policy  on  "goods"  simpliciter.    Crowley  v.  Cohen  (1832)  3  B.  &  Ad.  478. 

8)  See  also  No.  17  of  the  Rules  of  Construction.    M.  Ins.  Act,  Sohed.   1. 

7)  M.  Ins.  Act,  sect.  26  (3). 

8)  M.  Ins.  Act,  sect.  6  (1). 

9)  See  Insurable  Value,  supra. 
W)  M.  Ins.  Act,  sect.  27  (1)  (2). 

11)  M.  Ins.  Act,  sect.  27  (3). 

12)  Woodeide  v.  Globe  Co.  [1896]  1   Q.  B.  105. 
18)  M.  Ins.  Act,  sect.  27  (4). 

1*)  This  may  obviously  be  the  more  convenient  method  for  the  merchant  who  is  likely 
to  sell  goods  on  o.  i.  f.  terms. 

16)  M.  Ins.  Act,  sect.  29  (1)  (2). 
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"In  the  event  of  any  shipment  coming  upon  this  pohcy  the  value  of  which  is  in  excess 
of  the  sum  then  remaining  available,  it  is  mutually  agreed  that  the  underwriters 
shall  grant  a  poHcy  for  such  excess  up  to  but  not  beyond  the  amount  of  this  policy, 
and  the  assured  shall  pay  the  premium  thereon  at  the  same  rate". 

The  assured  is  bound  to  declare  or  indorse  on  such  an  open  cover  or  floating  pohcy 
all  shipments  coming  within  its  terms,  i.e.  he  must  not  declare  the  bad  risks  and  keep 
the  good  risks  back;  and  he  must  declare  them  in  their  order  as  they  come,  i.e.  he 
must  not  by  postponing  a  declaration  on  which  there  is  no  loss  get  a  later  one  on 
to  a  policy  that  is  nearly  exhausted i).  Honest  mistakes  in  making  declarations  may 
however  be  rectified  even  after  loss^).  A  floating  pohcy  often  provides  the  basis 
on  which  goods  are  to  be  valued  (e.g.  "Invoice  cost  plus  charges  plus  —  per  cent") : 
if  there  is  no  such  provision  a  declaration  after  loss  must  be  made  as  if  the  pohcy 
were  unvalued  2). 

Form  of  policy.  The  ordinary  form  of  Lloyd's  Pohcy  is  given  in  the  1st  Schedule 
of  the  M.  Ins.  Act  3).  The  language  of  this  indicates  its  ancient  origin.  Except  for 
the  substitution  of  the  words  "Be  it  known  that"  for  the  less  commercial  phrase 
"In  the  name  of  God,  Amen"*)  (a  substitution  made  in  1850)  this  form  has  not  been 
altered  since  1779.  In  practice,  of  course,  the  form  is  largely  supplemented  by  the 
addition  of  clauses  added  upon  its  face.  The  forms  of  pohcy  used  by  the  companies 
are  very  similar  to  this  form. 

Construction  of  the  Policy.  Schedule  I  of  the  M.  I.  Act  gives  certain  rules  for 
the  Construction  of  the  Pohcy.  In  the  foUowing  notes,  on  matters  of  construction 
not  dealt  with  elsewhere,  reference  to  "Rules"  is  to  these  rules  in  the  Schedule^). 

The  name  of  the  assured  must  be  inserted  after  the  words  "Be  it  known  that" ; 
this  may  be  either  the  name  of  the  actual  assured,  or  the  name  of  the  broker  or  other 
agent  who  effects  the  pohcy  on  his  behalf.  In  practice  the  words  "and/or  as  agents" 
are  added  after  the  name,  so  that  the  pohcy  begins:  "Be  it  known  that  A.  B.  &  Co 
and/or  as  agents  as  well  in  their  own  name  etc."  Lost  or  not  lost;  See  Rule  1 ;  of  course 
the  loss  must  have  occurred  within  the  hmits  of  the  voyage  or  time  covered  by  the 
pohcy.  Rules  2,  3,  4,  5,  see  above  under  Voyage  Policy,  p.  515.  Rule  3  (b)  must  be 
read  subject  to  the  provision  of  sect.  42  of  the  Act,  as  to  which  see  below  under  Com- 
mencement of  the  Voyage,  p.525.  Whereof  is  Master  under  God,  for  this  present  voyage; 
the  blank  for  the  name  of  the  Master  is  in  practice  never  filled  in  in  modern  policies. 
The  two  blanks  after  the  phrases:  "aboard  the  said  ship"  and  "shall  be  arrived  at" 
in  practice  have  the  words  "as  above"  inserted;  in  the  blank  after  the  words  "upon 
the  said  ship  etc.,"  in  practice  nothing  is  inserted.  "To  touch  and  stay  at  any  ports 
or  places  whatsoever".  In  the  blank  foUowing  these  words  the  addition  "and  where- 
soever and  for  all  piu:poses"  is  commonly  made,  and  sometimes  there  is  further  added 
after  that,  "with  leave  to  tow  and  be  towed  and  to  assist  vessels  in  distress  or  other- 
wise, and  to  sail  with  or  without  pilots".  See  Rule  6,  which  means  that  the  liberty 
to  touch  and  stay  must  be  read  subject  to  sects.  46  to  49  of  the  Act  as  to  deviation  etc., 
which  are  discussed  below  under  The  Voyage,  pp.  526 — 528.  "Are  and  shall  be  valued 
at";  in.  the  blank  following  these  words  the  chief  details  as  to  the  matter  insured  and 
its  valuation  are  inserted,  e.g. 

"On  hull  and  materials  valued  at       £  20  000 

"On  machinery  and  boilers  valued  at £  10  OOP 

£  30  000 

Perils  of  the  Seas;  No  one  has  ever  succeeded  in  framing  a  perfect  definition  of  Perils 
of  the  Seas,  and  Rule  7  does  not  pretend  to  give  one.  See  below  under  Loss  and 
Abandonment,  p.  532  for  some  illustrative  cases.  "Perils  of  the  Seas"  includes  the 
action  of  ice  met  at  sea^).  "Fire";  damage  by  the  explosion  of  a  boiler  is  not  covered 

1)  M.  Ins.  Act,  sect.  29  (3). 

2)  M.  Ins.  Act,  sect.  29  (4).  and  sect.  16.  This  is  the  rule  of  law.  In  business  practice  when 
a  loss  has  occurred  before  declaration,  and  the  assured  is  known  and  respectable,  the  under- 
writers often  allow  him  to  make  the  declaration  on  the  same  basis  of  valuation  on  which  he  has 
made  his  previous  declarations. 

3)  M.  Ins.  Act,  sect.  30  (1),  Sched.   1. 

*)  One,  at  least,  of  the  old  London  Companies  still  begins  its  policy  with  these  words  of  piety. 
8)  As  regards  Rules  13  and  14  see  under  Particular  Average  Warranties,   below,  p.  533. 
As  regards  Rules  15,  16  and  17  see  voider  Insurable  Interest  p.  509  and  Insurable  Value,  p.  512. 
«)  Popham  V.  St.  Petersburg  Co.  (1904)  10  Com.  Cas.  31. 
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either  under  "fire"  or  the  "general  words"  i) ;  see  under  "Damage  to  Machinery, " 
below,  p.  533.  Perhaps  damage  done  by  an  explosion  of  gimpowder,  and  probably 
damage  done,  e.g.  to  flour,  by  the  smoke  of  a  fire  on  board,  would  be  recoverable. 
Pirates:  probably  the  best  definition  of  piracy  is,  "robbery  and  depredation  on  the 
sea  or  navigable  rivers  etc.,  or  by  descent  from  the  sea  upon  the  coast,  by  persons 
not  holding  a  commission  from  an  established  civilized  state"  2).  See  also  Rule  8. 
Thieves;  see  Rule  9;  this  covers  robbery  by  violence  (latrocinium)  not  secret  theft 
(furtum).  "Arrests,  Restraints  or  Detainments  etc..  See  Rule  10.  This  refers  to  acts 
of  State,  which  are  not  acts  of  hostihty  or  warfare,  but  in  the  same  way  as  "capture 
or  seizure,"  deprive  the  assured  of  his  property,  or  of  his  power  of  doing  as  he  likes 
with  it.  They  do  not  cover  the  ordinary  results  of  legal  proceedings  (e.g.  the  arrest 
of  a  ship  by  a  writ  in  rem  in  a  collision  suit),  but  they  do  include  the  acts  of  the  execut- 
ive government,  in  accordance  with  its  constitutional  or  legal  powers,  e.g.  as  by  a 
decree  prohibiting  the  export  or  import  of  some  particular  goods  3)  Barratry  means 
any  sort  of  fraudulent  or  wrongful  act  done  by  the  master  or  any  of  the  crew  for 
his  or  their  own  benefit  and  without  regard  to  the  interests  of  the  employer;  i.e. 
conscious  misdoing,  as  contrasted  with  mere  neghgence  however  gross.  See  Rule  11. 
Thus  it  was  barratry  of  the  master,  when  for  a  payment  to  himself  he  secretly  agreed 
with  a  man  to  take  him  on  board  and  land  him  on  a  certain  island,  which  involved  a 
deviation  from  the  ship's  proper  voyage  and  serious  extra  danger  to  the  ship*). 
"And  of  all  other  perils  losses  or  misfortunes,  etc."  These  words  are  called  "the  general 
words".  There  is  a  rule  of  EngHsh  Law,  appHcable  to  the  construction  of  aU  do- 
cuments, and  called  the  "Rule  of  Ejusdem  generis",  that  general  words  following 
upon  specific  words  are  to  be  limited  in  their  meaning  by  the  class  of  things  expressed 
in  the  specific  words :  hence  Rule  12.  Therefore  these  wide  words  serve  to  include 
among  the  insured  perils  only  causes  of  loss  of  the  same  kind  as  the  previously  express- 
ed perils.  And  accordingly  they  are  rarely  of  importance.  But  they  are  sometimes 
useful:  thus  when  a  ship  in  a  graving  dock  was  blown  over  by  a  violent  storm  and 
damaged  it  was  held  to  be  a  loss  by  a  "peril"  sufficiently  akin  to  "perils  of  the  seas" 
to  be  included^).  And  in  case  of  any  loss  or  misfortune,  etc.  This  is  the  "Sue  and  Labour 
Clause",  as  to  which  see  under  that  heading  on  p.  556.  "And  it  is  especially  declared 
and  agreed  etc.  This  is  the  "Waiver  Clause",  as  to  which  see  under  Notice  of  Abandon^ 
ment  on  p.  543.  "Confessing  ourselves  paid  the  consideration,  etc."  This  is  the  receipt 
for  the  premium  as  to  which  see  under  "The  Premium"  at  p.  530.  "N.B.  Com,  fish, 
salt,  fruit,  etc."  This  is  called  "The  Memorandum,"  as  to  which  see  under  "Particular 
Average  Warranties"  on  p.  553. 

Writing  and  Print.  It  is  a  general  rule  of  English  law  that,  in  the  construction  of 
documents  which  are  partly  printed  and  partly  in  writing,  the  written  words  are  to  be 
taken  as  of  more  importance  than,  and  as  controlling  the  meaning  of,  the  printed  words. 

Owing  to  the  inveterate  practice  by  which  the  old  form  of  pohcy  is  used  for  any 
marine  insurance,  whether  it  is  in  the  least  applicable  to  the  particular  insurance  or 
not,  and  is  more  or  less  skillfully,  or  unskiUfuUy,  adapted  to  the  particular  purpose 
by  added  matter,  two  results  follow :  /*Vs^,  the  added  clauses  even  though  printed  and 
not  written  are  in  most  cases  of  more  importance  than  the  old  printed  form,  and 
control  its  meaning,  and  secondly,  in  some  cases  parts  of  the  old  printed  form,  though 
not  deleted  from  the  pohcy,  must  be  held,  by  reason  of  the  added  matter,  to  be  in- 
applicable altogether,  and  so  to  be  neghgible  and  meaningless^). 

F.  C.  S.  clause.  Unless  it  is  specially  stipulated  to  the  contrary  in  the  shp, 
any  policy  at  the  present  time  effected  in  London  contains  as  a  matter  of  course  the 
"Free  of  Capture  and  Seizure  clause"  (F.  C.  S.).  This  runs  as  follows:  "Warranted 
free  from  capture,  seizure,  and  detention,  and  the  consequences  thereof,  or  of  any 
attempt  thereat,  piracy  excepted,  and  also  from  all  consequences  of  hostilities  or 
w^arhke  operations,  whether  before  or  after  the  declaration  of  war". 

Held  covered.  It  is  often  provided  by  a  clause  in  the  pohcy  that  in  the  event  of 
a  deviation,  or  breach  of  some  warranty,  the  assured  shall  be  "held  covered  at  a 

'^)  See  below  in  this  paragraph. 

2)  The  New  English  Dictionary  (Oxford)  svh  voce. 

3)  Cf.  Miller  V.  Law  Accident  Co.  [1903]  1  K.  B.  712. 
*)  Mentz  Decker  v.  Maritime  Co.  [1910]  1  K.  B.  132. 
6)  Phillips  V.   Barber  (1821)  B.  &  Aid.   161. 

6)  So  in  Cunard  v.  Marten  [1903]  2  K.  B.  511  the  "Sue  and  Labour  clause",  though  left 
in  the  policy  was  held  to  have  no  effect  whatever  as  part  of  the  Contract. 
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premium  to  be  arranged."  In  such  a  case,  if  the  parties  cannot  agree  on  the  proper 
premium,  the  Court  has,  as  a  question  of  fact,  to  decide  what  in  the  circumstances 
is  a  reasonable  premium i).  If  the  additional  risk  is  a  very  hazardous  one  the  Court 
may  protect  the  underwriter  by  finding  that  the  only  reasonable  premium  for  it 
would  be  equivalent  to  the  loss  sustained^). 

Execution  of  the  policy.  Each  company  issues  its  own  poHcy  for  the  amount 
it  insures.  A  company's  poUcy  is  sometimes  issued  under  seal  with  the  signature  of 
a  director  and  the  secretary  or  some  other  official,  or  it  may  be  only  signed,  and  that, 
either  by  one  or  two  directors  and  the  secretary,  or  merely  by  one  manager  or  other 
official.  This  variation  is  in  accordance  with  the  regulations  of  the  particular  company. 

A  Lloyd's  poUcy  is  "subscribed"  by  or  on  behalf  of  any  number  of  underwriters, 
whose  individual  subscriptions  make  up  the  total  of  the  sum  insured,  which  is  inserted 
at  the  head  of  the  policy.  Underwriters  at  Lloyd's  are  not  all  actively  engaged  in 
carrying  on  business  there.  The  active  underwriters  who  do  the  business  are  in  most 
cases  themselves  principals,  and  also  agents  for  others,  who  may  never  come  to 
Lloyd's  at  all.  Each  of  the  active  underwriters  thus  represents  a  group,  which  may 
consist  of  himself  and  one,  two,  or  any  number  of  others,  up  to  about  twenty  in 
the  case  of  the  largest  groups.  When  one  of  the  active  underwriters  initials  a  slip 
brought  to  him  by  a  broker,  he  does  so  by  putting  down  the  total  amount  for  which 
he  intends  to  write  for  all  his  "names"  (as  members  of  his  group  are  called),  and 
puts  his  initials  to  it  e.g.  "£500  A.B." 

When  the  broker  brings  the  policy  to  the  active  underwriter  to  be  executed  3) 
this  engagement  on  the  shp  "£500  A.  B".  has  to  be  translated  into  a  set  of  separate 
subscriptions  by  each  of  the  underwriter's  "names"  for  their  separate  shares  of  the 
total.  There  are  in  practice  two  methods  of  doing  this,  a)  the  old  method  of  setting 
out  against  each  "name"  the  amoimt  of  his  separate  share  of  the  total,  and  signing 
for  all  of  them,  or  b)  the  modem  method*)  of  setting  out  against  each  name  the 
fraction  of  the  total  which  he  undertakes,  and  signing  for  all  of  them.  To  effect  this 
every  active  underwriter  has  a  rubber  stamp  in  an  appropriate  form.  If  Mr  A.  B. 
underwrites  for  himseK  and  four  other  "names",  he  wUl  execute  the  policy,  in  respect 
of  his  "£500  A.  B."  on  the  slip,  in  the  first  or  the  second  of  the  following  forms 5), 
according  as  it  is  his  practice  to  use  the  old  or  the  new  method: 


£  100  A.  B.... 

£  100  CD.... 

Per  A.  £....6) 

£  100  E.  F. . . . 

One  hundred  pounds  each, 

£  100  G.  H.... 

1  January  1911. 

£  100  J.K.... 

A.  B.... 

^     1 

CD.... 

!o 

Per  A.  B...  .6) 

£  500' 

E.  P.... 

°  a 

•  Five  hundred  founds 

G.  H.... 

1  January  1911. 

J.  K.... 

C3 

b) 


It  is  not  the  rule  in  every  case  that  each  member  of  the  group  takes  the  same 
share,  as  in  the  above  example.  In  practice  one  or  more  members  of  a  group  take 
a  larger  share,  and  Mr.  A.  B's  rubber  stamp,  if  he  uses  the  modern  method,  may  well 
be  in  the  following  form: 

A.  B two  sevenths 

C  D . . . .one  seventh 

E.  F .  one  seventh 

G.  H two  sevenths 

J.  K  . . .  .one  seventh 


1)  M.  Ins  Act,  sects.  31,  88. 

2)  Oreenock  Oo.  v.  Maritime  Co.  [1903]  1  K.  B.  367. 

3)  See  under  Bitsitieea  Methods',  supra,  p.  508. 

*)  This  method  a)  faoihtates  book-keeping  and  b)  enables  an  underwriter  on  behalf  of 
his  group  to  accept  an  amount  in  odd  figures  not  easily  divisible  into  exact  shares.  The  old 
method  is  still  used  by  many. 

6)  Italics  represent  what  is  written,  the  rest  the  rubber  stamp. 

«)  The  actual  signature  is  usually  not  that  of  Mr.  A.  B.  himself  (who  is  too  busy  to  do  the 
work  of  signing  policies)  but  of  some  clerk  or  assistant  who  sits  by  him.  This  clerk  signs  his 
own  name,  not  A.  B.'s. 
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VII.  Double  Insurance.^) 

There  is  nothing  to  prevent  an  assured  effecting  policies  in  excess  of  the  value  of 
his  property,  and  he  sometimes  does  so,  either  by  accident,  or  because  he  doubts 
the  solvency  of  the  underwriters  on  some  policy  he  has  effected. 

An  example  of  double  insurance  arisiag  by  accident  is  the  case  where  a  shipowner, 
having  insured  his  ship  from  A.  to  B.,  then  insures  her  "at  and  from  B.  to  C."  If  the 
ship  coming  from  A  enters  the  harbour  at  B.,  and,  before  she  is  moored,  she  sustains  a 
loss  by  penis  insured  against,  there  is  a  double  insurance.  She  is  covered  by  the  first 
policy,  and  she  is  also  covered  by  the  second  as  being  "at  B."^)  To  prevent  this 
overlapping  a  clause  is  often  inserted  in  a  policy  either  in  the  form,  "Risk  to  Com- 
mence on  exjpiry  of  previous  policy,"  or  "Risk  not  to  attach  before  the  expiry  of 
previous  policies". 

When  an  excessive  insurance  is  thus  effected  there  is  said  to  be  Double  Insurance  ^) . 
Two  legal  results  follow :  i)  the  assured  can  only  recover  his  actual  interest  from  the 
various  underwriters,  but  he  may  do  so  from  any  of  them  in  any  order  he  likes*) ; 
ii)  the  underwriters  who  pay  the  assured  may  claim  contribution  from  the  underwriters 
who  have  not  paid  him,  so  that  they  all  bear  the  loss  in  their  proper  proportions^). 
This  is  a  result  of  the  principle  of  subrogation  6).  If  from  any  of  the  underwriters 
the  assured  recovers  more  than  the  amount  of  his  loss  he  is  hable  to  hold  the  excess 
as  trustee  for,  and  to  account  for  their  proportions  to,  the  underwriters  who  on 
this  principle  have  paid  more  than  they  should  7). 

Thus  3  an  assured  has  two  pohcies  covering  his  ship  at  the  same  time,  one  for 
£  10  000  and  the  other  for  £5000  upon  the  ship  valued  in  each  pohcy  for  £  10  000  and 
if  she  is  a  total  loss,  he  can  either  recover  £10  000  on  the  £10  000  pohcy  and  nothing 
on  the  £5000  policy,  or  £5000  on  each  of  the  pohcies.  Then  the  UabiUties  of  the 
two  sets  of  underwriters  will  be  adjusted  so  that  on  the  first  policy  ^"/u  and  on  the 
second  policy  Vi5  of  £10  000.  is  the  ultimate  burden.  If  the  two  policies  were 
£10  000  on  ship  valued  at  £12  000  and  £5000  on  ship  valued  at  £10  000  the  assured 
will  do  best  by  claiming  first  on  the  latter  pohcy,  when  he  wiQ  recover  £5000  on 
that  and  £7000  on  the  other  pohcy 8),  while  the  habihties  of  the  two  sets  of  under- 
writers ought  probably  to  be  adjusted  9)  so  that  those  on  the  £5000  policy  bear  */i5 
of  £10  000  (£3333—6—8)  and  those  on  the  £10  000  pohcy  bear  the  balance 
(£8666—13—4)  making  up  £12  000. 

All  these  rules  as  to  double  iasuranee  apply  only  in  the  case  of  two  or  more  in- 
surances upon  the  same  subject-matter  and  upon  the  same  insurable  interest  in  that 
subject-matter^").  Thus  if  a  merchant  insures  his  goods  in  a  warehouse,  and  the 
warehouseman  insures  the  same  goods  in  respect  of  his  habihty  for  them,  there  is 
no  double  insurance.  The  loss  will  be  borne  solely  by  the  imderwriters  of  that  one 
of  the  two  assured  who  if  there  were  no  insurances  at  aU  would  be  ultimately  hable 
for  the  loss  11). 

VIII.  Warranties.^^) 

In  Enghsh  legal  Uterature  there  is  a  discreditable  ambiguity  as  to  the  use  and 
import  of  the  word  warranty.  As  apphed  to  the  contract  of  marine  insurance  a 
warranty  is  that  which,  in  regard  to  other  contracts,  is  more  commonly  called  a 
condition,  i.e.  an  affirmation  or  promise  of  the  existence  of  some  fact  or  facts  upon 
the  non-existence  of  which  the  contract  ceases  to  exist.  Under  a  warranty  in  a 
marine  insurance  pohcy  the  assured  undertakes  that  some  particular  thing  shall 
or  shall  not  be  done,  or  that  some  condition  shall  be  fulfilled,  or  he  affirms  or  negatives 

1)  M.  Ins.  Act,  sect.  32. 

2)  Haugkton  v.  Empire  Co.  (1866)  L.  R.  1  Ex.  206. 

3)  M.  Ins.  Act,  sect.  32  (1). 

*)  M.  Ins.  Act,  sect.  32  (2)  (a)  (b)  (c). 

6)  M.  Ins.  Act,  sect.  80. 

6)  M.  Ins.  Act,  sect.  79. 

')  M.  Ins.  Act,  sect.  32  (2)  (d). 

*)  If  he  claimed  and  got  £10  000  on  the  larger  policy  he  could  then  recover  nothing  on 
the  other. 

')  The  point  is  doubtful  and  there  is  no  authority  upon  it. 

i")  M.  Ins.  Act,  sect.  32  (1)  "on  the  same  adventure  and  interest",  sects.  79  and  80. 
")  N.   Brit.  &  Merc.  Co.  v.  London  Liverpool  etc.  Co.  (1876)  5  Ch.  D.  569. 
12)  M.  Ins.  Act,  sects.  33—41. 
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the  existence  of  a  particular  state  of  facts^).  A  warranty  of  this  kind  must  be  exactly 
and  precisely  complied  with,  whether  it  affects  the  risk  or  not,  and  whether  non- 
compliance causes  a  loss  or  not :  if  it  is  not  complied  with  the  underwriter  is  discharged 
from  all  liability  as  from  the  time  of  the  breach  of  warranty^). 

A  warranty  may  be  express  or  implied  8).  The  implied  warranties  in  a  contract 
of  marine  insurance  (if  the  word  warranty  is  used  in  the  strict  sense  defined  above) 
are:  i)  the  warranty  of  seaworthiness*),  which  is  the  most  important  of  all;  ii)  a 
warranty  as  to  the  commencement  of  the  voyage  within  a  reasonable  time^).  The 
M.  Ins.  Act  also  speaks  of  implied  conditions  as  to  neutrality «),  and  an  implied  war- 
ranty of  legality^).  These,  however,  as  will  be  seen,  are  of  a  different  character. 
In  the  sense  in  which  "condition"  or  "warranty"  is  used  in  regard  to  them  it  might 
be  said  that  there  is  further  an  impUed  warranty  that  there  shall  be  no  change  of 
voyage  or  deviation 8). 

Express  warranties.  An  express  warranty  may  be  in  any  form  of  words  from 
which  the  intention  to  warrant  is  to  be  inferred^).  It  is  not  necessary  that  the  word 
"Warranted"  or  "Warranty"  should  be  used.  Indeed  the  word  is  often  used  as  the 
preface  to  a  clause  in  the  pohcy  which  is  not  a  "Warranty".  Thus  e.g.,  the  F.  P.  A. 
clause  begins  "Warranted  free  of  particular  average  etc."  If  this  were  a  "warranty" 
in  the  strict  sense  the  occurrence  of  any  particular  average  would  avoid  the  pohcy; 
whereas  the  clause  only  means :  "It  is  agreed  that  the  underwriters  shall  not  be  Uable 
for  particular  average  etc."  On  the  other  hand  "Warranted  to  sail  before  1  October" 
would  be  a  warranty,  and  if  the  ship  sailed  on  or  after  1  October  the  pohcy  would  be 
void.  So  the  description  in  a  pohcy:  "the  American  ship  — "  was  held  a  warranty 
that  she  was  an  American  ship;  "in  port  20  July"  a  warranty  that  she  was  so  in  port; 
while  on  the  other  hand  again  "on  the  cargo  being  1031  hogsheads  of  wine",  was  held 
not  to  be  a  warranty  that  this  was  the  only  cargo  to  be  on  board. 

As  an  example  of  express  warranties  in  a  modem  time  pohcy  the  following, 
which  are  the  Institute  Warranties  191110)^  may  be  given: 

1.  Warranted  not  to  enter  or  sail  from  any  port  or  ports  place  or  places  in  British 
North  America,  except  Halifax  for  purposes  of  coaling. 

2.  Warranted  not  to  enter  the  Baltic  beyond  13  deg.  E.  long.,  or  sail  from  a 
loading  port  therein  between  1st  October  and  1st  April. 

3.  Warranted  not  to  enter  the  White  Sea,  or  sail  from  a  loading  port  therein 
between  1st  October  and  1st  April,  and  not  to  proceed  East  of  Cape  Kanin  in 
the  Arctic  Ocean  absolutely. 

4.  Warranted  not  to  sail  with  Indian  Coal  as  cargo  between  1st  March  and 
30th  June. 

5.  Warranted  not  to  proceed  to  any  port  or  place  in  Siberia,  Behring  Sea,  or 
Alaska. 

On  payment  of  an  additional  premium  of  .  .  .  per  cent,  it  is  agreed  to 

cancel  Nos.  1,  2,  and  3  of  the  above  Warranties  —  except  British  North 

America  between  1st  September  and  1st  April  and  Cape  Kanin  Warranty. 

If  there  is  an  express  warranty  in  a  pohcy  that  a  ship  is  "safe"  or  "well"  or  "in 

port"  on  a  particular  day,  it  wiH  be  comphed  with  if  she  is  in  fact  in  safety,  or  in  port 

at  any  time  during  that  day^i). 

An  express  warranty  may  be  written  on  the  pohcy,  or  may  be  incorporated 
by  reference  to  some  other  document  if  that  reference  is  expressed  in  the  pohcyi^). 
Thus  a  pohcy  issued  by  a  Mutual  Association  i^)  may  by  reference  to  the  Rules  of 
the  Association  incorporate  some  express  warranty  contained  in  the  Rules  i*). 


1) 
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sect. 

33 
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V.  Harty  (1851)  6  Ex.  205. 
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An  express  warranty  does  not  exclude  an  implied  warranty  unless  it  be  inconsist- 
ent therewith^).  This  is  because  an  implied  warranty  is  attached  by  law  to  the 
contract.  If  the  parties  intend  that  legal  implication  to  be  negatived  they  must  do 
so  in  clear  terms.  In  accordance  with  this  where  a  policy  stated  that  the  underwriters 
shoidd  not  be  hable  for  loss  by  "rottenness,  inherent  defects  and  other  unseaworthiness" 
it  was  held  that  there  was  none  the  less  a  warranty  of  seaworthiness  implied  in  the 
policy^).  In  policies  on  goods  it  is  not  unusual  to  insert  a  clause:  "Seaworthiness  of 
ship  admitted,"  in  which  case  of  course  the  implied  warranty  of  seaworthiness  is 
excluded. 

Non-compliance  with  warranty.^)  If  a  warranty  is  not  strictly  comphed  with 
the  underwriter  is  discharged,  and  it  is  no  answer  for  the  assured  to  say  that  the  breach 
of  warranty  was  remedied  before  any  loss  happened,  or  that  the  breach  of  warranty 
had  no  effect  upon  the  risk  or  the  loss  ^ ) .  Thus  a  pohcy  contained  an  express  warranty : 
"Sailed  from  Liverpool  with  50  hands";  the  ship  in  fact  sailed  from  Liverpool  with 
only  46  hands,  but  she  took  6  more  on  board  at  a  Welsh  port.  Weeks  or  months 
later  she  was  lost  by  capture.  It  was  held  that  the  underwriters  were  discharged  by 
the  breach  of  warranty*). 

Non-compliance  with  a  warranty  is  excused  in  two  cases  only:  i)  when  the  cir- 
cumstances to  which  the  warranty  obviously  relate  and  which  alone  give  it  any 
sense  cease  to  exist^).  Thus  compliance  with  a  warranty  "to  sail  with  convoy"  would 
be  excused  if  before  the  vessel  sailed  peace  was  made  and  aU  hostilities  ended; 
ii)  when  by  the  terms  of  the  warranty  the  assured  undertakes  to  do  something  which 
by  a  subsequent  change  in  the  Enghsh  law  he  is  forbidden  to  do  5). 

A  breach  of  warranty  may  of  course  be  waived  by  the  underwriter  6),  i.e.  he  may 
consent  to  treat  the  policy  as  still  valid  notwithstanding  his  right  to  treat  it  as  void. 
This  fact  makes  the  distinction  between  a  "void"  and  a  "voidable"  contract  (it 
wiU  remembered  that  a  policy  is  "voidable",  if  there  has  been  concealment  of  a 
material  facf),  but  is  "void"  if  there  is  a  breach  of  warranty^),  one  of  language 
rather  than  of  substance. 

It  is  often  provided  by  a  clause  in  policies  that  any  breach  of  warranty  shaU  be 
held  covered  at  a  premium  to  be  arranged^),  as  to  which  see  above  p.  518.  This  means 
that  the  underwriter  is  not  to  treat  the  policy  as  void,  but  is  to  be  paid  an  extra 
premium  commensurate  with  the  risk  or  risks  added  by  the  breach  of  warranty. 
In  effect  the  result  is  that  there  are  no  warranties  at  all  in  the  policy,  but  it  is  to 
cover  a  variety  of  risks,  for  some  of  which  the  premium  is  fixed,  for  others  of  which 
it  is  to  be  fixed  if  or  when  they  arise  8). 

Warranty  of  Seaworthiness,  ^o)  In  every  "voyage"  policy,  whether  upon  ship, 
freight,  or  goods,  there  is  an  impUed  warranty  that  at  the  commencement  of  the 
voyage  the  ship  shall  be  seaworthy  for  the  purpose  of  the  particular  adventure 
insured^i).  There  is  no  warranty  of  seaworthiness  in  a  "time"  policy i^).  The  reason 
for  this  distinction  originally  was  that  at  the  beginning  of  a  time  pohcy  the  ship 
might  be  at  sea  or  in  any  part  of  the  world,  so  that  her  condition  might  be  beyond 
the  control  of  the  assured.  But  by  a  rigid  extension  of  the  rule  it  has  been  held 
that  in  a  policy  expressed  to  be  for  a  period  of  time  there  is  no  such  warranty, 

1)  M.  Ins.  Act,  sect.  35  (3). 

2)  Quebec  Mar.  Ins.  Go.  v.  Gommercial  Bank  (1870)  L.  R.  3  P.  C.  234. 

3)  Mar.  Ins.  Act,  sects.  33  (3),  34  (2). 

*)  De  Hahn  v.  Hartley  (1786)  1  T.  R.  343.  So  if  there  was  an  express  warranty  in  time 
of  war  "To  sail  with  convoy",  and  the  ship  did  not  sail  with  a  convoy,  it  would  not  avail  the 
assured  to  say  that  there  was  in  fact  no  convoy  with  whom  she  could  sail  and  that  the  loss  was 
solely  by  perils  of  the  seas. 

6)  M.  Ins.  Act,  sect.  34  (1). 
«)  M.  Ins.  Act,  sect.  35  (3). 

7)  M.  Ins.  Act,  sect.  18  (1). 

8)  M.  Ins.  Act,  sect.  33  (3). 

9)  Sometimes  the  extra  premium  to  be  paid  in  the  event  of  the  warranty  being  broken 
is  fixed  by  the  policy,  as  in  the  clauses  quoted  above  on  p.  521. 

10)  Mar.  Ins.  Act,  sect.  39. 

")  Mar.  Ins.  Act,  sect.  39  (1). 

12)  Mar.  Ins.  Act,  sect.  39  (4).  As  to  the  distinction  between  "voyage"  and  "time"  policies 
see  above  p.  515.  The  time  policies  issued  by  Mutual  Associations  often  provide  that  there  shall 
be  a  warranty  that  the  ship  is  seaworthy  at  the  beginning  of  each  voyage,  by  a  special  clause 
or  by  reference  to  their  Rules. 
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even  though  the  ship  at  the  beginning  of  the  period  is  either  expressed  to  be,  or  is 
in  fact,  starting  on  a  voyage,  or  Ijdng  in  the  port  where  the  insurance  is  effected, 
or  ia  the  port  where  the  assured  lives,  or  in  his  own  shipbuilding  yard. 

On  the  other  hand  there  is  an  implied  warranty  of  seaworthiness  of  the  ship 
in  every  voyage  pohcy,  even  in  a  policy  on  goods,  in  which  case  the  condition  of  the 
ship  is  usually  beyond  the  control  of  the  assured.^)  There  is  not,  however,  any 
implied  warranty,  in  a  policy  on  goods  which  includes  the  risk  of  craft  to  and  from 
the  ship,  that  the  lighters  shall  be  seaworthy  or  fit  for  their  purpose^). 

A  ship  is  seaworthy  within  the  obhgation  of  this  warranty  when  she  is  reasonably 
fit  in  aU  respects  to  encounter  the  ordinary  perils  of  the  sea  upon  the  insured  adven- 
ture^).  There  is  no  absolute  standard  of  seaworthiness.  The  degree  and  nature  of 
seaworthiness  required  is  relative  to  the  nature  of  the  ship,  or  the  subject  matter 
of  the  insurance  if  it  is  not  a  ship,  to  the  nature  of  the  voyage  and  its  particular 
stages,  and  to  the  nature  of  the  perils  she  is  likely  to  be  exposed  to.  Thus  if  the  in- 
surance is  expressed  to  be  on  a  stern-wheel  steamer  intended  for  use  on  an  African 
river,  and  insured  on  a  voyage  out  from  England  to  Africa,  she  need  not  be  (because 
she  cannot  be)  made  as  seaworthy  as  a  Union-Castle  Liner,  but  she  must  he  made 
as  seaworthy  as  her  inherent  nature  permits*) :  the  warranty  is  thus  relative  to  the 
nature  of  the  ship.  If  there  is  an  insurance  on  deck  cargo  by  a  ship  she  must  be  so 
stowed  and  equipped  as  to  be  fit  for  the  carriage  of  the  deck  cargo,  and  it  is  not 
enough  if  the  ship  is  merely  in  herself  and  so  far  as  her  own  safety  is  concerned  fit 
to  meet  all  likely  perils :  the  warranty  is  thus  relative  to  the  subject  matter  insured 
if  it  is  other  than  a  ship.  The  necessary  degree  of  fitness  or  seaworthiness  for  a  voyage 
in  the  summer  from  London  to  Hamburg  would  be  less  than  that  required  for  a 
winter  voyage  from  London  to  North  America :  the  warranty  is  thus  relative  to  the 
actual  voyage.  So  the  degree  of  fitness  on  one  and  the  same  voyage  would  be  less 
if  it  is  to  be  performed  in  the  height  of  summer  than  if  in  the  depth  of  winter :  the 
warranty  is  thus  relative  to  the  likely  perils  of  the  voyage. 

As  the  degree  of  fitness  required  is  relative  to  the  nature  of  the  voyage  and  its 
perils,  so  where  the  insured  voyage  includes  passages  of  varying  degree  of  peril 
the  fitness  may  vary  with  each  part  or  stage  of  the  voyage.  So  in  an  insurance  "at 
and  from  Manchester  to  Havre"  there  might  be  3  "stages" :  i.e. :  1.  in  port  at  Manches- 
ter; 2.  in  the  Manchester  Ship  Canal;  3.  at  sea. 

The  warranty  is  complied  with  if  the  ship  is  in  the  sense  herein  indicated  sea- 
worthy either  at  the  commencement  of  the  insured  voyage,  or,  if  the  principle  of 
stages  appUes,  at  the  commencement  of  each  stage.  Thus  if  a  ship  is  insured  "at  and 
from  a  port"  the  warranty  is  complied  with  if  she  is  when  in  port  fit  to  meet  the 
dangers  there,  even  if  not  fit  to  meet  the  dangers  of  the  high  seas,  provided  that 
before  leaving  the  port  she  is  made  fit  to  meet  those  greater  perils 5).  And  similarly 
as  regards  any  insured  voyage  involving  several  "stages"  as  suggested  above^). 

If  the  warranty  is  so  comphed  with  at  the  commencement  of  the  voyage,  or  any 
stage  in  it,  it  does  not  matter  if  the  ship  afterwards  becomes  unseaworthy  during 
the  voyage,  or  the  stage.  It  does  not  matter  even  if  she  becomes  unseaworthy  24 
hours,  or  even  an  hour,  after  this  commencement,  if  in  fact  she  was  seaworthy  at 
that  moment '').  In  other  words  there  is  said  to  be  only  an  initial  and  not  a  continuing 
warranty  of  seaworthiness. 

To  be  seaworthy,  i.e.  to  be  reasonably  fit  to  meet  the  ordinary  perils  of  the  sea 
in  all  respects,  does  not  refer  merely  to  the  structural  sufficiency  of  the  ship.  The 
ship  must  be  in  proper  repair,  and  the  engines  and  boilers  of  a  steamer  must  be  in 

1)  By  bijsiness  practice  the  underwriters  on  a  policy  on  goods  usually  do  not  raise  the 
defence  of  unseaworthiness  against  the  assured.  They  pay  the  assured  and  then  exercise  by 
subrogation  his  right  to  claim  against  the  shipowner  for  loss  of  the  goods  caused  by  the  unsea- 
worthiness. 

2)  Lane  v.  Nixon  (1866)  L.  R.  1  C.  P.  412. 

3)  M.  Ins.  Act,  sect.  39  (4). 

*)  Burgea  v.  Wichham  (1863)  3  B.  &  S.  669.  Of  course,  under  the  rules  as  to  disclosure 
and  concealment,  there  would  have  to  be  full  explanation  to  the  underwriter  of  the  nature  of 
the  vessel,  ifghe  did  not  know  that,  when  the  slip  for  the  policy  was  offered  to  him. 

6)  M.  Ins.  Act,  sect.  39  (1)  (2). 

«)  M.  Ins.  Act,  sect.  39  (3). 

')  Of  course  if  the  ship  becomes  unseaworthy  very  soon,  that  may  well  bo  strong  evidence 
that  she  was  not  in  fact  seaworthy  at  the  required  time.  See  below  as  to  Evidence  of  Unsea- 
worthiness.   But  this  concerns  questions  of  fact  rather  than  the  rule  of  law. 
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good  condition.  A  steamer  must  have  a  sufficient  supply  of  coal,  a  sailing  ship  must 
have  proper  sails,  any  vessel  must  have  proper  compasses,  charts,  anchors,  cables, 
and  the  like  equipment.  Any  vessel  must  have  a  competent  captain,  and  a  sufficient 
and  competent  crew.  As  the  health  of  the  crew  is  essential  to  their  competence,  a 
vessel  must  have  medical  necessaries,  and  of  course  food  for  their  sustenance.  The 
vessel  must  also  be  fit  as  a  vehicle  for  cargo;  her  stowage  must  be  secure  and  she 
must  not  be  overloaded. 

The  doctrine  of  "stages"  above  mentioned  has  in  recent  times  been  rather 
pecuharly  apphed  to  the  provision  of  bunker  coal  as  a  necessity  for  a  steamer  if 
she  is  to  be  seaworthy.  Upon  a  long  Ocean  voyage  a  steamer  must  coal  at  various 
ports,  and  it  hsis  been  held  that  failure  at  such  a  port  to  take  coal  sufficient  to  carry  her 
to  the  next  coaling  port  is  a  breach  of  the  warranty  of  seaworthiness.  This  applies 
the  doctrine  of  stages  to  portions  of  the  voyage  limited  only  by  the  usual  or  the 
intended  coaling  ports,  the  physical  conditions  of  such  stages  perhaps  being  in  all 
cases  the  same. 

Evidence  of  unseaworthiness.  If  the  underwriter  alleges  a  breach  of  the  warranty 
it  is  for  him  to  prove  that  the  ship  was  unsea worthy.  But  if  very  shortly  after  leaving 
port,  and  without  the  occurrence  of  any  bad  weather,  a  ship  leaks  or  founders  the 
underwriter  may  say  "Res  ipsa  loquitur,"  and  as  a  matter  of  logic  the  assured  may 
have  to  disprove  the  inference^).  There  is  hereby  no  shifting  of  the  onus  of  proof;  the 
underwriter  discharges  that  onus  by  the  facts  he  proves,  and  the  assured  must  rebut 
them  if  he  is  to  succeed. 

Loss  by  unseaworthiness  which  is  no  breach  of  warranty.  The  Mar.  Ins  Act 
lays  down  ia  sect.  39  (5),  as  an  addendum  to  the  statement  that  in  a  time  policy  there 
is  no  warranty  of  seaworthiness,  that  where  with  the  privity  of  the  assured  a  ship  is 
sent  to  sea  in  an  unseaworthy  state  the  insurer  is  not  liable  for  any  loss  attributable 
to  unseaworthiness.  This  is  an  illogical  addition.  The  matter  dealt  with  has  nothing 
to  do  with  the  warranty  of  seaworthiness :  it  is  in  fact  a  particular  application  of  the 
more  general  principle  laid  down  in  sect.  55  (2)  (a),  viz.  that  the  assured  cannot 
recover  for  any  loss  brought  about  by  his  own  misconduct. 

Policy  on  Goods.  In  a  voyage  pohcy  on  goods  (and  a  time  poUcy  on  goods  is 
hardly  possible)  there  is,  as  we  have  seen,  an  imphed  warranty  that  the  ship  that 
carries  them  is  seaworthy.  And  this  means  not  only  a  warranty  that  the  ship  is  in 
herself  fit  to  meet  the  ordinary  perils,  but  that  she  is  in  respect  of  the  cargo  so  equipped 
provided  and  stowed  that  she  is  reasonably  fit  to  carry  the  cargo  2).  Thus  in  a  poliey 
on  live  cattle  there  is  an  implied  warranty  that  the  ship  shall  be  properly  ventilated 
for  their  carriage  3). 

But  there  is  no  warranty  that  the  goods  are  seaworthy  or  fit  to  meet  the  ordinary 
perils  of  the  voyage*).  In  this  respect  goods  insured  are  very  much  in  the  same 
position  as  a  ship  under  a  time  pohcy. 

Nationality  and  Neutrality.  There  is  no  imphed  warranty  as  to  the  nationality 
of  a  shipS);  there  may  of  course  be  an  express  warranty,  and  as  we  have  seen^), 
this  may  be  created  merely  by  a  description  in  the  policy,  e.g.  "The  American  ship." 
Nor  is  there  any  implied  warranty  that  the  nationahty  of  a  ship  shall  not  be  changed 
during  the  risk''). 

There  is  no  implied  warranty  that  a  ship  or  goods  are  the  property  of  neutrals. 
But  an  assured,  in  time  of  actual  or  threatened  war,  may  give  an  express  warranty 
of  neutrahty.  Many  cases  upon  this  arose  in  the  great  wars  at  the  end  of  the  18th 
and  beginning  of  the  19th  centuries.  If  the  assured  so  expressly  warrants  neutrahty 
he  is  deemed  to  undertake  that  at  the  beginning  of  the  risk  or  voyage  the  insured 
property  shaU  in  fact  be  neutral S).  Breach  of  this,  i.e.  if  it  is  not  in  fact  so  neutral, 
whether  by  the  fault  of  the  assured  or  by  incidents  beyond  his  power  (e.g.  through 
his  country  declaring  war)  wiU  avoid  the  pohcy.  He  further  undertakes  that  ao  far 
he  as  can  control  the  matter  the  property  shall  remain  neutral  during  the  risk  or  voyage. 

1)  See  Undaay  v.  Kkin  [1911]  A.  C.  194. 

2)  M.  Ins.  Act,  sect.  40  (2). 

3)  Sleigh  v.   Tyser  [1900]  2  Q.  B.  333. 
*)  M.  Ins.  Act,  sect.  40  (1). 

6)  M.  Ins.  Act,  sect.  37. 

*)  See  above  under  Express  Warranties. 

')  M.  Ins.  Act,  sect.  37. 

«)  M.  Ins.  Act,  sect.  36  (1). 
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The  Marine  Insurance  Act i)  speaks  of  "implied  conditions"  as  to  these  matters: 
it  would  perhaps  have  been  more  satisfactory  to  say  that  an  express  warranty  of 
neutrality  is  to  be  construed  as  an  abbreviated  method  of  making  express  undertak- 
ings to  the  above  effect. 

The  Mar.  Ins.  Act  further  provides  that  if  a  ship  is  expressly  warranted  neutral 
the  assured  undertakes  that  she  shall  be  possessed  of  the  necessary  documents  show- 
ing neutraUty,  and  shall  not  use  false  or  simulated  papers,  and  that  if  any  loss  occurs 
through  a  breach  of  this  undertaking,  the  underwriter  may  avoid  the  policy^).  Here 
again  is  an  undertaking  different  from  a  warranty  as  properly  defined.  Breach  of 
warranty  discharges  the  underwriter  whether  the  breach  causes  a  loss  or  not^). 
This  provision  only  relieves  the  underwriter  in  case  the  breach  causes  a  loss. 

In  the  view  of  the  present  writer  this  sect.  36  (2)  of  the  Act  has  altered  the  law, 
in  that  it  does  not  reproduce  the  law  as  previously  laid  down  in  the  cases.  The  rule 
that  an  underwriter  is  not  liable  for  a  loss  caused  by  the  action  of  the  assured  in 
allowing  the  ship  not  to  have  proper  documents,  or  to  have  false  documents,  was 
applied  in  the  old  cases  where  there  was  no  express  warranty  of  neutrahty*).  The 
rule,  as  this  writer  thinks,  was  a  particular  apphcation  of  the  more  general  principle 
that  an  assured  cannot  recover  for  a  loss  which  has  been  brought  about  by  his  own 
misconduct :  as  to  which  see  later  5).  Consistently  with  this  the  owner  of  insured  goods 
is  not  debarred  from  recovering  for  their  loss  by  capture  when  that  has  been  occa- 
sioned by  the  ship  not  having  proper  documents  8). 

Legality.  The  Mar.  Ins.  Act  provides  that  there  is  an  implied  warranty  that  the 
adventure  insured  is  a  lawful  one').  Here  again  this  seems  an  unfortunate  use  of 
the  term  warranty.  An  insurance  on  an  unlawful  adventure  {e.g.  on  a  shipment  of 
goods  intended  to  be  smuggled  into  England)  isinvaUd^),  and  the  invahdity  depends 
on  positive  law,  not  merely  on  an  implied  term  of  the  insurance  contract.  That  this 
is  so  is  clear  from  the  fact  that  the  underwriter  could  not  waive  8)  the  breach  of  war- 
ranty and  so  make  the  poUcy  a  valid  one. 

The  section  further  provides  that  there  is  an  imphed  warranty  that  so  far  as  the 
assured  can  control  the  matter  the  adventure  shall  be  carried  out  in  a  lawful  manner. 

If  a  voyage  which  might  otherwise  be  legal  is  carried  out  by  the  assured  in  an 
illegal  manner  {e.g.  through  his  violating  some  statutory  rule  of  navigation  or  stowage) 
it  may  be  rendered  an  illegal  voyage,  so  that  the  assured  cannot  recover  on  his  insur- 
ance. The  cases  which  prompt  the  insertion  in  the  section  of  the  words  "so  far  as 
the  assured  can  control  the  matter"  decide  that  where  the  illegality  during  the  voyage 
is  solely  due  to  the  acts  of  the  master  i") ,  the  assured  is  not  affected  thereby.  Such  cases 
do  not  deal  with  the  question  as  a  matter  of  implied  contract  between  the  assured 
and  his  imderwriter. 

IX.  The  Voyage.") 

When  an  insurance  is  effected  upon  a  named  voyage  the  underwriter  is  only 
liable  for  losses  that  occur  within  the  limits  of  that  voyage  12).  There  are  va- 
rious particular  points  that  illustrate  this  fairly  obvious  rule. 

Commencement  of  voyage.  When  the  named  voyage  is  either  "at  and  from" 
a  place,  or  "from"  a  place,  the  ship  need  not  be  at  the  place  at  the  time  when  the 
policy  is  effected.  But  she  must  be  at  the  place  and  start  on  the  voyage  within  a 
reasonable  time,  or  the  underwriter  may  avoid  the  pohcy  i^).  Thus  when  a  policy  was 


1)  M.  Ins.  Act,  sect.  36  (1). 

2)  M.  Ins.  Act,  sect.  36  (2). 

3)  See  above  under  "Non-Compliance  with  Warranty". 

*)  See  e.  g.  Bell  v.  Carstairs  (1811)  14  East,  374,  at  p.  375,  and  especially  Lord  EUenborough 
at  p.  385. 

6)  Infra,  p.  533. 

8)  Dawson  v.  Atty  (1806)  7  East,  367.  Note  that  sect.  36  (2)  of  the  Act  refers  only  to  "a  ship". 

')  M.  Ins.  Act,  sect.  41. 

8)  M.  Ins.  Act,  sect.  3  (1). 

9)  He  could  of  course  pay  a  loss  on  the  illegal  contract.    But  he  could  not  in  Coiirt  waive 
the  illegality,  as  he  could  waive  a  breach  of  warranty. 

10)  Cf.  M.  Ins.  Act,  sect.  65  (2)  (a). 

11)  M.  Ins.  Act,  sects.  42—49. 

12)  Cf.  M.  Ins.  Act,  sect.  75  (2). 

13)  M.  Ins.  Act,  sect.  42  (1). 
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effected  on  13th  July  upon  a  ship  "at  and  from  Montreal,"  and  the  ship  did  not 
arrive  at  Montreal  until  30th  August,  the  underwriter  was  discharged.  What  is  a 
reasonable  time  is  in  every  case  a  question  of  fact^).  It  is  no  answer  for  the 
assured  to  prove  that  the  delay  was  occasioned  by  circumstances  beyond  his 
control^). 

If  the  delay  was  caused  by  circumstances  known  to  the  underwriter  when  he 
wrote  the  risk,  so  that  he  had  reason  to  expect  the  delay,  or  if  he  waives  the  condition, 
i.e.  acquiesces  in  the  delay  as  venial,  the  assured  does  not  lose  the  benefit  of  his  policy  3). 
The  reason  is  fairly  obvious.  The  underwriter  fixes  the  premium  for  the  named  risk : 
if  he  is  aware  that  delay  in  its  commencement  is  probable  he  takes  it  into  account 
in  so  fixing  the  premium.  The  principle  involved  is  akin  to  that  underlying  the  rules 
as  to  concealment  and  disclosure  of  material  facts. 

The  time  when  "the  contract  is  concluded",  within  the  meaning  of  sect  42  (1) 
of  the  Act  is  the  initialling  of  the  slip,  not  the  signature  of  the  poHcy*). 

Abandonment  of  voyage.  If  the  ship  does  not  sail  from  the  place  of  departure 
named  in  the  poUcy  it  is  fairly  obvious  that  the  risk  never  attaches,  and  the  under- 
writer cannot  possibly  be  hable  for  any  loss  to  the  ship  occuring  after  she  has  sailed 
from  a  different  port  altogether 5). 

If  the  ship  sails  from  the  named  place  of  departure  but  not  for  the  named  destina- 
tion the  risk  equally  does  not  attach^).  She  is  not  upon  the  insured  voyage.  If  she 
were  insured  from  London  to  Monte  Video,  and  she  in  fact  sails  from  London  to 
Capetown,  the  underwriter  would  not  be  liable  for  a  loss  at  the  mouth  of  the 
Thames.  I 

Change  of  Voyage.  In  the  last  case  the  ship  never  started  for  the  named  destkia- 
tion.  If  she  does  start  from  the  named  place  of  departure  for  the  named  destiaation, 
but  in  the  course  of  the  voyage  her  destiaation  is  changed  to  a  different  place,  then 
there  is  said  to  be  a  change  of  voyage,  and  the  underwriter  is  discharged  from  Habihty 
after  the  determination  to  change  the  voyage  is  manifested').  Thus  if  a  ship  is 
insured  from  London  to  Monte  Video  and  starts  from  London  to  Monte  Video,  but 
the  owner  by  signal  from  Beachey  Head  in  the  EngUsh  Channel  orders  the  captain 
to  proceed  to  Capetown  instead,  the  underwriter  will  be  liable  for  any  loss  sus- 
tained before,  but  not  for  any  loss  that  occurs  after  this  order  is  signalled,  not 
even  for  a  loss  after  Beachey  Head  when  the  ship  is  stiU  on  the  course  she  would 
have  had  to  make  if  bound  for  Monte  Video. 

Deviation.  There  is  yet  another  possibility.  The  ship  may  sail  from  the  named 
place  bound  for  the  named  destination,  but^during  her  voyage  she  may  depart  from 
the  proper  course  to  that  destination 8).  This  is  called  a  deviation.  What  is  the  "pro- 
per course"  of  the  voyage,  for  the  purpose  of  this  rule,  is  either  the  course  specified 
in  thepohcy^),  or,  if  it  is  not  so  specified,  the  usual  and  customary  course  between 
the  named  ports  of  departure  and  destination  i") .  Thus  if  a  ship  is  insured  from  London 
to|Monte  Video  there  would  be  a  deviation  if  she  sailed  to  Monte  Video  calling  at 
Capetown  on  the  way. 

Where  there  is  a  deviation  without  lawful  excuse  ii)  the  underwriter  is  discharged 
altogether  from  habihty  from  the  time  of  the  deviation  i^).  Even  if  the  ship  gets  back 
again  on  her  proper  course  the  underwriter  is  not  hable  for  any  lossii).  Thus  if  a  ship 
was  insured  from  London  to  Bordeaux,  and  after  leaving  London  she  went  off  to 
Hamburg  and  thence  to  Bordeaux,  the  underwriter  would  be  discharged  from  the 
moment  she  turned  off  her  course  to  go  to  Hamburg:  and  if  she  came  back  from 
Hamburg  without  any  accident  and  passed  down  the  Straits  of  Dover  for  Bordeaux, 

1)  M.  Ins.  Act,  sect.  88. 

2)  Contrast  the  rule  as  to  deviation  or  delay  in  the  course  of  the  voyage,  discussed  below. 

3)  M.  Ins.  Act,  sect.  42  (2). 

*)  Maritime  Co.  v.  Stearns  (1901)  6  Com.  Cas.  182.    See  M.  Ins.  Act,  sect.  89. 
8)  M.  Ins.  Act,  sect.  43. 
6)  M.  Ins.  Act,  sect.  44. 
')  M.  Ins.  Act,  sect.  45. 

8)  In  the  language  of  Casaregis  —  Iter  navia,  the  course  of  the  ship,  differs  from  iter  viaggii, 
the  insured  voyage. 

»)  M.  Ins.  Act,  sect.  46  (2)  (a). 

10)  M.  Ins.  Act,  sect.  46  (2)  (b). 

11)  See  below  as  to  Excusable  Deviation. 

12)  M.  Ins.  Act,  sect.  46  (1). 
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the  underwriter  would  not  be  liable  for  any  loss  in  the  Straits  or  after.  Nor  does  it 
matter  whether  the  deviation  has  or  has  not  increased  the  perils  of  the  voyage. 

It  is  the  fact  of  deviation  that  is  important.  A  mere  intention  to  deviate,  if 
not  acted  upon,  has  no  effect i). 

If  there  are  several  ports  of  discharge  named  in  the  policy  the  ship  must,  in  the 
absenceof  lawful  excuse^),  proceed  to  them  or  to  such  as  she  does  go  to,  in  the  order 
named  in  thepolicy^).  If  she  does  not,  there  is  a  deviation  which  relieves  the  under- 
writerS).  Thus  under  a  pohey  "from  London  to  Palermo,  Messina  and  Naples,"  if 
the  ship  went  to  Naples  and  then  to  Palermo  and  Messina,  the  underwriter  would 
be  liable  for  no  loss  after  the  ship  left  the  route  for  Palermo  to  proceed  towards 
Naples.    But  she  may  go  to  Naples  only  if  that  is  her  only  intended  destination. 

If  there  are  several  ports  of  discharge  indicated  but  not  named  in  the  policy: 
e.g.  "to  any  port  or  ports  on  the  West  Coast  of  South  America"  the  ship  must  proceed 
to  such  ports  as  she  does  go  to  in  their  geographical  order.  If  not  there  is  a  deviation*). 

Delay.  The  proper  course  of  the  insured  voyage  may  be  departed  from  not  only 
in  respect  of  place,  but  also  in  respect  of  time.  The  voyage  must  be  carried  on  with 
aU  reasonable  dispatch.  If,  without  excuse^),  there  is  unreasonable  delay  the  under- 
writer is  discharged  from  the  time  when  the  delay  becomes  unreasonable^).  What 
is  an  unreasonable  delay  is  ia  any  particular  case  a  question  of  fact').  It  is  immaterial 
whether  the  delay  in  fact  increases  the  risks  of  the  voyage  or  not.  Thus  if  a  ship 
was  insured  in  the  winter  from  A  to  B  and  C,  she  might,  by  being  laid  up  for  some 
time  at  B,  have  a  summer  instead  of  a  winter  voyage  from  B  to  C.  None  the  less  the 
underwriter  would  be  discharged  from  habihty  directly  the  delay  at  B  became  exces- 
sive and  therefore  unreasonable. 

The  word  "deviation"  is  commonly  used  to  denote  delay  during  the  voyage 
as  well  as  deviation  in  the  stricter  sense  {i.e.  departure  from  the  proper  route).  And 
under  the  deviation  clause  S)  deviation  by  delay  as  well  as  by  change  of  route  is  held 
covered  9). 

Excuses  for  deviation  or  delay.  Deviation  or  delay  is  excused,  and  does  not 
affect  the  right  to  recover  under  the  poUcy,  if  it  is  justified  by  the  express  or  implied 
terms  of  the  poHcy,  or  if  it  is  made  necessary  by  some  physical  or  moral  constraint. 
The  Marine  Insurance  Act  specifies!")  excuses  for  deviation  or  delay  under  seven  heads 
as  follows: 

1.  Where  it  is^authorised  by  any  special  term  in  the  pohcy.  Thus  in  a  policy 
from  A  to  B  there  might  be  a  clause :  "With  leave  to  call  and  land  cargo  at  C." 
Going  to  C  would  then  be  no  deviation.  But  there  must  still  be  no  departure 
from  the  imphed  agreement  to  carry  on  the  voyage  with  reasonable  dispatch. 
Therefore  a  delay  at  C  for  an  unreasonable  time  would  constitute  a  deviation, 
even  though  going  there  without  undue  delay  would  not. 

2.  When  it  is  caused  by  circumstances  beyond  the  control  of  the  captain  or  the 
assured.  This  is  the  most  important  of  all  the  rules.  Therefore  delay  in  a 
port  by  reason  of  insufficient  water  on  the  bar,  or  being  driven  out  of  the 
proper  course  by  bad  weather,  or  any  similar  deviation  or  delay  that  is  clearly 
involxmtary,  is  excused. 

3.  Where  it  is  reasonably  necessary  to  comply  with  an  express  or  impUed  war- 
ranty. Thus  if  a  river  steamer  were  insured  down  a  river  to  a  port  at  its  mouth 
and  from  thence  across  the  sea,  (which  would  involve  a  warranty  of  sea- 
worthiness of  varying  degrees  for  the  two  stages  by  river  and  by  sea),  time 
reasonably  occupied  at  the  port  in  making  her  seaworthy  for  the  sea  voyage 
would  not  constitute  any  deviation.    So  under  a  poHcy  "from  A  to  B  and 

1)  M.  Ins.  Act,  sect.  46  (3). 

2)  See  below  as  to  Excusable  Deviation. 

8)  M.  Ins.  Act,  sect.  47  (1).  Of  course  the  order  in  which  ports  are  named  in  the  policy- 
might  be  held  to  be  overridden  by  the  obvious  necessities  of  the  case  —  e.  g.  under  a  policy 
"from  New  York  to  Manchester  and  Liverpool". 

*)  M.  Ins.  Act,  sect.  47  (2). 

6)  See  below  as  to  Excuses  for  deviation  or  delay. 
8)  M.  Ins.  Act,  sect.  48. 

7)  M.  Ins.  Act,  sect.  88. 

8)  See  below. 

»)  Hyderabad  Go.  v.   WiUoughby  [1899]  2  Q.  B  530. 
10)  M.  Ins.  Act,  sect.  49  (1). 
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while  there  and  thence  to  C."  with  a  warranty,  "not  to  sail  from  B  before 
1st  April",  any  delay  at  B  to  wait  for  1st  April  would  be  excused. 

4.  Where  reasonably  necessary  for  the  safety  of  the  ship  or  other  insured  pro- 
perty, e.g.  putting  iato  a  port  of  refuge  for  repairs  of  the  ship,  or  putting 
into  a  port  to  attend  to  cargo  which  has  been  damaged  and  requires  to  be 
dried  or  reconditioned. 

5.  For  the  purpose  of  saving  human  life  on  the  insured  or  on  any  other  ship. 
Life  Salvage  always  justifies  deviation  or  delay.  On  the  other  hand  deviation 
or  delay  to  salve  property  where  no  hves  are  in  danger,  and  for  the  benefit 
of  the  assured's  pocket  in  earning  salvage,  is  not  excusable. 

6.  For  the  purpose  of  obtaining  medical  or  surgical  assistance  for  any  person  on 
board  the  ship. 

7.  Where  the  deviation  is  caused  by  barratry^)  of  the  master  or  crew,  if  barratry 
is  one  of  the  perils  insured  against.  Deviation  caused  by  barratry  of  the  crew 
would  be  covered  by  rule  2  above.  Deviation  by  barratry  of  the  master 
would  not. 

When  the  cause  which  excuses  deviation  or  delay  ceases  to  operate  the  ship 
must  resume  the  insured  voyage  and  prosecute  it  with  reasonable  dispatch  2).  The 
Mar.  Ins.  Act  2)  speaks  of  her  "resuming  her  course".  This  does  not  mean  that  she  must 
necessarily  get  back  to  the  spot  from  which  she  deviated.  If,  for  example,  a  steamer 
insured  from  Monte  Video  to  London  necessarily  puts  into  Pemambuco  to  repair 
damage,  she  may,  when  the  damage  is  repaired,  sail  straight  from  Pernambuco  to 
London  without  going  back  to  the  spot  from  whence  she  left  her  original  course  to 
London  in  order  to  bear  up  for  Pemambuco. 

Deviation  Clause.  The  underwriter  sometimes  agrees  by  a  special  clause  that  in 
the  event  of  deviation  he  shall  be  entitled,  not  to  the  discharge  from  liabiUty  that  the 
law  gives  him,  but  only  to  an  increase  of  premium  to  be  agreed^).  An  example  of 
such  a  clause  is :  "In  the  event  of  the  ship  making  any  deviation  or  change  of  voyage 
it  is  mutually  agreed  that  such  deviation  or  change  shall  be  held  covered  at  a  premium 
to  be  agreed."*)  It  will  be  noticed  that  this  refers  to  "deviation"  and  "change  of 
voyage".  These  words  wiU  be  construed  strictly,  and  they  do  not  cover  anything 
beyond  what  is  strictly  a  deviation,  (including  deviation  by  delay)  or  change  from  the 
insured  voyage  after  that  voyage  has  begun.  They  cannot  be  used  to  cover  a  voyage 
which  from  its  beginning  is  other  than  the  insured  voyage  and  is  substituted  for  it^), 
even  though  that  other  voyage  is  in  fact  no  more  hazardous  than  the  insured  voyage. 
In  other  words  they  only  cover  "change  of  voyage"  or  "deviation"  but  not  "abandon- 
ment of  voyage",  as  those  are  described  under  those  headings  above. 

X,  Assignment  of  Policy.®) 

A  marine  pohcy  may  be  assigned  unless  it  contains  terms  expressly  prohibiting 
assignment').  Some  policies  issued  by  Mutual  Associations*)  prohibit  assignment 
without  the  consent  of  the  Association :  this  is  to  safeguard  the  Association  as  to  the 
payment  of  calls.  The  ordinary  policy  of  Lloyd's  or  the  Companies  not  only  does 
not  prohibit,  but  by  its  opening  words  9)  contemplates  assignment.  The  underwriters 
on  a  time  policy  on  ship  or  steamer  sometimes  guard  themselves  against  the  trans- 
ference of  the  vessel  and  its  insurance  to  new  owners,  in  whom  they  have  not  confid- 
ence, by  a  clause  to  this  effect:  "In  the  event  of  the  vessel  being  sold  or  transferred 
to  new  managing  owners  during  the  currency  of  this  policy,  then,  unless  the  under- 
writers agree  in  writing  to  such  sale  or  transfer,  this  poUcy  shall  be  cancelled  immedia- 

1)  See  No.  11  of  the  Rules  for  Construction  of  the  Policy  in  Schedule  I  of  the  M.  Ins.  Act. 

2)  M.  Ins.  Act,  sect.  49  (2). 

3)  Cf.  the  similar  clause  as  to  breach  of  warranty,  supra,  pp.  518,  522. 

*)  If  the  parties  cannot  agree  on  what  is  a  reasonable  premium  the  Court  must  settle  it 
as  a  question  of  fact.  M.  Ins.  Act,  sect.  88.  To  the  clause  as  above  quoted  there  are  often  added 
the  words,  —  "provided  due  notice  be  given  by  the  assured  on  receipt  of  advice  of  such  deviation 
or  change  of  voyage". 

6)  Simon  Israel  v.  Sedgwick  [1893]  1  Q.  B.  303. 
«)  M.  Ins.  Act,  sects.  50—51. 

7)  M.  Ins.  Act,  sect.  50  (1). 

*)  See  M.  Ins.  Act,  sect.  85  and  infra  p.  563,  under  Mutvxil  Insurance. 
•)  "As  well  in  his  own  name  as  for  and  in  the  name  or  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  doth,  may,  or  shall  appertain." 


ASSIGNMENT.  529 

tely  after  the  vessel's  safe  arrival  at  her  next  port,  if  in  ballast,  or  final  port  of  dis- 
charge, if  loaded;  a  'pro  rata  daily  return  of  premium  being  granted." i) 

A  policy  may  be  assigned  either  before  or  after  loss^).  Before  loss  a  pohcy  can 
only  be  assigned  to  one  who  is  also  the  assignee  of  the  property  insured:  if  the  assignee 
of  the  pohcy  has  not  also  the  property  he  will  have  no  insurable  interest  and  therefore 
cannot  make  any  claim.  For  anyone  who  seeks  to  recover  under  a  policy  must, 
a)  be  the  owner  of  the  poMcy  and  its  benefits,  and  b)  have  an  insurable  interest  as 
the  foundation  of  the  right  to  any  benefit  under  the  pohcy^).  It  follows  that  if  an 
assured  parts  with  or  loses  his  interest  in  the  subject-matter  insured  he  can  no  longer 
recover  anything  under  the  pohcy,  as  having  no  insurable  interest.  And  as  he  has  no 
insurable  interest  the  policy  in  his  hands  is  mere  waste  paper.  He  cannot  assign  it 
as  an  effective  document  to  anyone  else.  The  only  effective  assignment  of  the  pohcy 
he  can  make  is  to  one  who  takes  his  insurable  interest  at  the  same  time,  i.e.  by  assign- 
ing the  pohcy  at  the  time  when,  and  to  the  person  to  whom,  he  transfers  the  insured 
property*). 

But  after  loss,  and  in  respect  of  the  right  to  recover  for  the  loss,  the  pohcy  may 
be  effectively  assigned  without  any  accompanying  transfer  of  the  property :  indeed  so 
far  as  the  property  is  lost  there  is  nothing  to  assign  except  the  right  to  recover  under 
the  pohcy  6).  The  assured  in  fact  assigns  the  right  to  recover  under  the  pohcy  which 
is  already  complete  by  reason  of  a  loss  having  occurred  at  a  time  when  he,  the  assignor, 
had  an  insurable  interest^). 

There  may,  however,  be  successive  partial  losses  under  a  pohcy.  The  assignment 
of  the  pohcy  after  one  loss,  without  assignment  of  the  insured  property,  wiU  only 
be  effective  in  respect  of  that  loss,  but  not  in  respect  of  any  future  losses.  Thus  if  a 
ship  sustain  a  particular  average  loss  the  assured  may  assign  to  anyone  the  right  to 
recover  under  the  pohcy  for  that  loss.  But  in  regard  to  future  losses  he  can  only 
assign  the  benefit  of  the  pohcy  to  one  to  whom  by  assigning  the  property  in  the  ship 
he  gives  an  insurable  interest^). 

An  assured  can  therefore  "pass  the  beneficial  interest  in  a  pohcy"  either  a)  before 
loss,  and  in  respect  of  future  losses,  to  the  assignee  of  the  insured  property,  or  b)  after 
loss,  and  in  respect  of  that  loss,  to  anyone. 

Where  a  pohcy  has  been  assigned  "so  as  to  pass  the  beneficial  interest  in  it" 
the  assignee  can  sue  the  underwriter  in  his  own  name  8),  alleging  an  insurable  interest 
in  himself,  if  the  assignment  to  him  was  before  the  loss,  or  in  the  assignor,  if  it  was 
after  the  loss.  The  underwriter  is  entitled  in  such  an  action  to  raise  not  only  any 
defence  open  to  him  against  the  assignee,  {e.g.  that  the  loss  was  not  caused  by  any 
peril  insured  against),  but  also  any  defence  arising  out  of  the  pohcy  that  would  have 
been  open  to  him  against  the  assignor  or  the  person  by  whom  the  pohcy  was  effected, 
(e.jr.  that  there  was  concealment  of  a  material  fact  on  the  pohcy  being  originally 
effected)^).  He  cannot  raise  against  the  assignee  a  claim  he  has  against  the  assignor 
which  does  not  arise  out  of  the  pohcy  assigned  {e.g.  a  claim  for  premiums  due  from  the 
assignor  on  other  pohcies  later  ia  dateji"). 

Method  of  assignment.  No  particular  formahty  is  necessary  to  affect  an  assign- 
ment of  the  pohcy  11).  An  indorsement  on  the  pohcy  is  the  most  obvious  method. 
Assignment  of  a  policy  is  commonest  in  the  case  of  the  sale  of  goods  upon  c.  i.  f .  terms. 
In  that  case  the  contract  of  sale  merely  by  the  use  of  the  phrase  "c.i.f."  stipulates  for 
the  assignment  of  a  pohcy  covering  the  goods,  and  the  pohcy  is  effectively  assigned 
by  being  handed  over  to  the  purchaser  together  with  the  biU  of  lading  in  fulfilment 
of  the  contract  of  sale. 


1)  See  Pyman  v.  Marten  (1907)  13  Com.  Cas.  64.   As  to  return  of  premium  see  below  p.  561. 

Z)  M.  Ins.  Act,  sect.  50  (1). 

3)  M.  Ins.  Act,  sect.  4. 

*)  M.  Ins.  Act,  sect.  51.    See  also  under  Insurable  Interest,  supra,  pp.  510,  512. 

5)  M.  Ins.  Act,  sect.  51,  proviso. 

8)  M.  Ins.  Act,  sect.  6  (1). 

7)  The  proviso  to  sect.  51  of  the  M.  Ins.  Act  might  have  been  better  drafted  by  the 
addition  of  the  words  "and  in  respect  of  such  loss"  The  draftsman  probably  had  in  mind  a 
total  loss  only. 

8)  M.  Ins.  Act,  sect.  50  (2). 

9)  M.  Ins.  Act,  sect.  50  (2). 

10)  PeUaa  v.  Neptune  Go.  (1879)  5  C.  P.  D.  34. 

11)  M.  Ins.  Act,  sect.  50  (3). 
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XI.  The  Premium.^) 

The  amount  of  the  premium  is  usually^)  expressed  in  the  policy,  in  a  Lloyd's 
policy  by  stating  the  rate  per  cent.,  in  a  Company's  policy  by  stating  the  equivalent 
of  that  rate  upon  the  amount  insured.  K  a  variation  in  the  rate  according  to  the 
risks  that  may  in  fact  be  nm  is  agreed  upon  this  is  provided  for  either  by  a  stipulation 
as  to  the  payment  of  extra  premiums  by  the  assured,  or  by  a  stipulation  that  the 
underwriter  shall  return  part  of  the  expressed  premium,  in  certain  events*). 

The  ordinary  pohcy  contains  a  statement  by  the  underwriter  admitting  that  he 
has  received  the  premium :  "confessing  ourselves  paid  the  consideration  due  unto  us  for 
this  assurance  by  the  assured,  at  and  after  the  rate  of  *)."  It  is  therefore  fairly 

obvious  that  in  the  absence  of  agreement  to  the  contrary  it  would  be  the  duty  of 
the  assured  to  pay  the  premium  to  the  underwriter  when  he  receives  the  policy  from 
him^). 

But  hardly  any  pohcies  are  ever  effected  directly  by  the  assured  with  the  under- 
writers. They  are  effected  through  insurance  brokers,  and  the  intervention  of 
the  insurance  broker,  who  is  the  agent  of  the  assured^),  has  by  long  established 
custom  given  rise  to  very  curious  results,  in  variation  of  the  ordinary  law  of  princi- 
pal and  agent  and  applying  only  to  the  business  of  Marine  Insurance.  The  rule  thus 
established  is'^)  that  the  underwriter  looks  to  the  broker  alone  as  his  debtor  for  the 
premium,  and  not  to  the  assured  {i.e.  he  can  only  sue  the  broker,  but  not  the  assured, 
for  the  premium),  while  the  assured  is  entitled  to  look  to,  and  to  sue,  the  underwriter 
for  any  loss  under  the  policy  or  for  any  return  of  premium 8). 

The  underwriter  therefore  can  never  sue  the  assured  for  the  premium.  The  Mar. 
Ins.  Act  puts  this  on  the  ground  that  the.  receipt  clause  in  the  poHcy,  quoted  above, 
is  conclusive  as  between  the  underwriter  and  the  assured,  (though  not  between  the 
underwriter  and  the  broker)^).  But  even  under  a  policy  containing  no  receipt  clause 
but  an  express  promise  by  the  assured  to  pay  the  premium  it  has  been  held  that  the 
underwriter  cannot  sue  the  assured  for  the  premium  i").  It  is  in  all  cases  a  debt  due 
solely  by  the  broker.  In  truth  it  is  the  custom  (now  translated  into  a  rule  of  law)ii) 
and  not  the  clause  in  the  policy  that  prevents  the  underwriter  from  claiming  the 
premium  from  the  assured. 

Another  curiosity  of  the  business  practice  is  that  the  broker,  who  is  the  agent 
of  the  assured,  is  in  appearance  paid  not  by  him  but  by  the  underwriter,  though 
ultimately  of  course  it  is  the  assured  who  pays  for  his  services.  This  is  because  the 
gross  premium  payable  to  the  imderwriter  is  by  practice  subject  to  a  commission  of 
5  per  cent,  and  a  further  discount,  on  the  resulting  figure,  of  10  per  cent;  i.e.  if  the 
premium  is  £x  per  cent,  what  the  underwriter  in  fact  receives  is  fx-^Vx-tS- 
(x- jVx).  The  broker  keeps  the  5  per  cent,  commission  as  his  remuneration,  and  either 
keeps  the  10  per  cent,  discount",  or  accounts  for  it  to  the  assured,  as  may  be  arranged 
between  them^^). 

La  practice  the  underwriter  does  not  receive  the  premium  on  each  policy  from 
the  broker  when  he  issues  it  to  him.  There  are  ordinarily  many  such  transactions 
between  them,  and  the  account  for  premiums  due  on  various  pohcies  is  settled  periodi- 
cally between  the  broker  and  the  underwriter.  The  broker,  being  liable  to  the  under- 
writer for  the  premium  (less  the  commission  and  discount),  settles  as  he  likes  with 
the  assured  for  the  gross  premium,  less  the  10  per  cent,  discount  it  that  is  to  be  allowed 
to  the  assured. 

1)  M.  Ins.  Act,  sects.  52—54. 

2)  In  a  policy  issued  by  a  Mutual  Association  (see  M.  Ins.  Act,  sect.  85,  and  infra  as  to 
Mutual  Insurance)  the  policy  may  only  refer  to  the  Rules  of  the  Association  ■which  provide 
for  the  rates  of  premium. 

*)  See  below  as  to  Return  of  Premium. 

*)  Form  of  policy,  M.  Ins.  Act.    First  Schedule. 

6)  M.  Ins.  Act,  sect.  52. 

')  See  above  vmder  Business  Methods  in  Marine  Insurance,  at  p.  508. 

')  M.  Ins.  Act,  sect.  53  (1). 

*)  As  to  Return  of  Premium,  see  below  p.  560. 

»)  M.  Ins.  Act,  sect.  54. 

1")   Universo  Oo.  v.  Merchants  Co.  [1897]  2  Q.  B.  93. 
^^)  See  Introduction  p.  508. 

12)  Sometimes  by  arrangement  the  broker  hands  over  to  the  assured  half  of  the  5  per  cent, 
conmiission  as  weU  as  the  10  per  cent,  discount. 
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Broker's  Lien.  The  broker,  who  is  liable  to  the  underwriter  for  the  premium  and 
has  paid  the  stamp  duty  on  the  pohoy,  can  secure  himself  as  against  the  assured 
by  exercising  a  lien  on  the  poHcy,  i.e.  can  refuse  to  give  up  the  policy  to  the  assured 
unless  he  makes  good  to  him  the  premium  (which,  as  has  been  shown,  includes  the 
broker's  commission)  and  the  stamp  dutyi).  The  broker's  lien  as  against  the  assured 
who  employs  him  is  not  merely  a  special  lien,  i.e.  a  right  to  retain  any  one  policy  to 
secure  payment  of  the  charges  on  that  policy,  but  is  a  general  hen,  i.e.  a  right  to  retaiu 
any  pohcy  to  secure  payment  of  his  general  insurance  accoimt  against  his  principal  — 
the  bala,nce  due  upon  all  pohcies  he  has  effected  upon  his  behaK^). 

But  a  broker's  employer  is  very  often  not  the  actual  assured  but  another  broker. 
If  A,  a  Liverpool  shipowner,  employs  B,  a  Liverpool  broker,  to  insure  his  ship,  B  may 
employ  C,  a  London  broker,  to  effect  part  of  the  insurance  in  London.  C's  right  of 
lien  on  any  pohcy  he  thus  effects  may  be  exercised  against  both  A  and  B,  and  may 
be  exercised  against  A  even  though  A  has  in  fact  paid  to  B  the  premium  and  stamp 
duty  for  the  pohcy  effected  by  C,  so  long  as  B  has  not  paid  C.  But  as  C  knows  that 
B  is  an  agent  for  A,  he  cannot  exercise  against  A  a  hen  on  one  of  A's  policies  to  secure 
the  balance  of  his  account  onallpohcies  effected  by  him  for  B.  He  can  only  exercise  hia 
hen  to  secure  the  amount  he  is  owed  in  respect  of  A's  policies.  The  broker,  in  short, 
can  only  exercise  his  full  right  of  hen  to  secure  the  general  balance  due  to  him  on  all 
pohcies  as  against  an  employer  who  is,  or  who  has  been  reasonably  beheved  by  him 
to  be,  a  principal  and  not  an  agent  for  another^). 

XII.  Collection  of  Losses. 

When  a  loss  occurs  which  is  recoverable  from  underwriters  it  has  to  be  cohected, 
if  the  total  amount  insured  is  of  any  size,  from  a  number  of  underwriters  or  companies. 
The  broker  who  has  effected  the  pohcies  is  in  a  much  better  position  to  coUect  the 
amounts  due  than  is  the  assured  himself,  and  consequently  the  broker  is  usuaUy 
employed  to  do  this.  He  presents  the  pohcies  to  the  various  underwriters,  with  the 
amount  of  the  claim  indorsed  on  the  back,  and  with  them  the  average  adjustment 
and  other  documents  proving  the  claim.  The  underwriters,  if  they  agree  to  pay  the 
claim  as  made  (and  this  happens  in  the  vast  majority  of  cases),  initial  the  indorsement 
on  the  pohcy,  and  settle  the  claim  with  the  broker.  The  broker  then  pays  over  to 
the  assured  the  amount  he  has  collected,  deducting  one  per  cent,  as  his  remuneration 
for  the  business  of  collection. 

The  underwriter,  it  is  written  above,  "settles  the  claim  with  the  broker".  In 
the  case  of  large  claims  {e.g.  for  a  total  loss)  the  underwriter  gives  the  broker  a  cheque 
for  the  amount.  But  in  the  case  of  smah  claims  these  are  not  paid  over  to  the  broker, 
but  are  settled  in  account  between  the  broker  and  the  underwriter  in  their  periodical 
accoimts,  claims  due  by  the  underwriter  beiag  set  off  against  premiums  due  by  the 
broker,  and  the  balance  paid  over  by  the  one  or  the  other.  The  rule  of  Enghsh  law 
as  regards  the  authority  of  an  agent  who  is  employed  to  coUect  money  on  behalf  of 
his  principal  is  that  the  agent  is  only  authorized  to  receive  the  actual  money^due, 
and  the  debtor  who  owes  the  money,  if  paying  to  one  who  is  known  to  be  an  agent, 
is  only  discharged  as  against  the  principal  if  he  pays  over  to  the  agent  the  actual 
money  due.  A  settlement  in  account  with  the  agent  would  not  constitute  payment 
to  him  within  the  above  rule.  But  there  is  another  rule  of  Enghsh  law  which  is  that 
if  a  principal  employs  an  agent  to  transact  business  in  a  particular  market,  and 
knows  that  there  are  certain  customary  methods  of  business  used  in  that  market, 
he  is  bound  by  the  acts  of  the  agent  which  are  done  in  accordance  with  those  customary 
methods*).  The  result  of  these  two  mles  is  as  foUows.  If  the  assured  A  employs  a 
broker  B  to  coUect  a  loss  on  a  pohcy  from  an  underwriter  C,  and  if  C  settles  the  loss 
with  B  by  a  settlement  in  account  as  above  described,  and  if  B  then  fails  to  pay  over 
the  amoimt  so  collected  to  A,  then  A  can  claim  payment  of  the  loss  from  C  (aUeging 
that  payment  to  B  by  the  settlement  in  account  was  no  proper  payment  to  his  agent), 
unless  C  can  prove  that  A  knew  of,  and  therefore  impliedly  authorized,  the  method 
of  payment  by  settlement  in  account  with  the  broker,  which  is  the  custom  in  the 
Marine  Insurance  market 5). 

1)  M.  Ins.  Act,  sect.  53  (2). 

2)  M.  Ins.  Act,  sect.  53  (2). 

3)  M.  Ins.  Act,  sect.  53  (2). 

*)  Cf.  M.  Ins.  Act,  sect.  87  (1)  as  to  "usage". 

6)  Cf.  Matvieff  v.  Grosfield  (1903)  8  Com.  Cas.   120. 

34* 
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XIII.  Ratification  of  unauthorized  insurance. 

A  broker  or  other  agent  may  sometimes  effect  an  insurance  without  receiving 
instructions  or  authority  to  do  so.  The  principal  on  whose  behalf  he  has  intended 
to  act,  upon  hearing  of  what  he  has  done,  can  ratify  his  act  and  this  subsequent 
ratification  is  equivalent  to  previous  authority^). 

This  rule  is  part  of  the  general  Enghsh  law  as  to  agency  2).  By  that  law,  to 
enable  the  principal  to  ratify,  the  agent  must  have  intended  to  effect  the  contract 
on  the  principal's  behalf  and  with  a  view  to  Ms  possible  adoption  of  it^).  Therefore 
a  broker  cannot  effect  a  speculative  insurance  on  behalf  of  anyone  who  may  after- 
wards apply  to  him,  so  as  to  enable  such  person  to  ratify  it.  Nor  can  a  broker  having 
effected  a  provisional  insurance  on  the  instructions  of  A,  who  declines  to  agree  to 
the  rate  or  terms,  afterwards  apply  the  slip  for  an  insurance  he  is  instructed  to  get 
by  B,  so  as  to  enable  B  to  adopt  and  ratify  it*).  In  other  words  the  broker  must  have 
effected  the  insurance  on  behaK  of  the  principal  who  actually  ratifies  it,  if  such  ratifica- 
tion is  to  be  effective; 

The  general  law  of  agency  does  not  permit  a  principal  to  ratify  an  unauthorized 
act  at  a  time  when  he  himself  could  not  do  the  act  in  person  S).  There  is  in  marine 
insurance  8)  a  striking  exception  to  this  rule,  in  that  the  principal  may  ratify  and 
effectively  adopt  the  unauthorized  contract  of  insurance  even  after  a  loss  has 
occurred''). 

XIV.  Loss  and  abandonment.^) 

There  is  one  great  rule  as  regards  losses  recoverable  under  a  marine  insurance 
pohcy  (to  which,  however,  there  is  one  exception,  and  perhaps  two)^),  "Causa  iproxima 
non  remota  spectatw".  The  underwriter  is  liable  for  any  loss  which  is  proximately 
caused  by  a  peril  insured  against;  conversely,  the  underwriter  is  not  liable  for  any 
loss  which  is  not  proximately  caused  by  a  peril  insured  against  i").  The  appHcation 
of  this  rule  is  strict,  and,  though  it  sometimes  involves  apparent  hardship,  either 
to  the  assured  or  to  the  underwriter,  is  necessary  and  logical. 

Thus  if  a  ship  goes  ashore  owing  to  the  negligence  or  misconduct  of  her  master  and 
crew,  and  becomes  a  wreck,  that  is  a  loss  by  perils  of  the  seas^^).  Where  aship  was  driven 
by  a  gale  on  the  coast  of  France  and  there  captured  by  the  enemy,  this  was  held  a 
loss  by  capture  and  not  a  loss  by  perils  of  the  seas^^).  Six  thousand  bags  of  coffee 
were  insured  by  an  ordinary  policy  but  "free  from  aU  consequences  of  hostihties." 
The  Confederates  in  the  Civil  War  in  U.S.A.  extinguished  a  hght  on  Cape  Hatteras. 
In  consequence  the  vessel  went  ashore.  150  bags  were  saved,  the  rest  lost,  but  1000 
more  bags  could  have  been  saved  but  for  the  interference  of  the  Confederate  troops. 
It  was  held  that  the  bulk  of  the  goods  was  lost  by  perils  of  the  sea  and  not  as  a  con- 
sequence of  hostihties,  but  that  the  1000  bags  were  lost  as  a  consequence  of  hostilities  i^) . 
Where  a  ship  was  insured  against  ordinary  risks,  including  barratry,  but  "free  from 
capture  and  seizure",  and  owing  to  the  barratrous  conduct  of  the  master  in  smuggling 
the  ship  was  seized  by  Spanish  revenue  officers,  this  was  held  to  be  a  loss  by  seizure 
and  not  a  loss  by  barratry  i*). 

1)  M.  Ins.  Act,  sect.  86. 

2)  See  title  "Agency",  supra  p.   168. 

3)  The  agent  must  also  have  purported  to  act  as  agent  for  some  principal  (KeighUy  v. 
Vurant  [1901]  A.  C.  240),  but  a  broker,  by  reason  of  his  business,  always  purports  to  act  as 
an  agent. 

*)  Byaa  v.  Miller  (1897)  3  Com.  Cas.  39. 
6)  Bird  V.  Brown  (1850)  4  Ex.  786  at  p.  799. 

*)  It  is  an  exception  strictly  confined  to  Marine  Insurance,  and  does  not  apply  to  Eire 
Insurance  by  land.    Orover  v.  Matthews  [1910]  2  K.  B.  401. 
')  M.  Ins.  Act,  sect.  86. 
8)  M.  Ins.  Act,  sects.  55—63. 
*)  See  below  as  to  Exceptions  to  the  rule  of  Causa  Proxima. 

10)  M.  Ins.  Act,  sect.  56  (1). 

11)  M.  Ins.  Act,  sect.  55  (2)  (a). 

12)  Green  v.  Elmslie  (1794)  1  Peake,  278. 

13)  lonides  v.  Universal  Co.  (1863)  14  C.  B.  N.  S.  259.  The  rule  as  to  proximate  cause  was 
applied  in  construing  the  clause  as  to  "consequences"  as  well  as  in  regard  to  the  perils  insured 
against.    There  was,  of  course,  no  loss  of  the  150. 

1*)  Cory  V.   Burr  (1883)  8  App.  Cas.  393. 
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If  rats  or  vermin  gnaw  or  damage  insured  cargo,  there  is  no  loss  under  an  ordinary 
policy.  The  action  of  rats  or  vermin  is  not  a  peril  insured  against,  and  is  not  included 
in  "perils  of  the  seas"i).  But  if  rats  gnaw  a  pipe  in  the  hold,  and  sea  water  thus  leaks 
into  the  hold  and  damages  the  cargo,  this  is  a  loss  by  "perils  of  the  seas".  The  for- 
tuitous incursion  and  effect  of  sea-water,  however  brought  about,  is  a  peril  of  the 
seas  2).  So  where,  while  a  vessel  was  being  loaded,  one  of  the  sea  connexions  was  left 
open  owing  to  the  carelessness  of  an  engineer,  and  sea  water  came  in  and  damaged  the 
cargo,  this  was  held  to  be  a  loss  by  perils  of  the  sea  3). 

The  following  two  cases  may  be  contrasted.  A  steamer  was  insured  against 
fire  only,  but  not  against  perils  of  the  seas.  She  was  stranded  and  very  badly  damaged, 
and  then  caught  fire  and  was  burnt.  It  was  held  that  the  assured  could  recover  the 
whole  insured  value  for  a  total  loss  by  fire*).  During  the  Russo-Japanese  war  a 
steamer  was  insured  against  total  loss  by  perils  of  the  seas,  but  "free  of  capture, 
seizure  and  the  consequences  of  hostilities".  She  was  captured  by  the  Japanese, 
and  while  being  taken  by  the  Japanese  cruiser  to  a  Japanese  port  and  prize  Court 
she  was  totally  lost  by  a  peril  of  the  seas.  It  was  held  that  she  was  lost  by  capture  and 
the  underwriters  were  not  liable S). 

There  are  of  course  cases  to  be  found  in  which  it  may  be  difficult  to  recognize 
the  strict  appUcation  of  the  rule.  A  ship  was  loaded  with  hides  and  tobacco.  Sea 
water  damaged  the  hides  but  not  the  tobacco.  The  hides  however  became  putrid  and 
their  fumes  injured  the  tobacco.  It  was  held  that  this  damage  to  the  tobacco  was 
a  loss  by  perils  of  the  sea^).  The  reasoning  applied  was  that  "where  mischief  arises 
from  perils  of  the  seas  and  the  natural  and  almost  inevitable  consequence  of  that 
mischief  is  to  create  further  mischievous  results  the  underwriters  are  responsible 
for  the  further  mischief  so  occasioned".  It  may  be  doubted  whether  this  case  can  be 
supported'').  Contrast  the  following  case:  an  insured  ship  while  loaded  with  cotton- 
seed was  sunk  by  collision;  she  was  raised,  but  the  cargo  was  turned  into  a  putrid 
mass  of  which  the  consignees  refused  to  take  delivery  .  The  shipowner  was  at  great 
expense  to  get  the  stuff  out  of  the  ship  and  claimed  this  expense  from  his  imder- 
writers.    It  was  held  that  they  were  not  hable^). 

There  must,  of  course,  be  damage  caused  by  a  "peril",  which  connotes  something 
fortuitous  and  accidental  though  not  necessarily  violent.  Therefore  damage  to 
the  ship  or  goods  by  ordinary  wear  or  tear,  or  ordinary  leakage  or  breakage,  or  any 
other  ordinary  and  normal  operation  of  natural  causes,  is  not  recoverable^).  Thus 
damage  to  the  structure  of  the  ship  by  the  gnawing  of  rats  is  no  loss  on  the  ship  policy. 
But  when  water  comes  in  through  a  hole  gnawed  by  rats  and  damages  cargo,  the  incur- 
sion of  water  is  a  peril,  qua  the  cargo,  and  the  damage  to  cargo  is  a  loss  on  the  cargo 
policy  1°). 

Exceptions  to  the  Rule  of  Causa  Proxima.  1.  There  is  one  undoubted  exception 
to  the  rule  that  the  underwriter  is  hable  for  any  loss  which  is  proxnnately  caused 
by  a  peril  iasured  against,  viz.  where  such  a  loss  is  more  remotely  caused  by  the 
misconduct  of  the  assured '^i).  Thus  a  ship  sank  at  sea.  She  was  insured  under  a  time 
policy,  so  there  was  no  warranty  of  seaworthiness.  The  ship  having  sunk  to  the 
bottom  there  was  clearly  a  loss  proximately  caused  by  perils  of  the  seas.  It  was  held 
however  that  the  underwriters  were  not  liable  if  they  proved  that  the  ship  was  know- 
ingly sent  to  sea  by  the  assured  in  an  unseaworthy  condition,  and  that  in  consequence 
of  this  she  sank^^).   So  where  a  ship  was  lost  by  capture,  but  her  condemnation  was 

1)  M.  Ins.  Act,  sect.  55  (2)  (o). 

2)  Cf.  No.  7  of  Bules  for  Construction  of  Policy  —  M.  Ins.  Act,  Schedule  I. 
»)  Davidson  v.  Burnand  (1868)  L.  R.  4  C.  P.  117. 

4)   Woodside  V.  Globe  Co.  [1896]  1  Q.  B.  105. 
6)  Andersen  v.  Marten  [1908]  A.  C.  334. 
6)  Montoya  v.  London  Assurance  (1851)  6  Ex.  451. 

')  If  its  reasoning  is  sound  it  is  difficult  to  see  why  there  was  not,  on  similar  reasoning, 
loss  on  the  policy  in  Taylor  v.  Dunbar,  cited  infra,  on  p.  535  under  Delay. 

8)  Field  S.  S.  Co.  V.  Burr  [1899]  1  Q.  B.  579. 

9)  M.  Ins.  Act,  sect.  55  (2)  (c). 

1")  Hence  the  M.  Ins.  Act,  sect.  55  (2)  (o)  says  —  "the  insurer  is  not  liable  for  any  loss  .  .  . 
proximately  caused  by  rats  or  vermin". 

11)  M.  Ins.  Act,  sect.  55  (2)  (a). 

12)  Thompson  v.  Hopper  (1856)  6  E.  &  B.  172.    The  effect  of  this  case  is  given  in  M.  Ins. 
Act,  sect.  39  (5),  see  Loss  by  Unseaworthiness  which  is  no  breach  of  warranty,  supra,  p.  524. 
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due  to  the  wilful  act  of  the  assured  in  sending  her  to  sea  without  proper  documents, 
it  was  held  that  the  underwriters  were  not  hable  for  the  loss^). 

What  amounts  to  "misconduct"  within  this  rule  is  not  satisfactorily  defined. 
Mere  neghgence  on  the  part  of  the  assured  is  not  enough  to  bar  his  claim  2),  though 
in  one  old  case  what  was  described  as  "crassa  negligentia"  was  allowed  to  do  ao^). 
Probably  there  must  be  on  the  part  of  the  assured  some  wilful  violation  of  a  legal 
duty,  or  the  breach  by  him  of  some  contract  made  by  him,  either  express  or  implied*). 

2.  It  is  stated  with  more  or  less  confidence  in  most  of  the  text-books  that  there 
is  a  second  exception  to  the  rule  as  to  Causa  Proxima,  viz.  where  the  loss  is  more 
remotely  caused  by  the  inherent  vice  of  the  thing  insured.  Suppose  a  cargo  of  coal 
is  insured  inter  alia  against  fire,  and  is  destroyed  or  damaged  by  a  fire  occasioned  by 
spontaneous  combustion,  are  the  underwriters  liable  ?  Most  writers  seem  to  answer 
in  the  negative.  In  the  only  case  in  point  hemp  was  shipped  in  a  wet  or  damaged 
condition,  and  fire  occurred  by  spontaneous  combustion.  Lord  Ellenborough,  in 
deciding  that  the  underwriters  were  not  Hable,  said:  "If  the  hemp  was  put  on  board 
in  a  state  liable  to  effervesce,  and  it  did  effervesce  and  generate  the  fire  which  con- 
sumed it,  upon  the  common  principles  of  iasurance  law  the  assured  cannot  recover 
for  aloss\which  he  himself  has  occasioned"^).  This  seems  to  put  the  exemption  of  the 
underwriter  upon  the  ground  of  misconduct  of  the  assured,  the  rule  previously  con- 
sidered. If  unseaworthiness  of  the  ship,  which  is  inabihty  to  withstand  the  ordinary 
perils  of  the  seas,  may  be  considered  "inherent  vice"  in  the  ship,  the  same  result  (viz. 
that  the  underwriter's  exemption  from  a  loss  brought  about  remotely  by  "inherent 
vice"  only  arises  when  the  circumstances  involve  "misconduct  of  the  assured")  seems 
to  follow  from  a  comparison  of  two  well  known  cases®).  In  the  one^)  the  facts  were, 
or  were  assumed  to  be^): 

a)  The  vessel  was  sent  to  sea  in  fact  unseaworthy; 

b)  Her  unseaworthiness  arose  from  a  latent  defect  unknown  to  the  owner,  and 
there  was  no  fault  on  his  part; 

c)  By  reason  of  the  unseaworthiness  she  went  ashore  and  was  lost : 

it  was  held  that  the  underwriters  were  hable  for  a  loss  by  perils  of  the  seas. 
In  the  other  ^)  the  facts  were,  or  were  assumed  to  bei**): 

a)  The  ship  was  sent  to  sea  in  fact  unseaworthy; 

b)  The  assured  wiKuUy  and  knowingly  sent  the  ship  to  sea  in  this  condition; 

c)  By  reason  of  her  unseaworthiness  she  was  lost  by  perils  of  the  seas : 
it  was  held  that  the  underwriters  were  not  hable  for  the  loss. 

If  underwriters  insure  a  cargo  of  coal  against  fire,  which  cargo  is  known  to  be 
hable  to  spontaneous  combustion,  there  seems  no  reason,  on  general  principles,  why 
they  should  not  be  hable  for  loss  by  a  peril  so  obviously  involved  in  the  adventure  ii) . 

The  phrase  "inherent  vice"  may  be  used  not  as  indicating  an  exemption  for  a 
loss  proximately  caused  by  a  perU  insured  against,  but  as  stating  affirmatively  the 
proposition  that  there  is  no  loss  proximately  caused  by  a  penl  insured  against. 
Thus  if  fruit  decays  merely  from  the  length  of  a  voyage,  you  may  say  that  there  is  no 
loss  by  any  peril,  or  affirmatively  that  the  loss  is  merely  by  inherent  vice^^).  The  Mar. 

1)  BeU  V.  Garstmrs  (1811)  14East,  374.   See  under  Nationality  and  Neutrality,  supra,  p.  525. 

2)  Trinder  Anderson  v.   Thames  <fc  Mersey  Go.  [1898]  2  Q.  B.  114. 
8)  Pipon  V.  Gope  (1808)  1  Camp.  434. 

*)  WUles  J.,   Thompson  v.  Hopper  (1858)  E.  B.  &  E.  at  p.  1047. 
s)  Boyd  V.  Dubois  (1813)  3  Camp.   133. 

8)  In  both  the  policies  were  time  policiea,  so  that  there  was  no  warranty  of  seaworthiness. 
7)  Dudgeon  v.  Pembroke  (1877)  2  App.  Cas.  284. 

^)  The  jury  found  fact  b)  as  stated  in  the  text,  but  could  not  agree  as  to  the  facts  involved 
under  a)  and  c).  The  House  of  Lords  held  that  as  the  jury  had  found  b)  in  favour  of  the  assiired, 
this  made  it  unnecessary  to  order  a  new  trial  to  have  a)  and  c)  determined,  since,  assuming  the 
answers  to  be  as  stated  in  the  text,  the  underwriters  wovJd  still  be  liable. 

9)  Thompson  v.  Hopper  (1856)  6  E.  &  B.  172. 

1")  In  fact  they  were  all  assumed  to  be  as  stated  in  the  text,  the  case  arising  on  a  point  of 
pleading  and  demurrer. 

^^)  Cf.  remarks  of  Kennedy  L.  J.  in  Oreenshields  v.  Stephens  [1908]  1  K.  B.  at  p.  62.  It 
win  be  remembered  that  there  is  no  impUed  warranty  in  a  poUcy  on  goods  that  the  goods  are 
seaworthy.    M.  Ins.  Act,  sect.  40  (1). 

12)  Fawcus  V.  Sarsfield  (1856)  6  E.  &  B.  192  is  really  a  case  of  this  sort.  "The  arbitrator 
appears  to  find  that"  the  loss  "did  not  arise  from  any  peril  insured  against,  but  from  the  vice 
of  the  subject  of  insurance"  Lord  Campbell,  ibid,  at  p.  204. 
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Ins.  Act  in  its  only  reference^)  to  "inherent  vice"  may  well  use  the  phrase  in  this 
manner. 

Despite  the  opinions  expressed  to  the  contrary,  the  present  writer  considers  it 
to  be  by  no  means  clearly  settled  that  there  is  this  second  exception  to  the  rule  of 
Causa  Proxima. 

Delay.  Where  loss  is  caused  to  goods  by  delay  which  is  brought  about  by  a 
peril  insured  against  the  underwriter  is  not  liable.  This  is  specifically  laid  down 
by  the  Mar.  Ins.  Act  2),  though  it  is  in  reahty  only  a  particular  application  of  the  rule 
that  the  underwriter  is  only  Hable  for  loss  proximately  caused  by  a  peril.  In  most 
cases  his  exemption  may  be  asserted  on  the  affirmative  ground  suggested  above, 
viz.  the  loss  was  caused  merely  by  the  nature  of  the  subject  matter.  Thus  where 
168  slaves  were  insured  against  sea  perils  from  Africa  to  the  West  Indies,  and  the 
ship  was  so  delayed  by  bad  weather  that  128  slaves  died  of  privation,  it  was  held  that 
the  underwriters  were  not  hable  s).  Similarly  where  meat  was  insured  from  Hamburg 
to  London,  and  owing  to  delay  from  bad  weather  it  became  putrid,  this  was  held 
to  be  no  loss  under  the  policy*). 

There  is  an  apparent,  though  not  a  real  difference,  as  regards  insurance  of  freight. 
If  by  perils  of  the  sea  the  ship  is  so  damaged  that  to  repair  her  will  take  an  unreason- 
able time,  the  charterer  or  goods  owner  is  entitled  to  put  an  end  to  the  contract  of 
affreightment,  and  the  shipowner  can  then  claim  for  a  loss  under  his  freight  poHcy^). 
But  the  right  to  earn,  or  chance  of  earning,  freight  is  not  a  tangible  thing  like  goods. 
The  freight  is  not  damaged  by  delay.  The  chance  of  earning  it  is  in  such  a  case  proxi- 
mately destroyed  by  the  sea  perils  which  damage  the  ship ;  the  consequent  delay  is 
only  an  element  in  determining  whether  the  charterer  is  relieved  from  the  obH- 
gations  of  the  contract  of  carriage,  i.e.  whether  the  freight  is  reaUy  lost  by  the 
damage  to  the  ship. 

In  regard  to  loss  of  freight  of  this  nature  the  underwriters  very  frequently 
insist  on  being  exempt  by  the  provision  of  a  special  clause  in  the  policy,  which  runs 
to  this  effect :  "Warranted  free  from  any  claim  consequent  upon  loss  of  time,  whether 
arising  from  a  peril  of  the  sea  or  otherwise". 

Where  the  loss  of  freight  arises  not  from  the  damage  to  the  ship  being  so  great 
as  to  entitle  the  charterer  to  refuse  to  ship  his  goods,  but  from  the  charterer  having 
a  special  option  secured  to  him  by  the  terms  of  the  charter  under  which  he  is  entitled 
to  refuse  shipment  if  the  ship  is  seriously  damaged,  the  result  is  different.  In  that 
case  it  is  held  that  the  loss  is  not  proximately  caused  by  the  peril  insured  against, 
but  by  the  fact  that  the  charterer  has  exercised  his  contractual  right.  The  underwriters 
are  therefore  not  liable  for  the  loss  of  freight  6).  The  loss  is  proximately  caused  by 
the  act  of  the  charterer,  and  this  is  not  a  peril  insured  against. 

Damage  to  Machinery.  The  case  of  the  steamer  Inchmaree  that  arose  in  1887 
was  as  follows.  Her  huU  and  machinery  were  insured  by  a  time  policy.  The  donkey 
engine  was  being  used  to  pump  water  into  the  boiler.  By  the  negUgence  of  the  engineer 
a  certain  valve  was  left  closed  whereby  water  was  forced  into  the  air  chamber  of 
the  donkey  pump  and  it  was  split.  It  was  held  that  the  damage  to  the  pump  was  not 
a  loss  recoverable  under  the  ordinary  form  of  pohcy').  The  Mar.  Ins.  Act  accordingly 
states  that  the  underwriter  is  not  hable  "for  any  injury  to  machinery  not  proximately 
caused  by  maritime  perils"^). 

As  a  result  of  this  case  it  is  now  very  usual  to  insert  a  clause  in  a  policy  on  a 
steamer  which  is  known  as  "the  Inchmaree  clause".  It  runs  as  follows:  "This  insur- 
ance is  also  specially  to  cover  (subject  to  the  free  of  average  warranty  9)  loss  of  or 
damage  to  hull  and  machinery  through  the  negligence  of  master,  mariners,  engineers, 

1)  Sect.  55  (2)  (c).  "The  insurer  is  not  liable  for  ordinary  wear  and  tear,  ordinary  leakage 
and  breakage,  inherent  vice  or  nature  of  the  subject  matter  insured  etc.". 

2)  M.  Ins.  Act,  sect.  55  (2)  (b).  The  section  speaks  of  "ship  or  goods"  but  practically  it 
can  only  be  as  regards  "goods"  that  the  position  can  arise. 

3)  Tatham  v.  Hodgson  (1796)  6  T.  R.  656. 

*)   Taylor  v.  Dunbar  (1869)  L.  R.  4  C.  P.  206. 

S)  Jackson  v.   Union  Marine  Co.  (1874)  L.  R.   10  C.  P.   125. 

8)  Inman  Co.  v.  Bischoff  (1882)  7  App.  Cas.  670,  but  see  also  The  Alps  [1893]  P.  109  and 
The  Bedouin  [1894]  P.  1. 

')  Thames  dk  Mersey  Go.  v.  Hamilton  (1887)  12  App.  Cas.  484,  overruling  an  earlier  case 
in  which  a  shipowner  recovered  for  damage  caused  by  the  bursting  of  a  b  oUer. 

8)  M.  Ins.  Act,  sect.  55  (2)  (o). 

»)  See  below  p.  553. 
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or  pilots,  or  through  explosions,  bursting  of  boilers,  breakage  of  shafts,  or  through 
any  latent  defect^)  in  the  machinery  or  hull,  provided  such  damage  has  not  resulted 
from  want  of  due  diligence  by  the  owners  of  the  ship,  or  any  of  them,  or  by  the  ma- 
nager". 

Partial  and  Total  Loss  2).  A  loss  may  be  either  total  or  partial.  Any  loss  that  is 
not  a  total  loss  is  a  partial  loss 3).  A  total  loss  may  be  either  a)  an  actual  total  loss, 
or  b)  a  constructive  total  loss*).  If  there  is  an  insurance  against  "total  loss"  this  will 
cover  both  an  actual  total  loss  and  a  constructive  total  loss^),  but  a  policy  is  sometimes 
expressed  to  be  "against  the  risk  of  absolute  total  loss  only",  in  which  case  a  construc- 
tive total  loss  is  not  covered.  A  partial  loss  may  be  either  a)  a  particular  average  loss  ^) 
or  b)  a  general  average  loss^),  ore)  a  claim  for  salvage^),  or  d)  a  claim  for  particular 
charges  under  the  sue  and  labour  clause  9).  When  a  policy  covers  both  partial  and 
total  losses  (many  policies  of  course  being  "against  total  loss  only"),  and  the  assured 
claims  for  a  total  loss,  but  his  evidence  proves  only  a  partial  loss,  he  may  recover  for 
the  partial  lossi"). 

Actual  Total  Loss.^^)  There  is  an  actual  total  loss,  a)  when  the  thing  insured  is 
destroyed  altogether,  as  by  perils  of  the  sea,  or  by  fire,  or  b)  when  the  assured  is 
entirely  deprived  of  its  possession,  as  by  capture.  A  thing  is  destroyed  within  /this 
rule  when  it  ceases  to  exist  in  specie,  e.g.  when  a  wooden  ship  is  turned  into  a  mere 
"congeries  of  planks",  or  an  iron  ship  into  a  mass  of  old  iron,  which  in  either  case  can 
no  longer  be  called  a  ship.  So  goods  are  destroyed  when  they  are  so  damaged  as  to 
lose  their  species  and  no  longer  answer  to  the  denomination  under  which  they  are 
insured,  e.g.  when  barrels  of  cement  are  by  water  turned  into  lumps  of  stone,  or  fruit 
has  become  a  mere  putrid  mass.  By  English  law  freight  is  payable  on  goods  which 
arrive  in  specie  though  damaged.  The  test  would  be  the  same:  if  the  damage  is  only 
such  that  freight  remains  payable,  there  is  no  actual  total  loss. 

In  the  ease  of  a  constructive  total  loss,  as  will  be  seen,  there  must  be  a  notice 
of  abandonment  as  a  condition  precedent  to  the  right  to  recover.  In  the  case 
of  an  actual  total  loss  no  notice  of  abandonment  need  be  given^-^). 

Missing  Ship.  Where  the  ship  concerned,  i.e.  as  itself  insured,  or  as  carrying 
insured  goods,  or  as  earning  insured  freight,  is  missing,  and  after  the  lapse  of  a  reason- 
able time  no  news  of  her  is  received,  an  actual  total  loss  wiU  be  presumed  1*).  What  is  a 
reasonable  time  is  a  question  of  fact  1*) .  By  business  practice  a  ship  of  which  no  news  has 
been  heard  is  after  a  certain  time  posted  as  missing  at  Lloyd's,  and  insurances  upon 
her  are  then  paid.  There  is  nothing  to  prevent  an  assured  suing  his  underwriters  before 
she  is  so  posted,  alleging  that  a  reasonable  time  has  elapsed,  but  he  would  be  well 
advised  to  wait  for  her  to  be  posted. 

The  presumption  in  such  a  case  would  be  that  the  ship  has  foundered,  i.e.  been 
lost  by  perils  of  the  sea.  If  a  ship  was  insured  against  fire  only,  the  assured  would 
not  recover,  unless  he  could  give  some  evidence  to  prove  a  loss  by  fire,  e.g.  that  the 
ship  was  seen  on  fire. 

The  actual  date  of  loss  may,  of  course,  be  important  when  a  ship  is  insured 
under  a  time  pohcy.  The  assured  need  not  achieve  the  impossible  by  proving  the 
actual  date;  it  may  be  presumed  (which  means  guessed)  from  all  the  circumstances. 
Thus  where  a  ship  sailed  on  a  25  days  voyage,  18  days  before  the  lapse  of  a  time 

1)  These  vague  words  are  obviously  difficult  to  apply.  See  Ocean  Co.  v .  Faber  {1Q061  llCom. 
Cas.   179  and  Hutchings  v.  Eoyal  Exchange  Go.  [1911]  2  K.  B.  398. 

2)  M.  Ins.  Act,  sect.  56. 

3)  M.  Ins.  Act,  sect.  56  (1). 

*)  M.  Ins.  Act,  sect.  56  (2).  In  business  the  phrase  "absolute  total  loss"  is  used  for  what 
the  Act  calls  "actual  total  loss". 

S)  M.  Ins.  Act,  sect.  56  (3). 

^)  See  below,  p.  546. 

')  See  below,  p.  546. 

^)  See  below,  p.  546. 

9)  See  below,  p.  556. 
1")  M.  Ins.  Act,  sect.  56  (4).    This  must  be  taken  subject  to  the  rules  of  procedure  as  to 
pleading,  and  the  judge's  discretion  as  to  costs.    The  assured  will  be  well  advised  to  make  an 
alternative  claim  for  a  partial  loss  in  any  case  that  is  doubtful. 

11)  M.  Ins.  Act,  sect.  57. 

12)  M.  Ins.  Act,  sect.  57  (2). 

13)  M.  Ins.  Act,  sect.  58. 
1*)  M.  Ins.  Act,  sect.  88. 
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policy,  and  she  was  never  heard  of  again,  the  assured  on  giving  evidence  of  bad 
weather  in  the  early  part  of  the  voyage  was  allowed  to  recover^). 

If  a  total  loss  is  paid  under  such  circumstances,  and  the  ship  afterwards  turns  up, 
having  been  extraordinarily  delayed,  the  underwriters  could  probably  claim  repay- 
ment of  their  proportions  as  for  money  paid  under  a  mistake  of  fact.  If  they  paid 
under  a  judgment,  i.e.  it  \Vas  the  Court  that  made  the  mistake,  they  would  have  the 
ship  as  their  property  under  the  principle  of  subrogation  2). 

Constructive  Total  Loss.^)  There  is  an  actual  total  loss  when  the  thing  insured 
is  destroyed,  or  the  assured  is  absolutely  deprived  of  it.  There  is  a  constructive 
total  loss  when  the  thing  insured  is  so  damaged  that  to  repair  or  reinstate  it  will 
cost  more  than  it  will  then  be  worth,  or  when  it  is  so  placed  that  to  recover  it  will 
cost  more  than  it  will  be  worth*).  The  thing  insured  is  a  total  loss  commercially 
though  not  physically.  The  test  of  what  constitutes  a  constructive  total  loss  used 
in  the  cases  has  been  either  a)  the  monetary  test,  comparison  of  the  cost  of  repair 
or  recovery  with  the  resulting  value  obtained,  or  b)  a  vaguer  test  by  reference  to 
the  hypothetical  "prudent  uninsured  owner",  whether,  being  uninsured  and  prudent, 
he  would  or  would  not  attempt  to  repair  or  recover  the  property.  The  latter  test 
was  more  usual  and  more  natural  in  older  times,  when  facilities  of  proof  as  to  ex- 
penses and  values  were  less  readily  available.  In  modern  times  the  test  of  the  prudence 
of  the  uninsured  owner  is  measured  by  the  figures  the  Court  can  consider.  The  two 
tests  were,  or  should  have  been,  always  the  same:  the  possibility  of  applying  the 
first  renders  the  second  unnecessary.  But  where  the  expenses  to  be  incurred  are 
matters  of  hypothesis  and  conjecture  it  is  still  legitimate  to  invoke  the  supposed 
prudent  uninsured  owner  ia  determining  the  conclusion  to  be  properly  inferred. 

Thus  if  a  ship  is  badly  stranded,  and  is  still  on  the  ground  when  the  assured 
makes  his  claim,  it  may  be  fairly  obvious  that  she  never  can  be  got  off.  In  that  case 
her  recovery  is  unlikely,  however  much  be  spent,  and  she  is  a  constructive  total  loss  5). 
But  it  may  be  fairly  clear  that  by  discharging  cargo,  waiting  for  spring  tides,  employ- 
ing tugs,  etc.,  she  probably  will  be  got  off.  How  much  she  will  then  be  found  to  be 
damaged  may  be  more  or  less  known,  and  consequently  how  much  will  be  the  cost 
of  getting  her  repaired.  Figures  of  expense  and  value  may  thus  be  available,  but 
with  wide  margins  of  conjecture  as  to  their  certainty.  In  such  a  case  the  uncertain 
factors  in  the  arithmetical  test  may  properly  be  viewed  with  the  eyes  of  the  prudent 
uninsured  owner. 

But  the  case  of  constructive  total  loss  that  is  most  usually  contested  in  Court 
is  one  in  which  there  is  much  less  margin  for  hypothesis.  The  ship,  in  such  a  case, 
has  been  got  off  the  strand :  the  expenses  of  that  operation  are  more  or  less  accurately 
known :  the  extent  of  the  damage  she  has  sustained  has  been  ascertained  by  surveys. 
The  contest  between  assured  and  underwriters  is  the  contest  between  their  sur- 
veyors and  repairers  as  to  the  extent  of  damage  and  the  cost  of  its  repair  S).  In  this 
case  the  Court  can  leave  the  prudent  uninsured  owner  out  of  account.  It  has  to  ascer- 
tain the  actual  amount  of  expenses  and  the  resulting  value,  and  decide  the  question 
of  constructive  total  loss  or  no  constructive  total  loss  accordingly 7). 

Constructive  total  loss  of  ship.  There  is  a  constructive  total  loss  of  a  ship  by  da- 
mage, when  she  is  so  damaged  by  perils  insured  against  that  the  cost  of  repairing  her 
will  exceed  her  value  when  she  is  repaired^).  The  comparison  is  thus  between  a)  the 
cost  of  repairs  and  b)  the  repaired  value.  As  regards  the  latter  factor,  the  repaired 
value,  the  law  is  that  this  is  the  actual  value  the  ship  will  have  when  she  is  repaired : 
it  is  not  the  valuation  of  the  ship  in  the  pohcy^).  But  in  most  modem  policies  on 
ships  or  steamers  there  is  inserted  what  is  caUed  the  "Valuation  Clause",  as  foUows: 
"The  insured  value  shaU  be  taken  as  the  repaired  value  in  ascertaining  whether  the 
vessel  is  a  constructive  total  loss". 


1)  Eeid  V.  Standard  Go.  (1886)  2  T.  L.  B.  807. 

2)  See  below,  Rights  of  Insurer  on  Payment,  p.  558. 

3)  M.  Ins.  Act,  sect.  60. 

*)  M.  Ins.  Act,  sect.  60  (1). 
8)  M.  Ins.  Act,  sect.  60  (2)  (i)  (a). 

8)  Doubt  arises  not  because  it  has  been  impossible  for  anyone  to  ascertain  the  facts,  but 
because  those  who  purport  to  have  ascertained  them  differ  as  to  what  there  was  to  see. 

7)  M.  Ins.  Act,  sect.  60  (2)  (i)  (b). 

8)  M.  Ins.  Act,  sect.  60  (2)  (ii). 

9)  Irving  v.  Manning  (1847)  1  H.  L.  C.  287.    M.  Ins.  Act,  sect.  27  (4). 
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The  "cost  of  repairs"  which  must  exceed  the  repaired  value,  or,  if  there  is  the  val- 
uation clause  in  the  poUcy,  the  insured  value,  may  well  include  many  items  of  expense 
besides  the  actual  repairing.  It  will  include  aU  the  expenses  subsequent  to  the  disaster 
which  are  necessary  to  procure  the  reinstatement  of  the  shipi).  Thus,  if  the  casualty 
is  a  stranding,  the  expenses  of  getting  the  ship  off  the  strand,  of  temporary  repairs 
to  enable  her  to  be  towed  to  a  port  for  permanent  repairs,  of  towage  to  that  port, 
of  dry  docking  there  for  surveys,  of  survey  and  preparation  of  specification  for  repairs, 
of  agency  and  other  expenses  incidental  to  aU  this,  and  finally  of  the  actual  bill  for 
doing  the  repairs,  will  be  included. 

The  extent  of  the  repairs  to  be  done  is  not  necessarily  that  which  would  be 
required  to  make  the  ship  as  good  as  she  was  before  the  accident  happened.  They 
must  be  enough  to  make  her,  not  perhaps  so  good  a  ship  as  before,  but  a  seaworthy 
ship  fit  to  navigate  the  ocean  with  such  cargoes  as  she  has  hitherto  been  meant 
to  carry. 

Of  the  items  above  specified  as  part  of  or  incidental  to  the  cost  of  repairs  some, 
e.g.  the  cost  of  getting  the  ship  off  the  strand,  may  well  be  general  average  expenditure, 
to  which  the  cargo  on  board  would  contribute :  or  there  may  have  to  be  a  general 
average  sacrifice  of  cargo  by  jettison,  to  which  the  ship  must  contribute.  And  of 
the  damage  to  the  ship  some  part  (e.g.  the  loss  of  a  mast  which  has  been  cut  away) 
may  have  been  a  general  average  sacrifice  to  which  the  cargo  will  have  to  contribute. 
In  making  out  the  sum  of  items  of  cost  of  repairs  a)  you  include  the  ship's  share  of 
any  general  average  contribution  {i.e.  to  general  average  expenditure  or  to  general 
average  sacrifice  of  an  interest  other  than  ship)  or  of  salvage,  and  not  the  cargo's  or 
freight's  share  2);  but  b)  you  include  the  whole  cost  of  repairing  any  general  average 
sacrifice  of  the  ship,  without  deducting  the  contribution  of  cargo  or  freight  thereto^). 
For  the  test  is  what  would  it  cost  to  rescue  and  repair  the  ship,  irrespective  of  the 
question  whether  part  of  this  cost  may  be  repayable  by  some  other  party*):  but 
the  expense  of  getting  the  ship  off  the  strand  is  only  the  ship's  share  of  the  expen- 
diture made  to  get  off  the  ship  and  the  cargo  ^).  By  the  same  reasoning  there  is  no 
deduction, made  from  the  actual  cost  of  doing  repairs  of  any  allowance  for  "new  for 
old",  such  as  is  made  in  respect  of  the  payment  by  underwriters  for  a  particular 
average  loss®). 

Value  of  the  wreck.  When  a  ship  has  been  badly  damaged  the  position  may  be 
as  foUows.  It  will  cost  £12000  to  repair  her,  and  she  wiU  when  so  repaired  be  worth 
£14000.  But  her  owner  instead  of  repairing  her  can  sell  her  in  her  damaged 
state  for  £3000.  In  these  circumstances  is  there  a  constructive  total  loss?  This 
question  has  been  raised  in  several  cases  in  modem  times.  The  assured  shipowner 
in  such  cases  rehed  on  the  test  of  the  prudent  uninsured  owner,  and  urged  that  he 
would  obviously  sell  the  ship  as  she  was  and  pocket  £3000,  instead  of  being  only 
£2000  to  the  good,  by  spending  £12000,  and  so  having  the  value  of  £14000.  The 
underwriters  on  the  other  hand  rehed  on  the  arithmetical  test,  cost  of  repair  against 
repaired  value,  and  contended  that  this  was  on  principle  the  only  test  where  aU  the 
facts  and  figures  were  available. 

In  1903  the  Court  of  Appeal  decided'')  in  favour  of  the  underwriters  on  this  ques- 
tion, holding  that  the  "value  of  the  wreck"  ought  not  to  be  taken  into  the  account. 
The  Mariae  Insurance  Act  was  passed  in  December  1906  and  there  is  no  doubt  that 
its  draftsman  intended  to  reproduce  the  law  as  laid  down  by  the  Court  of  Appeal 
in  that  case^). 

^)  Which  may  include  expenses  incurred  and  paid  by  the  underwriters  themselves,  acting 
under  the  "Waiver  Clause".    Blairmore  v.  Macredie  [1898]  A.  C.  593. 

2)  Kemp  V.  Halliday  (1866)  L.  R.  1  Q.  B.  520. 

3)  M.  Ins.  Act,  sect.  60  (2)  (ii).  The  use  of  the  word  "future"  in  the  last  paragraph  of 
this  subsection  is  vague  and  difficult.  Presumably  the  casualty  to  the  ship  is  the  point  at  which 
"futurity"  is  contemplated. 

*)  This  is  really  the  principle  of  M.  Ins.  Act,  sect.   14  (3). 

6)  Similarly,  as  regards  claims  for  them  on  the  policy,  a  general  average  sacrifice  is  re- 
covered in  full,  but  only  the  ship's  share  of  salvage  charges  or  general  average  expenditure. 
M.  Ins.  Act,  sects.  66  (4),  73. 

*)  See  below,  p.  550. 

')  Angel  v.  Merchants  Co.  [1903]  1  K.  B.  811. 

8)  M.  Ins.  Act,  sect.  60  (2)  (ii).  He  does  so  by  omitting  all  reference  to  it  rather  than 
by  any  expression. 
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Subsequently  the  same  point  was  raised  in  a  case  upon  a  policy  effected  before 
the  Act  was  passed  and  to  which  therefore  it  did  not  apply.  In  this  case  the  House 
of  Lords  in  1908  reversed^)  the  decision  of  the  Court  of  Appeal,  and  held  that  the 
assured  was  entitled  to  have  the  value  of  the  wreck  taken  into  account. 

The  chief  practical  objection  to  this  decision  is  that  such  a  case  as  the  following 
may  well  arise.  A  ship  suffers  damage  which  wiU  cost  £3000  to  repair  and  she  wiU 
then  be  worth  £13000 :  but  she  can  be  sold  unrepaired  for  £11000.  No  one  can  suggest 
that  the  ship  is  really  a  constructive  total  loss.  But  if  the  test  of  the  prudent  unin- 
sured be  alone  employed  it  is  clear  that  he  wiU  be  £1000  better  off  by  seUing  her  than 
by  repairing  her.  The  House  of  Lords  guarded  against  this  objection  by  saying  that 
it  is  only  the  value  of  a  "wreck"  and  not  of  a  merely  damaged  ship  that  may  be  taken 
into  account.  The  difficulty,  however,  seems  to  be  that  in  any  case  which  is  near  the 
line  (and  a  principle  is  chiefly  necessary  to  apply  in  determining  doubtful  cases) 
this  seems  to  involve  a  begging  of  the  question.  The  conclusion  to  be  determined  is 
whether  the  ship  is,  or  is  not,  a  wreck  which  is  not  worth  repairing :  in  deciding  whether 
you  may  or  may  not  employ  one  premiss  in  arriving  at  that  conclusion  you  must 
by  some  means  decide  whether  the  ship  is,  or  is  not,  a  wreck. 

Although  there  can  be  httle  doubt  that  the  draftsman  of  the  Mar.  Ins.  Act  did 
not  intend  to  vary  the  law  as  laid  down  by  the  Court  of  Appeal  in  1903  it  is  possible 
that  it  may  be  held  that  the  law  as  laid  down  by  the  House  of  Lords  in  1908  does 
apply  to  a  case  under  the  Act.  This  possibihty  arises  from  the  fact  that  nothing  is 
said  in  it  about  this  question  of  the  value  of  the  wreck,  while  sect.  91  (2)  preserves 
the  rules  of  the  common  law  "save  in  so  far  as  they  are  inconsistent  with  the  express 
provisions  of  this  Act".    The  point  has  not  yet  arisen 2). 

The  importance  of  this  question  has  been  much  lessened  by  the  circumstance 
that  underwriters  have  commonly  adopted  the  use  of  a  special  clause  in  policies, 
the  effect  of  which  is  to  counteract  the  decision  of  the  House  of  Lords.  This  is  done 
by  an  addition  to  the  Valuation  Clause,  which  now  runs  thus:  "In  ascertaining 
whether  the  vessel  is  a  constructive  total  loss  the  insured  value  shah  be  taken  as  the 
repaired  value,  and  nothing  in  respect  of  the  damaged  or  break-up  value  of  the  vessel 
or  wreck  shall  be  taken  into  account". 

Constructive  total  loss  of  Goods.  The  same  principle  applies  in  regard  to  goods. 
But  an  insurance  on  goods,  which  have  to  be  carried  in  a  ship,  necessarily  differs 
from  an  insurance  on  a  ship,  which  sails  the  seas  of  herself.  Both  ship  and  goods 
are  insured  for  a  certain  voyage,  the  underwriter  undertaking  that  they  shall  not  be 
prevented  by  insured  perils  from  completing  that  voyage.  If  the  ship  is  damaged, 
the  question  as  to  constructive  total  loss  concerns  only  the  condition  of  the  ship: 
if  she  can  be  repaired  to  be  seaworthy  she  can  complete  her  voyage.  But  if  the  goods 
be  damaged  the  test  of  a  constructive  total  loss  cannot  concern  itself  only  with  the 
condition  of  the  goods.  The  goods  may  be  very  httle  damaged,  and  yet  it  may  be 
impossible  for  them  to  arrive  at  their  insured  destination  from  lack  of  any  means  of 
carrying  them  there. 

The  test  of  a  constructive  total  loss  of  goods,  therefore,  is  whether  the  cost  of 
repairing  the  damage  and  the  cost  of  forwarding  the  goods  to  their  destination  will 
exceed  their  value  on  arrival  there 3).  Indeed  there  may  be  a  constructive  total  loss 
of  goods  though  the  first  factor,  actual  damage  to  the  goods,  be  entirely  absent. 
Thus  goods  were  iasured  from  the  East  to  England,  including  land  transit  from 
Marseilles  to  Calais*) :  they  reached  Paris  when  that  city  was  besieged  by  the  Grermans 
and  could  not  be  forwarded,  though  they  were  undamaged.  The  assured  having 
given  notice  of  abandonment  succeeded  in  an  action  for  a  constructive  total  loss,  by 
the  insured  peril  of  "arrest,  restraints,  and  detainments"^). 

As  with  the  cost  of  repair  to  a  ship,  so  with  the  cost  of  repairing  and  forwarding 
goods,  account  must  be  taken  of  all  the  expenses  incidental  thereto.  Thus  the  cost 
of  discharging,  warehousing,  reconditioning,  and  reshipping,  the  goods,  together 
with  the  cargo's  proportion,  if  any,  of  general  average  expenditure  or  salvage  must 
be  taken  into  account,  as  well  as  the  actual  "cost  of  forwarding"  to  the  insured  destin- 

1)  Macbeth  v.  Maritime  Co.  [1908]  A.  C.   144. 

2)  Since  the  above  was  written  it  has  been  held  by  Bray,  J.,  that  under  the  Act  the  value 
of  the  wreck  is  not  to  be  taken  into  account.  Hall  v.  Hayman  [1912]  2  K.  B.  5. 

a)  M.  Ins.  Act,  sect.  60  (2)  (iii). 

4)  Cf.  M.  Ins.  Act,  sect.  2  (1). 

^l^BodocanacM  v.  MUott  (1874)  L.  B,.  9  C.  P.  518. 
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ation,  and  the  resulting  total  must  be  compared  with  the  estimated  value  {i.e.  the 
actual,  not  the  insured  value)  of  the  cargo  at  this  destination. 

As  regards  the  "cost  of  forwarding"  which  is  to  be  considered  there  is  by  the  law 
as  laid  down  in  one  case^)  a  difficulty  which  has  ever  since  given  rise  to  much  discus- 
sion. Goods  worth  £100  are  shipped  at  A  for  B,  and  are  deliverable  at  B  on  payment 
of  £50  freight.  At  B  they  will  have  a  market  value  of  something  over  £150,  say 
£160.  On  the  voyage  the  ship  carrying  them  is  stranded,  and  becomes  a  wreck  and 
the  goods  receive  some  damage.  The  goods  are  landed  at  C,  £50  is  spent  on  recon- 
ditioning etc. ,  they  are  shipped  on  another  ship  for  B  at  a  freight  of  £60,  and  on  arrival 
at  B  they  are  worth  £100.  If  the  £50,  cost  of  repair,  and  £60  cost  of  forwarding 
be  added  the  result,  £110,  is  more  than  the  value,  £100,  at  B,  and  there  would  appear 
to  be  a  constructive  total  loss.  But  it  was  held  in  Farnworth  v.  Hyde  that  you  must 
deduct  from  £60,  the  freight  by  the  substituted  ship,  £50,  the  freight  payable  to 
the  original  ship,  or  in  other  words  that  you  must  only  take  into  account  the  extra 
cost  of  forwarcQng  in  excess  of  the  original  cost.  On  this  basis  the  cost  of  repair 
£50,  and  extra  cost  of  forwarding  £10,  only  makes  £60,  as  against  arrived  value 
of  £100,  and  there  is  no  constructive  total  loss. 

The  criticism  that  has  been  urged  strongly  against  this  decision  is  that  it  makes 
a  deduction  upon  one  side  of  the  account  only.  The  value  of  an  import  at  its  port 
of  discharge  includes  the  equivalent  of  the  freight  necessarily  paid  to  have  it  carried 
there.  If  you  deduct  from  the  cost  of  forwarding  the  original  freight  which  would 
have  been  payable,  you  ought  also  to  deduct  that  freight  from  the  arrived  value; 
otherwise  you  are  comparing  the  cost  of  forwarding  exclusive  of  the  original  freight, 
with  an  arrived  value  which  necessarily  includes  its  substantial  equivalent.  If  this 
be  sound,  on  the  case  suggested,  you  might  take  the  cost  of  repairs  £50  and  extra 
cost  of  forwarding  £10,  and  properly  compare  the  resulting  total  not  with  £100  the 
arrived  value  of  the  goods,  but  with  £100  less  the  original  freight  deducted  in  the 
first  factor  in  the  comparison.  You  would  then  have  £60  against  £50,  i.  e.  a  construc- 
tive total  loss  by  the  same  figure  of  difference  as  by  the  method  of  comparing  the 
cost  of  repairs,  and  the  whole,  instead  of  the  extra,  cost  of  forwarding,  with  the  actual 
arrived  value. 

There  seems  reason  in  this  criticism.  Indeed  at  the  port  of  refuge  the  Cargo- 
owner  might,  in  the  reasoning  of  a  prudent  uninsured  owner,  contend  for  a  con- 
structive total  loss  upon  a  basis  even  more  favourable  to  himself.  "My  position", 
he  might  say,  "is  this.  I  have  spent  £100  original  cost  of  the  goods;  I  must  spend 
£50  cost  of  repair,  and  £60  cost  of  forwarding:  I  shall  then  reahse  £100  on  de- 
livery. Thus  I  shall  have  spent  £210  in  order  to  earn  £100".  But  in  no  case 
has  it  been  suggested  that  the  original  cost  of  the  goods  should  be  added  to 
the  sum  to  be  compared  with  the  arrived  value.  Perhaps  that  cost  may  be 
treated  as  of  a  kind  similar  to  that  of  the  "value  of  the  wreck"  discussed  above. 

Until  this  question  is  reviewed  by  the  House  of  Lords  presumably  the  principle 
of  Farnworth  v.  Hyde  continues  to  be  law 2). 

Effect  of  Transhipment.  In  the  previous  section  mention  has  been  made  of  the 
cost  of  forwarding  goods  to  their  insured  destination  by  a  substituted  ship.  When 
goods  are  insured  on  a  voyage  even  by  a  named  ship,  and  that  ship  is  by  perib  insured 
against  so  damaged  that  the  goods  must  be  transhipped  to  another  ship,  if  they  are 
to  go  on  at  all,  they  will  be  covered  by  the  poUcy  while  upon  the  substituted  ship. 
And  equally  they  will  be  covered  by  the  pohcy  during  any  time  when  they  are  neces- 
sarily put  in  Ughters,  or  ashore  in  warehouse  or  elsewhere,  for  the  purpose  of  being 
so  transhipped 3). 

This  rule,  however,  only  appUes  to  transhipment  rendered  necessary  by  perils 
insured  against.  In  many  bills  of  lading,  especially  those  of  the  great  lines,  the 
shipowners  reserve  themselves  power  to  tranship  goods  and  carry  them  by  any 
ship  other  than  that  named  in  the  biU  of  lading.  If  goods  were  insured  by  the  ship  A, 
and  in  the  course  of  the  voyage  they  were  transferred,  under  such  a  Hberty  in  the  bill 
of  lading  and  not  because  of  any  casualty,  to  ship  B,  they  would  cease  to  be  covered 
by  the  goods  pohcy.   They  are  insured  on  ship  A,  not  on  ship  B.    Goods  therefore 

1)  FarnwoHh  v.  Hyde  (1866)  L.  B.  2  C.  P.  204. 

2)  It  is  true  that  the  M.  Ins.  Act,  sect.  60  (2)  (iii)  only  speaks  of  the  "cost  of  forwarding", 
but  see  sect.  91  (2). 

3)  M.  Ins.  Act,  sect.  59. 
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cease  to  be  covered  when  they  are  transhipped  merely  by  reason  of  "any  special 
stipulation  in  the  contract  of  affreightment"  i). 

Total  and  Constructive  Total  Loss  of  Freight.  There  is  much  obscurity  in  the 
cases  as  to  what  constitutes  a  constructive  total  loss  of  freight.  So  great  is  that 
obscurity  that  the  legislature,  perhaps  with  necessary  discretion,  did  not  attempt, 
either  in  section  60  or  elsewhere  in  the  Mar.  Ins.  Act,  to  formulate  any  rules  upon 
the  subject.  The  matter  is  inherently  difficult  jirst  from  the  fact  that  freight  is  the 
chance  of  earning  money,  and  not  a  tangible  piece  of  property,  like  a  ship  or  cargo, 
and  secondly  because  the  English  law  allows  the  insurance  of  the  gross  freight  without 
any  deduction  for  the  cost  of  earning  it  2),  with  the  result  that  in  any  enquiry  whether 
circumstances  have  arisen  which  make  the  freight  not  worth  earning  there  is  an 
obvious  inconsistency  in  comparing  the  gross  freight  which  the  law  presumes  to  be 
at  risk  with  the  net  freight  which  is  all  that  the  shipowner  can  in  fact  realise.  The 
problem  is  further  complicated  by  the  facts  that  freight  is  commonly  insured  by  time 
policies  for  a  year,  and  is  also  commonly  insured  under  the  phrase  "upon  freight 
chartered  or  as  if  chartered",  a  phrase  which  presumably  conveys  some  intelligible 
meaning  to  the  brokers  and  underwriters  who  use  it,  but  does  not  do  so  to  the  present 
writer. 

For  freight  to  be  earned  there  must  needs  be  the  continued  existence  in  safety 
of  both  the  ship  and  the  cargo  she  is  to  carry.  If  either  the  ship,  or  all  her  cargo,  be 
destroyed,  there  would  at  first  sight  appear  to  be  a  total  loss  of  freight.  But  this  is 
not  necessarily  so.  If  aU  the  cargo  be  destroyed,  there  may  be  other  cargo  available, 
which  the  ship  can  carry.  And  if  towards  the  end  of  a  long  ocean  voyage  the  ship 
be  destroyed,  but  the  cargo  saved,  the  shipowner  may  well  be  able  to  send  on  the 
cargo  in  another  ship  at  a  small  cost  compared  with  the  freight  to  be  earned 
thereby. 

One  may  perhaps  lay  down  that  there  is  an  actual  total  loss  of  freight: 

1.  If  both  ship  and  cargo  are  totally  lost. 

2.  If  the  cargo  is  totally  lost,  and  there  is  no  other  cargo  available  for  the  ship 
to  carry. 

3.  If  the  ship  is  lost,  and  there  is  no  other  available  means  of  carrjdng  the  cargo 
to  its  destination. 

In  regard  to  the  last  two  rules,  however,  it  is  obvious  that  in  one  sense  there 
must  in  most  cases  be  other  cargo  somewhere  available  for  a  ship,  and  there  must 
somewhere  be  another  ship  available  to  carry  on  the  cargo.  The  impossibiUty  in  either 
case  arises  from  expense ;  it  is  a  commercial  not  a  physical  impossibiUty.  In  the  case 
of  loss  of  ship  or  goods  there  is  an  actual  total  loss  if  they  are  physically  destroyed 
(and  the  sinking  of  a  ship  or  goods  in  deep  water  is  a  thing  that  no  conceivable  ex- 
penditure can  remedy),  a  constructive  total  loss  if  their  salvation  is  only  commercially 
but  not  physically  impossible. 

It  would  seem  to  follow  that  in  any  case  where  either  the  ship  or  the  cargo 
survive,  so  that  the  earning  of  freight  is  rendered  only  commercially  impossible 
there  is  only  a  constructive  and  not  an  actual  total  loss :  which  involves  the  necessity 
of  notice  of  abandonment.  But  this  goes  too  far.  A  thing  may  be  so  impossible  commer- 
cially as  to  be  deemed  impossible  infact^).  And  in  one  of  the  most  lucid  utterances 
of  an  English  judge  on  this  subject  the  law  is  laid  down  thus: 

1.  If  the  ship  be  a  total  or  constructive  total  loss,  "but  cargo  which  was  on  board 
be  saved  under  circumstances  which  leave  it  doubtful  whether  such  cargo 
might  or  might  not  be  forwarded  in  a  substituted  ship;  or, 

2.  If  the  cargo  be  lost  and  the  ship  may  or  may  not  probably  earn  some  freight 
by  carrying  other  goods  on  the  voyage  insured, 

it  may  be,  and  I  think  the  rule  is,  that  in  order  to  make  certain  his  right 
to  recover  as  for  a  total  loss  on  the  pohcy  on  freight,  the  assured  should  give 
notice  of  abandonment  of  the  chance  of  earning  such  substituted  freight"*). 
There  ought  probably  to  be  added,  as  another  case  in  which  there  is  a  construc- 
tive total  loss  of  freight,  involving  the  necessity  of  notice  of  abandonment: 

1)  M.  Ins.  Act,  sect.  59. 

2)  See  supra,  under  Insurable   Value,  p.  512. 

S)  Even  as  regards  ship  or  goods  their  recovery  may  be  commercially  impossible  to  such 
an  extent  as  to  amount  to  physical  impossibility. 

4)  Brett  J.,  Rankin  v.  Potter  (1873)  L.  B.  6  H.  L.  83  at  pp.  102,  103. 
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3.  A  case  in  which  there  is  a  probable  loss  of  freight  from  the  fact  that  repairs 
to  the  ship  wiU  take  so  long  that  the  goods-owner  is  entitled  to[put|^an  end 
to  the  contract  of  carriage  i). 

The  advantage  to  the  underwriter,  and  the  disadvantage  to  the  assured  imposed 
in  regard  to  goods  by  the  rule  in  Famworth  v.  Hyde  discussed  above,  is,  by  reason 
of  the  rule  allowing  the  insurance  of  gross  freight  without  consideration  of  the  cost 
of  earning  it,  exactly  reversed.  Suppose  a  shipowner  contracts  to  carry  goods  from 
A  to  B  at  a  freight  of  £1000.  It  will  cost  him  £900  to  earn  this,  and  so  if  all  goes 
weU  he  will  make  £100  profit.  He  insures  £1000  on  the  freight.  But  just  after  the 
goods  are  loaded  another  ship  colHdes  with  his  ship  in  the  harbour  at  A,  i.e.  when  he 
has  only  incurred  a  smaU  amount  (say  £50)  of  the  cost  of  earning  his  freight.  His 
ship  is  a  constructive  total  loss.  The  goods  are  saved  and  he  can  ship  them  on  another 
ship  to  B  at  a  freight  of  £1100.  He  gives  notice  of  abandonment  to  his  freight  under- 
writers, and  as  the  substituted  freight  of  £1100  exceeds  the  freight  to  be  earned  by 
him,  namely  £1000,  he  recovers  £1000  for  a  total  loss.  Though  he  recovers  £1000, 
in  truth  and  in  fact  he  has  lost  a)  the  £50  expenses  he  has  incurred  and  b)  the  £100 
profit  he  would  have  made  —  in  all  £150.  And  even  if  he  had  carried  out  the  plan 
of  sending  the  goods  on  in  the  substituted  ship  he  would  only  have  lost  this  £150 
pliis  the  extra  £100  payable  by  him  to  the  other  ship  —  in  all  £250. 

Option  of  Assured  in  case  of  Constructive  Total  Loss.  If  there  is  in  fact  a  construcr 
tive  total  loss  the  assured  has  an  option  to  claim  from  the  underwriters  a  total  loss  or 
a  partial  loss  2).  Theoretically  it  does  not  much  matter  which  he  does,  for  he  will 
receive  an  indemnity  in  either  ease.  If  aU  ships  and  goods  were  insured  at  their 
exact  actual  value  practice  might  coincide  with  theory.  In  fact  nearly  aU  vessels 
are  insured  and  valued  for  more  than  their  real  value,  and  this  makes  it  almost 
always  desirable  for  the  assured  owner  to  claim  a  constructive  total  loss  of  his  ship 
if  he  can. 

If  the  assured  elects  to  claim  a  constructive  total  loss  he  must  signify  that  election 
to  the  underwriters  by  giving  them  "Notice  of  Abandonment".  If  he  does  not  give 
a  notice  of  abandonment  he  can  only  claim  a  partial  loss^). 

Notice  of  Abandonment.  Except  in  a  case  in  which  notice  of  abandonment  is 
unnecessary*),  the  notice  is  essential  to  a  claim  for  constructive  total  loss.  If  a  ship 
is  insured  against  total  loss  only  and  becomes  a  constructive  total  loss,  the  assured 
wiU  not  recover  a  penny  unless  he  gives  notice  of  abandonment.  The  object  of  the 
notice  is  twofold,  1.  to  signify  the  election  of  the  assured,  2.  to  give  the  underwriters 
opportimity  for  enquiry  and  intervention. 

No  particular  form  of  notice  is  necessary.  It  may  be  given  in  writing  or  oraUy: 
it  is  obviously  desirable  to  give  it  in  writing  for  the  sake  of  certainty.  Any  words 
may  be  used  so  long  as  they  amount  to  a  statement  that  the  thing  insured  is  uncon- 
ditionally abandoned  to  the  underwriters  6).  In  practice  notice  of  abandonment 
is  given  to  underwriters  by  the  broker  who  has  effected  the  insurance,  acting  on  the 
instructions  of  the  assured. 

The  time  at  which  the  notice  is  given  is  very  important.  It  must  be  given  as 
soon  as  the  assured  is  rehably  informed  of  the  circumstances  of  the  loss^).  If  it  is  not 
so  given  the  assured  may  lose  his  right  to  recover  for  a  constructive  total  loss  on  the 
ground  that  he  did  not  give  notice  of  abandonment  in  due  time.  The  ground  of  this 
rule  is  that  the  assured  must  not  await  the  progress  of  events  and  the  turn  of  markets, 
so  as  to  make  his  election  at  the  time  most  favourable  to  himself. 

But  the  assured  is  entitled  to  have  all  the  material  information  on  which  he  is 
to  make  his  election.  He  is  therefore  entitled  to  wait  until  he  has  had  time  to  make 
enquiries  necessary  to  supplement  any  deficiencies  in  the  information  he  has 
received''). 

Whether  the  assured  has  used  only  a  reasonable  time  to  make  enquiries,  and 
whether  he  has  then  given  notice  of  abandonment  with  reasonable  diligence,  are 

1)  See  supra  p.  535  under  Delay. 

2)  M.  Ins.  Act,  sect.  61. 

3)  M.  Ins.  Act,  sect.  62  (1). 

*)  See  below  —  When  Notice  of  Abandonment  need  not  be  given. 
6)  M.  Ins.  Act,  sect.  62  (2). 
8)  M.  Ins.  Act,  sect.  62  (3). 
')  M.  Ins.  Act,  sect.  62  (3). 
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questions  of  fact^).  In  one  case  a  delay  of  5  days  after  receipt  of  information  was  held 
unreasonable.  But  is  is  not  "a  question  of  hours,  or  even  of  days,  but  whether  there 
is  substantial  delay  out  of  the  course  of  maritime  affairs." 

The  underwriters  may  accept  the  notice  of  abandonment  or  refuse  it.  Usually 
they  refuse.  But  the  notice  of  abandonment  is  not  merely  an  offer  on  the  part  of  the 
assured  to  give  up  his  property  in  return  for  payment  of  a  total  loss.  It  is,  it  the  facts 
warrant  it,  the  exercise  of  an  absolute  right  to  cede  the  wreck  and  recover  a  total 
loss  under  the  policy.  And  so  if  subsequent  investigation  shows  that  there  is  a  con- 
structive total  loss,  i.e.  that  the  assured  was  justified  in  exercising  his  right  to  abandon, 
the  assured  will  not  be  prejudiced  by  the  fact  that  the  underwriters  have  refused  to 
accept  it  2). 

Acceptance  of  a  notice  of  abandonment  by  the  underwriters  may  be  either 
express,  or  implied  from  their  conduct.  Mere  silence  on  their  part  does  not  constitute 
acceptance  3).  Whether  their  conduct  implies  an  acceptance  is  a  question  of  fact. 
But  most  poUcies  contain  what  is  called  the  waiver  clause,  viz,  "It  is  expressly  declared 
and  agreed  that  no  acts  of  the  insurer  or  insured  in  recovering,  saving,  or  preserving 
the  property  insured  shall  be  considered  as  a  waiver  or  acceptance  of  abandonment." 
The  effect  of  this  is  that  after  notice  of  abandonment  has  been  given  either  the  assured 
can  take  steps  to  save  the  property  without  being  held  to  have  withdrawn  his  notice, 
or  the  underwriters  (usually  through  the  agency  of  the  Salvage  Association)  can 
take  similar  steps  without  being  held  to  have  accepted  the  notice.  But  even  so  if 
the  underwriters  acted  in  a  way  only  consistent  with  ownership  of  the  property, 
e.g.  by  taking  possession  and  selluig  it,  they  would  be  held  to  have  accepted  abandon- 
ment notwithstanding  the  waiver  clause:  such  acts  would  not  be  within  the  clause 
as  being  done  in  "recovering,  saving  or  preserving".  And  similarly  the  assured  might 
be  held  to  have  withdrawn  his  notice  by  acts  flatly  inconsistent  with  the  cession 
to  the  underwriters  that  it  imphes. 

On  the  other  hand  the  absence  of  the  waiver  clause  does  not  prevent  the  under- 
writers from  acting  as  regards  the  property  as  salvors  rather  than  as  owners.  The 
question  would  be  whether  the  conduct  of  the  underwriters  shows  that  they  have 
acted  as  owners,  i.e.  whether  their  conduct  has  been  consistent  only  with  their  having 
accepted  abandonment. 

If  the  underwriters  do  accept  the  notice  of  abandonment  the  result  is  conclusive 
and  irrevocable.  They  become  liable  for  a  total  loss*).  Thus  on  receipt  of  news  of 
the  capture  of  his  ship  the  owner  gave  notice  of  abandonment  and  it  was  accepted. 
The  ship  was  then  recaptured  and  the  underwriters  refused  to  pay  for  more  than  a 
partial  loss.  It  was  held  that  they  were  bound  by  their  acceptance  and  hable  for 
a  total  loss  5).  So  when  underwriters  by  their  conduct  accepted  notice  of  abandon- 
ment, and  then  sought  to  dispute  the  claim  on  the  ground  that  there  had  been  a 
breach  of  warranty  which  avoided  the  policy,  they  were  held  hable  for  a  total  loss; 
the  acceptance  conclusively  admitted  the  loss  and  liability  for  it 8). 

When  Notice  of  Abandonment  need  not  be  given.  Notice  of  abandonment  need 
not  be  given  in  a  case  where,  when  the  assured  receives  information  of  the  loss,  there 
can  be  no  possibihty  of  any  benefit  to  the  underwriters  if  notice  be  given  them''). 
The  assured  cannot  do  otherwise  than  treat  the  loss  as  total,  and  the  underwriters 
cannot  take  any  steps  to  preserve  the  property:  thus  both  the  reasons  underlying 
the  necessity  for  the  notice,  as  mentioned  above,  have  disappeared. 

This  principle  has  been  applied  to  three  classes  of  cases: 

1.  Where  the  subject-matter  has  been  so  damaged  that  it  no  longer  exists  in 
specie,  or  the  assured  is  irretrievably  deprived  of  it^).  Strictly  speaking  these 
are  not  cases  in  which  notice  is  excused.  They  are  cases  of  actual  total  loss, 
and  no  notice  of  abandonment  is  necessary  in  the  case  of  actual  total  loss  ^). 

1)  M.  Ins.  Act,  sect.  88. 

2)  M.  Ins.  Act,  sect.  62  (4). 

3)  M.  Ins.  Act,  sect.  62  (6). 
*)  M.  Ins.  Act,  sect.  62  (6). 

*)  Smith  v.  Bobertson  (1814)  2  Dow,  H.  L.  C.  474.    The  underwriters  of  course  would  take 
the  ship  on  pajmient.    See  below  Effect  of  Abandomnent. 
8)  Provincial  Co.  v.  Ledua  (1874)  L.  B.  6  P.  C.  224. 

7)  M.  Ins.  Act,  sect.  62  (7). 

8)  Cf.  e.  g.  Mullett  v.  Shedden  (1811)  13  East,  304. 
»)  M.  Ins.  Act,  sect.  57. 
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But  the  principle  that  excuses  notice,  otherwise  necessary,  also  provides 
the  reason  why  it  is  unnecessary  in  the  case  of  actual  total  loss. 

2.  Where  the  assured  receives  hews  of  a  constructive  total  loss  and  at  the  same 
time  news  of  the  sale  of  the  subject  matter  by  the  master.  It  is  usually  said 
in  the  text-books,  and  was  said  in  one  case^),  that  a  sale  by  the  master,  to 
excuse  notice  of  abandonment,  must  be  a  reasonable  sale  justified  by  the 
condition  and  circumstances  in  which  the  property  was  placed.  The  true 
view,  as  the  writer  beheves,  is  that  where  the  assured  hears  at  once  of  the 
disaster  and  of  the  sale,  notice  of  abandonment  is  unnecessary,  because 
useless ;  the  sale  has  left  him  nothing  to  abandon.  But  if  the  sale  was  unreason- 
able and  unjustifiable  the  assured  cannot  recover,  not  because  he  has  given 
no  notice  of  abandonment,  but  because  there  was  not  in  fact  a  constructive 
total  loss 2). 

3.  In  the  case  of  an  insurance  on  freight,  when  the  ship  sustains  such  damage  as 
renders  the  earning  of  the  insured  freight  impossible^).  In  the  earlier  of  such 
cases*),  the  ship  was  sold  by  the  master,  and  the  giving  of  notice  of  abandon- 
ment was  held  to  be  excused  on  the  ground  that  the  sale  was  justifiable. 
As  to  this  the  remarks  made  above  apply:  the  sale,  whether  justifiable  or 
not,  would  excuse  the  notice;  the  right  to  recover  for  a  total  loss  would  depend 
on  the  condition  of  the  ship. 

Waiver  of  Notice.  Notice  of  abandonment  may  be  waived  by  the  underwriter^), 
and  if  so  waived  need  not  be  given.  It  is  for  his  protection  and  he  may reheve  the  assured 
from  the  duty  to  give  it.  A  waiver  of  notice  would  prevent  the  underwriter  from 
raising  the  plea  that  no  notice  had  been  given,  but  would  not  operate  as  an  admission 
of  the  loss :  it  thus  differs  from  an  acceptance  of  notice  of  abandonment.  It  should 
be  remembered  that  "waiver"  in  the  "Waiver  clause"  nientioned  above  on  p.  543  only 
refers  to  conduct  after  notice  of  abandonment  has  been  given. 

Heinsurance.  If  an  underwriter  has  reinsured  his  risk,  and  notice  of  abandon- 
ment is  given  to  him  by  the  assured  on  the  original  poUoy,  he  need  not  give  any 
notice  of  abandonment  to  his  reinsuring  imderwriters^).  His  insurable  interest  is 
not  in  respect  of  any  property  which  he  can  offer  to  abandon,  it  is  in  respect  of  his 
liability '').  There  is  therefore  nothing  which  he  can  abandon.  If  he  claims  on  his 
reinsurance  policy  for  a  constructive  total  loss  he  need  only  prove  that  he  is  Uable  for 
a  constructive  total  loss  under  his  own  pohcy.  But  as  he  is  only  so  liable  if  his  assured, 
in  a  case  where  notice  of  abandonment  is  necessary,  has  given  him  such  a  notice,  he 
must  prove  that  fact.  Thus  a  shipowner  A  insured  his  ship  against  aU  risks  with 
Company  B,  and  Company  B  reinsured  the  ship  against  total  or  constructive  total 
loss  only  with  C.  The  ship  was  so  damaged  by  sea  perils  as  to  be  in  fact  a  constructive 
total  loss.  A  however  did  not  give  notice  of  abandonment  to  B,  but  claimed  and  was 
paid  a  partial  loss  amounting  to  100  per  cent,  of  the  amount  insured.  B  recovered 
nothing  against  C:  B  was  not  in  fact  liable  for  a  constructive  total  loss,  but  for  a 
partial  loss,  though  it  had  in  fact  paid  the  monetary  equivalent  of  a  total  loss^). 

Test  of  Validity  of  Notice  of  Abandonment.  The  assured  by  giving  the  notice  in 
effect  says:  "There  is  a  constructive  total  loss  by  perils  insured  against";  the  under- 
writer by  refusing  to  accept  the  notice  says:  "There  is  no  constructive  total  loss". 
The  issue  so  raised  must  be  determined  by  ascertaining  whether  on  the  facts,  and 
upon  the  principles  before  discussed,  there  is  or  is  not  a  constructive  total  loss.  The 
material  time  at  which  the  facts  have  to  be  considered,  by  EngUsh  law,  is  not  the  time 
when  notice  of  abandonment  is  given,  but  the  time  when  the  assured  brings  his 
action  against  the  underwriter  by  issuing  a  writ.  And  this  is  taken  as  the  material 
time  both  for  and  against  the  assured.  As  a  result,  if  what  was  a  constructive  total 
loss  when  notice  of  abandonment  was  given  has  ceased  to  be  so  when  the  writ  is 


1)  Knight  v.  Faith  (1850)  15  Q.  B.  649;  the  decision  was  doubted  by  Brett  J.  and  Blackburn 
J.,  Rankin  v.  Potter  (1873)  L.  R.  6  H.  L.  at  pp.  102  and  130. 

2)  If  this  be  so,  Knight  -v. Faith,  supra,  may  have  been  rightly  decided  but  for  wrong  reasons. 

3)  Rankin  v.  Potter  (1873)  L.  R.  6  H.  L.  83. 

*)  E.  g.  Idle  V.  Royal  Exchange  (1819)  8  Taunt.  755. 

6)  M.  Ins.  Act,  sect.  62  (8). 

8)  M.  Ins.  Act,  sect.  62  (9). 

')  See  sv/pra,  p.  510  under  Insurable  Interest. 

8)  Western  Co.  v.  Poole  [1903]  1  K.  B.  376. 
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issued,  the  assured  will  not  recover^).  But  if  what  was  a  constructive  total  loss  at 
the  date  of  the  writ  ceases  to  be  so  before  the  case  is  tried  the  assured  will  recover. 
This  is  best  seen  in  the  case  of  a  loss  by  capture.  Suppose  on  1st  January  a  ship- 
owner hears  of  the  capture  of  his  ship,  and  at  once  gives  notice  of  abandonment 
to  his  underwriters.  The  ship  is  released  by  a  prize  Court  of  the  captors  on  1st  June. 
If  the  owner  has  issued  a  writ  before  1st  June  he  will  recover  for  a  total  loss;  if  he 
does  not  issue  his  writ  till  after  1st  June  he  will  not  recover 2). 

The  result  of  this  rule  in  practice  is  that  when  a  broker  gives  notice  of  abandon- 
ment on  behalf  of  an  assured  he  frequently  adds  to  it  words  to  this  effect:  "If  you 
do  not  accept  the  abandonment  please  agree  to  place  the  assured  in  the  same  position 
as  if  a  writ  had  been  issued  to-day".  The  underwriter  often  assents  to  this.  If  he 
does  not,  the  assured  can  safeguard  himself  by  actually  issuing  a  writ. 

Effect  of  Abandonment^).  Where  there  is  a  valid  abandonment  so  that  the  under- 
writers are  liable  for  a  total  loss,  they  are  entitled  to  whatever  may  remain  of  the 
property  insured*).  What  remains  is  called  Salvage,  which  may  be  either  the  actual 
subject-matter  insured,  or  the  proceeds  of  its  sale.  The  salvage  becomes  the  property 
of  the  underwriters  as  a  body  as  from  the  date  of  the  loss ;  their  individual  interest 
ia  it  of  course  varies  according  to  the  amount  of  their  subscriptions. 

This  rule  has  one  peculiar  result  with  reference  to  an  insured  ship.  The  ship 
by  abandonment  becomes  the  property  of  the  underwriters  as  from  the  date  of  the 
loss.  It  follows  that  the  underwriters  become  entitled,  as  an  incident  of  that  property, 
to  any  freight  which  is  being  earned  by  the  ship  and  becomes  payable  after  the  loss^). 
As  by  English  law  freight  is  payable  only  on  completion  of  the  voyage  and  not 
'pro  rata  itineris,  the  freight  thus  payable  to  the  underwriters  may  include  freight  in 
respect  of  the  carriage  of  cargo  before  the  casualty.  In  any  case  the  underwriters 
are  only  entitled  to  the  net  freight,  i.e.  as  it  is  earned  for  their  benefit  they  must  allow 
for  the  expenses  of  earning  it,  such  as  wages,  port  charges,  etc.,  incurred  after  the  loss. 

If  a  ship,  which  is  carrying  goods  for  her  owner  freight  free,  is  abandoned  to  the 
underwriters,  they  are  entitled  to  receive  from  the  owner  the  equivalent  of  freight 
as  from  the  time  of  the  casualty^).  The  ship  has  become  theirs,  and  the  assured  must 
pay  a  reasonable  sum  for  having  his  goods  carried  on  their  ship.  But  this  payment 
win  only  be  the  equivalent  of  pro  rata  freight  from  the  time  of  the  loss  untU  delivery '). 

Underwriters  who  as  abandonees  of  a  ship  thus  become  entitled  to  freight 
earned  by  her,  do  not  however  become  in  any  way  parties  to  the  shipowner's  contracts 
of  affreightment.  Therefore  where  the  captain  tranships  the  cargo  and  earns  freight 
by  so  doing,  the  underwriters  as  abandonees  of  the  first  ship  have  no  claim  for  any 
of  the  freight  so  earned*). 

Where  a  shipowner  has  abandoned  his  ship  to  his  ship  underwriters,  and  they 
have  received  the  freight  she  was  earning,  he  cannot  make  any  claim  for  a  loss  of  freight 
against  his  freight  underwriters.  The  latter  have  two  sufficient  answers  to  his  claim, 
firstly  the  freight  has  in  fact  been  earned  and  paid,  and  therefore  is  not  lost,  secondly  if 
you  have  lost  it,  it  was  lost  not  by  perils  insured  against  but  by  your  own  act  in 
abandoning  the  ship  to  your  underwriters  on  ship*). 

A  clause  is  sometimes  inserted  in  a  policy  on  ship  by  which  the  underwriters 
agree  to  waive  their  right,  in  the  event  of  a  constructive  total  loss,  to  receive  freight 
that  may  be  earned.  It  runs  thus:  "In  the  event  of  constructive  total  loss  no  claim 
shall  be  made  by  the  underwriters  on  ship  in  respect  of  freight". 

XV.  Partial  Loss.") 

Any  loss  which  is  not  a  total  loss  is  a  partial  loss^i).  A  partial  loss  may 
be  either:  a)  Damage  sustained,  the  pecuniary  result  of  actual  damage  to  the  pro- 

1)  See  however  Blairmore  v.  Macredie  [1898]  A.  C.  593. 

2)  Buys  V.  Eoyal  Exchange  Co.  [1897]  2   Q.  B.   135. 

3)  See  also  Rights  of  Underwriter  on  payment,  infra,  p.  558. 
*)■  M.  Ins.  Act,  sect.   63  (1). 

6)  M.  Ins.  Act,  sect.  63  (2). 

8)  M.  Ins.  Act,  sect.  63  (2). 

')  Miller  V.   Woodfall  (1857)  8  E.  &  B.  493. 

8)  Hickie  v.   Bodocanachi  (1859)  4  H.  &  N.  455. 

»)  Scottish  Marine  Co.  v.   Turner  (1853)  1  Macq.  334. 

10)  M.  Ins.  Act,  sect.  64 — 66. 

11)  M.  Ins.  Act,  sect.  56  (1). 

n  35 
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perty  insured,  which  damage  includes,  i)  damage  involuntarily  sustained,  (the 
ordinary  "particular  average  loss"),  ii)  damage  sustained  ia  consequence  of  a  volim- 
tary  act,  ("general  average  sacrifice");  or  b)  Expenses  incurred  in  avoiding  or  dimin- 
ishing a  loss,  which  may  be  iii)  payment  to  volunteer  salvors,  ("salvage  charges"), 
iv)  pa5rment  by  way  of  contribution  to  a  general  average  sacrifice  or  to  general 
average  expenditure,  v)  payment  under  the  "Sue  and  labour  clause",  ("Particular 
charges").  Since  a  "general  average  loss"  includes  both  "general  average  sacrifice" 
and  "general  average  contributions",  the  above  five  items  may  be  restated  under 
four  heads: 

i)  Particular  Average  loss. 
ii)  Salvage  Charges, 
m)  General  Average  loss. 
iv)  Particular  Charges^). 

Particular  Average  loss  2).  A  particular  average  loss  is  a  partial  loss  by  damage 
sustained  involuntarily:  it  is  any  partial  loss  which  does  not  fall  xmder  one  of  the 
three  remaining  heads  (ii,  iii  or  iv).  This  may  not  be  a  very  satisfactory  definition, 
but  a  particular  average  loss,  being  the  simplest  form  of  partial  loss  {e.g.  the  result 
of  a  heavy  sea  which  smashes  a  ship's  rudder  and  sweeps  away  her  deck  fittings), 
is  difficult  to  define  except  by  contrast  with,  and  to  the  exclusion  of,  the  other  classes 
of  partial  loss. 

As  to  the  amount  recoverable  for  a  particular  average  loss,  see  below  under 
Measure  of  Indemnity,  at  p.  549. 

Salvage  Charges 3)  are  expenses  incurred  by  payment  to  voltmteer  salvors, 
i.e.  salvors  acting  independently  of  contract*).  If  incurred  to  prevent  a  loss  by  perils 
insured  against*),  they  are  recoverable  under  the  poUcy^). 

Services  of  exactly  the  same  nature,  if  rendered  by  persons  hired  under  agree- 
ment by  the  assured  or  his  agents,  are  not  "salvage  charges",  but  their  expense 
may  be  recoverable  under  the  pohcy  either  as  "general  average  expenditure"  or  as 
"particular  charges"  according  to  the  circumstances  of  the  case'').  On  the  other  hand 
"salvage  charges"  cannot  be  claimed  under  the  poUcy  under  the  sue  and  labour 
clause,  as  "particular  charges"^) :  the  importance  of  this  is  twofold,  first  "salvage 
charges"  cannot  be  recovered  in  addition  to,  or  in  excess  of,  the  total  amount  insured, 
secondly  they  cannot  be  recovered  imder  a  pohcy  "against  total  loss  only". 

"life  Salvage",  i.e.  payment  to  salvors  for  saving  hves  on  board  a  ship,  cannot 
be  recovered  from  the  underwriters  of  the  ship  8). 

As  to  the  amount  recoverable  on  a  claim  for  "salvage  charges"  see  below  under 
Measure  of  Indemnity,  at  p.  551. 

General  Average  Loss.^")  The  law  of  General  Average  is  properly  part  of  the  law 
of  the  contract  of  affreightment "),  and  only  indirectly  concerns  the  law  of  Marine 
Insurance,  especially  as  regards  general  average  expenditure.  It  is  therefore  out 
of  place  to  discuss  here  the  law  of  general  average  in  detail. 

One  of  the  most  often  quoted  utterances  of  any  Enghsh  judge  is  the  definition 
of  Lawrence  J.^^) :  "AU  loss  which  arises  in  consequence  of  extraordinary  sacrifices 
made,  or  expenses  incurred,  for  the  preservation  of  the  ship  and  cargo,  comes  within 
general  average,  and  must  be  borne  proportionably  by  aU  who  are  interested"  i^). 

1)  See  below,  under  Suing  and  Labouring  Clause,  p.  556. 

2)  M.  Ins.  Act,  sect.  64. 
»)  M.  Ins.  Act,  sect.  65. 

*)  M.  Ins.  Act,  sect.  65  (2).  As  to  the  law  regulating  "Salvage"  aa  between  salvors  and 
the  owners  of  property  salved,  see  title  "Maritime  Law"  supra. 

B)  A  payment  of  "salvage",  due  as  salvage  as  between  the  shipowner  and  the  salvors,  may 
not  be  recoverable  from  the  underwriters,  if  the  ship  was  not  threatened  with  loss  by  perils  insured 
against;  Ballantyne  v.  MacKinnon  [1896]  2  Q.  B.  455. 

6)  M.  Ins.  Act,  sect.  65  (1). 

7)  M.  Ins.  Act,  sect.  65  (2). 

8)  M.  Ins  Act,  sect.  78  (2),  Aitchison  v.  Lohre  (1879)  4  App.  Cas.  755. 

9)  Nourse  v.  Liverpool  Association  [1896]  2  Q.  B.   16. 

10)  M.  Ins.  Act,  sect.  66. 

11)  See  title  "Maritime  Law",  supra. 

12)  Sir  Soulden  Lawrence,  b.  1751,  d.  1814.  Judge  of  the  King's  Bench  1794  to  1808,  and 
of  the  Common  Pleas  1808  to  1812. 

18)  Birkley  v.  Presgrave  (1801)  1  East,  220  at  p.  228. 
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All  who  are  interested  are  the  owner  of  the  ship,  in  respect  of  his  two  interests  of 
ship  and  freight,  and  the  owner,  or  various  owners,  of  the  cargo.  The  substance 
of  this  definition  is  reproduced  in  subsections  1,  2,  and  3  of  sect,  66,  of  the  M.  I.  Act 
with  the  following  additions  or  qualifications ;  a)  "voluntarily",  which  adverb  is  im- 
plied in  "sacrifices",  if  not  in  "expenses  incurred";  b)  "reasonably",  i.e.  the  sacrifice 
or  expense  must  not  be  extravagant  or  unnecessary;  c)  "subject  to  the  conditions 
imposed  by  maritime  law",  e.g.  if  a  sacrifice  or  expense  is  rendered  necessary  by  the 
unseaworthiness  of  the  ship,  or  by  the  negligence  of  the  crew  (and  there  is  no  excep- 
tion of  negligence  in  the  contract  of  carriage),  or  if  there  is  a  jettison  of  cargo  carried 
on  deck  (unless  on  a  coasting  vessel,  or  carried  there  by  a  well  recognized  custom, 
and  the  contract  of  carriage  does  not  provide  for  York  Antwerp  Rules),  in  all  of  which 
cases  the  English  law  of  the  contract  of  carriage  aUows  no  contribution. 

The  most  obvious  examples  of  a  general  average  sacrifice  are  the  cutting  away 
of  a  mast,  or  the  jettison  of  cargo;  the  most  obvious  example  of  a  general  average 
expenditure  is  that  involved  in  the  hire  of  a  tug  to  pull  a  ship  loaded  with  cargo  off 
a  strand. 

There  is  an  important  difference  between  the  liability  of  an  underwriter  for  a 
general  average  sacrifice  of  property  insured  by  him,  and  his  liability  for  a  general 
average  sacrifice  or  expenditure  to  which  the  property  insured  by  him  has  to  contri- 
bute. The  underwriter  is  liable  for  the  whole  of  the  loss  by  a  general  average  sacrifice 
of  the  insured  property  ^■),  without  taking  into  account  the  contributions  towards 
that  loss  for  which  other  interests  are  liable  2).  On  the  other  hand  in  respect  of  general 
average  expenditure  he  is  only  liable  for  the  proportion  of  the  expenditure  payable 
by  the  assured  for  the  insured  property 3),  and  similarly,  in  regard  to  the  sacrifice  of 
interests  other  than  that  insured  by  him,  for  the  contribution  payable  by  the  interest 
insured  by  him*). 

Thus,  for  example,  a  steamer  goes  ashore  in  a  storm  and  she  and  her  cargo  are 
in  danger  of  destruction.  There  is  a  general  average  sacrifice  of  ship  by  working  the 
engines  to  get  her  off  ^),  there  is  a  general  average  sacrifice  of  cargo  by  jettisoning 
part  of  it,  which  involves  a  general  average  sacrifice  of  freight  upon  the  cargo  jettis- 
oned, and  there  is  general  average  expenditure  in  the  hire  of  a  tug  to  puU  off  the  ship 
and  remaining  cargo.  The  underwriters  on  ship,  cargo,  and  freight,  wiU  respectively 
be  liable  for  the  whole  sacrifice  of  those  interests,  and  for  the  share  of  the  general 
average  expenditure  payable  by  each.  In  respect  of  the  sacrifice  of  any  one  of  these, 
for  which  its  underwriters  have  paid  in  full,  they  would  be  entitled  by  subrogation^) 
to  claim  the  contributions  to  that  sacrifice  due  from  the  owner  or  owners  of  the  other 
two  interests;  and  in  respect  of  this  claim  the  owner  of  each  of  the  other  two  interests 
would  in  turn  claim  to  be  paid  this  contribution  by  the  imderwriters  of  that  interest. 
As  a  result  of  all  this,  ultimately,  if  each  interest  has  been  insured  for  its  full  value, 
and  if  all  parties  concerned  are  solvent,  the  underwriters  of  each  interest  will  have 
become  liable  for  just  the  amount  for  which  their  assured  would  have  been  liable  if 
there  had  been  no  insurances  at  all. 

The  above  is  the  legal  basis  on  which  the  various  liabilities  have  to  be  worked  out. 
In  actual  practice  the  process  is  much  simplified,  a)  by  the  fact  that  the  shipowner, 
or  his  captain,  has  exercised  his  hen  on  the  cargo,  and  so  obtained  an  average  bond, 
or  deposit,  from  the  owners  of  the  cargo,  or  their  underwriters,  and  b)  by  the  fact 
that  the  Average  Adjustment  sets  out  the  various  liabilities  of  the  three  interests, 
and,  at  any  rate  as  regards  insurances  on  ship  and  freight,  shows  the  balance  of  lia- 
bilities of  the  respective  underwriters''). 

General  average,  as  has  been  said  above,  is  primarily  a  matter  of  the  contract 
of  affreightment  between  the  parties  interested  in  ship,  freight  and  cargo.  Any  ques- 
tion as  to  the  liability  of  an  underwriter  for  a  general  average  loss  should  be  examined 


1)  M.  Ins.  Act,  sect.  66  (4).    Dickenson  v.  Jardine  (1868)  L.  B.  3  C.  P.  639. 

2)  He  will  of  course  by  subrogation  be  entitled  to  recover  these  contributions.    See  below 
under  Subrogation,  p.  559. 

3)  M.  Ins.  Act,  sect.  66  (4). 
*)  M.  Ins.  Act,  sect.  66  (5). 
6)  The  Bona  [1895]  P.  124. 

6)  See  below  under  Svhrogation,  p.  559. 

')  See  post,  Addendum  Up.  571  for  an  example  of  a  hypothetical  adjustment  of  the  case 
suggested  in  the  text,  based  upon  simple  figures. 

35* 
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by  first  considering  the  position  solely  as  between  the  parties  to  the  adventure,  so 
ascertaining  their  rights  and  liabilities,  and  then  only  enquiring  how  far  those  liabilities 
fall  to  be  indemnified  by  the  underwriters.  Subject  to  one  exception,  it  is  a  sound  rule 
that  unless  as  between  the  parties  to  the  adventure,  under  the  contract  of  affreight- 
ment and  independently  of  any  insurance,  there  is  a  general  average  sacrifice  or 
expenditure,  there  can  be  no  general  average  loss  on  any  of  their  insurance  pohcies. 
Thus  if  in  the  case  of  the  steamer  suggested  above  the  general  average  had  to  be 
adjusted  by  some  foreign  law,  and  that  law  did  not  allow  as  a  general  average  sacri- 
fice the  damage  to  the  engines  by  working  them  to  get  off  the  strand,  the  shipowner 
could  not  claim  that  damage  as  a  general  average  loss  from  his  underwriters. 

The  one  exception  to  the  validity  of  this  rule  arises  in  the  case  where  the  ship 
and  the  cargo  belong  to  the  same  person.  In  that  case,  apart  from  insurance,  there 
could  be  no  general  average  contribution,  because  there  would  be  no  parties  to  con- 
tribute. But  for  the  purposes  of  his  claims  on  his  insurers  the  shipowner  will  be  treated 
as  the  equivalent  of  two  persons,  shipowner  and  cargo-owner,  and  the  assumed  rights 
and  habihties  of  his  relative  pockets  for  ship,  freight,  and  cargo  will  determine  his 
resulting  claims  on  his  pohcies^).  This  may  be  partly  to  the  ^vantage  and  partly 
to  the  disadvantage  of  the  shipowner;  it  may  allow  him  to  recover  a  claim  for  a 
general  average  loss  on  a  policy  warranted  free  of  particular  average,  while  on  the 
other  hand  when  claiming  for  a  general  average  sacrifice  he  has  to  give  credit  for 
the  contribution  which,  in  his  other  capacity,  he  is  hable  to  make  towards  that 
sacrifice. 

Though  underwriters  are  hable  for  general  average  losses  in  the  way  stated  above, 
there  is  (except  for  the  chance  reference  in  the  Memorandum  2)  no  mention  of  general 
average  in  the  pohcy  at  all.  The  Uabihty  is  for  a  loss  under  the  general  provisions 
of  the  policy  which  promise  an  indemnity  against  losses  caused  by  the  various  insured 
perils.  It  follows  that  an  underwriter  can  only  be  hable  for  a  general  average  loss, 
if  the  particular  sacrifice  or  expenditure  was  made  in  averting  or  diminishing  a  loss 
by  a  peril  insured  against 3).  In  practically  all  cases  where  the  general  average  is 
adjusted  by  Enghsh  law,  the  sacrifice  or  expenditure  allowed  in  general  average 
satisfies  that  condition.  But  there  may  well  be  items  allowed  in  general  average 
by  foreign  law  which  would  not  do  so:  for  these  the  underwriter  would  not  be 
hable. 

On  an  ordinary  pohcy,  therefore,  and  without  any  special  mention  of  general 
average  the  underwriter  is  hable  for  a  general  average  loss,  a)  if  it  is  incurred  to  avoid 
an  insured  peril,  and  b)  if  it  is  a  general  average  loss  as  between  the  parties  to  the 
adventure,  and  by  the  law  regulating  general  average  habihties  among  them.  This 
law  may  be  foreign  law,  as  we  have  seen.  It  has  become  very  usual  to  mention  this 
JiabUity  by  a  special  clause,  the  use  of  which  presumably  arose  from  a  doubt  whether, 
in  the  absence  of  any  reference  to  it,  the  underwriter's  habUity  would  extend  at  any 
rate  to  a  general  average  loss  by  foreign  law.  The  older  form  of  such  clause  was: 
^'General  Average  and  Salvage  charges  payable  as  per  official  foreign  adjustment 
if  so  made  up,  or  per  York-Antwerp  Rules  it  in  accordance  with  the  contract  of 
affreightment"*).  A  more  elaborate  clause^)  will  be  found  in  the  Institute  Clauses, 
1911,  in  Addendum  I.  Such  a  clause,  being  an  additional  engagement®)  in  the  pohcy, 
may  render  the  underwriter  hable  for  a  general  average  loss  which  is  not  made  to 
avert  a  loss  by  an  insured  peril,  if  allowed  as  general  average  by  the  foreign  official 
adjustment. 

A  claim  upon  a  pohcy  for  a  general  average  sacrifice,  being  a  claim  for  "damage 
sustained,"  is  a  claim  for  practically  the  same  thing  as  a  particular  average  loss. 
But  it  is  not  a  particular  average  loss,  and  cannot  be  treated  as  such'").  Tliis  rule 
may  cause  advantage  or  disadvantage  to  the  assured :   he  can  recover  for  a  loss  by 

1)  M.  Ins.  Act,  sect.  66  (7)  Montgomery  v.  Indemnity  Go.  [1902]  1  K.  B.  734. 

^)  See  below  under  Particular  Average  Warranties. 

')  M.  Ins.  Act,  sect.  66  (6). 

*)  See  Harris  v.  Scaramanga  (1872)  L.  R.  7  C.  P.  481.  De  Hart  v.  Oompania  Aurora  [1903] 
2  K.  B.  503. 

5)  The  meaning  and  effect  of  which  is  rather  obscure. 

8)  Like  the  additional  engagement  by  the  Sue  and  Labour  Clause,  or  the  Running  Down 
Clause. 

7)  Price  V.  Al  Ships  Association  (1889)  22  Q.  B.  D.  580.  M.  Ins.  Act,  sect.  64  (1),  sect. 
76  (1)  (3). 
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a  general  average  sacrifice  on  a  policy  warranted  "free  of  particular  average"^); 
but  he  cannot  take  a  general  average  sacrifice  into  account  in  order  to  make  up 
the  franchise  under  a  particular  average  warranty 2). 

A  claim  upon  a  poUcy  for  contribution  to  general  average  expenditure,  being 
for  expenses  incurred,  is  very  similar  to  claims  for  salvage  charges,  and  for  particular 
charges.  Indeed  a  very  shght  difference  in  the  circumstances  of  the  case  may  make 
the  claim  fall  under  one  or  other  of  the  three  heads^).  Thus  the  expense  of  paying 
a  tug  which  pulls  a  vessel  off  the  strand,  a)  if  the  tug  people  are  volunteers,  wiU  give 
rise  to  "salvage  charges",  b)  if  the  tug  is  hired,  and  there  is  cargo  in  peril  as  well  as 
the  ship,  will  create  "general  average  expenditure,"  and  c)  if  the  tug  is  hired  and  the 
ship  is  in  ballast  with  no  freight  at  risk*),  will  be  "particular  charges"  on  the  ship 
policy.  But  despite  this  close  similarity  it  an  expense  is  "general  average  expen- 
diture" it  cannot  be  recovered  as  "particular  charges"  under  the  sue  and  labour 
clause 5).  Hence  it  foUows  that  it  cannot  be  recovered:  a)  in  excess  of  the  total 
amount  insured,  nor  b)  upon  a  pohcy  "against  total  loss  only",  as  it  might  be  if 
claimable  as  "particular  charges." 

As  to  the  amount  recoverable  for  a  general  average  loss  see  under  Measure  of 
Indemnity,  as  to  a  general  average  sacrifice  at  p.  549  and  as  to  a  general  average  con- 
tribution at  p.  551. 

XVI.  Measure  of  Indemnity.®) 

The  amount  which  is  recoverable  upon  a  pohcy  is  based  in  the  case  of  an  unvalued 
policy  upon  the  full  insurable  value'),  and  in  the  case  of  a  valued  policy  upon  the 
agreed  valuation 8).  Each  insurer  is  Uable  in  respect  of  any  loss,  for  an  amount  in  the 
proportion  that  his  subscription  bears  to  the  insurable  value  or  the  agreed  valuation  9). 
It  follows  that  if  the  subscriptions  of  the  various  insurers  do  not  when  all  added 
together  amount  to  the  insurable  value,  or  the  valuation,  that  the  assured  cannot 
recover  in  respect  of  the  deficiency:  he  therefore  bears  the  amount  of  the  loss  pro- 
portionate to  the  amount  for  which  he  is  not  fuUy  covered  by  the  insurers,  or,  in 
the  common  phrase,  "he  is  his  own  insurer"  in  respect  of  this  amounti**).  This  pro- 
portional hability  of  each  insurer  (including  the  assured  in  so  far  as  he  is  his  own 
insurer)  applies  to  every  loss,  whether  under  the  general  contract  of  indemnity  under 
the  policy,  or  under  what  we  have  called  the  additional  engagements,  such  as  the 
Sue  and  Labour  Clause  or  the  Running  Down  Clause. 

The  amount  of  the  whole  loss,  for  which  the  insurers  are  thus  proportionately 
Uable,  is  obviously,  in  the  case  of  a  total  loss,  the  full  insurable  value  or  the  full 
agreed  valuation^i).  Thus  if  a  ship  (or  any  other  interest)  is  insured  for  £1500  by 
15  imderwriters  subscribing  £100  each,  by  a  pohcy  or  pohcies  in  which  she  is  valued 
at  £2000,  and  she  is  totally  lost,  each  underwriter  will  be  hable  for  ^Wt  of  £2000 
(£100),  and  the  assured,  as  his  own  insurer,  for  ^ViHi  of  £2000  (£500). 

The  amount  of  the  whole  loss,  to  be  so  distributed  among  the  insurers  and  the 
assured,  in  the  case  of  partial  loss,  must  be  ascertained  in  a  manner  varying  with  the 
nature  of  the  subject-matter  of  the  insurance. 

Partial  Loss  of  Ship.^^)  when  any  loss  has  happened  which  is  not  total,  the 
problem  is  to  determine  what  proportion  of  the  insurable  value,  or  the  valuation,  has 
been  lost.  In  the  case  of  partial  loss  of  ship  {i.e.  a  particular  average  loss,  or  a  loss 
by  general  average  sacrifice)  this  is  measured  by  ascertaining  how  much  it  will  cost 
to  repair  the  damage;  for  the  amount  of  depreciation  of  the  ship  is  taken  to  be  the 
sum  it  would  cost  to  repair  her.  In  the  ease  of  a  valued  pohcy,  if  the  ship  is  under- 
valued, this  basis  may  well  give  the  assured  more  than  an  indemnity  for  the  depre- 

1)  Though  not  upon  a  policy  "'against  total  loss  only". 

2)  See  below,  Particular  Average  Warranties,  p.  553. 

')  See  the  remarks  of  Barnes  J.   The  Brigella  [1893]  P.  189. 

*)  Though  the  ship  is  in  ballast  there  may  be  chartered  freight  at  risk,  Carisbrook  Co  v; 
London  Provincial  Co.  [1902]  2  K.  B.  681. 

5)  Aitchison  v.  Lohre  (1879)  4  App.  Cas.  755.    M.  Ins.  Act,  sect.  78  (2). 

6)  M.  Ins.  Act,  sects.  67—78. 
')  See  above,  p.  512. 

8)  See  above,  p.  516. 

»)  M.  Ins.  Act,  sect.  67  (2). 

10)  M.  Ins.  Act,  sect.  81. 

11)  M.  Ins.  Act,  sect.  68. 

12)  M.  Ins.  Act,  sect.  69. 
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ciation  which  upon  that  valuation  his  ship  has  really  sustained;  while  if  the  ship  is 
overvalued  it  will  give  him  less^).  Upon  an  unvalued  policy,  or  with  a  true  valuation, 
it  affords  a  fairly  reasonable  test  of  the  depreciation  sustained.  But  for  general 
apphcation  it  is  the  only  practicable  one  2). 

If  the  damage  is  repaired,  the  cost  incurred,  so  long  as  it  does  not  exceed  the 
insurable  value  or  valuation,  is  the  amount  of  the  loss,  which  is  borne  by  the  under- 
writers in  their  proportions  as  above  explained^).  The  assured,  however,  is  not 
boimd  to  have  his  ship  repaired.  If  he  does  not,  an  estimate  must  be  made  of  what 
it  would  cost  to  repair  her,  or,  if  she  is  partly  repaired,  of  what  it  would  cost  to  repair 
the  unrepaired  part :  the  actual  or  estimated  cost  of  repairs,  or  the  two  combined,  will 
thus  provide  the  amount  of  the  loss*). 

If  after  the  loss  the  ship  is  sold  without  being  repaired,  the  difference  between 
her  insurable  value  and  the  sale  price  gives  a  measure  of  the  depreciation  caused  by 
the  loss.  In  such  a  case  the  assured  can  only  claim  as  the  amount  of  the  loss  the  estim- 
ated cost  of  effecting  the  repairs,  provided  that  does  not  exceed  the  depreciation 
in  value  as  shown  by  the  sale  5). 

In  the  old  days  of  wooden  ships  the  doing  of  repairs,  if  the  ship  was  of  any  age, 
was  an  advantage  which  improved  her.  It  was  also  inevitable  that  the  repairs  should 
cover  a  good  deal  of  depreciation  due  only  to  wear  and  tear  in  addition  to  the  actual 
damage  caused  by  the  loss.  It  was  therefore  considered  that  the  fuU  cost  of  repairs 
should  not  be  taken  as  the  measure  of  a  partial  loss.  Accordingly  there  arose  a  custom 
by  which  a  deduction  of  one  third  was  made,  except  in  the  case  of  loss  sustained 
by  a  new  ship  on  her  first  voyage,  from  the  cost  of  repairs,  as  an  allowance  in  respect 
of  "new  for  old."  With  the  introduction  of  iron  vessels,  the  reason  for  this  customary 
deduction  very  largely  disappeared.  Accordingly  in  practically  aU  modem  policies 
a  clause  is  inserted;  "Average  payable  without  deduction  of  thirds,  new  for  old, 
whether  the  average  be  particular  or  general"^).  But  if  such  a  clause  is  not  inserted 
in  the  policy  this  deduction  of  one  third  must  still  be  made''). 

Partial  loss  of  freight.  (Loss  by  damage  sustained,  i.e.  Particular  Average,  or 
Creneral  Average  Sacrifice).  The  most  obvious  manner  in  which  a  partial  loss  of 
freight  occurs  is  where  part  of  the  goods  for  the  carriage  of  which  it  is  payable  are 
lost  by  perils  insured  agaiast.  It  may  also  arise  without  any  loss  of  the  goods,  it  the 
ship  is  so  damaged  by  perils  insured  against  that  she  can  only  carry  part  of  the  goods 
to  their  destination. 

In  the  case  of  a  partial  loss  of  freight  there  must,  in  order  to  ascertain  the  claim 
■on  the  poHcy,  be  an  enquiry  first  as  to  the  amount  of  the  total  gross  freight  at  the 
risk  of  the  assured,  and  secondly  of  the  proportion  of  this  gross  freight  which  has  been 
lost.  The  loss  claimable  upon  the  policy  will  be  this  proportion  of  the  insurable 
value  or  of  the  agreed  valuation 8.)  Thus  if  1000  tons  of  coal  are  shipped  from  A  to  B 
at  a  freight  of  lOs  a  ton,  and  500  tons  are  lost  by  sea  perils  on  the  voyage,  the  freight 
earned  on  arrival  wiU  be  £250  instead  of  £500,  and  there  is  a  loss  of  half  the  freight 
at  risk.    If  the  freight  is  insured  tmder  a  valuation  of  £600,  the  assured  will  recover 

1)  Most  ships  are  in  fact  overvalued.  Hence  the  common  spectacle  of  a  contest  between 
assured  and  underwriters,  the  former  alleging  a  constructive  total  loss,  the  latter  only  a  partial 
loss. 

^)  The  alternative  basis  upon  the  ascertainment  of  sound  and  damaged  values,  applicable 
in  the  case  of  goods  (see  below  as  to  Partial  loss  of  goods)  which  from  their  nature  have  ascer- 
tainable market  values,  being  inapplicable. 

3)  M.  Ins.  Act,  sect.  69  (1). 

*)  M.  Ins.  Act,  sect.  69  (2)  (3).  If  the  damage  is  not  repaired,  and  the  ship  is  subsequently 
a  total  loss  while  insured  by  the  same  policy,  the  earlier  partial  loss  cannot  be  recovered.  See 
Successive  Losses  p.  556. 

5)  Pitman  v.  Universal  Go.  (1882)  9  Q.  B.  D.  192.  The  decision  is  unsatisfactory  on  prin- 
ciple; a  remark  which  is  perhaps  justified  by  the  fact  that  Brett  L.  J.  dissented,  holding  that 
the  cost  of  repairs  was  the  sole  measure  of  the  loss  to  be  considered. 

8)  See  the  Institute  Clauses,  post  p.  565.  Another  clause,  sometimes  used  for  old  iron 
-vessels,  is  —  "In  the  event  of  claim,  no  one  third  new  for  old  to  be  deducted  from  the  cost  of 
ironwork  repairs  of  hull,  masts  or  spars":  which  leaves  the  deduction  to  be  made  from  repairs 
other  than  of  ironwork.  Another  form  is,  —  "No  thirds  to  be  deducted  except  as  regards  hemp 
rigging  and  ropes,  sails,  and  wooden  decks" 

')  M.  Ins.  Act,  sect.  69  (1)  —  "less  the  customary  deductions".  See  No.  13  of  the  York- 
Antwerp  Rules  1890  for  an  elaborate  scale  of  deductions  from  the  allowances  for  cost  of  re- 
pairing general  average  sacrifices  of  ship. 

8)  M.  Ins.  Act,  sect.  70. 
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from  each  underwriter  his  proportion  of  £300;  or  if  the  freight  is  valued  in  his  poU- 
cies  at  £400,  he  will  recover  from  each  underwriter  his  proportion  of  £200 1). 

If  the  ship  is  so  damaged  by  perils  insured  against  that  she  cannot  carry  on  any 
of  the  cargo,  and  the  assured  hires  another  ship  to  carry  it  on,  and  so  earns  his  freight, 
he  can  claim  the  hire  paid  to  the  other  ship  as  "Particular  charges''^). 

Partial  loss  of  Goods^).  (Loss  by  damage  sustained,  i.e.  Particular  Average  or 
General  Average  Sacrifice).  The  question  here,  as  in  all  cases  of  partial  loss,  is  what 
is  the  amount  of  depreciation  caused  to  the  insured  property  by  the  insured  perils. 
In  regard  to  the  ship,  which  by  its  nature  is  not  a  thing  with  an  easily  ascertainable 
value,  and  the  damage  to  which  can  usually  be  repaired,  the  extent  of  depreciation 
is  ascertained  by  reference  to  the  cost  of  repairs.  But  in  regard  to  goods  the  position 
is  reversed :  damage  to  them  cannot  usually  be  repaired,  and  they  are  things  which, 
being  constantly  bought  and  sold,  have  an  easily  ascertainable  value:  the  extent 
of  their  depreciation  is  therefore  ascertained  by  reference  to  their  market  value  in 
a  sound  and  in  their  damaged  condition*). 

There  may  be  a  partial  loss  of  goods  by  damage  sustained  either :  a)  by  part  of 
the  whole  shipment  being  totally  lost,  and  not  arriving  at  the  insured  destination; 
or  b)  by  the  whole  of  the  shipment  or  any  part  of  it  being  damaged,  but  arriving  at 
the  insured  destination. 

In  the  first  case,  total  loss  of  part,  the  loss  is  ascertained  by  finding  the  insurable 
valued)  of  the  whole  shipment  and  of  the  part  lost.  Under  an  unvalued  policy  the 
loss  is  the  insurable  value  of  the  part  lost  6);  under  a  valued  poUcy  the  loss  is  that 
proportion  of  the  valuation  which  the  insurable  value  of  the  part  lost  bears  to  the 
insurable  value  of  the  whole').  If  the  whole  shipment  is  of  one  species  of  cargo 
(e.g.  grain  or  coal),  the  ascertainment  of  these  proportions  will  be  merely  arithmetical; 
but  if  "goods"  of  different  species  are  insured  under  a  single  valuation  of  the  whole, 
the  insurable  value  of  the  bulk  of  each  species  must  be  ascertained,  and  the  values 
and  valuation  be  apportioned  accordingly 8). 

In  the  second  case,  loss  by  damage  sustained  by  the  whole  or  part  of  the  goods 
which  arrive  at  their  destination,  the  loss  is  ascertained  by  finding  the  difference 
between  the  market  value  of  the  goods  at  their  destination  in  their  damaged  condition 
and  the  market  value  they  would  there  have  had  in  a  sound  and  undamaged  condition, 
and  applying  this  proportion  to  the  insurable  value  in  the  case  of  an  unvalued  policy, 
or  to  the  valuation  in  a  valued  policy  8).  The  sound  and  damaged  values  thus  to  be 
compared  are  the  gross  market  values^").  If  necessary,  there  must  be  an  apportion- 
ment of  the  valuation  of  different  species  of  goods  insured  under  one  valuation  as 
above  mentioned. 

The  assured  may  have  a  claim  for '  'Particular  Charges"  under  the  Sue  and  Labour 
clause,  which  may  be  either :  a)  the  cost  of  forwarding  the  goods  to  the  insured  des- 
tination, or  b)  the  cost  of  reconditioning  the  goods,  as  by  drying  them  or  repacking. 
If  there  is  also  a  claim  for  particular  average  he  wiU  recover  both  for  the  particular 
charges  and  for  the  particular  average :  but  in  ascertaining  the  particular  average  the 
damaged  value  of  the  goods  at  the  destination  must  be  the  value  of  the  goods  as 
reconditioned  11) ;  otherwise  he  would  in  effect  recover  the  cost  of  reconditioning  twice 
over. 

General  Average  Contributions  and  Salvage  Charges.  In  the  case  of  a  claim  for 
a)  Salvage  charges,  b)  Contribution  to  general  average  expenditure,  c)  Contribution 
to  general  average  sacrifice  of  an  interest  other  than  the  property  insured,  the  assiu:ed 
has  had  to  pay  a  sum  assessed  upon  the  actual  value  of  the  property  for  which  he  is 

1)  As  to  the  effect  of  the  rule  that  the  insurable  interest  in  freight  is  the  gross  amount, 
without  taking  into  account  the  cost  of  earning  it,  see  Insurable  Value,  Freight,  supra,  p.  512. 

^)  See  below,  under  Site  and  Labour  Clause,  p.  556. 

3)  M.  Ins.  Act,  sect.  71. 

*)  See  the  judgment  of  Lord  Mansfield  in  the  great  case  of  Lewis  v.  Rucker  (1761)  2  Burr. 
1167,  in  which  the  rule  as  to  partial  loss  of  goods  was  first  settled. 

6)  M.  Ins.  Act,  sect.   16  (3). 

6)  M.  Ins.  Act.  sect.  71  (2). 

')  M.  Ins.  Act,  sect.  71  (l). 

8)  M.  Ins.  Act,  sect.  72. 

9)  M.  Ins.  Act,  sect.  71  (3).    Lewis  v.  Bucker  (1761)  2  Burr.   1167. 

1")  Johnson  v.  Shedden  (1802)  2  East,  580.    See  M.  Ins.  Act,  sect.  71  (4). 
11)  Francis  v.  Boulton  (1895)  1  Com.  Cas.  217. 
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liable,  as  between  himself  and  the  salvors,  or  as  between  himself  and  the  other  parties 
to  the  contract  of  affreightment.  This  contributory  value  may  not  be  the  insurable 
value  under  an  unvalued  policy  ^ ) ,  or  the  valuation  in  a  valued  policy.  If  the  insurable 
value  or  the  valuation  is  less  than  the  contributory  value  the  amount  recoverable 
upon  the  pohcy  wiU  be  reduced  in  proportion  to  this  difference  2).  Further  if  the 
contributory  value  is  reduced  by  a  particular  average  loss,  which  is  recoverable 
under  the  policy,  the  amount  of  the  insurable  value  or  valuation  must  be  reduced 
by  the  amount  of  that  particular  average  loss,  and  the  balance  taken  as  the  amount 
to  be  compared,  for  the  purpose  of  adjusting  the  claim  for  the  contribution,  with 
the  contributory  value2).  Thus  suppose  a  ship  is  reaUy  worth  £12000  but  is  insured 
for  £10  000  valued  at  £10  000.  She  suffers  a  particular  average  loss  of  £1000, 
and  she  is  Hable  to  make  a  contribution  to  a  general  average  sacrifice  of  cargo.  This 
contribution  is  assessed  upon  a  contributory  value  of  £11  000  {i.e.  actual  value  of 
ship  £12  000  less  the  £1000  damage)  and  amounts  say  to  £500.  The  underwriters 
on  the  ship  will  pay  the  £1000  particular  average.  In  respect  of  the  £500  contribu- 
tion they  will  be  liable  not  for  the  whole  £500,  but  for  ^^\  of  £500.  If  there 
were  no  particular  average  loss,  and  a  contribution  (say  £550)  was  assessed  on  a 
value  of  £12  000  then  the  underwriters  would  be  hable  for  iUvz  of  £550. 

In  the  case  of  Salvage  Charges  the  insured  property  may  be  the  only  interest 
at  risk :  e.g.  in  the  case  of  a  vessel  in  ballast  salved  by  volunteer  salvors.  If  the  salvage 
is  assessed,  as  between  shipowner  and  salvors,  upon  a  value  greater  than  the  insured 
value  the  recovery  upon  the  poHcy  will  be  reduced  on  the  same  principle  as  above^). 

A  shipowner  sometimes  gets  himself  covered,  in  respect  of  this  difference  be- 
tween the  amount  he  has  to  pay  for  salvage  or  general  average  and  the  amount  he 
can  recover  on  his  hull  pohcies,  by  the  addition  of  the  following  clause  to  his  policy 
on  Disbursements:  "This  insurance  is  also  to  pay  claims  for  excess  general  ave 
rage  and  salvage  charges  not  collectable  under  the  ordinary  pohcies  on  hull  and 
machinery  by  reason  of  the  difference  between  the  value,  as  expressed  in  those 
pohcies,  and  the  actual  contributory  values." 

Liabilities  to  third  parties*).  An  insurance  against  habDity  to  a  third  partyS) 
must  always  be  expressed  in  some  special  clause  added  to  the  poUcy,  and  such  a 
clause  will  state  the  amount  of  the  loss  covered ;  it  is  usually  the  amount  which  the 
assured  may  be  held  hable  to  pay  or  some  fixed  proportion  of  it. 

The  commonest  form  of  insurance  against  hability  to  others  is  that  effected  by 
the  Running  Down  Clause  (by  abbreviation  the  R.D.C.)  in  policies  on  ships  and 
steamers,  to  protect  the  shipowner  against  his  Uabihty  for  damages  payable  to 
another  shipowner  with  whose  vessel  the  insured  vessel  colhdes,  or  the  owners  of 
cargo  upon  that  other  vessel.  The  R.D.C.  came  into  use  after  it  was  decided*)  in 
1836  that  damages  payable  by  a  shipowner  for  colhsion  did  not  constitute  a  loss 
upon  the  pohcy  iasuring  his  vessel  against  the  usual  perils.  It  has  always  been  the 
practice  that  by  such  a  clause  underwriters  only  indemnify  the  shipowner  against 
three  quarters  of  his  habUity  for  damages  by  colhsion.  Presumably  it  was  originaUy 
intended  that  the  fact  of  his  being  his  own  insurer  for  the  remaining  quarter  would  be 
some  security  for  care  in  navigation :  it  has,  however,  been  the  practice  for  a  long 
time  for  the  shipowner  to  protect  himself  against  the  Habihty  for  the  remaining 
quarter  with  a  Mutual  Association  or  "Club"  7). 

A  good  many  forms  of  the  R.D.C.  are  used,  and  there  have  been  more.  It  wotdd 
be  beyond  the  Umits  of  this  work  to  examine  the  differences  in  effect  of  these  forms  8) 
which  in  many  cases  are  small.  The  R.D.C.  in  the  Institute  Clauses  for  1911^)  may 
be  taken  as  the  commonest  form  now  in  use.  It  wiQ  be  seen  that  this  hmits  the 
indemnity  promised  to  the  hability  arising  out  of  "colhsion  with  any  other  ship  or 

1)  Thus  e.  g.  the  contributory  value  of  goods  will  be  their  value  at  the  destination  or  other 
place  of  adjustment,  the  insurable  value  the  value  at  the  port  of  shipment. 

'^)  M.  Ins.  Act,  sect.  73.    Balmoral  Co.  v.  Marten  [1902]  A.  C.  511. 

3)  See  M.  Ins.  Act,  sect.  73  (2).  Contrast  the  position  if  the  salvors  are  hired,  and  there 
results  a  claim  for  Particular  Charges  under  the  Sue  and  Labour  Clause. 

*)  M.  Ins.  Act,  sect.  74. 

*)  I.  e.  other  than  the  liability  for  Salvage  or  General  Average  Contribution. 

6)  £>e  Vaux  v.  Salvador  (1836)  4  A.  &  E.  420. 

')  See  Mutual  Insurance  p.  564. 

*)  See  Mc.  Arthur,  Appendix  III,  p.  372  for  an  elaborate  discussion  of  them. 

»)  See  Addendum  I.  p.  565. 
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vessel,"  and  the  proviso  (in  italics)  further  limits  this  by  excluding  any  liability  in 
respect  of  the  cost  of  removing  a  sunken  ship  by  harbour  or  other  authorities,  of 
damage  to  wharves,  piers  etc.,  of  the  cargo  or  freight  engagements  of  the  insured  ship, 
or  of  any  loss  of  life  or  personal  injury :  i.e.  theUability  covered  is  only  that  in  respect 
of  damage  to  the  other  ship  and  her  cargo.  All  these  excluded  liabiUties,  like  the 
excluded  quarter  of  the  liability  covered,  are  commonly  insured  with  a  Protection 
and  Indemnity  Association  or  Club^). 

The  only  other  passages  in  the  R.D.C.  (the  terms  of  which  are  fairly  inteUigible) 
that  call  for  any  comment  are  first  the  passage  as  to  "both  to  blame"  ("but  when 
both  vessels  are  to  blame,  then  etc"),  and  secondly  that  as  to  sister  ships  ("should 

the  vessel  hereby  insured another  vessel  belonging to  the  same 

owners,  etc").  The  provision  as  to  both  to  blame  is  inserted  in  view  of  the  rule  of 
the  English  Courts  as  to  the  measure  of  damages  in  case  both  vessels  are  to  blame. 
This  rule  is  that  the  damages  sustained  by  each  ship  are  ascertained  and  halved  2). 
The  owner  of  the  ship  which  has  sustained  the  smaller  damage  has  to  pay  to  the  owner 
whose  ship  has  sustained  the  greater  damage  the  sum  by  which  the  half  of  the  latter 
damage  exceeds  the  half  of  the  former  damage.  Thus  if  ship  A  and  ship  B  are  both 
to  blame  for  a  collision,  and  the  damage  to  A  is  £6000  and  the  damage  to  B  is  £4000, 
then  the  owner  of  B  will  pay  to  the  owner  of  A  £1000,  i.e.  the  amount  by  which  the 
half  of  £6000  exceeds  the  half  of  £4000.  If  the  R.D.C.  contained  no  special  provision 
as  to  "both  to  blame",  the  owner  of  ship  A  could  not  say  to  his  underwriters  that  he 
had  "become  hable  to  pay"  anything  to  the  owner  of  ship  B,  and  the  owner  of  ship  B 
could  only  say  to  his  imderwriters  that  he  had  become  liable  to  pay  £1000  to  the 
owner  of  ship  A^).  It  is  accordingly  provided  that  the  owner  of  each  ship  shall  be 
entitled  to  claim  under  the  R.D.C.  as  though  in  fact  the  owner  of  A  had  to  pay  £2000 
to  the  owner  of  B,  and  the  owner  of  B  had  to  pay  £3000  to  the  owner  of  A*). 

The  provision  as  to  sister  ships  is  inserted  in  view  of  the  fact  that  by  Enghsh 
law  no  one  can  sue  himself.  Therefore  if  two  ships  are  in  collision,  both  belonging 
to  the  same  owner,  he  cannot  say  to  his  underwriters  on  either  ship  that  he  has 
"become  liable  to  pay"  anything  to  the  owner  of  the  other  ship.  It  is  accordingly 
provided  that  the  case  shall  be  dealt  with  as  though  he  were  in  fact  two  persons, 
owners  of  the  two  ships,  and  their  respective  liabihties,  since  they  cannot  be  settled 
in  Court,  be  ascertained  by  arbitration. 

If  a  ship  is  being  towed  by  a  tug,  and  the  tug  collides  with  another  ship,  that 
other  ship  can  recover  damages  for  the  collision  against  the  towed  ship,  if  there 
was  any  neghgence  on  the  part  of  those  in  charge  of  the  towed  ship :  the  tug  and 
tow  are  treated  as  being  one  ship,  and  the  tow  is  prima  facie  assumed  to  be  in  control 
of  the  tug.  It  has  been  held  that  in  such  a  case  the  owner  of  the  towed  ship  can  recover 
against  his  underwriters  under  the  R.D.C.,  his  ship  having  by  its  tug  been  "in  coUision 
with  another  ship  or  vessel"  though  in  fact  his  ship  never  touched  the  other  ship^). 

Particular  Average  Warranties^).  What  is  called  "The  Memorandum"  at  the 
end  of  the  old  form  of  pohcy  runs  thus :  "N.B.  Corn,  fish,  salt,  fruit,  flour,  and  seed 
are  warranted  free  from  average,  unless  general,  or  the  ship  be  stranded  —  sugar, 
tobacco,  hemp,  flax,  hides  and  skins  are  warranted  free  from  average,  under  five 
pounds  per  cent.,  and  aU  other  goods,  also  the  ship  and  freight,  are  warranted  free 
from  average,  under  three  pounds  per  cent,  unless  general,  or  the  ship  be  stranded". 
The  purpose  of  this,  the  earliest,  and  of  aU  later  forms  of  "Particular  Average  War- 
ranty", is  to  free  the  underwriter  from  claims  for  small  losses. 

"Free  from  average  unless  general"  in  the  Memorandum  really  means  "free 
from  particular  average,"'')  i.e.  it  excludes  a  particular  average  loss,  but  does  not 
exclude  total  loss,  or  constructive  total  loss,  or  salvage  charges,  or  a  general  average 
loss,  or  a  claim  for  Particular  Charges**). 

1)  See  Mutual  Insurance  p.  564. 

2)  Since  the  above  was  written  the  law  has  been  altered  by  the  Maritime  Conventions 
Act,   1911  (1  &  2  Gteo  V.  c.  57).    See  supra,  title  "Maritime  Law." 

3)  The  London  Mutual  Association  v.  Grampian  Co.  (1889)  24   Q.  B.  D.   32. 

*)  As  to  liability  being  "limited  by  law",  referred  to  in  the  clause,  see  title  Maritime  Law, 
supra. 

6)   The  Niobe  (Baines  v.  Mc.Ewan)  [1891]  A.  C.  401. 

«)  M.  Ins.  Act,  sect.  76. 

')  I.  e.  "unless"  means  "except"- 

8)  M.  Ins.  Act,  sect.  76  (2),  and  Sched.  I.    Rules  of  Construction,  No.  13. 
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It  may  be  presumed  that  those  who  invented  the  Memorandum  i)  meant  by  the 
phrase  "or  the  ship  be  stranded"  to  allow  particular  average  beneath  the  "franchise" 
(as  the  percentage  limit  is  called)  to  be  recovered  only  when  the  stranding  occasioned 
the  loss.  But  they  didnot  say  so,  and  it  wasdecided  as  long  ago  as  1797,  that  if  a  strand- 
ing occurred  dxu-ing  the  currency  of  the  insurance,  an  excepted  particular  average 
became  payable  whether  the  stranding  had  anything  to  do  with  it  or  not  2). 

It  is  usual  in  modern  times  to  add  in  all  policies  at  the  end  of  the  Memorandum 
after  "stranded"  the  words  "sunk  or  burnt",  and  in  many  cases  the  words,  "sunk, 
burnt,  on  fire,  or  the  damage  be  caused  by  collision  with  another  ship  or  vessel". 
The  words  "sunk,  burnt,  on  fire"  will  be  of  similar  effect  to  "stranded,"  i.e.  if  any  of 
the  events  happen  the  whole  hmitation  of  the  clause  disappears;  but,  in  case  of  colli- 
sion, only  particular  average  caused  by  the  colUsion  will  be  admitted. 

A  vessel  is  "stranded",  if  she  comes  accidentally  upon  the  bottom,  or  upon  a 
rock  or  other  obstruction,  and  remains  fast  there  for  an  appreciable  time.  She  is 
not  stranded  if  she  takes  the  ground  in  the  ordinary  course  of  navigation,  as  in  a 
tidal  river  or  harbour,  and  without  anything  extraordinary  or  accidental  happening. 
But  even  in  a  place  where  she  is  in  the  ordinary  course  meant  to  take  the  ground 
she  may  do  so  in  such  an  abnormal  manner  as  to  constitute  a  "stranding,"  as  e.g.  in 
the  case  of  a  ship  moored  in  a  tidal  harbour  which  through  the  breaking  of  her  moorings 
fell  over  and  was  stove  in.  The  ship  must  remain  fast :  if  it  is  merely  "touch  and  go," 
a  scraping  upon  the  obstruction  or  bottom,  it  is  no  "stranding".  It  is  commonly 
provided  by  a  special  clause  in  policies  that  grounding  in  certain  localities  (e.g.  in 
the  Suez  Canal)  "shall  not  be  deemed  to  be  a  stranding"  for  the  piu-pose  of  the  Memor- 
andum 3). 

A  vessel  is  "sunk"  (presumably)  if  she  is  substantially  below  water,  and  cannot 
sink  to  a  greater  depth*).  A  vessel  is  "burnt"  if  she  is  substantially  damaged  as  a 
whole  by  afire^).  She  is  not  "burnt"  if  there  is  merely  a  fire  in  her  bunkers,  or  in 
her  cargo. 

In  a  voyage  policy  the  assured  may  add  together  successive  particular  average 
losses  arising  from  different  disasters  in  order  to  make  up  the  "franchise",  and  so, 
it  the  total  of  them  all  exceeds  it,  to  recover  upon  the  policy.  But  in  a  time  policy 
the  effect  of  the  Memorandum  must  be  considered  in  reference  to  each  voyage  in 
fact  covered  by  it.  Therefore  a)  the  assured  cannot  add  together  particular  average 
losses  incurred  on  successive  voyages,  in  order  to  claim  their  total  if  in  excess  of  the 
franchise  8),  and  b)  a  "stranding"  (or  sinking  or  burning)  occurring  upon  any  one 
voyage  will  only  abolish  the  effect  of  the  Memorandum  as  regards  any  particular 
average  sustained  on  that  voyage,  but  not  in  regard  to  the  other  voyages  during 
the  time  insured.  What  is  a  "voyage"  for  the  purpose  of  this  rule  as  to  time  pohcies 
is  difficult  to  define.  In  the  Institute  Time  Clauses'')  will  be  found  an  elaborate 
clause  by  which  an  attempt  is  made  to  regulate  the  effect  of  the  Memorandum  as 
applied  to  time  policies. 

The  damage  to  be  taken  into  account  for  the  purpose  of  the  franchise  is  only 
particular  average.  The  assured  cannot  add  together  particular  average  damage  and 
general  average  sacrifice  8).  Nor  can  he  take  "particular  charges"  into  the  account, 
but  only  the  actual  damage  to  the  property  insured^). 

The  "franchise,"  (in  case  of  ship,  three  per  cent.)  is  a  percentage  upon  the  insur- 
able value  or  the  insured  valuation.  The  higher  the  insurable  or  insured  value  the 
higher  must  be  the  amount  of  a  particular  average  loss  to  be  recoverable  as  exceeding 
the  franchise.  This  gives  rise  to  a  class  of  clauses  which  are  inserted  in  order  to  secure 

^)  It  was  added  to  the  Lloyd's  policy  form  in  1749. 

2)  Burnett  -v.  Kensington  (1797)  7  T.  R.  710.  M.  Ins.  Act,  Sched.  I.  Rules  of  Construction, 
No.   14. 

')  See  the  clause  in  the  Institute  Clauses  for  "Hulls",  below,  pp.  565  and  567. 

*)  The  only  case  that  has  occurred  was  of  a  timber  laden  ship,  which  sank  to  some  extent 
but  from  the  nature  of  her  cargo  was  stiU  floating.  And  on  it  being  proved  that,  with  more  water 
in  her  and  more  saturation  of  the  cargo,  she  would  have  sunk  deeper,  it  was  held  that  she  was 
not  "sunk"- 

6)  The  Glenlivet  [1894]  P.  48.  It  was  in  conseqvience  of  this  case  that  the  words  "on  fire" 
were  added. 

6)  Stewart  v.  Merchants  Co.  (1885)  16   Q.  B.  D.  619. 

')  See  Addendum  I,  p.  567. 

8)  M.  Ins.  Act,  sect.  76  (3). 

9)  M.  Ins.  Act,  sect.  76  (4). 
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that  the  franchise  shall  be  calculated  on  totals  more  favourable  to  the  assured.  Thus 
in  the  case  of  steamers  which  are  commonly  insured  with  a  separate  valuation  for 
"huU  and  materials"  and  for  "machinery  and  boilers,"  there  is  usually  the  clause: 
"Average  payable  on  each  valuation  separately  or  on  the  whole". 

In  regard  to  goods  there  is  a  great  variety  of  forms  of  F.P.A.  warranties  in  use^). 
It  mtist  be  remembered  that  a  total  loss  of  part  of  insured  goods  (unless  it  is  a  general 
average  sacrifice)  is  only  a  particular  average  loss.  Thus  if  100  bales  of  cotton  are 
insured  and  on  the  voyage  90  of  them  are  lost  by  an  insured  peril,  but  not  by  a  general 
average  sacrifice,  there  is  only  a  particular  average  loss,  which  would  not  be  recover- 
able if  the  insurance  was  "warranted  free  of  particular  average"  simpUciter^).  This 
rule  is  subject  in  theory  to  the  exception  that  where  from  the  description  of  the  insured 
goods  it  is  clear  that  articles  of  varying  descriptions  are  intended  to  be  insured 
separately,  a  total  loss  of  goods  of  any  one  description  may  be  recovered  though  the 
policy  be  free  of  particular  average 3).  This  exception  has  in  fact  only  been  applied 
in  1857  in  one  case  of  an  insurance  expressed  to  be  upon  a  "master's  effects,"  and  in 
another  upon  an  "emigrant's  effects",  in  which  recovery  for  a  total  loss  of  goods  of 
one  species  [e.g.  the  loss  by  the  master  of  his  chronometer)  was  allowed,  though  the 
policy  was  "free  of  particular  average".  It  may  be  doubted  if  the  exception  was 
logical;  in  practice  it  can  rarely  be  of  importance. 

A  total  loss  of  part,  therefore,  is  in  practically  every  case  only  a  particular 
average  loss.  So  also  where  goods  of  different  owners  arrive  incapable  of  identifica- 
tion, by  loss  of  marks  or  otherwise,  so  that  the  various  owners  are  tenants  in  common 
of  the  whole  mass  of  the  goods^),  the  loss  is  only  a  particular  average  loss  and  not 
a  total  loss 5). 

The  efforts  of  goods  owners  and  their  brokers,  by  the  clauses  they  get  under- 
writers to  adopt,  are  directed  to  increasing  the  extent  to  which  their  pohcies  are  to 
cover  them  for  partial  losses.  This  is  done  in  a  variety  of  ways :  e.g.  by  providing  that 
the  effect  of  the  Memorandum,  or  of  any  special  F.P.A.  warranty,  shall  be  abrogated 
not  only  if  the  ship  carrying  the  goods  be  "stranded,  sunk  or  burnt,"  but  also  if  any 
craft  or  lighter  carrying  the  goods  be  "stranded,  sunk  or  burnt" ;  or  by  providing  that 
each  craft  or  lighter  load  shall  be  deemed  to  be  separately  insured;  or  even  that  each 
bale  or  package  shall  be  deemed  to  be  separately  insured;  or  by  a  provision  that 
underwriters  shall  pay  for  the  total  loss  of  any  package  as  if  separately  insured ;  or 
by  a  provision  that  notwithstanding  the  warranty  the  underwriters  shall  pay  for 
*'any  claim  for  landing,  warehousing,  forwarding  or  special  charges,  should  the  same 
be  incurred^),  as  well  as  partial  loss  arising  from  transhipment" ;  or  by  some  combina- 
tion of  this  sort  of  provisions.  These  clauses  are  very  numerous  and  varied.  The 
following  may  be  given  as  one  example : 

"Warranted  free  from  particular  average  unless  the  vessel  or  craft  be  strand- 
ed, sunk,  or  burnt,  each  craft  or  lighter  being  deemed  a  separate  insurance. 
Underwriters,  notwithstanding  this  warranty,  to  pay  for  any  damage  or  loss 
caused  by  collision  with  any  other  ship  or  craft,  and  any  special  charges  for  ware- 
house rent,  re-shipping  or  forwarding,  for  which  they  would  otherwise  be  Uable. 
Also  to  pay  the  insured  value  of  any  package  or  packages  which  may  be  totally  lost." 

The  clauses  mentioned  above  are  chiefly  those  which  exclude  particular  average 
of  any  amount,  subject  to  their  limitations  which  admit  it  to  any  amount.  In  regard 
to  the  Memorandum  which  limits  liability  for  particular  average  except  ia  excess 
of  the  "franchise"  of  five  or  three  per  cent,  there  is  also  a  great  variety  of  clauses 
specifying  the  amount  of  goods  on  which  the  franchise  is  to  be  calculated,  e.g.  "to 
pay  average  on  each  ten  bales  of  cotton,"  "each  five  bales  of  wool",  etc.  Sometimes 
the  "franchise"  in  the  Memorandum  is  itself  varied,  e.g.  in  a  pohcy  on  sugar :  "Average 
recoverable  on  each  25  baskets,  or  50  bags  dry  sugar,  or  300  bags  moist  sugar,  running 
landing  numbers,  or  on  the  whole,  but  if  to  U.  S.  A.  the  conditions  as  to  franchise 

1)  Cf.  foot-note  (8)  on  p.  509. 

2)  M.  Ins.  Act,  sect.  76  (1);  BalH  v.  Janson  (1856)  6  E.  &  B.  422. 

3)  M.  Ins.  Act,  sect.  76  (1). 

*)  Spence  v.    Union  Marine  Go.  (1868)  L.  K.  3  C.  P.  427. 

6)  M.  Ins.  Act,  sect.  56  (5). 

6)  Such  charges  if  incurred  to  avert  a  total  loss  would  be  recoverable,  despite  the  F.  P.  A. 
warranty,  under  the  Sue  and  Labour  Clause.  The  object  of  this  special  provision  is  to  make  them 
recoverable  when  incurred  only  to  avert  a  particular  average  loss.  See  beloW  under  Sine  and 
Lahou/r  Clause,  at  p.  557. 
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shall  be  as  follows :  To  pay  the  whole  of  any  claim  if  amounting  to  $  700  on  the  whole 
interest,  or  to  pay  average  if  7  per  cent,  on  each  80  baskets  or  240  bags  Dry  Sugar". 
The  object,  of  course,  of  all  these  clauses  is,  like  the  provision  in  hull  policies,  "ave- 
rage payable  on  each  valuation  or  on  the  whole",  to  secure  that  losses,  which  if  the 
Memorandum  stood  alone,  would  not  exceed  the  franchise  percentage  of  the  whole 
insured  valuation,  shall  be  recoverable  as  exceeding  the  franchise  percentage  if 
calculated  on  the  proportion  of  the  insured  valuation  apphcable  to  a  specified  part 
of  the  whole  and  in  relation  to  the  extent  of  damage  sustained  by  that  part. 

Successive  Losses.  The  liabihty  of  underwriters  on  a  poUcy  in  respect  of  any 
one  disaster  by  insured  perils  extends  to  their  proportions  of:  a)  the  whole  insured 
amount,  either  for  a  total  loss  or  a  partial  loss,  plus  b)  any  amount  properly  recover- 
able under  the  sue  and  labour  clause,  plus  c)  any  amount  recoverable  imder  a  clause, 
like  the  R.D.C.,  which  is  an  additional  engagement  in  the  policy.  Thus  if  various 
pohcies  are  effected  for  £10  000  on  a  vessel  valued  at  £10  000  the  assured  as  a  result 
of  a  collision  might  conceivably  recover  nearly  £20  000  from  the  underwriters, 
£10  000  for  a  constructive  total  loss^),  £7500  for  three  quarters  of  £10  000  damages 
he  has  to  pay  to  the  other  ship,  and  a  considerable  sum  under  the  Sue  and  Labour 
Clause. 

But  apart  from  the  R.D.C.  and  the  Sue  and  Labour  Clause,  underwriters  may 
have  to  pay  more  than  100  per  cent,  of  their  subscriptions.  A  policy  insures  against 
all  losses  or  misfortunes  which  may  be  sustained  by  perils  insured  against  during 
the  whole  voyage  or  period  of  time  that  is  covered.  There  may  be  a  number  of 
partial  losses  during  this  time,  and  the  underwriter  will  be  Uable  for  all  of  them, 
even  though  their  total  exceeds  the  total  insured  amount  2).  Thus  a  ship  insured 
for  12  months  might  conceivably,  if  repairs  to  her  could  on  each  occasion  be  done 
very  promptly,  sustain  a  particular  average  loss  of  20  per  cent  of  her  insured  valua- 
tion once  a  month.  The  underwriters  in  that  case  would  altogether  pay  £240  in 
respect  of  every  £100  insured;  or  if,  after  sustaining  eleven  of  these  partial  losses,  she 
was  totally  lost  in  the  last  week  of  the  insured  12  months,  the  unfortunate  under- 
writers would  pay  £320  altogether  for  each  £100  insured. 

If  a  partial  loss,  however,  has  not  been  repaired,  and  is  then  followed  by  a  total 
loss,  the  assured  can  only  recover  for  the  total  loss  upon  a  poUcy  which  covers 
bothlosses^).  But  where  a  partial  loss  occurs  under  one  policy  and  is  not  repaired 
before  that  policy  expires,  and  another  pohcy  is  then  effected,  and  a  total  loss  occurs 
under  the  second  pohcy  without  the  partial  loss  being  repaired,  the  assured  can 
recover  both  for  the  partial  loss  under  the  first  pohcy,  and  for  the  total  loss  under  the 
subsequent  pohcy*). 

Suing  and  Labouring  Clause/)  The  Sue  and  Labour  Clause  appears  in  practically 
all  pohcies^),  and  runs  as  follows:  "And  in  case  of  any  loss  or  misfortune  it  shall 
be  lawful  to  the  assured,  their  factors,  servants  and  assigns,  to  sue,  labour,  and  travel 
for,  in  and  about  the  defence,  safeguard,  and  recovery  of  the  said  goods  and  merchan- 
dises, and^)  ship,  etc.,  or  any  part  thereof,  without  prejudice  to  this  insurance; 
to  the  charges  whereof  we,  the  assurers  will  contribute  each  one  according  to  the 
rate  and  quantity  of  his  sum  herein  assured". 

This  is  a  clause  supplementary  to  the  main  contract  of  insurance,  as  much  so  as 
the  Running  Down  Clause,  or  other  similar  additional  engagement.  The  assured  can 
therefore  recover  a  proper  claim  under  the  sue  and  labour  clause  even  in  addition 
to  a  claim  for  a  total  loss^).  And  as  a  claim  under  the  clause,  which  is  called  a  claim 
for  "particular  charges",  is  not  a  particular  average  loss,  it  can  be  recovered  under  a 
pohcy  which  contains  a  warranty  to  be  free  of  particular  average  8). 

1)  Or,  if  he  gave  no  notice  of  abandonment,  as  a  particular  average  loss,  being  the  cost 
of  repair. 

2)  M.  Ins.  Act,  sect.  77  (1). 

3)  M.  Ins.  Act,  sect.  77  (2). 

*)  Lidgett  v.  Secretan  (1871)  L.  R.  6  C.  P.  616. 

6)  M.  Ins.  Act,  sect.  78. 

s )  It  may  be  expressly  excluded  in  an  insurance  against  total  loss  only,  ( Western  Co.  v.  Poole 
[1903]  1  K.  B.  376),  but  unless  so  expressly  excluded  it  forms  part  of  an  insurance  against  total 
loss  only,  (Grouan  v.  Stanier  [1904]  1  K.  B.  87). 

')  The  old  form  of  policy  here,  as  elsewhere,  contemplates  an  insurance  of  both  ship  and 
goods.    For  modem  purposes  this  "and"  means  "or". 

8)  M.  Ins.  Act,  sect.  78  (1).    See  Le  Ghermnant  v.  Pearson  (1812)  4  Taunt.  367. 

9)  M.  Ins.  Act,  sects.  64  (2),  78  (1).    KidsUm  v.  Empire  Co.  (1866)  L.  R.  2  C.  P.  357. 
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A  claim  for  a  general  average  loss^)  or  salvage  2)  is  not  recoverable  under  the  sue 
and  labour  clause 3).  The  importance  of  this,  (since  it  would  not  otherwise  matter 
under  what  part  of  the  policy  such  claims  were  recoverable),  is  that  claims  for  general 
a,verage  and  salvage  are  to  be  paid  under  the  general  promise  of  indemnity  in  the  po- 
licy, and  therefore,  not  being  under  the  additional  engagement  of  the  sue  and  la- 
bour clause,  cannot  be  recovered  in  addition  to  the  total  amount  insured*),  nor 
upon  a  poUcy  against  "total  loss  only". 

The  expression  "factors,  servants,  and  assigns"  has  been  strictly  construed. 
Thus  a  ship  was  insured  by  A,  who  reinsured  with  B,  who  reinsured  with  C  against 
total  loss  only.  The  ship  went  ashore,  and  her  owner  gave  notice  of  abandonment 
to  A  and  his  fellow  underwriters.  A  settled  with  the  owner  for  88  per  cent,  of  the  in- 
sured amount,  and  with  his  fellows  then  spent  so  much  in  floating  the  ship  as  (after 
selling  her)  made  his  entire  liabiUty  112  per  cent.  B  paid  A  112  per  cent,  on  his  rein- 
surance pohcy  and  then  claimed  112  per  cent.  fromC.  It  was  held  that  C  was  liable 
for  100  per  cent,  as  for  a  constructive  total  loss,  but  was  not  liable  for  anything  more 
under  the  sue  and  labour  clause,  as  A  and  his  fellows  were  not  the  "factors,  servants 
or  assigns"  of  B.^) 

For  the  assured  to  recover  a  claim  under  the  sue  and  labour  clause  he  must,  if 
necessary,  prove: 

1.  That  the  erpense  has  been  incurred  to  avert  or  diminish  a  loss  for  which  the 
underwriter  would  have  been  hable^),  and 

2.  That  the  nature  and  amount  of  the  expense  is  reasonable. 

Of  these  1.  may  apply  to  two  sorts  of  cases,  a)  when  the  loss  averted  would  not 
have  been  a  loss  by  any  peril  insured  against :  thus  if  Uve  cattle  are  insured  against 
the  ordinary  perils,  and  are  threatened  with  starvation  through  prolongation  of  the 
voyage,  their  death  by  delay  would  be  no  loss  under  the  policy');  therefore  the  ex- 
pense of  buying  extra  fodder  would  not  be  recoverable  8) ;  and  b)  where  the  loss  averted 
is  not  of  such  an  amount  that  the  underwriter  could  be  liable  for  it :  thus  if  goods  are 
insured  against  total  loss  only,  and  a  loss  happens  which  threatens  a  particular 
average  loss,  but  cannot  involve  a  total  loss,  expenses  to  avert  the  particular  average 
loss  cannot  be  recovered  under  thepolicy^).  As  to  2. if  the  assured  takes  some  extra- 
vagant course,  when  he  might  pursue  a  much  less  expensive  one,  he  cannot  recover 
his  unnecessary  expense.  Thus  where  insured  goods,  their  ship  being  wrecked,  were 
forwarded  by  rail  at  a  cost  of  £200,  when  they  might  have  been  sent  by  sea  for  £70, 
the  assured  was  only  allowed  to  recover  the  latter  amount. 

One  leading  case  illustrates  a  special  apphcation  of  the  sue  and  labour  clause 
to  an  insurance  on  freight.  Freight  was  insured  from  A  to  B  warranted  free  of  par- 
ticular average.  On  the  voyage  the  ship  became  a  total  loss  at  C.  The  captaia  char- 
tered another  ship  to  carry  the  cargo  from  C  to  B,  and  thereby  his  owner  earned 
his  whole  freight  at  B.  It  was  held  that  the  owner  could  recover  the  freight  he  had 
to  pay  to  the  substituted  ship  under  the  sue  and  labour  clause  in  his  poUcy  on 
freightio). 

The  amount  recoverable  from  each  underwriter  is  in  proportion  to  his  subscrip- 
tion. The  assured  if  not  fully  covered  will  bear  his  own  share  of  the  expenses  in  respect 
of  the  part  for  which  he  is  his  own  insurer^).  Thus  if  a  ship  valued  at  £1500  is 
insured  for  £1000  by  ten  underwriters  for  £100  each,  and  £150  sue  and  labour 
expenses  are  incurred,  the  assured  will  recover  £10  from  each  of  the  underwriters. 

1)  See  M.  Ins.  Act,  sect.  66. 

2)  See  M.  Ins.  Act,  sect.  65. 

3)  M.  Ins.  Act,  sect.  78  (2),  Aitchiaon  v.  Lohre  (1879)  4  App.  Cas.  755. 

*)  Subject  of  course  to  the  rule  as  to  successive  losses  —  M.  Ins.  Act,  sect.  77. 

^)  Uzielli  V.  Boston  Co.  (1884)  15  Q.  B.  D.  11.  This  decision,  like  that  in.  Aitchison  v.  Lohre 
(atipra),  has  been  adversely  criticized. 

«)  M.  Ins.  Act,  sect.  78  (3). 

')  See  under  Delay,  supra,  p.  535. 

8)  The  decision  in  TJie  Pomeranian  [1895]  P.  349,  was  because  the  cattle  were  insured 
against  all  risks  "including  mortality  from  any  cause  whatever". 

•)  When  a  policy  contains  a  particular  average  warranty  the  clause  often  provides  that  the 
vmderwriters  shall  be  liable  for  all  Partictdar  Charges,  whether  incurred  to  avert  a,  total  or  a 
particular  average  loss.    See  above  p.  555. 

10)  Kidston  v.  Empire  Go.  (1866)  L.  R.  1  C.  P.  535;  L.  R.  2  C.  P.  357. 

11)  M.  Ins.  Act,  sect.  81. 
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The  valuation  of  the  policy  is  binding  in  this  respect.  Thus  if  the  ship  in  the 
above  case,  though  really  worth  £1500,  was  valued  in  the  policies  at  £1000,  the 
assured  could  recover  the  whole  £150  from  the  underwriters  ^^). 

Subsection  4  of  sect.  78  of  the  M.  I.  Act  says  that  it  is  the  duty  of  the  assured 
and  his  agents  to  take  reasonable  measures  to  avert  or  minimise  a  loss  2).  If  this 
means  a  legal  duty,  of  which  the  sanction  must  be  his  inabihty  to  recover  for  a  loss 
which  might  have  been  averted  or  minimised  by  such  measures,  it  is  difficult  to 
reconcile  it  with  the  undoubted  rules  that  an  assured  is  not  debarred  from  claiming 
for  a  loss  by  reason  of  its  having  been  brought  about  by  the  negligence  of  his  servants  3) 
or  even  of  himself*),  so  long  as  his  own  negligence  does  not  amount  to  wilful  mis- 
conduct s). 

It  might  be  said  that  though  negligence  which  causes  a  loss  by  perils  does  not 
affect  the  assured's  claim,  yet,  when  a  loss  has  happened,  negligence  which  aggravates 
the  pecuniary  damage  caused  by  the  loss  does  affect  his  claim.  But  this  surely  involves 
an  equivocation  in  the  use  of  "loss".  If  an  engineer  negligently  leaves  a  sea  cock 
of  a  steamer  open  at  sea,  so  that  sea  water  comes  in,  and,  at  the  time  the  matter  is 
discovered,  has  destroyed  the  insulation  of  a  cold  chamber,  that  damage,  if  the  cock 
was  then  closed  and  the  water  pumped  out,  would  clearly  be  a  loss  by  perils  of  the 
seas.  Suppose,  however,  on  the  discovery  being  made,  that  the  crew  do  not  take  the 
reasonable  steps  of  closing  the  cook  and  pumping  out,  but  negligently  let  the  water 
continue  to  come  in  till  the  ship,  sinks,  is  it  then  to  be  said  that  the  assured  cannot 
recover  for  a  total  loss  by  perils  of  the  sea?. 

Until  its  provisions  have  been  judicially  considered  and  explained,  the  precise 
meaning  and  effect  of  subs.  4  of  sect.  78  of  the  M.  I.  Act  must  be  considered  very 
doubtftil. 

XVII.  Rights  of  Underwriter  on  Payment.®) 

When  imderwriters  pay  for  a  total  loss,  whether  an  actual  total  loss  or  a  con- 
structive total  loss'),  they  become  entitled  to  "salvage",  i.e.  whatever  may  remain 
of  the  subject-matter  insured^).  The  share  of  each  underwriter  ia  the  salvage  is  in 
proportion  to  the  amount  of  his  subscription,  and  if  the  assured  is  not  fuHy  covered 
he  has  a  share  in  proportion  to  the  amoimt  for  which,  being  uncovered,  he  is  his 
own  insurer^).  Thus  if  a  ship  of  the  value  of  and  valued  at  £3000  be  insiu-ed  for  £2000 
by  20  underwriters,  each  subscribing  for  £100,  and  if  she  is  a  total  loss,  and  the 
wreck  is  sold  for  £300,  then  each  of  the  underwriters  on  paying  £100  wiU  be  entitled 
to  receive  back  or  be  credited  with  £10  {i.e.  smo  X  S  X  300),  and  the  assured  wiU 
keep  the  remaining  £100  {i.e.  |§i  X  300). 

In  the  case  of  an  insurance  on  goods,  payment  by  the  underwriters  for  a  total 
loss  of  part  in  the  same  way  entitles  them  to  the  property  in  the  goods  so  paid  for^"). 

Property  in  a  ship  or  a  wreck  may  be  an  onerous  privilege,  e.g.  by  reason  of  the 
right  of  some  harbour  authority  to  recover  from  its  owners  the  cost  of  removing  it. 
The  underwriters  who  pay  for  a  total  loss  may  refuse  to  accept  the  "salvage",  i.e.  they 
are  not  bound  to  accept  its  obligations  if  onerous  i^).  If,  however,  underwriters  accept 
a  notice  of  abandonment,  in  case  of  a  constructive  total  loss  i^),  that  probably  does 
constitute  a  conclusive  acceptance  of  the  property  insured. 

In  the  case  of  a  partial  loss  there  is  no  cession  of  the  insured  property  to  the 
imderwriters.  A  claim  for  a  total  loss  by  its  nature  involves  an  abandonment  of  the 
property  to  the  underwriters.  The  assured  must  give  notice  of  abandonment,  if  he 
claims  a  constructive  total  loss,  and  the  law  impUes  an  abandonment  of  his  property 


^)  Dixon  V.   Whitworth  (1879)  4  C.  P.  D.  371,  reversed  on  other  grounds  on  appeal,  but 
not  as  to  this  point. 

2)  The  draftsman  presumably  had  in  mind  Currie  v.  Bombay  Co.  (1869)  L.  R.  3  P.  C.  72. 

5)  M.  Ins.  Act,  sect.  55  (2)  (a). 

*)  Trinder  v.   Thames  &  Mersey  [1898]  2  Q.  B.   114. 

^)  See  under  Exceptions  to  the  Bide  of  Causa  Proxima,  sv/pra,  p.  533. 

6)  M.  Ins.  Act,  sect.  79. 

')  See  Effect  of  Abandonment  supra,  p.  545. 

8)  M.  Ins.  Act,  sects.  63  (1),  79  (1). 

9)  M.  Ins.  Act,  sect.  81. 

10)  M.  Ins.  Act,  sect.  79  (1). 

11)  Hence  the  wording  "becomes  entitled  to  take  over",  M.  Ins.  Act,  sect.  79  (1). 

12)  See  M.  Ins.  Act,  sect.  62  (6). 
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when  he  is  paid  for  an  actual  total  lossi).  But  in  claiming  for  a  partial  loss  the  assured 
in  effect,  says,  "Please  pay  me  for  the  damage  which  my  property  has  suffered," 
and  the  property  necessarily  continues  in  the  assured. 

Subrogation.  In  the  case  of  every  loss,  whether  total  or  partial,  for  which 
underwriters  pay,  they  become  entitled  (by  technical  term  "subrogated")  to  all  rights 
and  remedies  of  the  assured  against  third  parties  in  respect  of  the  insured  property 
as  from  the  time  of  the  casualty  causing  the  loss^).  This  means  that  they  are  entitled 
to  require  the  assured  to  allow  an  action  to  be  brought  in  his  name  against  any  one 
who  is  Uable  for  damages  or  any  sort  of  indemnity  as  a  result  of  the  loss.  The  under- 
writers will  be  entitled  to  the  proceeds  of  such  an  action  in  proportion  to  the  amount 
of  their  subscriptions,  and  the  assured  to  his  own  share  in  respect  of  any  amount 
for  which  he  is  his  owninsurer^).  Thus  if,  in  the  case  of  the  insured  ship  suggested 
above,  her  total  loss  was  caused  by  collision  with  another  ship,  the  underwriters 
on  paying  the  total  loss  would  be  entitled  to  bring  an  action  in  the  name  of  the  assm-ed 
against  the  other  ship,  and  if  the  other  ship  were  held  to  blame  and  had  to  pay  £2700 
damages  {i.e.  the  value  of  the  ship  less  £300  the  surviving  value  of  the  wreck)  each 
underwriter  who  had  paid  £100,  would  receive  back  £90  as  his  share  of  the  proceeds 
of  Utigation  and  £  10  from  the  proceeds  of  the  wreck,  and  the  assured  would  get 
£2000  from  his  underwriters,  £900  out  of  the  proceeds  of  the  Htigation,  and  £100 
from  the  wreck. 

The  valuation  in  the  policy  is  binding  upon  the  assured  as  well  as  the  under- 
writer*). From  a  logical  appUcation  of  this  rule  it  may  possibly  result  that  under- 
writers who  have  paid  a  total  loss,  by  subrogation  get  back  more  than  they  have 
paid.  In  the  case  suggested  above  the  ship  is  valued  in  the  poUcy  at  £3000  which 
is  her  actual  value.  But  if,  though  valued  in  the  policy  at  £3000,  she  was  really 
worth  £4800,  then  the  damages  recovered  from  the  other  ship  might  be  £4500 
(i.e.  the  true  value  £4800  less  the  value  of  the  wreck  £300).  Then  each  underwriter 
who  had  paid  only  £100,  would  receive  £150  of  these  damages  and  £10  from  the 
wreck;  while  the  assured  would  have  £2000  from  his  underwriters,  £1500  from  the 
damages  and  £100  from  the  wreck,  in  all  £3600 5). 

This  principle,  that  by  reason  of  under  valuation  in  the  policy  underwriters 
by  subrogation  may  get  back  more  than  they  have  paid,  has  only  been  appUed  in 
case  of  a  total  loss.  It  probably  does  not  apply  in  the  case  of  a  partial  loss,  though 
the  point  has  never  arisen.  A  partial  loss  involves  no  cession  of  property,  but  only 
a  claim  for  the  damage  sustained.  The  underwriter  by  subrogation  will  be  entitled 
to  the  proceeds  of  any  right  against  a  third  party  up  to  the  amount  of  the  claim  he 
has  paid,  but  not  beyond.  The  point  could  hardly  arise  as  regards  a  particular  average 
loss  on  ship,  since  the  imderwriter  pays  for  the  actual  damage  sustained,  irrespective 
of  valuation,  and  the  amount  of  the  damage  sustained  is  the  utmost  that  could  be 
recovered  from  a  third  party.  It  might  arise  in  a  case  of  particular  average  on  goods, 
and  in  principle  even  upon  an  unvalued  policy.  Take  the  case  of  goods  of  an  insurable 
value  of  £100  (say  £95  cost  at  port  of  shipment  and  £5  expense  of  shipment  and 
insurance)  ^),  shipped  from  A  to  B  at  a  freight  of  £50.  On  the  voyage  they  are  dam- 
aged by  sea  perils  to  the  extent  of  50  per  cent,  of  their  sound  value  dehvered  at  B. 
The  damage  is  due  to  the  negligence  of  those  on  board  the  carrying  ship,  and  there 
is  no  exception  of  neghgence  in  the  bill  of  lading.  On  arrival  at  B.  the  freight  has 
to  be  paid,  as  the  goods  arrive  in  specie.  In  these  circumstances  the  assured  has  a 
claim  on  his  underwriters  for  £50  only  (i.e.  50  per  cent,  of  the  insurable  value)''). 
But  he  has  a  claim  for  damages  against  the  shipowner  for  50  per  cent,  of  the  sound 
arrived  value  of  the  goods,  which  is  probably  at  least  £150  (original  shipped  value 

1)  Cf.  Brett  L.  J.  Kaltenhach  v.  Mackenzie  (1878)  3  C.  P.  D.  467  at  p.  471. 

2)  M.  Ins.  Act,  sect.  79  (1-)  (2). 

3)  M.  Ins.  Act,  sect.  81. 

*)  M.  Ins.  Act,  sect.  27  (3). 

6)  In  the  case  which  decided  this  principle,  North  of  England  Assn  v.  Armstrong  (1870) 
L.  R.  5  Q.  B.  244,  the  ship  was  insured  for  £6000  on  a  valuation  of  £6000.  She  was  in  fact 
worth  £9000.  Damages  were  recovered  from  the  ship  that  sank  her  on  the  basis  of  her  being 
worth  £9000,  but  in  fact,  owing  to  the  limitation  of  the  liability  of  the  ship  in  fault,  less  than 
£6000  was  recovered  as  damages.  The  underwriters  were  held  to  be  entitled  to  the  whole  of  the 
damages,  and  the  principle  must  support  the  case  suggested  in  the  text. 

6)  See  M.  Ins.  Act,  sect.   16  (3). 

')  M.  Ins.  Act,  sect.  71  (3). 
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plus  freight)  if  not  more.  It  is  impossible  that  the  law  which  only  allows  the  assured 
to  recover  £50  from  his  underwriters  should  then  allow  the  underwriters  to  get 
back  by  subrogation  £75  or  more.  The  underwriters  would  get  back  what  they  had 
paid,  but  no  more. 

Questions  of  this  sort,  however,  rarely  arise.  In  ordinary  practice  the  right  of 
subrogation  operates  daily  in  a  variety  of  cases,  e.g.  in  favour  of  underwriters  on  ship 
against  the  owners  of  a  coUiding  ship,  in  favour  of  underwriters  on  goods  against 
the  ship  that  carried  them  for  damages,  in  favour  of  underwriters  on  ship  or  goods, 
who  have  paid  the  whole  of  a  general  average  loss,  against  the  other  parties  liable 
to  contribute  in  general  average.  In  fact  most  collision  cases,  nominally  fought 
between  two  shipowners,  are  in  reality  between  two  sets  of  underwriters;  and  most 
cases  of  damage  to  cargo,  nominally  between  a  cargo-owner  and  a  shipowner, 
are  in  reality  between  cargo  underwriters  as  plaintiffs  and  a  Protection  Club  as 
defendants. 

Underwriters,  under  this  right  of  subrogation,  are  only  entitled  to  enforce  a 
right  of  action  vested  in  the  assured;  they  get  no  independent  right  of  their  own. 
So  where  two  ships  are  in  coUision  which  belong  to  one  owner  there  can  be  no  right 
by  subrogation  in  regard  to  the  coUisioni).  The  shipowner  cannot  sue  himself,  and 
in  consequence  his  underwriters  on  one  ship  cannot  sue  the  underwriters  of  his  other 
ship  2).  And  as  underwriters  only  succeed  to  the  rights  of  the  assured,  it  may  happen 
that  the  assured  receives  some  money  from  a  third  party  which  in  fact  diminishes 
the  loss  he  has  already  been  paid  for  by  the  underwriters,  but  to  which,  being  a  pure 
gift  from  the  third  party  to  the  assured,  the  underwriters  are  not  entitled^). 

It  is  the  fact  that  underwriters  have  paid,  not  their  liability  to  pay,  that  gives 
them  the  right  of  subrogation.  Hence  if  underwriters  pay  a  loss  for  which  they  are 
not  hable,  and  then  claim  by  subrogation  against  a  third  party,  it  is  no  defence  to 
the  latter  to  say  that  the  underwriters  were  not  hable  for  the  loss  and  need  not 
have  paid  it*). 

The  right  given  by  subrogation  does  not  entitle  the  underwriter  to  sue  in  his 
own  name.  But  he  can  do  so,  on  taking  an  assignment  in  writing  from  the  assured, 
by  virtue  of  sect.  25  (6)  of  the  Judicature  Act  18736). 

In  one  case^)  a  goods-owner  had  contracted  for  the  carriage  of  his  goods  by  a 
lighterman,  on  the  terms  that  the  lighterman  should  be  liable  for  no  loss  except 
through  his  neghgence.  The  underwriter  with  whom  the  goods  were  insured,  including 
the  risk  in  lighter,  claimed  to  avoid  the  poUcy  on  the  ground  that  the  nature  of  the 
contract  with  the  Ughterman  had  not  been  disclosed  to  him,  and  that  this,  seeing 
that  it  affected  his  rights  of  indemnity  by  subrogation,  was  a  material  fact^).  The 
underwriter  succeeded.  In  consequence  of  this  case  it  is  common  to  insert  in  a  goods 
pohcy  what  is  called  the  S.L.C.  (Special  Lighterage  Clause),  as  follows:  "Including 
lighterman's  risk  without  recourse  to  and  from  ship  or  wharf",  or  "Including  all 
risks  of  craft,  boat,  and  Ughter  to  and  from  the  vessel,  upon  whatever  terms  as 
to  UabiUty  or  otherwise  the  Lighterman  may  be  employed". 

XVIII.    Return  of  Premium.®) 

If  an  underwriter  is  hable  to  return  the  whole  or  part  of  the  premium,  it  can  be 
claimed  from  him  by  the  assured^),  though  the  broker,  and  not  the  assured,  was 
liable  to  pay  it  to  the  vmderwriter^").  Even  if  the  broker  has  not  in  fact  paid  the 
premium  to  the  underwriter,  the  assured  can  claim  any  return  premium  from  the 
underwriter,  at  any  rate  upon  a  poHcy  containing  the  receipt  clause  i^). 

1)  Simpson  v.   Thompson  (1877)  3  App.  Cas.  279. 

2)  Hence  the  provision  as  to  Sister  Ships  in  the  R.  D.  C.    See  supra,  p.  553. 

3)  Burnand  v.  Rodocanaohi  (1881)  7  App.  Cas.  333.  Contrast  Blauuwpot  v.  Da  Costa  (1758) 
1  Eden,  130  and  Stearns  v.   Village  Main  Go.  (1905)  10  Com.  Cas.  89. 

*)  King  v.    Victoria  Go.  [1896]  A.  C.  250. 

fi)  36  &  37  Vict.  c.  66. 

6)  Tate  V.  Hyslop  (1885)  15   Q.  B.  D.  368. 

^)  See  Disclosure,  supra,  p.  513. 

8)  M.  Ins.  Act,  sects.  82—84. 

9)  M.  Ins.  Act,  sect.  82  (a). 

^'')  See  vmder  The  Premium,  supra,  p.  530. 

")  Dalzell  V.  Mair  (1808)  1  Camp.  532.    Sect.  82  of  the  M.  Ins.  Act  must  he  read  subject 
to  the  effect  of  sect.  54. 
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A  return  of  premium  may  be  due  by  the  underwriter  in  accordance  with  a  clause 
in  the  policy  (Return  by  Agreement)  i),  or  by  the  rules  of  the  law  (Return  for  Failure 
of  Consideration)  2). 

Return  by  Agreement^).  A  return  of  a  certain  part  of  the  premium  is  stipulated 
for  by  a  clause  in  the  policy  in  case  some  of  the  contemplated  risks,  for  which  the 
whole  premium  is  paid,  are  not  run  {e.g.  in  a  time  policy  for  12  months,  "to  return  — 
per  cent,  for  each  consecutive  30  days  the  vessel  may  be  laid  up  in  port"),  or  in  the 
event  of  some  circumstance  happening  whereby  the  gravity  of  the  risks  is  lessened, 
(e.g.  in  the  old  cases  in  the  great  wars,  —  "to  return  —  per  cent,  if  the  ship  sails  with 
convoy").  At  the  present  time  the  commonest  clause  as  to  return  of  premium  is  that 
in  the  Institute  Time  Clauses s)  relating  to  cancellation  and  lying  up. 

Clauses  as  to  return  of  premium  usually  end  with  the  words  "and  arrives",  or 
"and  arrival".  In  a  voyage  policy,  (e.g.  "if  the  ship  sails  with  convoy  and  arrives") 
they  add,  as  the  second  condition  on  which  the  return  is  payable,  the  provision: 
"if  the  ship  arrives  at  her  insured  destination."  As  transferred  into  a  time  policy 
the  words  "and  arrival"  might  be  more  intelligibly  translated,  "and  if  the  ship  sur- 
vives throughout  the  currency  of  the  poUcy". 

"Arrival"  in  such  a  clause  does  not  mean  arrival  in  safety  or  without  claim 
on  the  policy.  In  fact  the  words  "and  arrives"  or  "and  arrival"  in  practically  every 
case*)  mean,  "and  unless  there  is  a  claim  on  the  policy  for  a  total  or  a  constructive 
total  loss"6). 

Return  for  Failure  of  Consideration^),  The  underwriter  is  paid  the  premium  in 
consideration  of  his  being  liable  for  losses  by  insured  perils.  If  the  risk  is  never  run 
he  is  never  under  any  liability,  and  there  is  no  reason  why  he  should  keep  the  pre- 
mium.   Subject  to  the  exceptions  mentioned  below,  this  rule  applies: 

1.  As  to  the  whole  premium,  when  none  of  the  risks  insured  are  ever  run^),  and 

2.  As  to  the  part  of  the  premium,  when  part  of  the  insured  risks  are  not  run, 
and  the  total  premium  is  apportionable  for  the  risks  that  are,  and  for  those 
that  are  not,  run^). 

Return  of  whole  premium.  If  the  assured  has  no  insurable  interest  at  any  time 
during  the  risk  {e.g.  if  he  sells  the  insured  ship  before  the  insured  voyage  or  time 
begins)  he  can  never  make  any  claim  on  the  policy,  and  he  can  claim  the  premium 
back 9).  If  the  underwriter  avoids  the  pohcy  ah  initio  by  reason  of  the  concealment 
of  a  material  fact,  or  misrepresentation,  in  effecting  the  poHcy,  he  can  be  liable  for 
no  loss,  and  he  must  return  the  premiumi^).  So  if  there  is  a  breach  of  warranty  which 
makes  the  policy  void  from  its  inception  {e.g.  if  the  insured  ship  was  unseaworthy  at 
the  moment  when  a  voyage  policy  commenced),  there  is  a  return  of  premium !•*). 
So  if  the  insured  property  has  never  been  imperilled  on  the  insured  voyage  {e.g.  if 
a  ship  insured  "from  A  to  B"  never  saUs  from  A,  or  if  insured  goods  are  never  shipped 
on  the  insured  voyage)  there  wiU  be  a  return i^). 

In  all  these  cases  there  is  a  complete  immunity  of  the  underwriter,  an  entire 
failure  of  consideration.  But  if  ever  so  small  a  part  of  the  risks  insured  is  run  there 
can  be  no  return  of  the  whole  premium.  Thus  if  the  assured  has  sold  his  ship  24  hours 
after  the  policy  has  attached,  the  underwriter  might  have  been  hable  for  a  total 
loss  during  that  time,  and  there  can  be  no  return  for  lack  of  insurable  interest  12). 
So  if  24  hours  after  the  insured  voyage  has  begun  there  is  a  deviation  or  change  of 
voyage,  which  relieves  the  underwriter  from  any  subsequent  liabiUty^^),  there  can 

1)  M.  Ins.  Act,  sect.  83, 

2)  M.  Ins.  Act,  sect.  84. 

3)  See  pp.  567,  569,  570. 

4)  Under  a  voyage  policy  from  "A.  to  B.  and  for  30  days  in  port"  with  a  clause  for  a  return 
"and  arrives",  if  the  ship  was  a  total  loss  three  days  after  reaching  B.  the  return  might  still 
be  payable.    HorncastU  v.  Haworth  (1806)  Marsh  (4  Ed.)  539. 

8)  Consequently  lying  up  returns  under  a  time  policy  are  usually  paid  only  at  the  expiration 
of  the  policy. 

6)  M.  Ins.  Act,  sect.  84. 
')  M.  Ins.  Act,  sect.  84  (1). 

8)  M.  Ins.  Act,  sect.  84  (2). 

9)  M.  Ins.  Act,  sect.  84  (3)  (c). 

10)  M.  Ins.  Act,  sect.  84  (3)  (a). 

11)  M.  Ins.  Act,  sect.  84  (3)  (b). 

12)  Cf.  M.  Ins.  Act,  sect.  84  (3)  (d). 

13)  M.  Ins.  Act,  sects.  45,  46. 

B  36 
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be  no  return  of  premium.  So  if  a  ship  is  insured  "at  and  from"  a  port,  and  is  seaworthy 
while  "at"  the  port,  but  is  unseaworthy  when  sailing  "from"  it,  so  that  the  under- 
writer is  reheved  from  liability  from  the  latter  time^),  there  will  be  no  return.  So  if  a 
ship  is  insured  "at  and  from  A  to  B",  and  the  pohcy  attaches  while  she  is  "at  A", 
but  she  then  saUs  to  C,  instead  of  to  B^),  there  can  be  no  return.  In  short,  "if  the  risk 
is  once  commenced  there  shall  be  no  return.  For  if  the  voyage  has  commenced, 
though  it  be  only  for  24  hours  or  less,  the  risk  is  run"^). 

If  a  ship  is  insured  "lost  or  not  lost"  from  A  to  B,  and  when  the  poKcy  is  effected 
she  has  in  fact  arrived  at  B  in  safety*),  it  might  appear  as  if  the  underwriter  had  run 
no  risk  and  should  therefore  return  the  premium.  But  ia  truth,  if  both  assured  and 
underwriter  are  ignorant  of  her  safe  arrival,  the  underwriter  has  run  a  risk,  viz.  the 
chance  that  when  the  pohcy  was  effected  the  ship  had  already  been  lost  while  sailing 
from  A  to  B.  The  premium  therefore  is  not  returnable,  uidess  the  underwriter  when 
he  wrote  the  risk  knew  that  she  was  safe  at  B^). 

Return  of  part  of  premium.  There  can  be  a  return  of  premium  if  part  of  the 
insured  risks  have  not  been  run,  and  if  there  is  a  part  of  the  premium  apportionable 
to  the  part  of  the  risks  not  run.  The  premium  may  be  apportionable :  a)  by  relation 
to  the  amount  of  property  at  risk  or  its  value,  or  b)  by  relation  to  the  extent  of  the 
risks  to  which  the  insured  property  is  exposed.  Apportionment  of  the  premium  is 
often  possible  as  to  the  first,  but  only  very  rarely  (in  modern  times  never)  as  to  the 
second. 

A.  If  a  merchant  insures  100  tons  of  goods  and  in  fact  only  50  tons  are  ever 
shipped  on  the  insured  voyage  he  can  get  a  return  premium  for  "short  interest": 
in  the  example  suggested  he  will  get  back  haK  the  whole  premium  6).  So  if  a  shipowner 
insures  two  steamers,  A  valued  at  £10  000  insured  for  £10  000,  and  B  valued  at 
£5000,  both  insured  by  the  same  time  pohcy,  and  if  he  sells  ship  B  before  the  period 
of  the  pohcy  commences,  he  can  get  a  return  of  one  third  of  the  total  premium^). 

So  if  a  merchant  insures  £1000  on  certain  goods  by  an  unvalued  pohcy,  and  all 
the  goods  are  shipped  but  in  fact  they  are  only  worth  £500,  he  wiU  get  a  return  of 
half  the  premium').  Not  so,  however,  if  he  has  so  over-insured  by  a  valued  pohcy, 
(i.e.  £1000  on  the  goods  valued  at  £1000)  since  the  valuation  is  binding  8)  and  it  is 
not  open  to  him  to  say  that  his  goods  were  only  worth  £500. 

The  same  principle  appUes  in  case  of  Double  Insurance  8):  the  assured  has  then 
insured  for  a  greater  amount  than  he  has  at  risk,  with  two  or  more  sets  of  under- 
writers. He  can  get  back  the  proportion  of  premiums  apphcable  to  the  amount  over 
insured  1"),  subject  to  the  following  hmitations:  a)  where  the  double  insurance  has 
been  effected  knowingly,  and  not  by  inadvertence,  there  can  be  no  claim  for  any 
return  of  premiumii);  b)  no  underwriter  among  those  concerned  can  ever  be  asked 
to  pay  a  return  of  premium  if  he  has  at  any  time,  and  for  however  short  a  time, 
been  Uable  for  a  possible  claim  of  the  whole  amount  insured  by  him  without  any 
recourse  to  another  underwriter.  Thus  if  underwriter  A  insured  goods  for  £100 
valued  at  £100  from  R  to  S  "including  risk  of  craft  to  the  ship",  and  underwriter  B 
insured  the  goods  in  identical  terms  but  without  the  craft  risk,  the  assured,  if  he  made 
the  double  insurance  not  knowingly,  could  recover  haK  the  premium  he  paid  to  B, 
but  none  of  the  premium  he  paid  to  A. 

B.  In  some  old  cases  a  custom  was  proved  whereby  the  premium  was  treated 
as  apportionable  to  the  nature  or  extent  of  the  risks  run,  and  the  assured  was  allowed 
to  recover  a  part  of  the  premium  in  respect  of  the  risks  not  run  by  the  underwriter^^). 

1)  M.  Ins.  Act,  sect.  39  (3),  sect.  33  (3). 

2)  M.  Ins.  Act,  sect.  45. 

3)  Lord  Mansfield,  Tyrie  v.  Fletcher  (1777)  2  Cowp.  666  at  p.  668. 

*)  This  may  well  happen  in  the  case  of  an  insurance  of  an  overdue  ship. 

5)  M.  Ins.  Act,  sect.  84  (3)  (b),  provioo.    Bradford  v.  Symondson  (1881)  7  Q.  B.  D.  456. 

6)  "Or  part  thereof",  M.  Ins.  Act,  sect.  84  (3)  (b). 

7)  M.  Ins.  Act,  sect.  84  (3)  (e). 
«)  M.  Ins.  Act,  sect.  27  (3). 

8)  See  supra,  p.  520. 

10)  M.  Ins.  Act,  sect.  84  (3)  (f). 

11)  M.  Ins.  Act,  sect.  84  (3)  (f),  proviso.  This  provision  of  the  Act  introduced  a  change 
in  the  existing  law,  presumably  with  the  object  of  discouraging  double  insurance.  It  probably 
may  involve  difficult  questions  as  to  when  a  double  insurance  is  effected  "knowingly". 

12)  Cf.  Stevenson  v.  Snow  (1761)  3  Burr.  1237;  Long  v.  Allan  (1785)  4  Doug.  276. 
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There  are  no  such  customs  in  modem  times,  but  theoretically  such  a  custom  might 
arise,  and  he  proved,  and  the  principle  would  then  apply^). 

General  Exceptions  to  right  to  return.  All  the  rules  as  to  return  of  premium 
discussed  above  are  subject  to  two  general  exceptions  2),  viz,  that  the  assured  can  have 
no  claim  to  any  return :  1.  if  there  has  been  any  fraud  on  his  part,  and  2.  if  the  insur- 
ance is  illegal. 

1.  If  the  assured  has  paid  the  premium  as  part  of  a  scheme  to  defraud  the  under- 
writer it  is  not  surprising  that  the  law  should  refuse  him  any  claim  to  a 
return  3). 

2.  If  the  insurance  is  illegal  the  assured  and  the  underwriter  are  parties  to  an 
illegal  contract  and  the  maxim  of  the  law  is  "In  pari  delicto  potior  est  conditio 
possidentis".  An  insurance  may  be  illegal  either  by  virtue  of  the  terms  of 
the  policy  {e.g.  as  containing  a  P.P.I,  clause)*),  or  as  being  an  insurance  on 
an  illegal  adventure  {e.g.  an  insurance  upon  the  property  of  pubhc  enemies  s), 
or  as  being  an  insurance  by  way  of  gaming  or  wagering  8). 

XIX.    Mutual  Insurance.') 

Economically  the  system  of  Insurance  is  one  by  which  the  calamities  of  indivi- 
duals are  borne  by  the  community  as  a  whole.  Under  the  ordinary  method  of  marine 
insurance  with  companies  or  underwriters,  the  commercial  community  entrusts  its 
common  fund  to  the  underwriters  in  the  shape  of  premiums,  the  profit  of  the  latter 
being  their  remuneration  for  managing  the  business  of  the  common  fund.  There  is 
another  method,  more  exactly  in  accord  with  the  economic  basis  of  the  system,  by 
which  a  number  of  individual  shipowners  agree  to  contribute  in  order  to  pay  for 
the  losses  sustained  by  any  of  them:  this  is  called  Mutual  Insurance 8). 

Associations  for  mutual  insurance  on  these  lines  originally  came  into  existence 
as  a  means  of  evading  the  Act  of  1720^),  under  which  the  two  companies.  The  Royal 
Exchange  Corporation  and  the  London  Assurance,  were  granted,  and  until  1824, 
when  the  Act  was  repealed,  enjoyed,  a  monopoly  of  carrying  on  insurance  business 
as  corporations  or  partnerships.  Under  these  early  Associations  aU  the  members 
mutually  agreed  to  insure  one  another,  pajnng  for  losses  by  contributions  periodically 
levied  by  the  committee  of  management  or  other  directing  authority:  and  as  each 
member  was  only  hable  for  his  individual  share  of  losses,  and  not  as  a  joint  contractor, 
there  was  no  infringement  of  the  Act  of  1720. 

In  1862  there  was  passed  the  firsti^*)  of  the  modern  Acts  regulating  Joint  Stock 
Companies,  and  by  sect.  4  of  that  Act  any  Association  of  more  than  20  persons, 
not  registered  xinder  its  provisions,  was  declared  Ulegal.  This  rendered  Mutual  Insur- 
ance Associations  of  the  old  type  illegal.  There  were  also  difficulties  in  complying 
with  the  provisions  of  the  Stamp  Act^^),  which  required  a  pohcy  to  specify  the  names 
of  the  underwriters.  As  a  result  there  arose  the  modern  method  of  constituting  these 
associations.  By  this  the  Association  is  registered  under  the  Companies  Act  as  a 
company  limited  by  guarantee.  Pohcies  are  issued  by  the  association  as  an  under- 
writing company,  and  in  the  event  of  any  loss  it  is  the  company  which  is  Uable  to 
be  sued.  By  the  Articles  of  Association  or  Rules,  which  are  referred  to  and  incorpor- 
ated in  the  pohcy,  machinery  is  provided  under  which  members,  whose  ships  are 
insured,  are  to  pay  "calls"  (usually  by  a  payment  calculated  on  each  ton  of  the  ton- 
nage of  their  insured  ships)  to  provide  the  funds  for  payment  of  losses.  The  affairs 
of  the  Association  are  usually  conducted  by  a  firm  of  managers,  who  act  under  the 
supervision  of  the  Directors  (a  Committee  of  insured  members),  and  are  paid  by  the 
Association. 


1)  M.  Ins.  Act,  sect.  87  (1). 

2)  M.  Ins.  Act,  sect.  84  (1). 

3)  See  Tyler  v.  Home  (1785)  1  Park  455  and  Eivaz  v.  Gerussi  (1880)  6  Q.  B.  D.  222  at  p.  230. 
*)  M.  Ins.  Act,  sect.  4;  AUkins  v.  Jupe  (1877)  2  C.  P.  D.  375. 

6)  Vandyck  v.  Hewitt  (1800)  1  East,  96. 

8)  M.  Ins.  Act,  sect.  84  (3)  (c)  proviso,  and  sect.  4. 

7)  M.  Ins.  Act,  sect.  85. 

8)  M.  Ins.  Act,  sect.  85  (1). 
»)  6  Geo  I.  c.  18. 

10)  25  &  26  Vict.  c.  89. 

11)  30  &  31  Vict.  c.  23,   §  7,  now  re-enacted  by  54  &  55  Vict.   c.  39   §  93. 
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In  effect,  therefore,  a  Mutual  Insurance  Association  of  this  modern  type  is  prac- 
tically the  same  as  an  ordinary  Insurance  Company  with  the  two  exceptions: 

1.  That  the  premiums  payable  by  the  assured  are  fixed  not  by  bargain  between 
the  assured  or  his  broker  and  the  underwriter,  but  by  the  amount  from  time 
to  time  found  requisite  in  order  to  meet  losses  and  the  expenses  of  manage- 
ment, and 

2.  That  the  remuneration  of  the  managers  of  the  company  is  fixed  by  agree- 
ment, and  does  not  depend  upon  the  skill  or  good  fortune  of  the  underwriter 
in  bargaining  for  premiums  with  the  assured  or  their  brokers. 

To  pohcies  effected  with  an  Association  or  Company  of  this  type  all  the  or- 
dinary provisions  of  the  law  of  Marine  Insurance  obviously  apply,  except  as  regards 
premiums  1).  In  practice  such  a  policy  usually  specifies  a  certain  premium  as  payable 
upon  its  inception  (or  by  certain  dated  instalments),  with  a  provision,  by  reference 
to  the  rules,  for  the  payment  of  subsequent  "calls"  as  they  may  be  required. 

Any  of  the  ordinary  rules  of  the  law  may  of  course  be  varied  by  means  of  the 
Articles  of  Association,  the  Rules,  and  the  Policy^),  (i.e.  the  members  can  enter  into 
any  sort  of  contract  they  please  with  the  Association),  except  in  regard  to  matters 
in  which  the  law  expressly  limits  freedom  of  contract,  e.g.  legahty  of  the  adventure  3), 
wager  pohcies*),  necessity  of  a  stamped  pohcy^),  limitation  of  time  pohcy  to 
12  months  6). 

If  one  may  judge  from  the  fact  that  only  a  small  portion  of  the  whole  business 
of  insurance  of  ships  is  effected  with  Mutual  Associations  of  this  type,  the  system 
appears  to  have  no  advantage,  as  regards  cheapness  to  the  assured,  over  the  ordinary 
method  of  insurance  with  Companies  and  Lloyd's  Underwriters.  There  is,  however, 
a  large  amount  of  business  done  with  such  associations  in  regard  to  matters  which 
the  Companies  and  Lloyd's  underwriters  do  not  insure.  Thus  e.g.  the  habUity  for  one 
quarter  of  the  damage  done  by  collision  (since  the  Running  Down  Clause  only  covers 
three  quarters  of  the  damages),  and  the  small  damage  to  ships,  which  being  under 
the  three  per  cent,  franchise,  is  not  recoverable  under  ordinary  policies,  are  so  insured. 

A  very  large  amount  of  business  of  a  rather  different  type  is  transacted  by  Asso- 
ciations of  this  kind  called  "Protection  and  Indemnity  Associations."  These  protect 
a  shipowner  against  claims  by  cargo-owners  for  damage  to  cargo  carried  by  him, 
enforce  on  his  behalf  claims  for  demurrage,  payment  of  the  freight,  etc.  and  in  short, 
conduct  on  his  behalf  most,  if  not  all,  the  litigation  he  is  engaged  in,  secure  him  its 
results,  if  favourable,  and  indemnify  him  against  its  results,  if  unfavourable.  Most 
of  this  kind  of  business  is  not  marine  insurance  in  the  ordinary  sense,  and  the  law 
does  not  require  it  to  be  effected  by  means  of  stamped  policies'). 

All  the  Associations  referred  to  in  this  section  are  commonly  known  as  "Clubs". 

XX.  Litigation. 

A  pohcy  is  effected  either  in  the  name  of  the  actual  assured,  or  in  the  name  of 
his  agent,  usually  in  that  of  the  insurance  broker  who  effects  it  for  him.  If  an  action 
has  to  be  brought  to  enforce  a  claim  on  a  pohcy  the  plaintiff,  if  the  pohcy  is  effected 
in  the  name  of  an  agent,  may  be  either  that  named  agent,  or  the  unnamed  principal. 

On  an  insurance  of  any  large  amount  there  are  many  companies  and  underwriters 
interested.  It  is  usual,  in  order  to  avoid  the  necessity  of  issuing  writs  against  all  the 
companies  and  underwriters,  for  an  arrangement  to  be  made  whereby  one  company 
or  underwriter  is  selected  as  the  defendant  in  a  test  action,  and  ah  the  others  enter 
into  an  agreement  with  the  plaintiff  by  which  they  undertake  to  be  bound  by  the 
result  of  the  test  action. 

An  underwriter  against  whom  a  claim  upon  a  marine  pohcy  is  made  has  a  special 
and  pecuhar  right  of  discovery  of  documents  against  the  plaintiff.  Directly  the 
action  is  begun  he  can  get  an  order  that  the  plaintiff  shall  make  an  "affidavit  of 

1)  M.  Ins.  Act,  sect.  85  (2)  (4).  There  is  a  special  provision  as  to  stamping  policies  of  a 
mutual  association  after  their  execution  in  sect.  95  (1)  (a)  of  the  Stamp  Act,  1891. 

2)  M.  Ins.  Act,  sects.  85  (3),  87. 

3)  M.  Ins.  Act,  sect.  3. 
*)  M.  Ins.  Act,  sect.  4. 

6)  M.  Ins.  Act,  sects.  22,  23  24,  91  (1)  (a). 

«)  M.  Ins.  Act,  sect.  25  (2). 

')  See  supra,  p.  514  under  The  policy. 
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ship's  papers,"  and  that  the  action  shall  be  stayed  until  this  has  been  complied  with  i). 
If  the  plaintiff  is  only  an  agent  the  order  will  stay  the  action  until  the  principal  actual- 
ly interested  has  made  the  discovery 2).  The  right  of  the  defendant  to  have  discovery 
of  ship's  papers  only  appUes  in  the  case  of  an  insurance  substantially  marine.  In  the 
case  of  an  insurance  for  land  transit,  though  on  a  marine  insurance  form  of  pohcy, 
the  defendant  will  only  have  the  discovery  available  in  any  ordinary  action. 


Addendum  I. 

The  Institute  Clauses  tor  1911. 

/.  Institute  Voyage  Ghvuses.    Hulls. 

And  it  is  further  agreed  that  if  the  Ship  hereby  Insured  shall  come  into  collision  with  any 
other  Ship  or  Vessel,  and  the  Assured  shall  in  consequence  thereof  become  liable  to  pay,  and 
shall  pay  by  way  of  damages  to  any  other  person  or  persons  any  sum  or  sums  not  exceeding 
in  respect  of  any  one  such  coUision  the  value  of  the  Ship  hereby  Insured,  this  Company  will 
pay  the  Assured  such  proportion  of  three-fourths  of  such  sum  or  sums  so  paid  as  its  subscription 
hereto  bears  to  the  value  of  the  Ship  hereby  Insured;  and  in  cases  in  which  the  UabiUty  of  the 
Ship  has  been  contested,  or  proceedings  have  been  taken  to  Umit  UabiUty,  with  the  consent  in 
writing  of  this  Company,  the  Company  will  also  pay  a  Uke  proportion  of  three-fourths  of  the 
costs  which  the  Assured  shaU  thereby  incur  or  be  compelled  to  pay ;  but  when  both  Vessels  are 
to  blame,  then  unless  the  UabiUty  of  the  Owners  of  one  or  both  of  such  Vessels  becomes  Umited 
by  law,  claims  vmder  this  clause  shaU  be  settled  on  the  principle  of  cross  UabiUties  as  if  the  Owners 
of  each  Vessel  had  been  compeUed  to  pay  to  the  Owners  of  the  other  of  such  Vessels  such  one- 
half  or  other  proportion  of  the  latter's  damages  as  may  have  been  properly  allowed  in  ascer- 
taining the  balance  or  sum  payable  by  or  to  the  Assured  in  consequence  of  such  collision. 

Provided  always  that  this  Clause  shall  in  no  case  extend  to  any  sum  which  the  Assured  may 
become  liable  to  pay,  or  shall  pay  for  removal  of  obstructions  under  statutory  powers,  for  injury  to 
hwrbours,  wharves,  piers,  stages  and  similar  structures,  consequent  on  such  collision,  or  in  respect 
of  the  Cargo  or  engagements  of  the  Insured  Vessel,  or  for  loss  of  life  or  personal  injury. 

Should  the  Vessel  hereby  insured  come  into  collision  with  or  receive  salvage  services  from 
another  Vessel  belonging  wholly  or  in  part  to  the  same  owners,  or  under  the  same  management, 
the  assured  shaU  have  the  same  rights  under  this  poUcy  as  they  would  have  were  the  other  Vessel 
entirely  the  property  of  owners  not  interested  in  the  Vessel  hereby  insured;  but  in  such  cases 
the  UabUily  for  the  collision,  or  the  amount  payable  for  the  services  rendered,  shall  be  referred 
to  a  sole  arbitrator  to  be  agreed  upon  between  the  Underwriters  and  the  Assured. 

This  insurance  also  specially  to  cover  (subject  to  the  free  of  average  warranty)  loss  of, 
or  damage  to  huU  or  machinery  through  the  negUgence  of  Master,  Mariners,  Engineers  or  Pilots, 
or  through  explosions,  bursting  of  boilers,  breakage  of  shafts,  or  through  any  latent  defect  in 
the  machinery  or  huU,  provided  such  loss  or  damage  has  not  resulted  from  want  of  due  diUgenoe 
by  the  owners  of  the  Ship,  or  any  of  them,  or  by  the  Manager,  Masters,  Mates,  Engineers,  Pilots, 
or  Crew,  not  to  be  considered  as  part  Owners  within  the  meaning  of  this  clause,  should  they 
hold  shares  in  the  Steamer. 

General  average  and  salvage  to  be  adjusted  according  to  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or,  if  the  contract  of  affreightment  so  provides,  according  to  York- 
Antwerp  Rules,  or,  in  the  case  of  Wood  cargoes,  York-Antwerp  Rules  omitting  the  first  word 
of  Rule  I.  ("No"),  but,  in  all  matters  not  specifically  referred  to  in  York-Antwerp  Rules  I.  to 
XVII.  inclusive,  the  adjustment  shall  be  in  accordance  with  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends  and  as  if  the  contract  of  affreightment  contained  no  special 
terns  upon  the  subject. 

Average  payable  on  each  valuation  separately  or  on  the  whole  without  deduction  of  thirds, 
new  for  old,  whether  the  Average  be  particular  or  general. 

Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear,  and  electric  Ught  apparatus 
shall  be  deemed  to  be  part  of  the  hull  and  not  part  of  the  machinery.  Refrigerating  machinery 
and  insulation  not  covered  unless  expressly  included  in  this  PoUcy. 

Warranted  free  from  particular  average  under  3  per  cent.,  but  nevertheless  when  the  Vessel 
shaU  have  been  stranded,  sunk,  on  fire,  or  in  colUsion  with  any  other  Ship  or  Vessel,  Under- 
writers shall  pay  the  damage  occasioned  thereby,  and  the  expense  of  sighting  the  bottom  after 
stranding  shah  be  paid  if  reasonably  incurred,  even  if  no  damage  be  found. 

No  claim  shall  in  any  case  be  aUowed  in  respect  of  scraping  or  painting  the  Vessel's  bottom. 

Grounding  in  the  Suez  Canal,  or  in  the  Manchester  Ship  Canal  or  its  connections,  or  in  the 
River  Mersey  above  Rock  Ferry  SUp,  or  in  the  River  Plate  (above  Buenos  Ayres)  or  its  tributaries, 
or  in  the  Danube,  Demerara,  or  Bilbao  River,  or  on  the  Yenikale  or  Bilbao  Bar,  shaU  not  be 
deemed  to  be  a  stranding. 

1)  See  the  Annual  Practice  under  the  Index  Title  Discovery,  heading  "Marine  insurance 
action". 

2)  WilUa  V.  Baddeley  [1892]  2  Q.  B.  324. 
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In  ascertaining  whether  the  Vessel  is  a  constructive  total  loss  the  insured  value  shall  be 
taken  as  the  repaired  value,  and  nothing  in  respect  of  the  damaged  or  break-up  value  of  the 
Vessel  or  wreck  shall  be  taken  into  account. 

In  the  event  of  total  or  constructive  total  loss,  no  claim  to  be  made  by  the  Underwriters 
for  freight,  whether  notice  of  abandonment  has  been  given  or  not. 

In  the  event  of  accident  whereby  loss  or  damage  may  result  in  a  claim  under  this  Policy, 
notice  shall  be  given  in  writing  to  the  Underwriters  where  practicable,  and,  if  abroad,  to  the 
nearest  Lloyd's  Agent  also,  prior  to  survey,  so  that  they  may  appoint  their  own  Surveyor  if 
they  so  desire ;  and  whenever  the  extent  of  the  damage  is  ascertainable,  the  Underwriters  may 
take  or  may  require  the  Assured  to  take  tenders  for  the  repair  of  such  damage.  In  cases  where 
a  tender  is  accepted  by  or  with  the  approval  of  Underwriters,  the  Underwriters  will,  make  an 
allowance  at  the"rate  of  £30  per  cent,  per  annum  on  the  insured  value  for  the  time  actually 
lost  in  waiting  for  tenders.  In  the  event  of  the  Assured  failing  to  comply  with  the  conditions 
of  this  Clause,   £15  per  cent,  shall  be  deducted  from  the  amount  of  the  ascertained  claim. 

Warranted  free  of  capture,  seizure,  and  detention,  and  the  consequences  thereof,  or  any 
attempt  thereat,  piracy  excepted,  and  also  from  all  consequences  of  hostihties,  or  warlike  oper- 
ations, whether  before  or  after  declaration  of  war. 

Held  covered' in  case  of  deviation  or  change  of  voyage  provided  notice  be  given  and  any 
additional  premium  required  be  agreed  immediately  after  receipt  of  advices. 

With  leave  to  sail  with  or  without  pilots,  and  to  tow  and  assist  vessels  or  craft  in'all  situ- 
ations, and  to  be  towed. 

With  leave  to  dock  and  undock  and  go  into  graving  dock. 

II.  Institute  Time  Clauses.    Hulls. 

And  it  is  further  agreed  that  if  the  Ship  hereby  Insured  shall  come  into  collision  with  any 
other  Ship  or  Vessel,  and  the  Assured  shall  in  consequence  thereof  become  liable  to  pay,  and 
shall  pay  by  way  of  damages  to  any  other  person  or  persons  any  sum  or  sums  not  exceeding 
in  respect  of  any  one  such  collision  the  value  of  the  Ship  hereby  Insured,  this  Company  will 
pay  the  Assured  such  proportion  of  three-fourths  of  such  sum  or  sums  so  paid  as  its  subscription 
hereto  bears  to  the  value  of  the  Ship  hereby  Insured,  and  in  cases  in  which  the  habUity  of  the 
Ship  has  been  contested,  or  proceedings  have  been  taken  to  limit  liability,  with  the  consent 
in  writing  of  this  Company,  the  Company  will  also  pay  a  Uke  proportion  of  three-fourths  of 
the  costs  which  the  Assured  shall  thereby  incur,  or  be  compelled  to  pay;  but  when  both  Vessels 
are  to  blame,  then  unless  the  habiUty  of  the  Owners  of  one  or  both  of  such  Vessels  becomes 
limited  by  law,  claims  imder  this  clause  shall  be  settled  on  the  principle  of  cross-liabilities  as 
if  the  Owners  of  each  Vessel  had  been  compelled  to  pay  to  the  Owners  of  the  other  of  such  Vessels 
such  one-half  or  other  proportion  of  the  latter's  damages  as  may  have  been  properlyjallowed 
in  ascertaining  the  balance  or  sum  payable  by  or  to  the  Assured  in  consequence  of  such  collision. 

Provided  always  that  this  Clause  shall  in  no  case  extend  to  any  sum  which  the  Assured  may 
become  liable  to  pay,  or  shall  pay  for  removal  of  obstructions  under  statutory  powers,  for  injury 
to  harbours,  wharves,  piers,  stages,  and  similar  structures,  consequent  on  such  collision,  or  in  respect 
to  the  Cargo  or  engagements  of  the  Insured  Vessel,  or  for  loss  of  life  or  personal  injury. 

Should  the  Vessel  hereby  insured  come  into  coUision  with  or  receive  salvage  services  from 
another  Vessel  belonging  wholly  or  in  part  to  the  same  owners,  or  under  the  same  management, 
the  Assured  shall  have  the  same  rights  under  this  pohcy  as  they  would  have  were  the  other 
Vessel  entirely  the  property  of  owners  not  interested  in  the  Vessel  hereby  insured ;  but  in  such 
cases  the  hability  for  the  collision,  or  the  amount  payable  for  the  services  rendered,  shall  be 
referred  to  a  sole  arbitrator  to  be  agreed  upon  between  the  Underwriters  and  the  Assured. 

In  port  and  at  sea,  in  docks  and  graving  docks,  and  on  ways,  gridirons  and  pontoons,  at 
aU  times,  in  aU  places,  and  on  all  occasions,  services  and  trades  whatsoever  and  wheresoever, 
under  steam  or  sail,  with  leave  to  sail  with  or  without  pilots,  to  tow  and  assist  vessels  or  craft 
in  all  situations,  and  to  be  towed  and  to  go  on  trial  trips. 

Should  the  Vessel  at  the  expiration  of  this  pohcy  be  at  sea,  or  in  distress,  or  at  a  port  of 
refuge  or  of  call,  she  shall,  provided  previous  notice  be  given  to  the  Underwriters,  be  held  covered 
at  a  pro  rata  monthly  premium,  to  her  port  of  destination. 

Held  covered  in  case  of  any  breach  of  warranty  as  to  cargo,  trade,  locality  or  date  of  sailing 
provided  notice  be  given,  and  any  additional  premium  required  be  agreed  immediately  after 
receipt  of  advices. 

Should  the  Vessel  be  sold  or  transferred  to  new  management,  then,  unless  the  Underwriters 
agree  in  writing  to  such  sale  or  transfer,  this  Policy  shall  thereupon  become  cancelled  from 
date  of  sale  or  transfer,  unless  the  Vessel  has  cargo  on  board  and  has  already  sailed  from  her 
loading  port  or  is  at  sea  in  ballast,  in  either  of  which  oases  such  cancellation  shall  be  suspended 
until  arrival  at  final  port  of  discharge  if  with  cargo,  or  at  port  of  destination  if  in  ballast.  A  pro 
rata  daily  return  of  premium  shall  be  made. 

This  insurance  also  specially  to  cover  (subject  to  the  free  of  average  warranty)  loss  of, 
or  damage  to  huU  or  machinery  through  the  negligence  of  Master,  Mariners,  Engineers,  or  Pilots, 
or  through  explosion,  bursting  of  boilers,  breakage  of  shafts,  or  through  any  latent  defect  in 
the  machinery  or  hull,  provided  such  loss  or  damage  has  not  resulted  from  want  of  due  diligence 
by  the  owners  of  the  Ship,  or  any  of  them,  or  by  the  Manager.  Masters,  Mates,  Engineers,  Pilots, 
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or  Crew  not  to  be  considered  as  part  owners  within  the  meaning  of  this  clause  should  they  hold 
shares  in  the  steamer. 

General  average  and  salvage  to  be  adjusted  according  to  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or  if  the  contract  of  affreightment  so  provides,  according  to  York- Ant- 
werp Rules,  or,  in  the  case  of  Wood  cargoes,  York- Antwerp  Rules  omitting  the  first  word  of 
Rule  I.  ("No."),  but,  in  all  matters  not  specifically  referred  to  in  York- Antwerp  Rules  I.  to 
XVII.  inclusive,  the  adjustment  shall  be  in  accordance  with  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends  and  as  if  the  contract  of  affreightment  contained  no 
special  terms  upon  the  subject. 

Average  payable  on  each  valuation  separately  or  on  the  whole,  without  deduction  of  thirds, 
new  for  old  whether  the  average  be  particular  or  general. 

Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear,  and  electric  light  apparatus 
shall  be  deemed  to  be  part  of  the  huU,  and  not  part  of  the  machinery.  Refrigerating  machinery 
and  insulation  not  covered  unless  expressly  included  in  this  Policy. 

Warranted  free  from  particular  average  under  3  per  cent.,  but  nevertheless  when  the  Vessel 
shall  have  been  stranded,  sunk,  on  fire,  or  in  collision  with  any  other  Ship  or  Vessel,  Under- 
writers shall  pay  the  damage  occasioned  thereby,  and  the  expense  of  sighting  the  bottom  after 
stranding  shall  be  paid  if  reasonably  incurred,  even  if  no  damage  be  found. 

No  claim  shall  in  any  case  be  allowed  in  respect  of  scraping  or  painting  the  Vessel's  bottom. 

Grounding  in  the  Suez  Canal  or  in  the  Manchester  Ship  Canal  or  its  connections,  or  in 
the  River  Mersey  above  Rock  Ferry  Slip,  or  in  the  River  Plate  (above  Buenos  Ayres)  or  its 
tributaries,  or  in  the  Danube,  Demerara,  or  Bilbao  River,  or  on  the  Yemkale  or  Bilbao  Bar 
shall  not  be  deemed  to  be  a  stranding. 

The  warranty  and  conditions  as  to  average  under  3  per  cent,  to  be  appUcable  to  each  voyage 
as  if  separately  insured,  and  a  voyage  shall  be  deemed  to  commence,  at  one  of  the  following 
periods  to  be  selected  by  the  Assured  when  making  up  the  claim,  viz.:  at  any  time  at  which 
the  Vessel  (1)  begins  to  load  cargo  or  (2)  sails  in  ballast  to  a  loading  port.  Such  voyage  shaU  be 
deemed  to  continue  during  the  ensuing  period  until  either  she  has  made  one  outward  and  one  home- 
ward passage  (including  an  intermediate  ballast  passage  if  made)  or  has  carried  and  discharged 
two  cargoes,  whichever  may  first  happen,  and  further,  iu  either  case,  until  she  begins  to  load  a  sub- 
sequent cargo  or  sails  in  ballast  for  a  loading  port.  When  the  Vessel  sails  in  ballast  to  effect 
damage  repair  such  sailing  shall  not  be  deemed  to  be  a  sailing  for  a  loading  port  although  she 
loads  at  the  repairing  port.  In  calculating  the  3  per  cent,  above  referred  to,  particular  average 
occurring  outside  the  period  covered  by  this  Pohoy  may  be  added  to  particular  average  occurring 
within  such  period  provided  it  occur  upon  the  same  voyage  (as  above  defined),  but  only  that 
portion  of  the  claim  arising  within  such  period  shall  be  recoverable  hereon.  The  commencement 
of  a  voyage  shall  not  be  so  fixed  as  to  overlap  another  voyage  on  which  a  claim  is  made  on  this 
or  the  preceding  Policy. 

In  no  case  shaE  Underwriters  be  liable  for  unrepaired  damage  in  addition  to  a  subsequent 
total  loss  sustained  during  the  term  covered  by  this  Policy. 

In  ascertaining  whether  the  Vessel  is  a  constructive  total  loss  the  insured  value  shall  be 
taken  as  the  repaired  value,  and  nothing  in  respect  of  the  damaged  or  break-up  value  of  the 
Vessel  or  wreck  shall  be  taken  into  account. 

In  the  event  of  total  or  constructive  total  loss,  no  claim  to  be  made  by  the  Underwriters 
for  freight,  whether  notice  of  abandonment  has  been  given  or  not. 

In  the  event  of  accident  whereby  loss  or  damage  may  result  in  a  claim  under  this  PoUcy, 
notice  shall  be  given  in  writing  to  the  Underwriters,  where  practicable,  and,  if  abroad,  to  the 
nearest  Lloyd's  Agent  also,  prior  to  survey,  so  that  they  may  appoint  their  own  Surveyor  if 
they  so  desire;  and  whenever  the  extent  of  the  damage  is  ascertainable,  the  Underwriters  may 
take  or  may  require  the  Assured  to  take  tenders  for  the  repair  of  such  damage.  In  cases  where 
a  tender  is  accepted  by  or  with  the  approval  of  Underwriters,  the  Underwriters  will  make  an 
allowance  at  the  rate  of  £30  per  cent,  per  annum  on  the  insured  value  for  the  time  actually 
lost  in  waiting  for  tenders.  In  the  event  of  the  Assured  failing  to  comply  with  the  conditions 
■of  this  Clause,  £15  per  cent,  shall  be  deducted  from  the  amount  of  the  ascertained  claim. 

Warranted  free  of  capture,  seizure,  and  detention,  and  the  consequences  thereof,  or  any 
attempt  thereat,  piracy  excepted,  and  also  from  aU  consequences  of  hostilities,  or  warhke  oper- 
ations, whether  before  or  after  declaration  of  war. 


To  return 


per  cent,  for  each  uncommenced  month  if  it  be  mutually  agreed 
to  cancel  this  Pohcy. 

as  follows  for  each  consecutive  30  days  the  Vessel  may  be  laid  up  in 
in  port,  viz.:  — 

per  cent,  if  in  the  United  Kingdom  not  under  Average. 

per  cent,  under  Average,  or  if  abroad. 


and 
arrival. 


III.  Institute  Time  Clauses.    Hulls — F.  P.  A.    Absolutely. 
And  it  is  further  agreed  that  if  the  Ship  hereby  Insured  shall  come  into  coUisiou  with 
■any  other  Ship  or  Vessel,  and  the  Assured  shall  in  consequence  thereof  become  hable  to  pay, 
-and  shall  pay  by  way  of  damages  to  any  other  person  or  persons  any  sum  or  sums  not  exceeding 
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in  reBpeot  of  any  one  such  collision  the  value  of  the  Ship  hereby  Insured,  this  Company  will 
pay  the  Assured  such  proportion  of  three-fourths  of  such  sum  or  sums  so  paid  as  its  subscription 
hereto  bears  to  the  value  of  the  Ship  hereby  Insured,  and  in  cases  in  which  the  habiUty  of  the 
Ship  has  been  contested,  or  proceedings  have  been  taken  to  limit  UabiUty,  with  the  consent  in 
writing  of  this  Company,  the  Company  wiU  also  pay  a  like  proportion  of  three-fourths  of  the 
costs  which  the  Assured  shaU  thereby  incur,  or  be  compelled  to  pay;  but  when  both  Vessels 
are  to  blame,  then  unless  the  UabiUty  of  the  Owners  of  one  or  both  of  such  Vessels  becomes 
Umited  by  law,  claims  under  this  clause  shall  be  settled  on  the  principle  of  cross-UabiUties  as 
if  the  Owners  of  each  Vessel  had  been  compelled  to  pay  to  the  Owners  of  the  other  of  such  Vessels 
such  one-half  or  other  proportion  of  the  latter's  damages  as  may  have  been  properly  aUowed 
in  ascertaining  the  balance  or  sum  payable  by  or  to  the  Assured  in  consequence  of  such 
collision. 

Provided  always  that  this  Clause  shall  in  no  case  extend  to  any  sum  which  the  Assured  may 
become  liable  to  pay,  or  shall  pay  for  removal  of  obstructions  under  statutory  powers,  for  injury  to 
harbours,  wharves,  piers,  stages,  and  similar  structures,  consequent  on  such  collision,  or  in  respect 
of  the  Cargo  or  engagements  of  the  Insured  Vessel,  or  for  loss  of  life  or  personal  injury. 

Should  the  Vessel  hereby  insured  come  into  collision  with  or  receive  salvage  services  from 
another  Vessel  belonging  wholly  or  in  part  to  the  same  owners,  or  under  the  same  management, 
the  Assured  shaU  have  the  same  rights  under  this  poUoy  as  they  would  have  were  the  other 
Vessel  entirely  the  property  of  owners  not  interested  in  the  Vessel  hereby  insured;  but  in 
such  cases  the  UabiUty  for  the  collision,  or  the  amount  payable  for  the  services  rendered, 
shall  be  referred  to  a  sole  arbitrator  to  be  agreed  upon  between  the  Underwriters  and  the 
Assured. 

In  port  and  at  sea,  in  docks  and  graving  docks,  and  on  ways,  gridirons  and  pontoons,  at 
aU  times,  in  aU  places,  and  on  aU  occasions,  services  and  trades  whatsoever  and  wheresoever, 
under  steam  or  sail,  with  leave  to  saU  with  or  without  pilots,  to  tow  and  assist  vessels  or  craft 
in  aU  situations,  and  to  be  towed  and  to  go  on  trial  trips. 

Should  the  Vessel  at  the  expiration  of  this  poUcy  be  at  sea,  or  in  distress,  or  at  a  port  of 
refuge  or  of  caU,  she  shaU,  provided  previous  notice  be  given  to  the  Underwriters,  be  held  covered 
at  a  pro  rata  monthly  premium,  to  her  port  of  destination. 

Held  covered  in  case  of  any  breach  of  warranty  as  to  cargo,  trade,  locaUty  or  date  of  sailing 
provided  notice  be  given,  and  any  additional  premium  required  be  agreed  immediately  after 
receipt  of  advices. 

Should  the  Vessel  be  sold  or  transferred  to  new  management,  then,  unless  the  Underwriters 
agree  in  writing  to  such  sale  or  transfer,  this  PoUoy  shall  thereupon  become  cancelled  from 
date  of  sale  or  transfer,  unless  the  Vessel  has  cargo  on  board  and  has  already  sailed  from  her 
loading  port  or  is  at  sea  in  ballast,  in  either  of  which  oases  such  cancellation  shaU  be  suspended 
until  arrival  at  final  port  of  discharge  if  with  cargo,  or  at  port  of  destination  if  in  baUast.  A 
pro  rata  daily  return  of  premium  shaU  be  made. 

This  insurance  also  specially  to  cover  loss  of  vessel  through  the  negligence  of  Master, 
Mariners,  Engineers,  or  Pilots,  or  through  explosions,  bursting  of  boilers,  breakage  of  shafts, 
or  through  any  latent  defect  in  the  machinery  or  hull,  provided  such  loss  has  not  resulted  from 
want  of  due  diUgence  by  the  owners  of  the  Ship,  or  any  of  them,  or  by  the  Manager.  Masters, 
Mates,  Engineers,  Pilots,  or  Crew  not  to  be  considered  as  part  owners  within  the  meaning  of 
this  clause  should  they  hold  shares  in  the  steamer. 

General  average  and  salvage  to  be  adjusted  according  to  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or,  if  the  contract  of  affreightment  so  provides,  according  to  York- 
Antwerp  Rules,  or,  in  the  case  of  Wood  cargoes,  York- Antwerp  Rules  omitting  the  first  word 
of  Rule  I.  ("No"),  but,  in  aU  matters  not  specifically  referred  to  in  York-Antwerp  Rules  I.  to 
XVII.  inclusive,  the  adjustment  shall  be  in  accordance  with  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends  and  as  if  the  contract  of  affreightment  contained  no 
special  terms  upon  the  subject. 

General  average  payable  without  deductions,  new  for  old. 

Refrigerating  machinery  and  insulation  not  covered  unless  expressly  included  in  this 
PoUcy. 

Warranted  free  from  particular  average  absolutely. 

In  ascertaining  whether  the  Vessel  is  a  constructive  total  loss  the  insured  value  shall  be 
taken  as  the  repaired  value,  and  nothing  in  respect  of  the  damaged  or  break-up  value  of  the 
vessel  or  wreck  shaU  be  taken  into  account. 

In  the  event  of  total  or  constructive  total  loss,  no  claim  to  be  made  by  the  Underwriters 
for  freight,  whether  notice  of  abandonment  has  been  given  or  not. 

In  the  event  of  accident  whereby  loss  or  damage  may  result  in  a  claim  under  this  PoUcy, 
notice  shall  be  given  in  writing  to  the  Underwriters,  where  practicable,  and  if  abroad,  to  the 
nearest  Lloyd's  Agent  also,  prior  to  survey,  so  that  they  may  appoint  their  own  Surveyor  if  they 
so  desire. 

Warranted  free  of  capture,  seizure,  and  detention,  and  the  consequences  thereof,  or  any 
attempt  thereat,  piracy  excepted,  and  also  from  aU  consequences  of  hostiUties,  or  warlike  oper- 
ations, whether  before  or  after  declaration  of  war. 
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I  per  cent,  for  each  uncommenced  month  if  it  be  mutually  agreed  1 

to  cancel  this  Policy.  I     and 

per  cent,  for  each  consecutive  30  days  the  Vessel  may  be  laid  up  j  arrival, 
in  port.  J 

IV.  Institute  voyage  Clauses.    Freight. 

1.  Including  risk  of  craft  and  or  lighter  to  and  from  the  ship.  Bach  craft  and  or  Ughter 
to  be  deemed  a  separate  insurance  if  desired  by  the  assured. 

2.  General  average  and  salvage  to  be  adjusted  according  to  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or,  if  the  contract  of  affreightment  so  provides,  according  to  York- 
Antwerp  Rules,  or,  in  the  case  of  Wood  cargoes,  York- Antwerp  Rules  omitting  the  first  word 
of  Rule  I.  ("No"),  but,  in  all  matters  not  specifically  referred  to  in  York-Antwerp  Rules  I.  to 
XVII.  inclusive,  the  adjustment  shall  be  in  accordance  with  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends  and  as  if  the  contract  of  affreightment  contained  no 
special  terms  upon  the  subject. 

3.  Warranted  free  from  particular  average  under  3  per  cent,  unless  the  ship  be  stranded, 
sunk,  or  on  fire.  Underwriters  notwithstanding  this  warranty  to  pay  for  any  damage  or  loss 
caused  by  fire  or  colhsion  with  another  ship  or  vessel. 

4.  In  the  event  of  the  total  loss,  whether  absolute  or  constructive,  of  the  vessel,  the  amount 
underwritten  by  this  policy  shall  be  paid  in  full,  whether  the  vessel  be  fuUy  or  only  partly  loaded 
or  in  ballast,  chartered  or  unchartered. 

5.  In  ascertaining  whether  the  vessel  is  a  constructive  total  loss  the  insured  value  in  the 
policies  on  ship  shall  be  taken  as  the  repaired  value  and  nothing  in  respect  of  the  damaged  or 
break-up  value  of  the  vessel  or  wreck  shall  be  taken  into  account. 

6.  In  calculating  the  amount  due  under  this  pohcy  in  respect  of  any  claim  except  under 
Glauses  2  and  4,  all  insurances  on  freight  (including  honour  PoUcies  on  Freight)  shall  be  taken 
into  consideration,  and  when  the  total  of  such  insurances  exceeds  in  amount  the  gross  freight 
actually  at  risk  only  a  rateable  proportion  of  the  gross  freight  lost  shall  be  recoverable  under 
this  Pohcy,  notwithstanding  any  valuation  therein. 

7.  Warranted  free  from  any  claim  consequent  on  loss  of  time  whether  arising  from  a  peril 
of  the  sea  or  otherwise. 

8.  It  is  further  agreed  that  should  the  within-named  vessel  receive  salvage  services  from 
another  vessel  belonging  wholly  or  in  part  to  the  same  owners,  or  under  the  same  management, 
the  assured  shall  have  the  same  rights  under  this  Policy  as  they  would  have  were  the  other 
vessel  entirely  the  property  of  owners  not  interested  in  the  within-named  vessel;  but  in  such 
cases  the  amount  payable  for  the  services  rendered  shall  be  referred  to  a  sole  Arbitrator  to  be 
agreed  upon  between  the  Underwriters  and  the  assured. 

9.  Warranted  free  of  capture,  seizure,  and  detention,  and  the  consequences  thereof,  or  any 
attempt  thereat,  piracy  excepted,  and  also  from  all  consequences  of  hostilities  or  warlike  oper- 
ations, whether  before  or  after  declaration  of  war. 

10.  Held  covered  in  case  of  deviation  or  change  of  voyage,  provided  notice  be  given  and 
any  additional  premium  required  be  agreed  immediately  after  receipt  of  advices. 

11.  With  leave  to  sail  with  or  without  pilots,  and  to  tow  and  assist  vessels  or  craft  in  all 
situations,  and  to  be  towed. 

12.  With  leave  to  dock  and  undock  and  go  into  graving  dock. 

V.  Institute  time  Glauses.    Freight. 

1.  In  port  and  at  sea,  in  docks  and  graving  docks,  and  on  ways,,  gridirons  and  pontoons, 
at  all  times,  in  all  places,  and  on  all  occasions,  services  and  trades  whatsoever  and  wheresoever, 
under  steam  or  sail,  with  leave  to  sail  with  or  without  pilots,  to  tow  and  assist  vessels  or  craft 
in  all  situations,  and  to  be  towed  and  to  go  on  trial  trips. 

2.  Includiug  risk  of  craft  and  or  lighter  to  and  from  the  ship.  Each  craft  and  or  Ughter 
to  be  deemed  a  separate  insurance  if  desired  by  the  assured. 

3.  General  average  and  salvage  to  be  adjusted  according  to  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or,  if  the  contract  of  affreightment  so  provides,  according  to  York- 
Antwerp  Rules,  or,  in  the  case  of  Wood  cargoes,  York-Antwerp  Rules  omitting  the  first  word 
of  Rule  I.  ("No"),  but,  in  all  matters  not  specifically  referred  to  in  York-Antwerp  Rules  I. 
to  XVII.  inclusive,  the  adjustment  shall  be  in  accodanoe  with  the  law  and  practice  obtaining 
at  the  place  where  the  adventure  ends  and  as  if  the  contract  of  affreightment  contained  no 
special  terms  upuon  the  subject. 

4.  Warranted  free  from  particular  average  under  3  per  cent,  unless  the  ship  be  stranded, 
sunk  or  on  fire.  Underwriters  notwithstanding  this  warranty  to  pay  for  any  damage  or  loss 
caused  by  fire  or  collision  with  another  ship  or  vessel. 

5.  In  the  event  of  the  total  loss,  whether  absolute  or  constructive,  of  the  steamer  the  amount 
underwritten  by  this  Pohcy  shall  be  paid  in  full,  whether  the  steamer  be  fully  or  only  partly 
loaded  or  in  ballast,  chartered  or  unchartered. 
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6.'Iii  ascertaining  whether  the  vessel  is  a  constructive  total  loss  the  insured  value  in  the 
policies  on  ship  shall  be  taken  as  the  repaired  value  and  nothing  in  respect  of  the  damaged  or 
break-up  value  of  the  vessel  or  wreck  shall  be  taken  into  account. 

7.  In  calculating  the  amount  due  under  this  Policy  in  respect  of  any  claim  except  under 
Clauses  3  and  5,  all  insurances  on  Freight  (including  honour  Policies  on  IVeight)  shaU  be  taken 
into^consideration,  and  when  the  total  of  such  insurances  exceeds  in  amount  the  gross  freight 
actually  at  risk  only  a  rateable  proportion  of  the  gross  freight  lost  shall  be  recoverable  under 
this  Pohcy,  notwithstanding  any  valuation  therein. 

8.  Warranted  free  from  any  claim  consequent  on  loss  of  time,  whether  arising  from  a  peril 
of  the  sea  or  otherwise. 

9.  Should  the  Vessel  be  sold  or  transferred  to  new  management,  then,  unless  the  Underwriters 
agree'^^in  writing  to  such  sale  or  transfer,  this  Pohcy  shall  thereupon  become  cancelled  from  date 
of  sale  or  transfer,  unless  the  vessel  has  cargo  on  board  and  has  already  sailed  from  her  loading 
port  or  is  at  sea  in  ballast,  in  either  of  which  cases  such  cancellation  shall  be  suspended  imtU 
arrival  at  final  port  of  discharge  if  with  cargo,  or  at  port  of  destination  Lf  in  ballast.  A  pro  rata 
daily  retiim  of  premium  shall  be  made. 

10.  It  is  further  agreed  that  should  the  within  named  Vessel  receive  salvage  services  from 
another  vessel  belonging  wholly  or  in  part  to  the  same  owners,  or  under  the  same  management, 
the  assured  shall  have  the  same  rights  under  this  poUoy  as  they  would  have  were  the  other  vessel 
entirely  the  property  of  owners  not  interested  in  the  within  named  vessel;  but  in  such  cases 
the  amount  payable  for  the  services  rendered  shall  be  referred  to  a  sole  artitrator  to  be  agreed 
upon  between  the  Underwriters  and  the  assured. 

11.  Held  covered  in  case  of  any  breach  of  warranty  as  to  cargo,  trade,  locality  or  date 
of  saiUng  provided  notice  be  given,  and  any  additional  premium  required  be  agreed  immediately 
after  receipt  of  advices. 

12.  Should  the  vessel  at  the  expiration  of  this  policy  be  at  sea  or  in  distress  or  at  a  port 
of  refuge  or  of  call,  the  interest  hereby  insured  shall,  provided  previous  notice  be  given  to  the 
Underwriters,  be  held  covered  at  a  pro  rata  monthly  premium  to  her  port  of  destination. 

13.  Warranted  free  of  caputure  seizure  and  detention  and  the  consequences  thereof  or  any 
attempt  thereat,  piracy  excepted,  and  also  from  all  consequences  of  hostiUties  or  warUke  operations 
whether  before  or  after  declaration  of  war. 

I         per  cent,  for  each  uncommenced  month  if  it  be  mutually  agreed  1 
to  cancel  this  pohcy.  I     and 

per  cent,  for  each  consecutive  30  days  the  Vessel  may  be  laid  j  arrival, 
upjin  port.  J 
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Addendum  II. 

Hypothetical  adjustment  6t  General  Average  i)  based  on  the  following  figures: 

Steamer  actual  value  £10  000  insured  by  Company  A  for  £2000  and  at  Lloyds  for  £8000  valued 

at  £10  000.    Subject  to  the  Institute  Time  Clauses. 
Cargo  2000  Tons  of  coal  of  a  gross  sound  arrived  value  £2000. 
Freight  £1000  Gross,  insured  by  B  Company  for  £500  and  at  Lloyds  for  £500  valued  at  £1000. 


Damage  to  engines  £200. 

Damage  to  Hull  (Particular  Average)  £600. 

Jettison  of  500  Tons  of  Cargo 

Hire  of  tug  £300. 


Total 


Disbursements 


General  Average 


i/afd  off 


In  full 


Ship 

and 

Owners 


£  300.  0.0 
£  200.  0.0 

£  500.  0.0 
£  250.  0.0 

£  200.  0.0 


£1450.  0.0 


or. 
4.  9.0 


£1445.11.0 


Hire  of  tug  assisting  to  float  vessel 

Repairs  to  engines  (of  damage  sustained  in  float- 
ing operations) 

Repairs  to  Hull  (of  damage  caused  by  stranding) 

Allowance  for  cargo  jettisoned 

500  Tons  at  £1  per  ton £  500.0.0 

Less  Freight  at  lOs.  —  per  ton  .    .   £250.0.0 


£  30.0.0 


£  250.0.0 

Allowance  for  Freight  on  cargo  jettisoned. 

500  Tons  at  10s.  per  ton £  250.0.0 

Less  expenses  saved  viz  Dischar- 
ging and  Dues  at  2s.  per  ton  .    .  £    50.0.0 


£  200.0.0 


Deduct  one  third  "new  for  old 


Credit  old  Material  on  engine  repairs  viz  old 
propeller 


£  30.0.0 
£  10.0.0 


£  20.0.0 


Statement. 


£  300.  0.0 

£  170.  0.0 

£  250.  0.0 

£  200.  0.0 


£  500.0.0 


£  920.  0.0 
£    20.  0.0 


£  940.  0.0 

or. 
4.  9.0 


£  935.11.0 
9.9.0 


£  945.  0.0 


£  500.0.0 
£     lO.O.O 


£  510.0.0 


£  510.0.0 


Apportionment  of  General  Average. 

The  Steamer  value  in  sound  state  £  10  000 

Less  repairs •  £       700 


£     9300 
Add  made  good  in  General  Average •  £       186 


The  Freight  gross  on  cargo  delivered  .    .   ^ £    750 

Add  made  good  (Gross) •    £   250 

£1000 
Less  contingenf^expenses:  Crew's  wages  ...    £    30 

Port  charges,  discharging  etc ■    £  200 

£230  £    230 


£     9486  pays  £796.  8.0 


£   770         £  770    pays    £64.13.0 


The  Cargo.    Gross  value  of  quantity  delivered  ....     £  1500 

Less  freight £    750 

£    750 

Add  made  good        £    250 

£1000       £    1000   pays  £   83.19.0 
£  11256  £  946.  0.0 


1)  See  supra,  p.  547. 
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Balance. 


The  Ship  ovmer 

receives:     Cost  of  tug  hire £  300.  0.0 

Repairs  to  engines £  200.  0.0 

Less  credit  for  old  Material  and 

thirds  deducted £    14.  9.0 

£185.11.0    £  185.11.0 
Allowance  for  freight  made  good      £  200.  0.0 


pays: 


Adjusters  fees £ 

Steamers    contribution    to    General 


685.11.0 
9.  9.0 


£695.  0.0 


£  796.  8.0 

Freights    contribution    to  .  General 
Average £    64.13.0 


£861.  1.0    £861.  1.0 


Balance  to  pay £  166.  1.0 

The  Cargo  Ovmer 
receives:      Allowance  for  cargo  jettisoned  made  good  in 

General  Average £  250.  0.0 

pays:     Cargo's  contribution  to  General  Average    .   .  £    83.19.0 


Balance  to  receive      £  166.  1.0 


To 
pay 


£  166.1.0 


To 
receive 


£  166.1.0 


£  166.1.0 


£  166.1.0 


Application  to  Insurances  on  Steamer. 
Insured  by  policies  as  imder  for  £10  000.    On  HuU  and  Machinery  so  valued. 
Subject  to  the  conditions  of  the  Institute  Time  Clauses. 

The  Steamer  pays  General  Average £  796.8.0 

Add  thirds  deducted 10.0.0 


£  806.8.0 


Apportioned. 

£    8000   at  Lloyds pays  £  645.2.5  or  £  8.I.40/0 

2000   with  A  Company pays     161.5.7 

£  10000  £  806.8.0 


Application  to  Insurances  on  Freight. 
Insured  by  policies  as  under  for  £  1000. 
On  IVeight  so  valued. 

The  Freight  Gross  at  risk  £1000  pays  General  Average £  64.13.0 

£1000  insured  will  pay  same £  64.13.0 

Apportioned. 

£    500   at  Lloyd's pays  £  32.  6.6  or  £  6.9.4% 

500   with  B  Company 32.  6.6 

£  1000  £  64.13.0 

(Signature  of  Adjusters.) 


Note.   I  am   indebted  to  a  member   of  the  Association  of  Average  Adjusters  for  his 
kindness  in  providing  the  foregoing  Statement.     F.  D.  M. 


Title  XII.    Carriage  by  Land. 

By  H.  W.  Disney,  B.  A.,  Barrister-at-Law. 


I.  Introductory. 

The  law  relating  to  the  carriage  of  goods  is  a  branch  of  the  law  of  bailments 
which  has  for  at  least  300  years  been  recognised  in  England  as  possessing  disting- 
uishing features.  The  position  of  the  pubUc  or  common  carrier  as  an  insurer  of  the 
goods  he  carries  was  clearly  defined  by  Lord  Holt  in  1703,  in  the  case  of  Cogga  v. 
Bernard^)  and  seems  to  have  been  weU  estabhshed  long  before  that  date. 

The  caUing  of  a  common  carrier  imposed  on  the  person  following  it  certain  duties 
which  were  considered  of  such  pubhc  importance  that  he  was  indictable  for  failing 
to  fulfil  them.  Thus,  as  at  common  law  the  innkeeper  or  the  shoeing  smith  was  in- 
dictable for  refusing  without  lawful  excuse  to  exercise  the  caUing  he  professed,  so 
the  carrier  was  indictable  for  refusing  without  lawful  excuse  to  carry  the  goods  of 
any  member  of  the  pubUo  who  was  desirous  of  his  services  and  ready  to  pay  his 
charges.  It  is  obvious  that  before  railways  were  made  the  services  of  each  of  these 
persons  was  necessary  to  the  trade  of  the  country. 

With  the  growth  of  trade  the  business  of  the  carrier  and  the  number  of  persons 
following  the  caUing  increased,  and  legal  questions  came  more  and  more  frequently 
before  the  courts.  Valuable  articles  sent  in  parcels  which  were  lost  or  stolen  were 
very  often  the  subjects  of  Utigation,  and  the  carriers  made  strenuous  efforts  to  avoid 
the  heavy  responsibUity  laid  upon  them  by  the  common  law  doctrine  by  which 
they  were  insurers.  The  usual  way  in  which  they  attempted  to  protect  themselves 
against  UabUity  was  by  posting  notices  in  their  offices  or  receiving  houses  to  the 
effect  that  they  were  not  common  carriers  of  certain  classes  of  goods  specified  in  a 
list,  that  they  would  only  carry  such  goods  (if  at  aU)  on  certain  conditions  set  out, 
and  that  they  would  not  be  responsible  for  parcels  containing  such  things  when 
dehvered  to  them  without  notification  of  their  contents.  If  the  consignor  of  goods 
had  notice  or  knowledge  of  such  conditions  the  courts  usually  held  that  the  condi- 
tions defined  the  terms  of  the  contract  between  the  parties.  It  was  often,  however, 
very  difficult  to  prove  that  the  consignor  had  notice  of  the  conditions ;  hence  a  large 
element  of  uncertainty  existed  in  the  relationship  between  the  carrier  and  the  owner 
of  the  goods  carried. 

The  natural  consequence  of  this  was  a  great  volume  of  litigation,  a  frequent 
issue  being  whether  the  consignor  had  the  conditions  brought  to  his  notice. 

During  the  latter  part  of  the  18th  and  the  early  part  of  the  19th  centuries  car- 
riage by  inland  waters  became  of  great  importance  through  the  making  of  many  canals 
and  the  improvement  of  navigation  on  the  rivers.  With  the  increased  traffic  Uti- 
gation with  carriers  also  increased,  and  in  1830  ParUament  took  the  matter  in  hand. 
The  resxilt  was  the  Carriers  Act  of  that  year  2). 

This  Act  recites  that  by  reason  of  the  frequent  practice  of  sending  by  pubUc 
conveyances  parcels  containing  money,  jeweUery,  and  other  articles  of  great  value 
in  smaU  compass,  such  valuable  property  was  rendered  Uable  to  depredation,  and 
the  responsibility  of  carriers  was  greatly  increased;  that  persons  sending  such  par- 
cels frequently  omitted  to  notify  the  value  and  nature  of  their  contents,  so  as  to 
enable  carriers  by  due  diUgence  to  protect  themselves  against  losses  arising  from 
their  legal  responsibility;  and  that  it  was  very  difficult  to  fix  parties  with  knowledge 
of  notices  published  by  carriers  Umiting  such  responsibiUty,  so  that  carriers  were 
exposed  to  great  and  unavoidable  risks  and  had  sustained  heavy  losses. 

The  Act  contains  a  Ust  of  things  which  are  either  articles  of  great  value  in  pro- 
portion to  their  bulk  or  else  articles  which  are  of  very  fragile  nature.  In  respect 
of  parcels  containing  such  articles  of  over  £10  in  value  the  carrier  is  protected  from 
UabUity,  unless  he  has  fuU  information  as  to  the  contents,  in  which  case  he  can 
charge  a  sum  by  way  of  insurance. 

1)  2  Lord  Baym.  at  p.  918. 

2)  1  Wm.  IV.  c.  68.    See  Appendix. 
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The  Act  also  provides  that  no  posted  notices  can  have  any  effect  in  Kmiting 
or  otherwise  affecting  the  common  law  hability  of  the  carrier;  but  that  parties  may 
make  any  special  contract  they  please  with  regard  to  the  carriage  of  goods. 

In  1830  railways  were  still  in  the  experimental  stage,  and  the  authors  of  the  Act 
do  not  seem  to  have  regarded  them  as  worthy  of  mention  or  as  hkely  to  compete 
with  the  coaches,  wagons  and  canal  boats  of  the  existing  carriers.  In  the  first  quarter 
of  a  centiu-y  of  railway  construction,  moreover,  the  legislature  and  the  public  entirely 
failed  to  appreciate  the  real  use  to  which  railways  would  be  put.  The  idea  seems 
to  have  been  that  they  would  be  used  hke  roads;  private  individuals,  traders,  and 
carriers  running  their  own  locomotives  and  vehicles  on  the  rail-roads,  and  paying 
tolls  to  the  railway  companies,  while  the  companies  were  to  earn  their  dividends 
not  as  carriers  but  as  road  proprietors.  It  was  in  this  frame  of  mind  that  Parhament 
seems  to  have  passed  the  general  Acts  relating  to  railways  of  1845  and  earher  years. 
Very  soon,  however,  it  was  seen  that  such  a  use  of  the  railways  was'out  of  the  ques- 
tion; and  though  by  law  any  iudividual  has  the  right  on  pajonent  of  reasonable 
toUs  to  use  a  railway  with  his  own  engines  and  carriages,  the  courts  refuse  speci- 
fically to  enforce  the  law,  recognising  that  to  do  so  would  throw  the  whole  machmery 
of  traffic  out  of  gear  and  be  disastrous  to  the  pubUci).  Hence  the  railway  companies' 
locomotives  alone  use  the  railways,  and  the  companies  are  the  carriers. 

During  that  first  quarter  of  a  century  of  rapid  development,  the  companies 
step  by  step  gained  a  position  of  enormous  strength.  There  was  httle  check  upon 
many  of  their  charges,  and  none  upon  the  nature  of  the  contracts  they  might  make. 
Sometimes  a  company  had  a  practical  monopoly  of  the  whole  carrying  trade  between 
two  important  towns,  giving  such  a  company  an  advantage  over  their  customers 
which  was  capable  of  being  used  oppressively,  and  was  often  so  used.  A  great  object 
of  the  companies  was  to  secure  that  traffic  of  a  risky  nature  should  only  be  carried 
under  conditions  freeing  them  from  Uabihty  for  loss  or  injury.  The  Carriers  Act 
prevented  them  from  Umiting  their  Uabihty  by  postiag  notices,  but  allowed  them, 
to  make  special  contracts.  Hence  each  company  had  tickets  or  consignment  notes 
printed  relating  to  certain  classes  of  goods,  and  when  a  consignor  delivered  goods 
of  these  classes  for  carriage  he  was  handed  one  of  these  documents,  which  was  a  re- 
ceipt for  the  charge  and  contained  the  conditions  on  which  alone  the  company  would 
carry  the  goods.  No  doubt  the  consignor  often  took  his  ticket  without  troubling 
to  read  the  small  print  upon  it,  and  if  all  went  well  perhaps  he  never  knew  its  con- 
tents. But  i£  his  goods  were  injured  or  lost  and  he  claimed  compensation  he  was 
referred  to  the  conditions  of  the  contract,  to  which  he  had  assented  in  the  sense 
that  the  document  containing  them  had  been  put  into  his  hand  and  he  had  not 
dissented.  These  conditions  he  probably  found  were  such  as  to  reUeve  the  company 
of  all  HabUity  and  to  deprive  him  of  any  compensation. 

PubUc  discontent  with  this  state  of  things  grew  so  great  that  Parhament  inter- 
fered by  passing  the  Railway  and  Canal  Traffic  Act  of  18542).  gince  that  year  the 
legislature  has  steadily  recognised  the  principle  that  in  return  for  the  measure  of 
monopoly  they  enjoy  railway  companies  must  submit  to  control  in  the  interests  of 
the  pubhc.  Hence  their  powers  of  contracting  have  been  regulated ;  they  are  forbidden 
to  prefer  one  customer  unfairly  to  another ;  they  may  be  compelled  to  give  facil- 
ities for  traffic  where  their  systems  are  defective ;  they  may  be  compelled  to  arrange 
with  other  companies  for  through  traffic;  and  their  methods  of  conducting  their 
business,  and  the  charges  they  may  make  for  carriage  and  for  other  services  in  re- 
lation to  the  goods,  are  strictly  controlled. 

11,  The  Common  Carrier. 

A  private  carrier  is  one  who  does  not  make  the  carrying  of  goods  his  business 
or  calling,  but  who  on  occasion  contracts  to  carry  the  goods  of  another  for  hire. 
He  is  an  ordinary  bailee  of  the  goods  and  is  only  bound  to  use  ordinary  dihgence 
with  regard  to  them.  A  common  or  public  carrier,  on  the  other  hand,  is  one  who 
follows  the  calling  of  a  carrier  as  a  pnbhc  employment  —  who  makes  it  his  business 
to  carry  goods  for  any  person  who  wishes  to  hire  his  services  and  is  prepared  to  pay 
his  charges. 


1)  See  Powell  Duffryn  Company  v.  Taff  Vale  Rail.  Co.  (1874)  L.  R.  9  Ch.  331. 

2)  17  &  18  Vict.,  0.  31.    See  Appendix. 
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He  is  none  the  less  a  common  carrier  because  lie  professes  to  carry'only  certain 
classes  of  goods  (as  coal  or  com),  or  to  carry  only  to  certain  places  i).  But  if  he  pro- 
fesses to  carry  only  for  certain  persons,  or  classes  of  persons,  and  not  for  the  publio 
at  large,  he  is  not  a  common  carrier^).  He  may  carry  by  land  or  water,  or  partly 
by  land  and  partly  by  water;  and  some  of  his  termini  may  be  beyond  the  seas^). 
The  common  carrier  takes  various  forms,  as  the  carrier  by  horse-drawn  vehicles, 
the  barge  owner,  the  shipowner,  the  railway  company  etc. 

A  carrier  of  passengers  is  not,  as  such,  a  common  carrier;  and  the  common  law 
as  to  common  carriers  does  not  apply  to  him. 

A  common  carrier  may  not  refuse,  without  lawful  excuse,  to  carry  for  any  per- 
son who  wishes  to  hire  his  services*).  If  he  does  so  refuse  he  is  hable  to  an  action 
for  damages,  or  may  be  indicted.  He  may  lawfully  refuse  if  he  is  required  to  carry 
otherwise  than  according  to  his  profession,  e.  g.  to  carry  goods  of  a  kind  which 
he  does  not  profess  to  carry,  or  to  a  place  beyond  the  field  of  his  operations s).  It 
is  also  a  lawful  excuse  that  he  has  not  the  means  to  carry,  as  where  Ins  vehicle  is  al- 
ready fuH  (though  this  does  not  apply  to  a  railway  company  which  is  under  statutory 
obligations  to  give  facilities),  or  that  the  goods  are  not  tendered  to  him  at  a  reason- 
able time  with  respect  to  the  time  of  the  commencement  of  his  journey.  He  may 
also  refuse  to  carry  if  the  person  wishing  to  hire  his  services  is  not  prepared  to  pay 
his  charges  at  the  time  of  tendering  the  goods  for  carriage^).  His  charges  however 
must  be  reasonable,  and  the  demand  of  an  unreasonable  sum  is  equivalent  to  a 
refusal  to  carry'').  If  an  unreasonable  sum  be  demanded  and  paid  the  excess  may 
be  recovered  by  the  owner  of  the  goods 8).  The  common  carrier  may  also  refuse 
to  carry  goods  which  are  not  properly  protected  by  packing  according  to  their  nature, 
where  such  packing  is  reasonably  necessary^). 

The  obhgation  of  the  common  carrier  arises  at  law  from  the  mere  fact  of  the 
delivery  to,  and  acceptance  by,  him  of  the  goods  for  carriage.  His  responsibihty 
begins  at  the  moment  he  accepts,  either  personally  or  by  his  authorised  agent.  IE 
he  recognises  any  place  as  a  receiving  office,  dehvery  of  goods  at  that  place  to  any 
person  having  apparent  authority  to  receive  the  goods  is  dehvery  to  the  carrier; 
and  the  carrier's  responsibility  begins  from  the  time  of  such  deUveryi"). 

The  obhgation  of  the  common  carrier  is  to  dehver  the  goods  safely.  He  is  an  in- 
surer of  the  safety  of  the  goods  while  under  his  control  as  carrier,  and  is  responsible 
for  them  independently  of  any  neghgence  on  the  part  of  himself  or  his  servant i^). 
Thus,  he  is  responsible  for  goods  lost  or  destroyed  by  the  wrongful  act  or  default  of 
persons  over  whom  he  has  no  control,  or  by  inevitable  accident  (as  by  fire);  he  is 
responsible  for  goods  stolen  from  him  although  without  neghgence  on  his  part;  he 
is  responsible  for  goods  taken  from  him  by  ioTce^^). 

There  are  however  perils  against  which  the  common  carrier  is  not  insurer.  In 
the  first  place  he  is  not  responsible  for  loss  or  injury  caused  by  the  "Act  ofj^God". 
This  means  some  act  of  nature,  out  of  the  ordinary  course,  sudden,  violent  or  irre- 
sistible, which  he  cannot  foresee,  or  against  which  (if  he  foresees)  he  cannot  guard 
by  any  ordinary  or  reasonable  precautions  —  e.  g.  hghtning,  or  an  extraordinary 
snowstorm  or  tempest^*). 

In  the  second  place,  the  common  carrier  is  not  responsible  for  loss  or  injury 
caused  by  the  King's  enemies.  These  are  the  armed  forces  of  a  foreign  State  between 
which  and  this  Kingdom  war  exists.  The  exception  does  not  extend  to  loss  or  in- 
jury caused  by  rioters  or  rebels  or  armed  robbers. 

1)  Johnson  v.  Midland  Bail.  Co.  (1849)  4  Ex.  367. 

2)  See  Nugent  v.  Smith  (1875)  1  C.  P.  D.   19. 

3)  See  Pinciani  v.  London  v.  South  Western  Rail.  Co.  (1856)  18  C.  B.  226. 

4)  Boson  V.  Sandford  (1691)  1   Show.   101. 
*)  Johnson  v.  Midland  Bail.  Co.  (ante). 

8)   Wyld  V.  Pickford  (1841)  8  M.  &  W.  443. 

7)  Grouch  V.  Great  Northern  Rail.  Co.  (1856)  11  Ex.  742.  Garten  v.  Bristol  <fc  Exeter  Rail.  Co. 
(1861)  30  L.  J.  Q.  B.  273. 

«)  Great  Western  Rail.  Co.  v.  Sutton  (1869)  L.  B.  4  H.  L.  226. 
»)  Munster  v.  South  Eastern  Bail.  Co.  (1858),  27  L.  J.  C.  P.  308. 

10)  Golepepper  v.  Good  (1832),  5  C.  &  P.  380. 

11)  Morse  v.  Slue  (1672),    1  Vent.  190,  238.     Coggs  v.  Bernard  (1703),  2  Ld.  Raym.  909. 

12)  Ibid. 

1*)  Nugent  v.  Smith  (ante),  Bridden  v.  Great  Northern  Bail.  Co.  (1858),  28  L.  J.  Ex.  51. 
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It  is  the  duty  of  the  carrier  to  use  all  reasonable  skill  and  diligence  in  the  cir- 
cumstances to  avoid  these  excepted  perils  of  which  he  has  notice,  and  if  loss  or  in- 
jury from  such  perils  might  have  been  avoided  by  the  use  of  reasonable  dihgence 
he  is  not  excused  —  e.g.  where  his  vehicle  falls  into  the  hands  of  the^nemy  by  reason 
of  his  negUgence. 

But  though  the  common  carrier  is  thus  an  insurer  against  perils  from  without, 
he  is  not  responsible  for  loss  or  injury  due  to  some  inherent  defect  or  vice  in  the  thiug 
carried,  which  develops  in  transit  without  any  negUgence  ou  his  part;  e.  g.  he  is  not 
responsible  for  the  fermentation  of  fruit,  the  decay  of  fish,  or  injury  to  an  animal 
by  its  own  ferocity  or  unruhness  in  the  course  of  transit i).  He  is  bound  however 
to  carry  aU  goods  with  due  regard  to  their  nature,  and  is  responsible  for  aU  injury 
to  the  goods  which  might  have  been  avoided  by  due  and  reasonable  care  on  his 
part2). 

Nor  is  the  common  carrier  responsible  for  loss  or  injury  due  to  negUgence  on 
the  consignor's  part  without  any  negUgence  on  his  ownpart^).  Thus,  it  is  the  duty 
of  the  consignor  to  pack  goods  in  such  a  manner  as  their  nature  requires;  and  if 
goods  are  not  so  properly  packed  and  they  are  injured  in  transit  from  this  cause, 
the  carrier  is  not  responsible*).  If  goods  are  injured  in  transit  and  any  distinct 
part  of  such  injury  can  be  traced  to  improper  packing,  the  carrier  is  not  responsible 
for  that  part  of  theinjury^).  If  in  course  of  transit  the  carrier  discovers  that  goods 
are  in  danger  of  being  injured  from  being  improperly  packed,  and  if  he  can  by  any 
reasonable  means  obviate  the  threatened  danger,  it  is  his  duty  to  use  these  means, 
and  the  owner  of  the  goods  is  bound  to  indemnify  him®).  When  the  carrier  can  see 
that  goods  are  not  properly  packed  at  the  time  he  accepts  them  for  carriage,  but 
accepts  them  nevertheless,  he  takes  the  risk  and  in  case  of  injury  he  is  not  entitled 
to  shelter  himself  behind  the  plea  of  improper  packing''). 

Again  it  is  the  duty  of  the  consignor  to  affix  to  the  goods,  or  otherwise  supply 
to  the  carrier,  the  address  of  the  consignee,  so  fuU,  accurate,  and  legible  as  to  enable 
the  carrier  with  due  diUgence  to  readily  find  the  consignee;  and  the  carrier  is  not 
responsible  for  loss  or  injury  due  to  neglect  of  this  duty*).  The  carrier  may  refuse 
to  accept  unaddressed  goods,  but  if  he  knowingly  accepts  them  and  they  are  lost 
for  want  of  an  address,  he  is  responsible  8). 

The  duty  of  the  common  carrier  is  not  only  to  carry  safely,  but  also  to  deUver 
safely  to  the  consignee,  or  at  the  house  of  the  consignee  if  he  undertakes  to  deUver 
away  from  his  own  office  or  station^").  He  deUvers  to  any  other  person  or  at  any 
other  place  at  his  own  risk,  and  is  not  protected  by  the  fact  that  he  was  defrauded 
into  deUvering  to  the  wrong  person  ^^).  There  is  no  presumption  that  he  is  obUged  to 
deUver  at  the  house  of  the  consignee,  or  at  any  place  other  than  his  own  office  or  station 
at  the  end  of  the  transit.  In  the  absence  of  agreement  he  is  only  bound  to  do  so 
when  such  deUvery  is  within  the  ordinary  course  of  his  business.  It  is  usually  within 
the  ordinary  course  of  the  business  of  a  railway  company  to  deUver  goods  of  small 
size  at  the  place  of  address,  provided  such  place  is  withm  a  certain  distance  of  the 
station  of  destination.  Where  the  carrier  deUvers  at  the  place  of  address  he  has 
performed  his  contract  when  he  has  deUvered  the  goods  safely  to  any  person  at  that 
place  who  appears  to  have  authority  to  receive  them^^).  Where  it  is  not  part  of  his 
contract  to  deUver  away  from  his  office  or  station,  the  carrier  should  give  the  con- 
signee notice  of  the  arrival  of  the  goods,  if  he  has  knowledge  of  the  consignee's  ad- 
dress i^).  When  a  carrier  undertakes  to  convey  to  a  place  to  which  his  own  vehicles 
do  not  run,  so  that  he  has  to  perform  part  of  his  contract  by  employing  another 

1)  Blower  v.  Great  Western  Rail.  Co.  (1872),  L.  R.  7  C.  P.  655. 

2)  Davidson  v.  Owynne  (1810),   12  East,  381. 

3)  Talley  v.  Great  Western  Rail.  Co.   (1870),  L.  R.   6  C.  P.  44. 

*)  Hart  V.  Baxendale  (1867),  16  L.  T.  390.  Baldwin  v.  London  Chatham  and  Dover  Rail.  Co. 
(1882),  9   Q.  B.  D.  582. 

5)  Higginbotham  v.  Great  Northern  Rail.  Co.  (1861),  2  F.  &  F.  796. 

«)  Notara  v.  Henderson  (1872),  L.  R.  7   Q.  B.  225. 

')  Richardson  v.  North  Eastern  Rail.  Co.  (1872),  L.  R.  7  C.  P.  75. 

8)  Caledonian  Rail  Co.  v.  Hunter  (1858),  20  Sess.  Cas.  (2nd.  Ser.)  1097. 

9)  Campbell  v.  Caledonian  Rail.  Co.  (1852),  14  Sess.  Cas.  (2nd.   Ser.)  806. 
i»)  Chapman  v.  Great  Western  Rail.  Co.  (1880),  5   Q.  B.  D.  278. 

11)  Hoare  v.  Great  Western  Rail.  Co.  (1877),  37  L.  T.   186. 

12)  M'Keon  v.  M'lvor  (1870),  L.  R.  6  Ex.  36. 

13)  Neston  Colliery  Co.  v.  London  <fc  North  Western  Rail.  Co.  (1883),  4  Rail.  &  Can.  Cas.  257. 
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carrier,  he  is  responsible  for  the  goods  for  the  whole  journey  unless  he  protects  him- 
self hj  contract  1). 

The  habiUty  of  a  common  carrier  as  such  is  co-extensive  with  the  transit  of  the 
goods.  The  transit  begins  the  moment  the  goods  are  accepted  for  carriage  and  lasts 
until  terminated  in  one  of  the  following  ways; 

1.  Delivery. 

2.  Tender  of  delivery  and  refusal  to  accept.  This  includes  refusal  by  consignee 
to  pay  charges  and  consequent  exercise  by  the  carrier  of  his  right  of  hen. 

3.  Failure  to  dehver,  through  inabihty  to  find  the  consignee  or  other  cause 
beyond  the  carrier's  control. 

4.  Failure  of  consignee  to  remove  the  goods  within  a  reasonable  time  after 
receiving  notice  of  arrival  at  the  carrier's  office  or  station.  By  the  condi- 
tions of  the  consignment  notes  in  general  use  by  the  railway  companies  the 
time  is  fixed  at  24  hours. 

5.  Failure  of  consignee  to  remove  the  goods  within  a  reasonable  time  of  arrival 
at  the  station  of  destination  when  the  carrier  is  not  boimd  to  give  notice  of 
arrival.  This  time  is  also  fixed  at  24  hours  by  the  above  mentioned  con- 
signment notes. 

6.  Agreement  with  the  owner  that  the  carrier  shall  warehouse  the  goods. 
When  the  goods  remain  in  the  possession  of  the  carrier  after  the  termination 

of  the  transit  the  responsibility  of  the  carrier  for  their  safety  is  no  longer  that  of  a 
carrier  but  of  a  warehouseman,  he  being  Uable  only  in  case  of  negUgence^)  and  having, 
as  a  rule,  a  right  to  make  a  charge  for  warehousing  3). 

The  owner  of  the  goods  may  at  any  time  during  the  transit  require  the  carrier 
to  dehver  at  some  place  other  than  the  originally  named  place  of  destination;  and 
if  the  demand  so  to  deUver  is  made  in  such  circumstances  as  to  give  the  carrier 
reasonable  opportunity  of  complying  therewith,  he  is  bound  to  do  so*).  In  the  ab- 
sence of  notice  to  the  contrary  the  carrier  may  presume  that  the  consignee  is  owner  S). 

Where  the  consignor  as  an  unpaid  seller  has  the  right  of  stoppage  in  transitu 
he  may  exercise  that  right  by  taking  actual  possession  of  the  goods  or  by  giving 
due  notice  of  his  right  to  the  carrier.  Where  he  gives  such  notice,  it  is  the  duty  of 
the  carrier  to  redehver  the  goods  to  the  consignor,  or  according  to  his  directions**); 
and  he  is  hable  in  an  action  for  damages  for  conversion  of  the  goods  if,  after  such 
notice,  he  dehvers  to  the  consignee'').  Such  notice  is  effectual  so  long  as  the  goods 
are  in  the  possession  of  the  carrier  as  carrier  and  no  longer;  as  soon  as  the  transit 
is  at  an  end  and  the  carrier  is  holding  the  goods  as  agent  for  the  consignee,  the 
right  of  the  consignor  to  stop  them  is  at  an  end*).  The  notice  may  be  given  to 
the  person  who  is  actually  in  possession  of  the  goods,  or  to  his  principal ;  but  if  given 
to  the  principal  the  notice  to  be  effectual  must  be  given  at  such  time  and  in  such 
circumstances  that  the  principal  by  the  exercise  of  reasonable  dihgence  may  commu- 
nicate it  to  his  servant  or  agent  in  time  to  prevent  d  eh  very  to  the  consignee^). 

A  common  carrier  is  not  an  insurer  against  delay  in  deUvery.  His  duty  is  merely 
to  be  diligent  to  deliver  within  a  reasonable  time  in  the  circumstances  of  the  case. 
Hence  he  is  only  responsible  for  delay  when  he  has  expressly  contracted  to  deHver 
within  a  certain  time  or  where  he  does  not  deUver  within  a  reasonable  time  and  the 
delay  is  due  to  neghgence  on  the  part  of  himself  or  his  servant^").  The  fact  that  a 
train  arrives  at  its  destination  after  the  time  stated  in  the  time  tables  of  a  railway 
company  is  of  itself  no  evidence  of  negligence ;  but  when  a  train  arrives  a  very  long 
time  after  the  professed  time  there  is  a  presumption  of  neghgence  the  onus  of  re- 

1)  Machu  V.  London  <fc  South  Western  Bail.  Go.  (1848),  2  Ex.  415. 

2)  Heugh  v.  London  dk  North  Western  Rail.  Go.  (1870),  L.  B.  5  Ex.  51.  Chapman  v.  Oreat 
Western  Bail.   Co.  (ante). 

8)  London  dk  North  Western  Bail.  Go.  v.  Crooke  (1904),  20  T.  L.  R.  506. 

*)  Scotthorn  v.  South  Staffs  Bail.  Co.  (1853),  22  L.  J.  Ex.   121. 

5)  Cork  Distillery  Go.  v.  Oreat  Southern  &  Western  Bail.  Go.  (1874),  L.  R.  7  H.  L.  269. 

«)  Sale  of  Goods  Act,  1893,  b.  46.  See  also  Titles  "Sale  of  Goods"  and  "Maritime  Law" 
pp.  363,  406  ante. 

7)  Litt  V.  CowUy  (1816),  1  Taunt.  169. 

8)  See  Bethel  v.  Clark  (1888),  20  Q.  B.  D.  615  and  Lyons  v.  Hoffnung  (1890),  15  App.  Cas. 
591. 

»)  Sale  of  Goods  Act,   1893,  s.  46. 
1")   Taylor  v.  Oreat  Northern  Bail.  Co.  (1866),  L.  R.   1  C.  P.  385. 
B  37 
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butting  which  is  on  the  company^).  The  carrier  is  bound  to  deal  with  the  goods 
in  the  ordinary  way  of  his  business ;  and  if  he  departs  from  that  way  without  good 
reason,  as  by  an  unnecessary  deviation  from  his  usual  route,  he  is  responsible  for 
delay  so  caused  2). 

The  obHgation  of  the  common  carrier  may  be  varied  by  express  or  implied  con- 
tract applying  to  the  transaction;  but  the  obligation  to  deHver  the  goods  in  safety 
cannot  be  varied  by  any  pubUc  notice  given  by  the  carrier 3).  Where  the  carrier 
is  a  railway  or  canal  company,  no  contract  is  valid  which  limits  the  liability  of  the 
company  for  negligence,  unless  the  conditions  of  such  contract  are  just  and  reason- 
able, and  the  contract  is  in  writing  signed  by  the  consignor  or  his  agent*).  In 
the  case  of  other  carriers  no  writing  is  necessary,  and  the  existence  of  any  con- 
tract varying  the  common  law  obligation  of  the  carrier  is  a  question  of  fact.  Ji  how- 
ever the  terms  of  any  such  alleged  contract  are  contained  in  any  ticket,  consign- 
ment note  or  other  such  document  handed  to  the  consignor,  those  terms  are  not 
binding  on  the  consignor  unless  he  has  assented  to  them.  Such  assent  may  be  ex- 
press, or  may  be  impKed  from  the  fact  that  the  terms  were  brought  to  the  consignor's 
notice  and  that  he  did  not  dissent  therefrom s).  The  terms  are  sufficiently  brought 
to  his  notice  if  they  are  plainly  printed  on  the  face  of  the  document  handed  to  him, 
or  if  they  are  printed  on  the  back  of  the  document  and  a  plain  reference  to  them 
appears  on  the  face^). 

When  the  liability  of  a  common  carrier  is  varied  by  contract,  it  continues 
as  at  common  law  except  in  so  far  as  it  is  so  varied;  hence  the  exclusion  of  some 
risks  by  the  terms  of  the  contract  does  not  affect  risks  not  provided  for'').  If  it 
is  desired  to  exclude  liabihty  for  the  negligence  of  the  carrier  or  his  servants, 
clear  words  must  be  used*). 

The  habihty  of  the  common  carrier  is  not  affected  by  the  fact  that  he  has  in- 
sured the  goods,  whether  he  insures  on  his  own  account  or  as  agent  of  the  owner  8), 

III.  The  Carriage  of  Valuables. 

By  the  Carriers  Act,  1830^"),  common  carriers  by  land  are  protected  to  some 
extent  from  the  great  risks  run  hy  them  in  dealing  with  valuable  goods.  There  are 
certain  articles  for  which  under  the  provisions  of  this  Act  no  common  carrier  is 
liable  in  case  of  loss  or  injury  unless  at  the  time  the  goods  are  delivered  to  him  the 
value  and  nature  of  them  is  declared  to  him.  These  are :  gold  or  silver  coin  of  the 
realm  or  of  any  foreign  State,  any  gold  or  silver  in  a  manufactured  or  unmanu- 
factured state,  any  precious  stones,  jeweUery,  watches,  clocks,  or  time  pieces  of 
any  description,  trinkets,  biUs,  bank  notes  of  any  bank  in  the  United  Kingdom, 
orders,  notes  or  securities  for  payment  of  money.  English  or  foreign,  stamps,  maps, 
writings,  title  deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated 
articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured  state  and  whether 
wrought  up  or  not  wrought  up  with  other  materials,  furs,  or  hand-made  lace^^), 
contained  in  any  parcel  or  package  deUvered  to  the  carrier  to  be  carried  for  hire 
or  to  accompany  the  person  of  any  passenger  in  any  pubUc  conveyance,  when  the 
value  of  such  article  or  articles  or  property  contained  in  any  such  parcel  or 
package  shaU  exceed  the  sum  of  flO^^), 


1)  Roberta  v.  Midland  Rail.  Co.  (1877),  25  W.  R.  323.  Lord  v.  Midland  Bail.  Go.  (1867),  L. 
R.  2  C.  P.  339.      . 

2)  Hales  V.  London  tSb  North  Western  Rail.  Co.  (1863),  32  L.  J.  Q.  B.  292.  Page  v.  Great 
Northern  Rail.  Co.  (1868),  I.  R.  2  C.  L.  228. 

3)  The  Carriers  Act,  1830,  ss.  4  and  6.    See  Appendix. 

*)  Railway  &  Canal  Traffic  Act,   1854,  s.  7  (See  post.  Sect.  IV). 

s)  Henderson  v.  Stevenson  (1875),  L.  R.  2  Sc.  &  Div.  470.  Harris  v.  Gfreat  Western  Rail.  Co. 
(1876),   1    Q.  B.  D.  515. 

6)  McCartanv.  North  Eastern  Rail.  Go.  (1885),  54  L.  J.  Q.  B.  441.  Parker  v.  South  Eastern 
Rail.  Go.  (1877),  2  C.  P.  D.  416. 

')  Price  dk  Go.  v.   Union  Lighterage  Go.  [1904]  1  K.  B.  412. 

8)  Acton  V.  Castle  Mail  Packets  Co.  (1895),  73  L.  T.    158. 

9)  Hill  V.  Scott  [1895]  2   Q.  B.  713. 

10)  11   Geo.  IV.  &  1  Will.  IV.  o.  68.    See  Appendix. 

11)  Carriers  Act  Amendment  Act,   1865  (28  &  29  Vict.  c.  94).     See  Appendix. 

12)  Carriers  Act,  1830,  ».  1.    See  Appendix. 
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Where  a  parcel  containing  such  things  of  the  value  of  over  £10  is  delivered  to 
a  carrier  with  a  declaration  of  the  value  and  nature  of  the  contents,  the  carrier 
has  the  right  to  demand  and  receive  an  increased  rate  of  charge  above  the  ordinary- 
rate  of  carriage,  as  compensation  for  the  risk  entailed  by  the  care  of  such  valuable 
articles.  His  right  to  demand  this  increased  charge,  however,  depends  on  there 
being  a  legible  notice  of  such  ad  valorem  charges  conspicuously  displayed  in  his  office 
or  receiving  housed).  If  the  carrier  does  not  display  this  notice  he  has  no  right  to 
make  any  charge  beyond  the  ordinary  charge  for  carriage,  but  he  is  entitled  to  the 
protection  of  the  Act  whether  he  displays  the  notice  or  not. 

When  such  a  declaration  has  been  made  and  the  increased  charge  has  been 
paid,  or  an  agreement  has  been  entered  into  for  the  payment  thereof,  the  consignor 
has  a  right  to  a  signed  receipt  for  the  parcel  acknowledging  it  to  have  been  insured, 
and  a  carrier  who  refuses  on  demand  to  give  such  a  receipt  loses  all  the  protection 
of  the  Act  2).    This  receipt  is  not  hable  to  any  stamp  duty. 

The  consignor  having  made  the  required  declaration,  and  having  paid,  or  agreed 
for  the  payment  of,  such  increased  charge  as  is  properly  demanded,  the  carrier's 
UabUity  is  that  of  an  insurer  as  at  common  law.  Bi  the  case  of  "undeclared  goods" 
(i.  e.  goods  to  which  the  Act  appUes  but  which  are  not  declared)  the  carrier  is  not 
responsible  for  their  loss  or  injury,  even  though  such  loss  or  iajury  is  caused  by  gross 
negUgence  on  the  part  of  him  or  of  his  servant^).  But  the  carrier  remains  hable  for 
all  acts  of  wilful  misfeasance,  as  by  converting  the  goods  to  his  own  use*). 

The  Act  affords  the  carrier  no  protection  against  liability  for  mere  delay  in  carry- 
ing out  his  contract,  but  he  is  protected  against  hability  for  delay  caused  by  loss  ^), 
Loss  may  be  permanent  or  only  temporary.  If  goods  are  temporarily  lost  and  re- 
covered, the  carrier  is  protected  from  UabiUty  for  delay  caused  by  the  loss;  but  he 
is  bound  to  deUver  the  goods  within  a  reasonable  time  of  so  recovering  them,  and 
is  hable  for  delay  if  he  fails  to  do  so  8). 

The  Act  gives  no  protection  to  the  carrier  where  the  goods  are  lost  or  injured 
through  the  felonious  act  of  his  servant '').  Where  the  owner  of  undeclared  goods 
which  have  been  lost  or  injured  claims  to  hold  the  carrier  hable  on  the  ground  of 
his  servant's  felony,  it  is  not  necessary  that  he  should  give  evidence  sufficient  to 
convict  an  individual  servant  of  felony^).  It  wiU  be  sufficient  for  him,  in  order 
to  throw  the  burden  of  proof  on  the  carrier,  to  prove  a  prima  facie  case  of  felony 
against  some  unidentified  person,  and  to  prove  that  such  person  must  in  all  reason- 
able probabUity  have  been  a  servant  of  the  carrier.  It  is  not  sufficient  merely  to 
prove  that  it  is  more  probable  the  goods  were  stolen  by  a  servant  of  the  carrier 
than  by  any  other  person,  where  the  pubhc  had  opportunities  of  access  to  the 
goods  8). 

A  servant  of  the  carrier  is  not  protected  by  the  Act  in  any  way  from  personal 
responsibihty  for  the  consequence  of  his  own  negUgence  or  misconduct^'*).  Where 
the  place  of  some  other  person  (such  as  a  shop  or  pubhc  house)  is  recognised  by  the 
carrier  as  a  receiving  house  for  goods,  the  servant  of  the  proprietor  of  such  place 
is  the  servant  of  the  carrier  for  the  purpose  of  the  Acf-^) ;  and  so  is  the  servant  of  an- 
other carrier,  or  agent,  employed  by  the  contracting  carrier  to  perform  part  of  the 
agreed  services  i^). 

Whether  or  not  any  particular  article  comes  within  the  description  of  the  ar- 
ticles specified  in  the  Act  is  a  question  of  fact,  not  of  law.  A  thing  which  is  merely 
accessory  to  a  thing  within  the  Act  is  part  of  that  thing  and  is  itself  within  the  Act ; 
e.g.  the  frame  of  a  picture  is  part  of  the  picture  and  comes  within  the  Aot^^),  Where 

1)  Ibid.,  8.  2. 

2)  Ibid.,  8.  3. 

8)  Hinton  V.  Dibbin  (1842),  2   Q.  B.  646. 

*)  Morritz  v.  North  Eastern  Rail.  Go.  (1876),  1   Q.  B.  D.  302. 

6)  Millen  v.  Brasch  (1882),  10  Q.  B.  D.   142. 

6)  Hearn  v.  London  S  South  Western  Bail.  Co.  (1855),  24  L.  J.  Ex.  180. 

')  Carriers  Act,  1830,  8.  8.    See  Appendix. 

8)  Vaughton  v.  London  dk  North  Western  Bail.  Co.  (1874),  L.  R.  9  Ex.  93. 

9)  Mc.Qiieen  v.  Great  Western  Bail.  Co.  (1875),  L.  R.   10  Q.  B.  569. 
10)  Carriers  Act,  1830,  s.  8. 

")  Stephens  v.  London  <So  South  Western  Bail.  Co.  (1886),  18  Q.  B.  D.  121. 

12)  Machu  V.  London  df  South  Western  Bail.  Co.  (1848),  2  Ex.  415. 

13)  Henderson  v.  London  t&  North  Western  Bail.  Co.  (1870),  L.  R.  5  Ex.  90. 
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a  parcel  contains  things  of  the  description  of  those  mentioned  in  the  Act  to  the  value 
of  over  £10  and  also  other  things,  the  Act  apphes  to  the  things  within  the  Act  but 
not  to  such  other  things  nor  to  the  case  which  contains  the  things  i).  Where  a  case 
contains  things  within  the  Act  of  over  £10  in  value  and  no  other  things,  the  case 
is  an  accessory  of  its  contents  and  the  Act  apphes  to  the  case  as  well  as  to  the  con- 
tents2). 

The  Act  has  no  appUcation  to  articles  not  contained  in  any  parcel  or  package; 
but  anything  which  is  made  by  the  consignor  to  contain  articles  within  .the  Act 
may  be  a  parcel  or  package  in  this  sense.  Thus,  a  fimiiture  van  packed  with  a  large 
quantity  of  goods  of  various  kinds  and  sent  by  railway  is  a  parcel  or  package;  and 
if  undeclared  pictures  contained  in  such  van  are  injured  or  destroyed  the  railway 
company  is  entitled  to  the  protection  of  the  Act  with  regard  to  them  3). 

When  a  consignor  has  declared  goods  to  be  of  a  certain  value  such  declaration 
is  conclusive  against  him  with  regard  to  the  value;  but  the  carrier  is  in  all  cases  en- 
titled to  put  the  owner  to  strict  proof  of  the  actual  value  of  the  goods*).  The  value 
in  the  case  of  goods  sold  and  consigned  to  the  buyer  by  the  seller  is  the  contract 
price  to  the  seller.  Hence  where  goods  are  bought  for  less  than  £10  in  order  to  be 
re-sold  and  are  re-sold  for  over  £10,  the  Act  apphes  to  the  goods  when  sent  by  a 
carrier  to  the  second  buyer  5). 

IV.  Special  Contracts  with  Railway  and  Canal  Companies. 

Every  railway  and  canal  company  is  hable  for  the  loss  of,  or  injury  to,  goods 
in  receiving,  forwarding,  or  dehvering  them,  occasioned  by  the  neglect  or  default  of 
the  company  or  its  servants,  notwithstanding  any  notice,  condition,  or  declaration 
made  or  given  by  the  company  hmiting  such  habUity;  and  every  such  notice,  con- 
dition, or  declaration  is  nuU  and  void.  But  any  company  may  make  any  conditions 
hmiting  its  habiUty  with  respect  to  the  receiving,  forwardipg,  or  dehvering  of 
goods  which  are  just  and  reasonable  in  the  judgment  of  the  court  before  which  any 
question  relating  thereto  is  tried;  provided  that  such  conditions  are  contained  in 
a  document  signed  by  the  consignor  or  the  person  dehvering  the  goods  to  the  com- 
pany for  carriage^).  However  just  and  reasonable  the  conditions  of  a  contract 
hmiting  the  habihty  of  a  company  for  neghgence  may  be,  they  are  of  no  effect 
whatever  unless  they  are  in  writing  signed  by  the  consignor  or  his  agent;  and  con- 
ditions contained  in  such  a  contract,  although  in  writing  signed  by  the  consignor 
or  his  agent,  are  of  no  effect  unless  they  are  just  and  reasonable'').  The  foregoing 
restrictions  apply  only  where  a  company  is  endeavouring  to  avoid  habihty; 
hence  a  contract  may  be  enforceable  against  a  company  although  neither  in  writing 
nor  signed*).  They  apply  also  only  to  conditions  which  attempt  to  hmit  the  ha- 
bihty of  a  company  for  neghgence  in  the  receiving,  forwarding  or  dehvering  of  goods ; 
hence  a  company  may  contract  out  of  habihty  for  other  matters  without  re<?triction®). 

The  restrictions  apply  to  aU  acts  of  neghgence,  not  only  in  the  actual  carrying 
or  dehvering  of  the  goods,  but  in  the  process  of  receiving  the  goods^^).  They  have 
no  apphcation,  however,  to  matters  outside  the  transit  of  the  goods;  hence  there 
is  no  restriction  on  contracts  for  warehousing  the  goods  after  transit  ^i). 

The  restrictions  apply  only  to  contracts  for  carriage  upon  a  railway  company's 
own  railway;  and  therefore  when  a  company  contracts  to  carry  goods  to  a  place 
on  the  railway  of  arother  company,  a  condition  that  it  will  not  be  hablp  for  the 
goods  when  handed  over  to  that  other  company  is  good  if  sufficiently  brought  to 
the  knowledge  of  the  consignor  although  not  signed  by  himi2). 

1)  Treadwin  v.  Cfreat  Eastern  Rail.  Co.  (1868),  L.  R.  3  C.  P.  308. 

2)  Wyld  V.  Piekford  (1841),  8  M.  &  W.  443. 

3)  Whaite  v.  Lancashire  <fc  Yorkshire  Rail.  Co.  (1874),  L.  R.  9  Ex.  67. 
*)  Carriers  Act,  1830,  s.  9.    See  Appendix. 

6)  Blankensee  v.  London  ds  North   Western  Rail.   Co.   (1882),  45  L.  T.  761. 
8)  Railway  &  Canal  Traffic  Act  1854  (17  &  18.  Vict.,  c.  31),  s.  7.    See  Appendix. 
')  Peek  V.  North  Staffordshire  Rail.  Go.  (1863),   10  H.  L.  Cas.  473. 
8)  Baxendale  v.  Greai,  Eastern  Rail.  Go.  (1869),  L.  R.  4  Q.  B.  244. 

»)  Shaw  V.  Great  Western  Rail.  Go.  [1894]  1  Q.  B.  373.  Duckham  v.  Great  W'estern  Rail.  Go. 
(1899),  SOL.  T.  774. 

10)  Hodgman  v.   West  Midland  Rail.  Co.  (1864),  10  L.  T.  609. 

11)  Van  Toll  v.  South  Eastern  Rail.  Co.  (1862),  6  L.  T.  244. 

12)  Zunz  V.  South  Eastern  Rail.  Co.  (1869),  L.  R.  4  Q.  B.  539. 
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When  a  railway  company  cor  tracts  to  carry  goods  to  a  pbce  involving  a  transit 
partly  by  sea  and  partly  by  land,  the  restrictions  do  not  apply  to  the  sea  portion 
of  the  transit;  unless  by  the  private  Act  of  a  company  which  empowers  it  to 
own  and  work  steamships,  section  7  of  the  Railway  and  Canal  Traffic  Act,  1854, 
is  made  to  apply  to  traffic  in  those  shipai).  In  general,  corditiors  exempting  a  rail- 
way company  from  liabihtj'  for  loss  or  damage  to  goods  caused  by  peiils  of  the  sea, 
provided  the  conditions  are  pulhshed  in  a  conspicuous  manner  in  the  compary's 
receiving  office  and  printed  in  a  legihle  manner  on  the  receipt  or  freight  note  given 
by  the  companj'  for  the  goods,  are  as  valid  as  part  of  the  contract  between  the  par- 
ties as  if  the  company  had  signed  and  deUvered  to  the  consignor  a  biU  of  lading  con- 
taining such  conditions  2). 

Railway  companies  are  bound  to  carry  aU  such  goods  as  they  profess  to  carry 
as  common  carriers  for  a  reasonable  sum,  with  UabiUty  for  negUgencc:  but  theie 
are  kinds  of  goods  which  it  is  reasonable  that  a  company  should  refuse  to  carry  as 
insurers^).  They  may  be  exempt  from  Habihty  as  insurers  while  remaining  liable 
for  negligence  by  a  contract  which  need  not  be  in  writing  or  signed*).  But  they 
can  only  be  exempt  from  liabiHty  for  negUgence  by  a  signed  contract  which  sets 
out,  or  clearly  incorporates  by  reference,  the  conditions  Umiting  their  HabiUtv;  and 
they  must  in  addition  support  the  burden  of  proving  that  such  conditions  are  just 
and  reasonable  as  between  them  and  the  owner  of  the  goods^).  Whether  a  con- 
dition is  just  and  reasonable  is  a  question  which  must  depend  on  the  circumstances 
of  each  particular  case  and  is  for  the  court,  not  for  the  jury^). 

Prima  facie  conditions  which  entirely  exempt  a  company  from  aU  Uability^)., 
or  which  exempt  a  compary  from  liability  in  case  of  misconduct  on  the  part  of  its 
servants^),  or  which  require  a.  consignor  to  insuie  the  goods  by  paying  a  sum  vary- 
ing with  the  value  of  the  goods^),  are  imjust  and  unreasonable  and  therefore  void. 
But  when  the  conditions  of  a  contract  are  prima  facie  neither  just  nor  reasonable 
they  may  be  proved  to  be  both  just  and  reasonable  by  shewing  that  an  alternative 
was  open  to  the  consignor,  either  to  send  his  goods  for  a  reasonable  sum  at  the  com- 
pany's risk  so  far  as  regards  negh'gence,  or  to  send  them  under  an  agi  cement  by  which 
he  freed  the  company  from  Habihty,  receiving  from  the  company  good  Considera- 
tion for  such  agreement^").  If  he  adopts  the  latter  alternative  the  consignor  is  said 
to  send  the  goods  at  ''owner's  risk".  Where  such  a  fair  alternative  is  open  to  a  con- 
signor, and  he  chooses,  for  the  consideration  offered  to  him,  to  free  the  company 
from  liabiHty,  there  is  a  piesumption  that  the  contract  is  just  and  reasonable i^). 
But  where  no  fair  alternative  is  offered  to  the  consignor,  and  no  real  or  adequate 
consideration  is  given  to  him  for  freeing  the  company  from  its  HabiHty,  the  presump- 
tion is  that  the  contract  is  not  just  and  reasonable^^). 

The  alternative  must  be  a  fair  one,  such  as  a  consignor  might  reasonably  con-- 
sider;  an  alternative  which  no  reasonable  person  could  possibly  adopt  is  no  alter- 
native at  all^^).  Thus,  where  the  cost  of  consigning  goods  at  company's  risk  is  out  of 
all  fair  proportion  to  the  cost  of  consigning  at  owner's  risk  the  consignor  cannot 
be  said  to  have  a  fair  alternative^*).  But  when  the  alternative  is  a  fair  one,  conditions 
agreed  to  for  adequate  consideration  may  be  just  and  reasonable  although  the  com- 
pany is  thereby  exempt  from  all  HabiHty  whatsoever,  even  for  the  misconduct 


1)  See  The  Stella  [1900]  P.  161. 

2)  Regulation  of  Railways  Act,  1868,  s.  14. 

8)  See  Allday  v.  Great  Western  Rail.  Go.  (1864),  11  L.  T.  267.   Ashenden  v.  London,  Brighton 
&  South  Coast  Sail.  Co.  (1880),  5  Ex.  D.   190. 

*)  Shaw  V.  Great  Western  Rail.  Co.  [1894]  1   Q.  B.  373. 

6)  Peek  V.  NoHh  Staffs  Rail.  Co.  (1863),  10  H.  L.  Cas.  473. 

8)  Great  Western  Rail.  Co.  v.  McCarthy  (1887),   12  App.  Cas.  218. 

')  Peek  V.  North  Staffs  Rail.  Co.  (ante).    Lloyd  v.  Waterford  db  Limerick  Rail.  Co.  (1862), 
15  I.  C.  L.  R.  37. 

8)  Rorum  v.  Midland  Rail.  Co.  (1884),  14  L.  R.  Ir.  157. 

»)  Peek  V.  NoHh  Staffs  Rail.  Co.  (ante).    Dickson  v.  Great  Northern  Rail.  Oo.[^(  1886),  18 
Q.  B.  D.  176. 

1")  Manchester,  Sheffield  <fc  Lincolnah/ire  Rail.  Co.  v.  Brown  (1883),  8  App.  Cas.  703. 

11)  Ibid.    Lems  v.  Great  Western  Rail.  Co.  (1877),  3   Q.  B.  D.   195. 

12)  Rooth  V.  North  Eastern  Rail.  Co.  (1867),  15  L.  T.  624. 
1*)  Dickson  v.  Great  Northern  Rail.  Co.  ante. 

1*)  Ibid. 
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of  its  servants  1).  Whether  or  not  an  alternative  offered  is  a  fair  one  is  a  question 
of  fact  depending  on  the  circumstances  of  each  case.  If  it  appears  on  the  face  of  the 
contract  that  there  was  such  an  alternative  when  in  fact  there  was  no  such  alter- 
native, the  conditions  are  not  just  and  reasonable^).  On  the  other  hand,  it  there  was 
in  fact  a  fair  alternative,  although  it  was  not  apparent  on  the  face  of  the  written 
contract,  the  conditions  may  be  just  and  reasonable 3). 

Railway  companies  are  under  no  obligation  to  carry  goods  which  are  not  proper- 
ly protected  by  packing,  if  the  nature  of  the  goods  is  such  as  to  make  packing 
reasonably  necessary.  Hence  if  such  damageable  goods  are  offered  to  the  company  for 
carriage  not  so  protected,  it  may  refuse  to  carry  them  except  at  owner's  risk. 
Here  the  alternative  offered  to  the  consignor  is  to  pack  the  goods  and  then  send 
them  at  company's  risk,  or  to  send  them  impacked  at  owner's  risk;  and  the  induce- 
ment offered  to  him  to  accept  the  latter  alternative  is  the  saving  of  cost  to  him 
in  not  having  to  bear  the  expense  of  packing  and  the  extra  charge  for  greater  weight. 
This  is  a  fair  alternative  and  such  conditions  are  just  and  reasonable*). 

Again,  railway  companies  are  under  no  obhgation  to  carry  goods  (except  perish- 
able goods  and  passengers'  luggage)  by  passenger  train.  If  then  they  agree  to  carry 
goods  by  passenger  train,  they  may  so  agree  on  condition  that  they  carry  only  at 
owner's  risk^).  But  goods  carried  by  passenger  train  are  carried  by  the  company 
as  an  insurer  unless  the  company  is  protected  by  a  signed  contract®). 

The  ordinary  alternative,  however,  offered  to  consignors  is  an  alternative  of 
rates  of  charge ;  the  rate  for  goods  carried  at  owner's  risk  being  substantially  lower 
than  the  rate  for  the  same  goods  carried  at  company's  risk,  but  the  difference  not 
being  so  great  that  no  one  could  reasonably  accept  the  company's  risk  rate. 

In  the  absence  of  any  definition  of  the  term  in  the  contract,  "owner's  risk" 
means  that  the  company  in  carrying  the  goods  is  exempt  from  its  ordinary 
UabiUty  as  insurer  but  remains  Hable  for  either  injury  or  delay  due  to  negUgence'). 
The  contract  however  usually  defines  the  meaning  of  "owner's  risk"  much  more 
in  favour  of  the  railway  company.  By  the  ordmary  form  of  owner's  risk  con- 
signment note  in  general  use  a  railway  company  is  exempt  from  all  liability  for  loss, 
damage,  misdehvery,  delay  or  detention,  except  upon  proof  that  such  loss,  damage, 
misdeUvery,  delay  or  detention  arose  from  wilful  misconduct  on  the  part  of  the  com- 
pany's servants.  Therefore  in  the  usual  course  of  things,  and  in  the  case  of  most 
kinds  of  goods,  the  companies  do  not  attempt  to  avoid  hai)ilLty  for  any  loss  or  other 
injury  caused  by  misconduct. 

Although  by  a  proper  contract  they  may  no  doubt  avoid  liabihty  even  for  mis- 
conduct, the  courts  lean  strongly  against  their  attempting  to  do  so^).  Wilful  mis- 
conduct is  misconduct  which  is  intentional  as  distinguished  from  accidental,  and  is 
far  beyond  even  gross  negUgence.  It  involves  the  doing  of  something,  or  the  omitting 
to  do  something,  on  the  part  of  a  person,  which  that  person  knows  is  a  wrong 
thing  to  do,  or  to  omit,  in  the  circumstances^).  If  a  railway  servant  knows  that 
what  he  is  doing,  or  omitting  to  do,  may  endanger  the  safety  of  goods,  and  he  inten- 
tionally does,  or  omits  to  do,  that  thing,  careless  of  the  consequences,  he  is  guilty 
of  wilful  misconduct  1").  When  a  complaint  was  made  to  the  higher  officials  of  a 
company  that  a  certain  mode  of  stowing  a  certain  class  of  goods  in  a  train  was  likely 
to  injure  the  goods,  but  there  was  no  evidence  that  this  complaint  was  brought  by 
those  officials  to  the  knowledge  of  those  immediately  answerable  for  the  loading 
of  the  goods,  it  was  held  that  the  fact  that  goods  were  after  the  complaint  stowed  in 
the  manner  complained  of  was  no  evidence  of  misconduct ;  but  if  it  had  been  proved 

1)  Manchester,  Sheffield  &  Lincolnshire  Rail.  Co.  v.  Brown  (ante). 

2)  Allday  v.  Great  Western  Bail.  Oo.  (1864),  11  L.  T.  267.  Duchham  v.  Great  Western  Rail 
Co.  (1899),  80  L.  T.  774. 

3)  Moore  v.  Great  Northern  Rail.  Co.  (1882),  10  L.  R.  Ir.  95. 
*)  Sutcliffe  V.  Great  Western  Rail.  Co.  [1910]  1  K.  B.  478. 
8)  Stone  V.  Midland  Rail.  Co.  [1904]  1  K.  B.  669. 

6)  Wilkinson  v.  Lancashire  db   Yorkshire  Rail.  Co.  [1907]  2  K.  B.  222. 

7)  Robinson  v.  Great  Western  Rail.  Go.  (1865),  35  L.  J.  C.  P.  123.  D'Arc  v.  London  da  North 
Western  Rail.  Co.  (1874),  L.  R.  9  C.  P.  325.  Mitchell  v.  Lancashire  dk  Yorkshire  Rail.  Oo.  (1875), 
L.  R.  10   Q.  B.  256. 

8)  Ashenden  v.  London  Brighton  dk  South  Coast  Rail.  Co.  (1880),  5  Ex.  D.   190. 

9)  Forder  v.  Great  Western  Rail.  Co.  [1905]  2  K.  B.  532.  Graham  v.  Belfast  dk  Northern  Coun- 
ties Rail.  Co.  [1901]  2  Ir.  13. 

10)  Lewis  V.  Great  Western  Rail.  Co.  (1877),  3   Q.  B.  D.   195. 
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that  the  complaint  had  been  brought  to  the  knowledge  of  the  persons  in  charge  of 
the  loading,  and  that  they  had  allowed  the  loading  to  be  effected  in  such  manner, 
there  would  have  been  evidence  of  misconduct  i). 

The  onus  of  proving  misconduct  is  on  the  person  who  alleges  misconduct,  and 
it  wiU  not  be  presumed  from  facts  showing  negUgence  only.  Thus  it  will  not  be  pre- 
sumed from  proof  of  great  delay  in  deUvery^)  or  of  misdelivery^)  or  from  the  fact 
that  the  goods  have  suffered  damage  which  cannot  be  explained*).  But  where  goods 
are  intentionally  (though  innocently)  dehvered  by  a  servant  of  the  company  to  a 
person  whom  he  knows  not  to  be  the  consignee  or  his  agent,  misconduct  may  be 
presumed^).  So,  where  goods  sent  by  railway  are  never  delivered  at  aU,  and  no 
explanation  is  given  to  the  owner,  there  is  evidence  of  misconduct^). 

In  the  year  1910  the  English  railway  companies  adopted  an  amended  form  of 
owner's  risk  consignment  note  for  ordinary  goods  carried  at  a  reduced  rate,  by  which 
they  accept  hability  in  spite  of  the  general  provision  in  the  following  cases: 

1.  Non-dehvery  of  any  package  or  consignment  fully  and  properly  addressed, 
unless  such  non-dehvery  is  due  to  accidents  to  trains  or  fire. 

2.  Pilferage  from  packages  of  goods  protected  otherwise  than  by  paper  or  other 
packing  readily  removable  by  hand,  provided  the  pilferage  is  pointed  out  to 
a  servant  of  the  company  on  or  before  deUvery. 

3.  Misdelivery  where  goods  fully  and  properly  addressed  are  not  tendered 
to  the  consignee  within  28  days')  after  despatch.  Provided  that  the  com- 
pany is  not  to  be  hable  in  the  said  cases  of  non-dehvery,  pilferage,  or  mis- 
deUvery,  on  proof  that  the  same  has  not  been  caused  by  negligence  or  mis- 
conduct on  the  part  of  the  company  or  its  servants. 

Where  goods  are  carried  at  a  lower  rate  on  condition  that  the  company  shall 
ordy  be  hable  in  case  of  neghgence  such  condition  is  just  and  reasonable,  and  the 
onus  of  proving  neghgence  in  case  of  damage  or  loss  is  on  the  owner  of  the  goods  8). 

A  condition  that  a  company  wiU  not  be  responsible  for  loss  of  market  is  prima 
facie  reasonable  8).  Loss  of  market  may  occur  without  any  negligence  on  the  part 
of  the  company,  as  by  delay  for  which  the  company  is  not  to  blame.  But  a  company 
cannot  protect  itself  from  HabiUty  for  loss  of  market  by  delay  which  is  due  to 
its  neghgence,  except  by  a  just  and  reasonable  and  signed  contract. 

Amongst  conditions  which  have  been  held  to  be  unreasonable  are  such  as  free 
a  company  from  responsibility  for  the  safety  and  suitability  of  its  premises  i-"), 
or  from  the  soundness  and  sufficiency  of  its  rolling  stock^i). 

When  a  company  by  a  through  booking  contract  accepts  goods  for  dehvery 
at  a  place  on  the  railway  of  a  second  company,  it  is  an  agent  for  such  second  com- 
pany to  make  a  contract  for  it,  and  the  second  company  is  entitled  to  the  full 
benefit  of  an  owner's  risk  contract  covering  the  whole  transit  i^).  A  condition  in 
a  through  booking  contract  that  the  contracting  company  shall  not  be  responsible 
for  the  goods  from  the  time  it  hands  them  over  to  the  second  company  is  a  reason- 
able conditioni^)^  and  may  be  binding  although  not  signed  by  the  consignor,  as  it 
does  not  exempt  the  contracting  company  from  habihty  for  neghgence  on  its 
own  line^*).  In  such  case  the  burden  of  proof  is  on  the  contracting  company  to  show 
that  the  goods  were  handed  over  safely  to  the  second  company i^).  The  second  com- 
pany is  hable  for  its  own  acts  and  defaults  unless  protected  by  contract;  but  if 
it  is  sought  to  make  it  hable  the  burden  of  proof  is  on  the  plaintiff  to  show  that 

1)  Forder  v.  Qreat  Western  Rail.  Go.  (ante). 

2)  Oraham  v.  Belfast  &  Northern  Counties  Rail.  Co.  (ante). 
»)  Stevens  v.  Great  Western  Rail.  Co.  (1885),  52  L.  T.  324. 
*)  Haynes  v.  Great  Western  Rail.  Co.  (1879),  41  L.  T.  436. 
S)  Hoare  v.  Great  Western  Rail.  Co.  (1877),  37  L.  T.   186. 
«)  Curran  v.  Midland  Rail.  Co.  [1896]  2  Ir.   183. 

')  This  time  is  varied  in  case  of  perishable  goods. 

8)  Harris  v.  Midland  Rail.  Co.  (1876),  25  W.  B.  63.    Smith  v.  Midland  Rail.  Co.  (1887),  57 

«)  Duckham  v.  Great  Western  Rail.  Co.  (1899),  80  L.  T.  774. 
i»)  Rooth  V.  North  Eastern  Rail.  Co.  (1867),  L.  R.  2  Ex.   173. 

11)  M'Manus  v.  Lancashire  <fc   Yorkshire  Rail.  Co.  (1859),  28  L.  J.  Ex.  353. 

12)  Barratt  v.  Great  Northern  Rail.  Co.  (1904),  20  T.  L.  R.  175. 

13)  Aldridge  v.  Great  Western  Rail.  Co.  (1864),  33  L.  J.  C.  P.  161. 
1*)  Zunz  V.  South  Eastern  Rail.  Co.  (1869),  L.  R.  4  Q.  B.  539. 
IB)  Kent  V.  Midland  Rail.  Go.  (1874),  L.  R.  10  Q.  B.  1. 
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the  loss  or  injury  took  place  on  its  railway^).  Where  in  a  through'^booldng  con- 
tract the  contracting  company  stipulates  that  it  shall  be  responsible  only  for  the 
misconduct  of  its  own  servants,  and  misconduct  is  proved  on  the  part  of  someone, 
the  onus  is  on  the  contracting  company  to  prove  that  the  guilty  person  was  not 
its  servant 2). 

V.  Dangerous  Goods. 

Any  person  who  delivers  to  a  carrier  goods  of  a  dangerous  nature,  of  which  it  is 
not  reasonable  from  the  description  of  the  goods  to  expect  him  to  be  aware,  is  bound 
to  give  the  carrier  notice  of  their  dangerous  nature,  and  if  he  does  not  do  so  he  is 
Uable  for  the  consequences  of  such  omission 3). 

No  person  is  entitled  to  carry  by  railway  or  to  require  any  railway  company 
to  carry  any  aquafortis,  oil  of  vitriol,  gimpowder,  lucifer  matches,  or  any  other 
goods  which  are  dangerous  in  the  judgment  of  the  company.  If  any  person  sends 
any  such  goods  by  railway  without  distinctly  markiag  their  nature  on  the  outside 
of  the  package  containing  them,  or  otherwise  giving  notice  in  writing  to  the  com- 
pany, he  is  guilty  of  an  offence  and  Uable  to  forfeit  £20  to  the  company.  A  railway 
company  may  refuse  to  accept  any  parcel  suspected  to  contaia  goods  of  a  dan- 
gerous natiu-e,  or  require  the  same  to  be  opened  to  ascertain  the  contents*). 

The  Explosives  Act,  1875  S)  contains  regulations  for  the  carriage  of  gimpowder 
and  other  explosives  and  for  their  packiag.  AH  railway  and  canal  companies  which 
carry  explosives  must  make  bye-laws,  which  must  be  approved  of  by  the  Board 
of  Trade,  for  regulating  the  conveyance,  loading,  and  unloading  of  explosives.  With 
regard  to  the  carriage  of  explosives  by  other  carriers  bye-laws  are  made  by  the  Home 
Secretary.  Heavy  penalties  may  be  inflicted  for  the  breach  of  any  of  these  bye- 
laws®). 

Ammunition  for  the  naval  and  mihtary  forces  of  the  Crown  must  be  carried, 
when  required,  by  every  railway  company  on  terms  agreed  upon  between  the  de- 
partment of  government  concerned  and  the  company''). 

Railway  companies  are  not  Hmited  by  Statute  as  to  the  charges  they  may  make 
for  the  carriage  of  dangerous  goods.  They  are  not  bound  to  carry  any  such  goods, 
but  if  they  do  carry  them  they  may  charge  such  reasonable  sum  as  they  think  fit^). 

VI.  The  Carriage  of  Animals. 

The  liabiUty  of  a  carrier  for  the  safety  of  animals  which  he  undertakes  to  carry 
is  similar  to  his  habiUty  in  the  case  of  other  goods.  Unless  therefore  he  is  protected 
by  contract  he  may  be  liable  as  an  insurer  9).  Railway  and  canal  companies  are  bound 
to  give  reasonable  facilities  for  the  carriage  of  such  kinds  of  animals  as  are  conveyed 
by  any  railway  or  canal  company  i");  but  they  cannot  be  called  upon  to  carry  as 
insurers  any  animals  which  they  do  not  profess  to  carry  as  common  carriers  ^i).  If 
however,  they  make  any  conditions  Umiting  their  habiUty  for  negUgence  such  condi- 
tions are  void,  as  in  the  case  of  ioanimate  goods,  unless  they  are  contained  in  a  docu- 
ment signed  by  the  consignor  or  his  agent,  and  unless  they  are  just  and  reasonable^^). 

Inasmuch  as  animals  can  move  of  themselves,  are  subject  to  fright  and  to  hunger 
and  thirst,  and  are  apt  to  be  restive,  playful  or  ferocious,  their  carriage  is  subject 
to  serious  risks  not  present  in  the  case  of  inanimate  goods.  Carriers  who  undertake 
to  carry  animals  must,  however,  at  their  risk  make  provision  for  all  the  ordinary 
acts  of  such  animals,  unless  they  protect  themselves  by  contract.  But  where  animab 
are  injured  by  conduct  on  their  part  which  is  extraordinary,  by  unusual  ferocity, 

1)  Tuohy  V.  Great  Southern  <fc   Western  Rail.  Co.  [1898]  2  Ir.  R.  789. 

2)  Mahoney  v.   Waterford  &  Limerick  Rail.  Go.  [1900]  2  Ir.  R.  273. 

3)  Farrant  v.  Barnes  (1862),  31  L.  J.  C.  P.   137. 

*)  RaUways  Qauses  Act,  1845  (8  Vict.,  c.  20),  s.  105. 

»)  38  Vict.,  c.  17,  sa.  33—39. 

8)  Ibid. 

')  Cheap  Trains  Act,  1883  (46  &  47  Vict.,  c.  34),  s.  6. 

8)  See  the  almost  identical  Rates  and  Charges  Order  Confirmation  Acta  of  the  various  com- 
panies.   Schedule.    Part  IV. 

»)  Blower  v.  Great  Western  Rail.  Co.  (1872),  L.  R.  7  C.  P.  655. 

10)  Railway  &  Canal  Traffic  Act,  1854  (17  &  18  Vict.,  c.  31),  ss.  1  &  2.    See  Appendix. 
")  Dickson  v.  Great  Northern  Rail.  Co.  (1886),  18   Q.  B.  D.   176. 
12)  Railway  &  Canal  Traffic  Act,  1854,  s.  7.    See  Appendix. 
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by  fright  or  panic  which  cannot  be  avoided  or  controlled  by  any  ordinary  "^and 
reasonable  measures  on  the  part  of  the  carrier,  the  carrier  is  exempt  from  habihty, 
even  if  carrying  as  an  insurer,  on  the  ground  of  inherent  vice^). 

Conditions  which  reduce  the  habihty  of  a  railway  company  to  the  least  possible 
may  be  just  and  reasonable,  provided  a  fair  alternative  was  open  to  the  consignor^). 
It  is  'prima  facie  an  unreasonable  condition  that  a  railway  company  shall  not  be 
hable  for  injury  to  animals  due  to  their  vehicles  being  unsuitable  or  insufficient  3) 
or  to  their  places  for  loading  or  imloading  being  improper*).  It  may  be  a  reason- 
able condition  that  a  company  shall  not  be  responsible  for  injury  caused  to  horses 
or  other  animals  by  kicking  or  struggling  from  fright;  but  if  such  a  condition  be 
made,  it  only  apphes  where  the  fright  is  caused  by  the  ordinary  incidents  of  transit; 
it  does  not  apply  to  fright  caused  by  the  neghgence  of  the  company^).      ■    •    f   j 

Where  a  company  carries  animals  on  condition  that  it  shall  only  be  hable 
in  case  of  neghgence,  the  onus  is  on  the  owner  in  case  of  injury  to  prove 
neghgence^).  The  mere  fact  that  an  animal  is  foimd  injured  at  the  end  of  a  journey 
is  not  of  itself  evidence  of  neghgence'');  but  if  the  owner  can  show  that  there  was 
anything  improper  in  the  mode  of  carriage,  e.  g.  that  the  train  was  shunted  with 
undue  violence  or  that  the  couplings  were  improper,  there  is  evidence  of  neghgence 
on  the  company's  part^). 

Where  an  animal  is  provided  by  the  owner  with  a  halter,  a  collar  and  chain, 
or  other  such  means  of  controlling  the  animal  in  transit,  the  carrier  is  not  respons- 
ible if  the  animal  escapes  or  is  injured  through  such  means  of  control  being  insuffi- 
cient*). If,  however,  the  carrier  can  see  when  the  animal  is  dehvered  to  him  for  car- 
riage that  the  means  of  control  are  insufficient,  but  accepts  the  animal  with  such 
means,  the  carrier  so  accepts  at  his  own  risk^"). 

At  the  end  of  the  transit  it  is  the  duty  of  the  consignee  to  be  prepared  to  accept 
dehvery  of  an  animal,  and  the  railway  company  is  not  hable  for  damage  caused  by 
there  being  no  one  ready  to  receive  it  on  arrival  ii).  A  company  is  bound,  however, 
to  act  reasonably  according  to  the  circumstances  in  such  a  case;  and  is  entitled 
to  incur  reasonable  expenses  in  the  care  of  the  animal,  and  to  recover  such  ex- 
penses from  the  owner  i2)_ 

A  condition  that  a  railway  company  shall  not  be  hable  for  injury  caused  by  delay 
in  the  carriage  of  animals  is  frima  facie  unreasonable^^)  Delay  may  cause  depre- 
ciation in  the  condition  and  value  of  animals  from  hunger  and  thirst,  and  unless 
protected  by  contract  a  company  is  hable  for  depreciation  so  caused,  if  it  is 
responsible  for  the  delayi*),  but  not  if  it  is  not  so  responsible^^).  It  may  there 
fore  become  its  duty  to  feed  or  water  animals  in  transit.  It  may  also  be  its  duty 
to  feed  or  water  in  transit  by  express  contract  or  by  its  custom  in  the  circum- 
stancesi^).  Every  railway  company  must  provide  food  and  water  for  animals  in  transit 
at  such  stations  as  the  Board  of  Agriculture  directs,  and  to  the  satisfaction  of  that 
Board.  This  food  or  water  must  be  supphed  to  the  animals  at  the  request  of  the  per- 
son in  charge  of  them  or  of  the  consignor.  If  an  animal  is  kept  for  24  hours  on  a 
journey  without  water  through  the  person  responsible  not  making  such  request 
that  person  is  guilty  of  an  offence  and  hable  to  a  fine.  Hiis  time  may  be  shortened 
by  order  of  the  Board  to  any  time  not  less  than  12  hours  in  the  case  of  particular 
animals.     The  company  supplying   food   or  water  may  make  such  reasonable 

1)  See  Blower  v.  Great  Western  Rail.  Go.  (ante).  Kendall  v.  London  dk  South  Western  Rail. 
Go.  (1872),  L.  R.  7  Ex.  373. 

2)  Great  Western  Rail.  Go.  v.  Mc.Garthy  (1887),  12  App.  Cas.  218. 

»)  McManvs  v.  Lancashire  <fc  Yorkshire  Rail.  Go.  (1859),  28  L.J.  Ex.  353. 

*)  Rooth  V.  North  Eastern  Rail.  Go.  (1867),  L.  B.  2  Ex.  173. 

*)  Oill  V.  Manchester,  Sheffield,  cfe  Lincolnshire  Rail.  Go.  (1873),  L.  B.  8  Q.  B.   186. 

»)  Smith  V.  Midland  Rail.  Go.  (1887),  67  L.  T.  813. 

')  Russell  v.  London  &  South  Western  Rail.  Go.  (1908),  24  T.  L.  R.  548. 

8)  Pickering  v.  North  Eastern  Rail.  Go.  (1887),  4  T.  L.  B.  7. 

»)  Richardson  v.  North  Eastern  Rail.  Go.  (1872),  L.  B.  7  C.  P.  75. 

10)  See  Stuart  v.  Grawley  (1818),  2  Stark.  323. 

11)  Wise  V.  Great  Western  Rail.  Go.  (1856),  25  L.  J.  Ex.  258. 

12)  Great  Northern  Rail.  Go.  db  Swaffield  (1874),  L.  R.  9  Ex.  132. 
i»)  AUday  v.  Great  Western  Rail.  Go.  (1864),  34  L.  J.   Q.  B.  5. 
1*)  Ibid. 

IS)  Bridden  v.  Great  Northern  Rail.  Go.  (1858),  28  L.  J.  Ex.  51. 
18)  Gurran  v.  Midland  Great  Western  Rail.  Go.  [1896]  2  Ir.  183. 


586  ENGLAND:  CARRIAGE  BY  LAND. 

charge  for  doing  so  as  the  Board  approves,  and  may  recover  the  same  as  a  debt 
from  either  the  consignor  or  the  consignee.  It  also  has  a  hen  on  the  animals  so 
suppUed  for  such  charges,  and  a  general  hen  therefor  upon  any  other  animals 
consigned  by  or  to  the  same  consignor  or  consignee.  The  Board  also  have  wide 
powers  of  making  orders  regulating  the  carriage  of  animals,  so  as  to  provide  against 
unnecessary  suffering  in  transit  and  to  prevent  the  spread  of  disease^). 

No  railway  or  canal  company  is  liable  in  the  case  of  loss  of,  or  injury  to,  any  horse 
for  more  than  £50  damages,  or  in  the  case  of  any  head  of  cattle  of  the  ox  species 
for  more  than  £15,  or  in  the  case  of  any  sheep  or  pig  for  more  than  £2 ;  unless  the  con- 
signor at  the  time  of  dehvery  to  the  company  declares  any  such  animal  to  be  of  a 
higher  value  than  the  sums  mentioned.  If  such  declaration  be  made,  then  the 
company  is  entitled  to  demand  and  receive,  by  way  of  compensation  for  the  increas- 
ed risk  and  the  greater  care  required,  a  reasonable  percentage  on  the  value  of  the 
■  animal  above  the  sum  mentioned,  in  addition  to  the  ordinary  charge  for  carriage. 
The  scale  of  such  charges  must  be  set  out  in  a  notice  posted  at  the  company's  station 
or  office  2). 

A  railway  company  has  no  right  to  demand  any  extra  charge  in  respect  of  its 
knowledge  of  the  value  of  any  particular  animal,  unless  a  specific  declaration  of  value 
has  been  made  in  order  to  inform  the  company  of  such  value,  the  owner  being  entitled 
to  send  it  uninsured  if  he  pleases  3).  When  such  a  declaration  of  value  has  been  made 
the  owner  is  estopped  from  alleging  any  higher  value,  in  case  of  any  claim  arising 
out  of  the  contract  of  carriage ;  but  the  onus  of  proving  the  value  declared  is  on  the 
owner*).  This  hmitation  of  Uabihty  appUes  to  every  act  of  the  company  in  either 
receiving,  forwarding  or  deUvering  an  animal.  Hence  when  a  horse  is  brought  on  to 
the  premises  of  a  company  in  order  to  be  sent  by  railway,  and  is  there  injured  by  the 
negUgence  of  the  company  before  there  is  time  to  make  an  intended  declaration 
of  value,  the  UabUity  of  the  company  is  hmited  to  the  sum  of  £50^). 

In  the  case  of  animals  other  than  those  mentioned  it  is  'prima  facie  unreason- 
able for  a  company  to  make  a  condition  that  it  shall  not  be  hable  for  more  than 
a  named  sum  unless  a  higher  value  be  declared  and  a  percentage  on  the  excess  of 
such  value  above  the  named  sum  be  paid®).  But  with  regard  to  any  particular 
kind  of  animal  a  company  may  show  that  such  a  condition  is  reasonable  in  view  of 
the  risks  run,  the  peculiar  circumstances  of  the  case,  and  the  amount  of  the  charge''). 

VII.  Rates  and  Charges. 

Every  common  carrier  is  entitled  to  demand  to  be  paid  a  reasonable  sum  for  the 
carriage  of  goods  at  the  time  when  they  are  deUvered  to  him  for  conveyance ;  or,  it  he 
chooses  to  accept  them  without  such  payment,  at  the  time  when  he  has  carried 
the  goods  to  the  agreed  destination  and  is  ready  to  dehver  them  to  the  consignee. 
He  is  not  bound  to  treat  all  his  customers  equally,  but  in  no  case  may  he  charge 
an  unreasonable  sum^).  The  demand  of  an  unreasonable  sum  is  equivalent  to  a  re- 
fusal to  carry*),  and  if  such  a  sum  be  paid  under  protest  the  excess  above  what  is 
reasonable  may  be  recovered  in  an  action  for  money  had  and  received^"). 

Where  the  carrier  is  a  railway  company  the  maximum  rates  it  may  charge 
for  nearly  aU  kinds  of  goods  are  fixed  by  statute.  By  the  Railway  and  Canal  Traffic 
Act,  188811)  it  was  provided  that  every  railway  company  should  submit  to  the  Board 
of  Trade  a  revised  classification  of  merchandize  traffic  and  schedule  of  maximum 
rates  and  charges  apphcable  thereto.  .After  these  classifications  and  schedules  had 
been  enquired  into  and  settled  by  the  Board  a  special  Act  of  Parliament  was  passed 

1)  The  Diseases  of  Animals  Act,  1894  (57  &  58  Vict.,  c.  57),  ss.  21—23. 

2)  Railway  &  Canal  Traffic  Act,  1854,  s.  7.    See  Appendix. 

3)  Robinson  v.  London  <fc  South  Western  Bail.  Oo.  (1865),  12  L.  T.  347. 
*)  McGance  v.  London  <fc  North  Western  Bail.  Co.  (1864),  11  L.  T.  426. 
B)  Hodgman  v.   West  Midland  Bail.  Co.  (1864),  10  L.  T.  609. 

•)  Dickson  v.  Great  Northern  Bail.  Co.  (1886),  18  Q.  B.  D.  176.  Peek  v.  North  Staffordshire 
Bail  Co.  (1863),  10  H.  L.  Cas.  473. 

')   Williams  v.  Midland  Bail.  Co.  [1908]  1  K.  B.  252. 

8)  Harris  v.  Packwood  (1810),  3  Taunt.  264.  Branley  v.  Scmth  Eastern  Bail.  Go.  (1862),  31 
L.  J.  0.  P.  288. 

9)  GarUm  v.  Bristol  tb  Exeter  Bail.  Co.  (1861),  30  L.  J.  Q.  B.  273. 
10)  Great. <;Western  Bail.  Co.  v.  Svtton  (1869),  L.  R.  4  H.  L.  226. 

")  51  &'52  Vict.  0.  25,  s.  24. 
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for  each  company  confirming  the  settlement  and  fixing  the  maximum  rates  for 
carriage  and  other  charges^).  In  their  general  provisions  these  Acts  are  almost 
identical. 

The  maximum  rates  chargeable  for  the  carriage  of  goods  includes  in  general 
the  provision  by  the  company  not  only  of  the  necessary  locomotive  power  but  also 
of  the  vehicle  in  which  the  goods  are  conveyed.  In  the  case  however  of  very  biilky 
goods  (such  as  bricks  or  coal)  and  of  goods  which  are  destructive  to  the  vehicle 
(such  as  coal  tar),  which  come  under  Class  A  of  the  classification,  a  company  need 
only  provide  the  locomotive  power  and  may  require  the  trader  to  find  his  own  trucks. 
In  such  cases  if  the  company  does  supply  trucks  it  is  entitled  to  make  a  reasonable 
charge  for  the  use  of  the  trucks  in  addition  to  the  usual  charge  for  carriage.  With 
regard  to  aU  goods,  except  those  falling  under  Class  A,  a  raSway  company  is  not 
obliged  to  carry  in  the  trader's  trucks  if  it  is  prepared  to  carry  in  suitable  trucks 
of  its  own.  If,  however,  it  does  carry  in  trader's  trucks  it  must  give  the  trader 
a  rebate  off  the  usual  charge^). 

ia  addition  to  the  charges  for  actual  carriage  a  railway  company  may  make 
terminal  charges  not  exceechng  the  prescribed  maxima,  for  station  accommodation 
and  for  serAdces  in  loading  or  unloading  or  in  covering  or  uncovering  the  goods  3). 
It  may  also  charge  a  reasonable  sum  in  addition  to  the  maximum  rates  where 
at  the  request  of  the  trader  it  coUects  or  dehvers  goods  elsewhere  than  at  its 
own  stations,  or  performs  certain  other  services  in  relation  to  the  goods*). 

Perishable  goods  must  be  carried  by  passenger  train,  unless  a  company  provides 
some  similar  speedy  service.  Except  such  articles  and  passengers'  luggage  no  com- 
pany is  obHged  to  carry  merchandise  by  passenger  train  and  the  prescribed  maximum 
rates  do  not  apply  to  goods  carried  in  such  trains 5).  A  company  may  if  it  chooses 
carry  merchandise  in  passenger  trains  and  in  that  case  may  make  reasonable  charges 
in  excess  of  the  prescribed  maxima^). 

Every  railway  or  canal  company  must  keep  books  at  every  station  or  wharf 
showing  the  rates  charged  from  that  place  to  every  place  to  which  goods  may  be  sent 
by  a  through  booking ;  and  such  books  must  be  open  to  the  iaspection  of  any  person 
interested  at  any  reasonable  hour^).  They  must  also  keep  open  for  inspection  the 
books  containing  the  classification  of  merchandize*).  If  a  railway  company  intends  to 
increase  any  rate  or  charge  pubhshed  in  the  above  mentioned  books,  it  must 
first  give,  in  the  prescribed  manner,  notice  of  such  intention.  Persons  affected 
by  the  increase  may  then  make  complaint  to  the  Board  of  Trade  that  the  proposed 
increase  is  unreasonable,  and  it  rests  with  the  Railway  and  Canal  Commission 
to  decide  whether  it  is  reasonable  and  whether  it  may  be  made^).  Rates  below 
the  maxima  are  not  necessarily  presumed  to  be  reasonable,  and  if  a  company  intends 
to  raise  any  rate  the  onus  since  1892  is  upon  it  to  satisfy  the  Commission  that  in 
the  circumstances  the  increase  is  justifiable^"). 

Any  person  who  sends  goods  by  railway  is  bound  on  demand  by  the  company 
to  give  it  an  accoimt  in  writing  of  the  nature  and  quantity  of  such  goods  J^^).  If 
in  any  such  accoimt  or  consignment  note  the  consignor  gives  a  false  description  of 
the  goods,  in  order  to  defraud  the  company  by  getting  the  advantage  of  a  lower 
rate  than  that  appUcable  to  the  goods,  he  is  giulty  of  an  offence^^). 

Besides  dangerous  goods,  which  have  been  mentioned,  there  are  other  goods 
which  no  railway  company  is  bound  to  carry  ■ —  such  as  articles  of  unusual  length, 

1)  See  London  &  North  Western  Rail.  Co.  (Rates  &  Charges)  Order  Confirmation  Act,  1891 
(54  &  55  Vict.,  o.  CCXXI),  and  simUar  Acts. 

*)  Confirmation  Acts,  1891,  Sch.  s.  2,  and  Spillera  db  Bakers  Ld.  v.  Great  Western  Bail.  Co. 
[1911]  1  K.  B.  386. 

3)  Confirmation  Acts,  Sch.  ss.  3  &  4. 

*)  Ibid.  3.  5. 

6)  Ibid.  s.  27,  and  Part  V. 

«)  Stone  V.  Midland  Bail.  Oo.  [1904]  1  K.  B.  669. 

7)  Regulation  of  RaUwaya  Act,  1873  (36  &  37  Vict.,  u.  48),  s.  14. 
«)  Railway  &  Canal  Traffic  Act,  1888,  s.  33. 

9)  Railway  &  Canal  Traffic  Act,  1894  (57  &  58  Vict.  c.  54),  s.  1. 

1*)  Ibid.  See  North  Staffs  GolUery  Owner's  Association  v.  North  Staffs  Bail  Oo.  [1908]^2  K. 
B.  765. 

11)  Railways  Claiises  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s.  98. 

12)  Ibid.  s.  99.    Barr,  Moreing  db  Company  v.  London  db  North  Western  Bail.  Go.  [1905]  2 
K.  B.  113.    General  Electric  Company  Lirmted  v.  Evans  (1911),  105  L.  T.  199. 
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bulk  or  weight,  "wild  beasts  etc.  For  such  things  a  company  may  charge  such  sum 
as  it  thinks  fit,  provided  the  charge  is  in  the  circumstances  reasonable^). 

VIII.  The  Rights  and  Remedies  of  the  Carrier. 

As  a  general  rule  the  contract  of  the  carrier  is  with  the  consignor  alone.  There- 
fore it  is  the  consignor  who  is  responsible  for  the  charges  for  carriage,  unless  the 
carrier  has  notice  that  in  dehvering  the  goods  to  him  the  consignor  is  acting  as  the 
agent  of  the  consignee  or  of  some  other  person 2).  If  the  consignor  deUvers  the  goods 
for  carriage  by  the  order  of  the  consignee  the  contract  is  with  the  consignee  and  he 
is  hable  in  an  action  by  the  carrier  for  the  charges').  A  representation  by  the  con- 
signor that  the  consignee  will  pay,  where  the  consignor  is  not  acting  as  the  agent 
of  the  consignee,  does  not  affect  the  Uabihty  of  the  consignor  or  bind  the  carrier*) ; 
but  when  the  carrier  agrees  to  look  only  to  the  consignee  for  payment  the  consignor 
is  no  longer  Hable  ^). 

By  the  conditions  of  the  ordinary  consignment  notes  in  use  by  the  railway 
companies  it  is  provided  that  in  all  cases  where  the  charges  are  not  prepaid  the 
goods  are  accepted  by  the  company  only  upon  condition  that  the  sender  remains 
liable  for  the  payment  to  the  company  of  the  charges  for  carriage,  without  pre- 
judice to  the  company's  rights,  if  any,  against  the  consignee  or  any  other  person. 

If  a  carrier  accepts  goods  for  carriage  without  demanding  prepayment,  he 
cannot  recover  his  charges  unless  he  has  delivered  the  goods  8)  or  tendered  deUvery. 

The  carrier  has  a  special  property  in  the  goods  entrusted  to  him  for  carriage 
and  may  maintain  an  action  for  their  recovery  against  any  person  who  wrongfully  de- 
prives him  of  them  or  injures  them,  whether  he  is  liable  for  their  loss  or  nof). 
And  if  the  goods  are  stolen  from  the  carrier  the  property  in  the  goods  is  rightly 
laid  in  the  carrier  ia  an  indictment  against  the  thief  8). 

The  carrier  also  has  an  insurable  interest  in  the  goods,  and  if  the  goods  are 
lost  or  destroyed  while  in  his  custody  he  may  recover  their  full  value  from  the  in- 
surer*). 

At  common  law  the  carrier  has  a  particular  hen  on  the  goods  carried  for  his 
charges  for  carriage  i").  His  Hen  is  good  agaiast  the  owner  even  where  the  consignor 
had  no  right  to  deal  with  the  goods  i^).  Where  the  carrier  agrees  to  give  credit  be- 
yond the  time  when  the  goods  should  be  dehvered  to  the  consignee  he  has  no  Hen; 
but  his  Hen  is  only  destroyed  where  the  agreement  to  give  credit  is  inconsistent  with 
the  Heni2). 

A  carrier  can  only  have  a  general  Hen  upon  the  goods  by  agreement,  express 
or  impHed,  with  the  owner  of  the  goods.  By  such  an  agreement  he  may  have  the  right 
to  retain  the  goods  as  security  for  the  payment  of  a  general  account  for  the  car- 
riage of  other  goods.  The  onus  of  proof  is  on  the  carrier  to  prove  such  an  agreement, 
but  its  existence  may  be  impHed  from  a  long  course  of  dealing  between  the  parties i'). 
By  the  conditions  of  the  ordinary  consignment  notes  in  use  by  the  railway  companies 
all  goods  are  received  by  a  company  subject  to  a  general  Hen  for  any  moneys  due 
to  them  from  the  owner  of  the  goods  upon  any  account. 

A  carrier  has  no  right  to  stop  goods  in  exercise  of  a  Hen,  either  general  or  parti- 
cular, except  on  completion  of  the  transit  i*). 

If  several  parcels  of  goods  are  carried  for  the  same  consignee  at  the  same  time 
under  separate  contracts,  the  carrier's  Hen  attaches  to  each  parcel  separately;  he 
must  therefore  deHver  those  upon  which  the  carriage  is  paid,  and  is  not  entitled  to 

^)  Confirmation  Acts,  Soh.  Part.  TV. 

«)  Great  Western  Rail.  Co.  v.  Bagge  (1885),  15  Q.  B.  D.  625. 

»)  Dawea  v.  Peck  (1799),  8  Term.  Rep.  336. 

*)  Oreat  Western  Rail.  Go.  v.  Bagge  (ante). 

»)  Drew  V.  Bird  (1828),  1  M.  &  M.  156. 

«)  Barnes  v.  Marshall  (1852),  21  L.  J.  Q.  B.  388. 

7)  See  Olaridge  v.  South  Staffs  Tramway  Co.  [1892]  1  Q.  B.  422.  The  Winkfield  [1902]  P.  42. 

8)  B.  V.  Deakin  (1800),  2  Leach,  862. 

9)  London  dk  North  Western  Bail.  Go.  v.  Olyn  (1859),  28  L.  J.   Q.  B.   188. 
10)  Skinner  v.   Vpshaw  (1702),  2  Ld.  Raym.  752. 

")  Exeter  Carrier's  case  (1703),  2  Ld.  Raym.  867. 

i«)  Baitt  V.  Mitchell  (1815),  4  Camp.  146.  Grawshay  v.  Hvmfray  (1820),  4  B.  &  Aid.  50. 
18)  Aspinall  v.  Pickford  (1802),  3  B.  &  P.  44.  Bushforth  v.  HadfieU  (1806)  7  East,  224. 
1*)  Wiltshire  Iron  Go.  v.  Great  Western  Bail.  Go.  (1871),  L.  R.  6  Q.  B.  776. 


RIGHTS  OF  OWNER.  589 

hold  all  till  the  carriage  of  all  has  been  paid^).  Where  several  parcels  of  goods  are 
carried  under  one  contract  and  some  have  been  deUvered,  the  carrier  may  hold  those 
not  deHvered  till  the  carriage  of  all  has  been  paid^).  Goods  upon  which  a  carrier 
exercises  his  right  of  Hen  must  be  kept  safely  by  him  for  a  reasonable  time  in  a 
convenient  place,  so  that  the  consignee  shall  have  a  fair  opportunity  of  paying  the 
charges  and  taking  dehvery^).  The  carrier  has  however  no  right  to  enforce  ware- 
housing charges  for  thus  keeping  tho  goods*). 

The  carrier's  right  to  retain  the  goods  is  a  merely  passive  right  and  he  has  no 
right  to  sell  them  even  though  the  owner  does  not  pay  carriage  within  a  reasonable 
time.  The  carrier,  however,  may  have  a  right  of  sale  by  agreement,  and  this  right 
is  given  to  railway  companies  by  the  conditions  of  the  ordinary  consignment  notes. 

Where  a  railway  company  is  entitled  to  charge  a  reasonable  sum,  not  fixed 
by  statute,  for  collection  or  delivery,  or  for  certain  other  services,  the  amount  of  such 
sum  in  case  of  difference  must  be  determined  by  an  arbitrator  appointed  by  the  Board 
of  Trade S).  If  no  difference  has  arisen  as  to  the  amount  of  any  such  charge  the  com- 
pany may  recover  the  same  by  action;  but  in  case  of  difference  as  to  the  amount 
arising  before  action,  the  courts  have  no  jurisdiction  until  such  an  arbitration  haa 
determined  what  are  the  reasonable  charges  8). 

IX.  Rights  and  Remedies  of  the  Owner  of  the  Goods. 

In  the  case  of  loss  of,  or  injury  to,  goods  while  in  the  custody  of  a  common 
carrier  as  such,  the  owner  of  the  goods  is  the  person  entitled  to  sue  for  damages^). 
The  presumption  is  that  the  consignee  is  the  owner;  but  when  a  consignor  has  as  bailee 
a  special  property  in  the  goods,  being  responsible  for  them  imtil  delivery  to  the 
owner,  the  consignor  has  a  right  to  sue^).  A  consignor  who  is  not  the  owner  has 
in  general  no  right  to  sue,  but  he  may  have  such  right  by  the  terms  of  the  contract 
with  the  carrier 3). 

When  the  seller  of  goods  ia  pursuance  of  the  contract  of  sale  delivers  them 
to  a  carrier  for  the  purpose  of  transmission  to  the  buyer,  and  does  not  reserve  the 
right  of  disposal,  the  property  in  the  goods,  as  a  rule,  passes  on  such  dehvery  to 
the  buyer  i").  And  whether  the  carrier  is  named  by  the  buyer  or  not  delivery  to  the 
carrier  is  prima  facie  deemed  delivery  to  the  buyer  ii).  Hence,  in  case  of  loss  or  in- 
jury, the  buyer  is  in  general  the  person  who  has  the  right  to  sue  for  damages.  The 
seller,  however,  must  make  such  a  contract  with  the  carrier  as  agent  for  the  buyer 
as  is  reasonable,  having  regard  to  the  nature  of  the  goods  and  aU  the  circumstances 
of  the  case;  and  if  he  omits  to  do  so,  and  the  goods  are  lost  or  injured  in  transit,  the 
buyer  may  decline  to  treat  dehvery  to  the  carrier  as  delivery  to  himself  i2).  In  such 
a  case,  the  goods  being  at  the  risk  of  the  consignor,  he  is  entitled  to  sue.  So,  where 
the  goods  are  sent  by  the  seller  on  approval  only,or  on  sale  or  return,  or  otherwise  in 
such  circumstances  that  the  property  in  the  goods  remains  in  the  seller,  the  consignor 
is  the  person  to  sue^^).  Sinulanly,  where  the  goods  are  at  the  risk  of  the  consignor 
through  there  being  no  enforceable  contract  of  sale  in  existence  for  want  of  a  memo- 
randum in  writing  of  the  contract  i*). 

Where  goods  are  deHvered  by  the  carrier  in  a  damaged  condition  the  measure 
of  his  HabiHty  is  the  difference  between  the  value  the  goods  would  have  had  at  the 
place  of  destination  if  they  had  been  deHvered  uninjured  and  the  actual  value  at 

1)  Prenty  v.  Midland  Great  Western  Rail.  Go.  (1866),  14  W.  R.  314. 

2)  Ex  p.  Cooper,  re  McLaren  (1879),  11  Ch.  D.  68. 

8)  Grouch  V.  Cfreat  Western  Bail.  Go.  (1858),  27  L.  J.  Ex.  345. 

*)  Somes  V.  British  Empire  Shipping  Co.  (1860),  8  H.  L.  Caa.  338. 

*)  Confirmation  Acts,  Soh.  s.  5. 

*)  London  &  North  Western  Bail.  Go.  v.  Billington  [1899]  A.  C.  79.  London  di  North 
Western  Bail.  Go.  v.  Donellan  [1898]  2   Q.  B.  7. 

')  Fragano  v.  Long  (1825),  4  B.  &  C.  219. 

8)  Freeman  v.   Birch  (1833),  3   Q.  B.  492. 

*)  Murphy  v.  Midland  Great  Western  Rail.  Go.  [1903]  2  I.  R.  5.  See  Gork  Distilleries  Co. 
V.  Great  Southern  <b  Western  Rail.   Co.   (1874),  L.  R.  7  H.  L.   269. 

i")  Sale  of  Goods  Act,  1893  (56  &  57  Vict.,  c.  71),  s.  18.    See  title  "Sale  of  Goods",  ante, 
and  Appendix. 

")  Ibid.  s.  32  (1). 

12)  Ibid.  B.  32  (2). 

13)  Swan  V.  Shepherd  (1832),  1  Moo.  &  R.  223. 

1*)  Coombs  V.  Bristol  dh  Exeter  Rail.  Co.  (1858),  3  H.  &  N.  510. 
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that  place  when  delivered.  Where  the  goods  are  deUvered  so  badly  damaged  as 
not  to  be  reasonably  or  easily  capable  of  repair,  the  consignee  may  reject  them 
and  treat  them  as  destroyed^). 

When  the  goods  are  destroyed  in  transit,  or  are  lost  and  never  dehvered  at  aU, 
the  carrier  is  hable  for  the  full  value  of  the  goods  2).  In  the  case  of  trade  goods  this 
value  is  the  value  at  the  place  to  which  the  goods  were  consigned').  If  there  is  a 
market  for  such  goods  at  that  place  the  value  for  which  the  carrier  is  liable  is  the 
market  value  of  the  goods  at  that  place  at  the  time  when  the  goods  should  have  been 
delivered;  but  if  there  is  no  such  market,  then  the  value  is  the  cost  of  the  goods 
together  with  the  cost  of  carriage  and  such  profit  as  the  owner  might  reasonably 
have  expected  to  have  made*).  If  a  consignor  has  declared  a  certain  value  of  the 
-goods,  he  is  estopped  from  asserting  that  they  were  of  any  higher  value. 

Where  the  consignee  has  suffered  damage  from  delay  in  the  dehvery  of  the  goods, 
for  which  the  carrier  is  responsible,  the  damages  he  can  recover  are  "either  such 
as  may  fairly  and  reasonably  be  considered  as  arising  naturally,  i.  e.  according  to 
the  usual  course  of  things,  from  the  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract  as  the  probable  result  of  the  breach  of  it".  If  there  were  special 
circumstances  in  the  case  commimicated  by  the  consignor  to  the  carrier,  and  so 
within  the  knowledge  of  both  parties  when  the  contract  was  made,  it  must  be  assumed 
that  damages  arising  from  the  breach  of  the  contract  in  those  circumstances  were 
in  the  contemplation  of  the  carrier.  But  if  those  special  circumstances  were  unknoAvn 
to  the  carrier,  he  can  only  be  supposed  to  have  had  in  his  contemplation  such  dam- 
ages as  would  arise  usually  and  under  ordinary  circumstances  from  a  breach  of  the 
contract^).  Where  the  consignor  communicates  to  the  carrier  the  special  purpose 
which  he  has  in  view  in  sending  the  goods,  damages  which  are  the  natural  result 
of  the  failure  of  that  purpose  through  delay  in  dehvery  may  be  recovered^).  When 
special  circumstances  are  made  known  to  the  carrier,  which  show  that  heavy  loss 
may  be  the  result  of  delay,  the  carrier  is  not  bound  to  accept  the  goods  for  carriage 
with  such  a  responsibility'');  but  if  he  does  accept  them  with  such  knowledge,  and 
without  safeguarding  himself  by  agreement,  then  he  is  responsible  for  that  loss 
if  it  occurs.  Where  the  special  circumstances  are  not  known  to  the  carrier  he  is 
not  hable  for  damages  arising  from  those  circumstances®).  Delay  does  not  in 
ordinary  circumstances  lead  to  loss  of  profits,  therefore  loss  of  profits  cannot  in 
ordinary  circumstances  be  recovered  as  damages  for  delay.  Thus,  where  there  was 
delay  ui  the  delivery  of  cotton  and  in  consequence,  for  want  of  raw  material,  a  cotton 
mill  stood  idle  for  some  days  and  the  owner  lost  so  many  day's  profits  of  working, 
it  was  held  that  such  loss  of  profits  was  too  remote,  the  circumstances  being  unknown 
to  the  carrier^).  But  damages  measured  by  loss  of  profits  are  not  too  remote  when 
the  special  circumstances  were  within  the  carrier's  knowledge^"). 

Delay  does  in  ordinary  circumstances  frequently  lead  to  decrease  in  value. 
Hence,  where  the  market  value  of  goods  has  fallen  between  the  time  at  which  they 
ought  to  have  been  dehvered  and  the  time  at  which  they  actually  were  dehvered, 
the  difference  may  as  a  rule  be  recovered  from  the  carrieri'^). 

Where  goods  are  received  by  the  carrier  with  notice  that  they  are  for  a  parti- 
cular market,  damages  arisiag  from  loss  of  market  may  be  recovered ;  but  in  the  ab' 
sence  of  such  notice  loss  of  market  is  not  an  ordinary  consequence  of  delay  for  which 
the  carrier  can  be  held  responsible^^). 

Where  the  late  dehvery  complained  of  would  not  have  caused  loss  except  for 
a  defect  in  the  condition  of  the  goods  which  caused  their  value  when  deUvered  to 

1)  Dick  V.  East  Coast  Railways  (1901),  4  F.   178. 

2)  Crouch  V.  London  &  North  Western  Rail.  Co.  (1849),  2  Car.  &  K.  789. 
»)  Rice  V.  Baxendale  (1861),  30  L.  J.  Ex.  371. 

*)  O'Hanlan  v.  Great  Western  Rail.  Co.  (1865),  12  L.  T.  496. 
6)  Hadley  v.  Baxendale  (1854),  9  Ex.  341. 

«)  Simpson  v.  London  <b  North  Western  Rail.  Co.  (1876),  1   Q.  B.  D.  274. 
')  Home  V.  Midland  Rail.  Co.  (1873),  L.  R.  8  C.  P.  131.  Gee  v.  Lancashire  <fc  Yorkshire  Rail. 
Co.  (1860),  30  L.  J.  Ex.   11. 

8)  Ibid. 

9)  Oee  V.  Lancashire  dk  Yorkshire  Rail.  Co.  (ante). 

1")  Simpson  v.  London  <fc  North  Western  Rail.  Co.  (ante). 

11)  Collard  v.  South  Eastern  Rail.  Co.  (1861),  4  L.  T.  410. 

12)  Hawes  v.  South  Eastern  Rail.  Co.  (1885),  52  L.  T.  514. 
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be  less  than  it  would  have  been  if  they  had  been  dehvered  at  the  proper  time,  such 
loss  is  too  remote^). 

Where  the  consignee  becomes  hable  for  delay  to  a  third  party,  and  is  obliged 
to  pay  damages  to  such  third  party,  he  can  recover  those  damages  from  the  carrier, 
if  the  carrier  is  in  fault;  unless  they  are  such  as  arose  out  of  special  circumstances 
of  which  the  carrier  had  no  notice.  In  such  circumstances  too,  the  consignee  may 
recover  from  the  carrier  costs  of  an  action  brought  against  him  for  such  damages, 
but  only  where  it  was  reasonable  for  him  to  defend  the  action^). 

X.  The  Facilities  to  be  given  by  the  Carrier. 

Apart  from  statute  a  common  carrier  is  not  bound  to  increase  the  facUities 
he  possesses  in  order  to  carry  the  goods  of  persons  wishing  to  employ  him^). 

Every  railway  company  and  canal  company,  however,  must  according  to  its 
powers  aflord  all  reasonable  faciUties  for  receiving,  forwarding  and  delivering  traffic. 
"Traffic"  includes  passengers  and  their  luggage,  animals,  goods  of  all  kinds  that 
are  conveyed  by  any  such  company,  and  vehicles  adapted  for  runniag  on  the  rail- 
way or  passing  on  the  canal.  Every  such  company  must  also  afford  aU  reasonable 
facihties  for  through  traffic  from  and  to  its  own  railway  or  canal  to  and  from 
other  contiguous  or  commimicating  railways  or  canals*).  ITiis  statutory  obHgation 
is  enforced  by  the  Railway  and  Canal  Commission,  which  may  by  order  require 
a  company  to  give  such  facilities  as  it  determines  to  be  reasonable,  and  may  re- 
qtiire  two  or  more  companies  to  make  mutual  arrangements  for  through  traffic  at 
through  rates  ^). 

Its  jurisdiction  to  order  facihties  to  be  afforded  is  hmited  by  the  powers 
of  the  company  in  question;  and  these  powers  may  either  be  physical  powers  or 
statutory  powers. 

In  deciding  what  faciUties  are  reasonable  the  Commissioners  are  guided  chiefly 
by  the  convenience  of  the  pubUc ;  but  however  convenient  to  the  pubhc  a  suggested 
facihty  may  be,  it  wiU  not  be  ordered  when  the  expense  of  affording  it  would  be 
an  unfair  burden  on  the  company,  or  when  it  would  be  hkely  to  disorganise  the  general 
system  of  working  the  company's  traffic®). 

A  company  may  be  ordered  to  supply  suitable  offices,  platforms  and  other 
structures  required  for  conveniently  deaUng  with  traffic ;  but  when  a  structure  cannot 
be  supphed  or  enlarged  without  the  acquisition  of  land  by  the  company,  and  the 
company  has  not  power  to  acquire  the  necessary  land,  no  order  can  be  made''). 
Where  such  an  order  is  made  the  company's  discretion  as  to  the  precise  manner 
of  carrjring  out  the  order  will  not  be  controlled,  nor  will  it  be  ordered  to  erect 
specified  works  s). 

A  railway  company  may  be  ordered  to  afford  reasonable  faciUties  for  the  junc- 
tion of  a  private  siding  with  its  railway  and  for  the  receiving,  forwarding  and  deli- 
vering traffic  from,  upon,  and  to,  such  siding 8). 

Any  person  interested  may  apply  to  the  Commission  for  an  order  against 
two  or  more  railway  companies  to  arrange  together  to  carry  his  traffic  through 
imder  one  contract  and  for  one  payment^*'). 

Where  there  is  imreasonable  delay  of  traffic  through  a  company  not  supply- 
ing sufficient  rolhng  stock,  it  may  be  ordered  within  its  powers  to  make  good 
the  deficiency  11).  Also  where  a  strong  case  is  made  out  a  company  may  be  ordered 
to  run  more  trains  i^). 

1)  BaUwin  v.  South  Eastern  Rail.  Co.  (1882),  2   Q.  B.  D.  582. 

2)  See  Hammond  v.  Buaaey  (1887),  20   Q.  B.  D.  413. 
8)  Riley  v.  Horne  (1828),  5  Bing  217. 

*)  Railway  &  Canal  Traffic  Act,    1854   (17  &  18  Vict.  c.  31),  ss.  1  &  2.     See  Appendix. 

8)  Railway  &  Canal  Traffic  Act,   1888  (51  &  52  Vict.,  c.  25). 

8)  Sussex  County  Council  v.  London  Brighton  (Ss  South  Coast  Rail.  Go.  (1892),  8  Ry.  &  Can. 
Tr.  Cas.  17.  Holyhead  Local  Board  v.  London  db  North  Western  Rail.  Co.  (1881),  4  Ry.  &  Can, 
Tr.  Cas.  37. 

')   Thomas  v.  North  Staffs  Rail.  Co.  (1876),  3  Ry.  &  Can.  Tr.  Cas.  1. 

8)  South  Eastern  Rail.  Co.  v.  Hastings  Corporation  (1881),  6   Q.  B.  D.  586. 

9)  Railways  (Private  Sidings)  Act,   1904  (4  Edw.  VII,  s.  19). 
10)  Railway  &  Canal  Traffic  Act,   1888,  s.  25. 

")   Watkinson  v.  Wrexham,  Mold  <Ss  ConnaKs  Quay  Rail  Go.  (1880),  3  Ry.  &  Can.  Tr.  Cas.  446. 
Spillers  dk  Bakers  Ltd.  v.  Great  Western  Rail.  Co.  [1911]  1  K.  B.  386. 

12)  Innes  v.  London,  Brighton  <Ss  South  Coast  Rail,  Co.  (1875),  2  Ry.  &  Can.  Tr.  Cas.  155. 
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XI.  Preference  of  Customers. 

At  common  law  there  is  no  obligation  upon  a  carrier  to  treat  his  customers 
equally;  and  he  may  if  he  chooses  give  facihties  to  one  which  he  refuses  to  another, 
or  charge  one  less  than  he  charges  another  for  similar  services,  provided  his  charges 
to  the  latter  are  reasonable i). 

Railway  companies,  however,  although  they  may  vary  their  charges  to  accom- 
modate them  to  the  circumstances  of  the  traffic,  must  not  prejudice  or  favour  par- 
ticular persons,  and  must  charge  all  persons  equally  for  the  carriage  of  goods  of  the 
same  description  over  the  same  portion  of  their  railway  2).  Goods  are  held  to  be 
of  the  "same  description"  for  this  purpose  if  they  are  similar  for  purposes  of  carriage, 
although  their  actual  nature  may  be  different  3).  Where  a  railway  company  charges 
one  person  more  than  another  for  goods  of  the  same  description  carried  under  similar 
circumstances  between  the  same  two  points,  the  first-mentioned  person  may  recover 
the  overcharge  by  action*). 

No  railway  or  canal  company  may  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  or  to  any  particular  description  of  traffic, 
in  any  respect  whatever;  nor  may  any  such  company  subject  any  person,  or  de- 
scription of  traffic,  to  any  kind  of  undue  or  unreasonable  prejudice  or  disadvantage  ^). 

The  Railway  and  Canal  Commission  alone  can  decide  whether  preference  is 
undue  or  not ;  and  a  person  claiming  to  be  unduly  prejudiced  under  this  provision 
has  no  right  of  action  to  recover  overcharges,  nor  can  he  set  off  such  overcharges 
against  a  claim  for  carriage  of  his  goods*).  Under  certain  conditions  however,  in 
case  a  complaint  of  undue  preference  is  made  to  the  Commission  and  substantiated, 
it  may  award  damages  to  the  party  prejudiced'). 

It  must  always  be  a  question  of  fact  for  the  Commissioners  whether  preference 
which  is  proved  is  undue  or  unreasonable ;  for  preference  may  be  perfectly  fair  and 
reasonable,  and  a  mere  inequality  of  charge  is  not  proof  of  undue  preference S). 
But  when  it  is  proved  that  a  company  is  making  lower  charges  to  one  trader,  or 
class  of  traders,  or  the  traders  of  any  district,  for  similar  goods  or  for  similar  services, 
than  it  is  making  to  other  traders,  or  classes  of  traders,  or  to  the  traders  in  an- 
other district,  or  making  any  difference  in  treatment  in  respect  of  any  such  trade 
or  traders,  the  burden  of  proving  that  such  lower  charges  or  dHference  do  not  amount 
to  undue  preference,  Hes  on  the  company®). 

Any  circumstances  which  make  the  cost  of  carrying  for  one  person  less  than 
the  cost  of  carrying  for  another  may  justify  a  preference,  provided  the  difference 
of  charges  bears  a  fair  proportion  to  the  difference  of  cost. 

Competition  may  justify  a  preference  to  the  traders  of  one  place  over  the  traders 
of  another,  when  the  railway  company  is  subject  to  competition  by  sea  or  land  in 
the  case  of  the  first  place  and  not  in  the  case  of  the  second '^*'). 

A  company  may  not  prefer  one  trader  to  another  in  a  similar  position  merely 
to  secure  the  custom  of  the  first ;  e.  g.  where  lower  charges  are  made  to  one  in  con- 
sideration of  an  agreement  by  him  to  send  all  his  goods  by  the  company's  railway 
for  a  fixed  time,  there  is  imdue  preference  ^^ ) .  But  when  two  traders  are  not  in  the  same 
position,  as  when  one  has  access  to  the  railway  of  a  rival  company  while  the  other 
has  not,  it  may  be  justifiable  for  the  company  to  give  a  preference  to  the  first  as 
the  only  way  of  securing  his  custom  i2). 

Again,  preference  may  be  justifiable  towards  a  trader  who  suppUes  traffic 
to  the  railway  company  in  very  large  quantities,  or  at  regular  times,  or  packed  in 


1)  Branley  v.  South  Eastern  Bail.  Co.  (1862),  12  C.  B.  N.  S.  63. 

2)  Railways  Oauses  Act,  1845  (8  Vict.,  c.  20),  s.  90. 

a)  Great  Western  Rail.  Co.  v.  Sutton  (1869),  L.  R.  4  H.  L.  226. 

*)  Denaby  Main  Colliery  Co.  v.  Manchester,  Sheffield  dh  Lincolnshire  Bail.  Co.  (1885),  11 
App.  Cas.  97. 

S)  Railway  &  Canal  Traffic  Act,  1854,  s.  2.    See  Appendix. 

«)  Lancashire  dh  Yorkshire  Bail.  Co.  v.  Oreenwood  (1888),  21   Q.  B.  D.  215. 

')  Railway  &  Canal  Traffic  Act,  1888,  s.  12. 

8)  Phipps  V.  London  dk  North  Western  Bail.  Co.  [1892]  2  Q.  B.  229. 

»)  Railway  &  Canal  Traffic  Act,  1888,  c.  27  (1). 

i«)  Foreman  v.  Great  Eastern  Bail.  Co.  (1875),  2  Ry.  &  Can.  Tr.  Cas.  202. 
")  Diphwys  Cassen  Slate  Co.  v.  Festiniog  Bail.  Co.  (1874)    2  Ry.  &  Can.  Tr.  Cas.  73. 
12)  Phipps  V.  London  <fc  North  Western  Bail.  Co.  (supra). 
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a  manner  to  make  handling  easy,  or  in  any  other  circumstances  which  effect  a  saving 
of  expense  to  the  company^). 

In  deciding  whether  a  lower  charge,  or  difference  in  treatment,  does  or  does 
not  amount  to  an  imdue  preference,  the  Commissioners  may  (inter  aha)  take  into 
consideration  whether  the  lower  charge  or  difference  is  necessary  in  the  interests 
of  the  pubHc  to  secure  the  traffic  in  question^).  Thus,  although  'prima  facie  the  tra- 
ders of  any  place  are  entitled  to  the  benefit  of  the  geographical  position  of  that 
place,  it  may  be  to  the  interest  of  the  inhabitants  of  some  large  centre  of  popula- 
tion that  the  traders  of  a  more  distant  place  should  be  preferred  to  the  same  class 
of  traders  in  a  nearer  place,  if  such  preference  is  necessary  to  secure  a  supply  of  a 
particular  commodity  from  the  more  distant  place^). 

No  railway  company  however  may  make,  nor  may  the  Commissioners  sanction, 
any  difference  in  the  charges  made  for,  or  any  difference  in  the  treatment  of,  home 
and  foreign  merchandise  in  respect  of  the  same  or  similar  services*).  This  appHes 
however  only  to  discrimination  between  home  and  foreign  merchandise  as  such;  e.  g. 
by  carrying  foreign  produce  from  a  port  to  an  inland  place  for  less  than  the  com- 
pany charge  for  carrying  home  produce  in  similar  circumstances.  When  the  foreign 
produce  is  dehvered  to  the  company  in  circumstances  which  would  justify  a  preference 
if  the  goods  were  home  produce,  a  preference  of  the  foreign  produce  may  be  reason- 
able. Thus  foreign  goods  delivered  to  a  railway  company  at  a  port  in  ftill  train 
loads,  packed  in  a  manner  to  occupy  a  very  small  space  in  proportion  to  their  weight, 
may  be  properly  carried  at  lower  rates  than  are  charged  for  the  same  class  of  goods 
produced  in  the  neighbourhood  of  the  port,  but  dehvered  in  small  and  ill  packed 
quantities ;  provided  the  company  is  prepared  to  give  the  same  terms  to  the  home 
produce  if  dehvered  to  them  in  the  same  manner  as  the  foreign  s). 

'  Groods  may  however  be  carried  to  a  port  by  railway  for  export  at  lower  rates 
than  are  charged  for  the  same  goods  for  consumption  at  the  port;  for  here  there 
is  no  competition  between  the  two  classes  of  goods,  and  such  preference  may  be 
to  the  interest  of  the  pubhc^). 

In  its  capacity  as  carrier  from  and  to  its  stations  by  road  in  the  collection  and 
dehvery  of  goods,  a  railway  company  must  not  prefer  itseK  to  other  carriers 
rendering  similar  services.  Hence  if  a  charge  made  includes  collection  or  dehvery 
as  well  as  conveyance  by  railway,  the  company  must  allow  a  fair  rebate  from 
that  charge  to  a  customer  who  employs  some  other  carrier  to  collect  or  dehver'). 

1)  London  tfc  North  Western  Bail.  Co.  v.  Evershed  (1878),  3  App.  Cas.  1029. 

2)  Railway  &  Canal  Traffic  Act,  1888,  s.  27  (2). 

')  Liverpool  Com  Traders'  Association  v.  Great  Western  Rail.  Co.  (1892),  8  Ry.  &  Can. 
Tr.  Cas.   114. 

*)  Railway  &  Canal  Traffic  Act,  1888,  s.  27  (2). 

s)  Mansion  House  Association  v.  London  dk  South  Western  Bail.  Co.  [1895]   1  Q.  B.  927. 

6)  Lancashire  Patent  Fuel  Co.  v.  London  ds  North  Western  Bail.  Co.  [1904]  12  Ry.  &  Can. 
Tr.  Cas.  77. 

')  See  Pickfords  v.  London  <fc  North  Western  Bail.  Co.  (1908),  98  L.  T.  170. 
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Title  Xni.    Trade  Marks  and  Trade  Names,  with  Sections  on 
Passing  off  and  the  Merchandise  Marks  Acts. 

By  F.  G.  Underhay,  M.  A.,  Barrister-at-Law. 


I.  Introduction. 

Until  the  year  1875  no  system  of  registration  of  trade  marks  was  established 
in  the  United  Kingdom,  and  there  was  no  statutory  law  with  regard  to  trade  marks, 
except  the  Merchandise  Marks  Act,  1862.  That  Act  related  only  to  criminal  offences 
of  false  marking  and  remained  almost  a  dead  letter.  Up  to  the  date  mentioned  the 
whole  of  the  trade  mark  law  was  to  be  found  in  a  series  of  decisions  of  the  Courts, 
which,  commencing  at  an  early  date,  developed  rapidly  during  the  middle  of  the 
nineteenth  century.  It  is  not  to  be  regretted  that  the  system  was  developed  before 
the  Legislature  stepped  in,  for  whilst  it  was  founded  on  a  single  principle,  namely 
the  prevention  of  dishonest  trade,  the  subject  was  of  a  nature  in  which  freedom  from 
precise  definition  and  adaptability  to  the  growing  needs  of  the  trading  community 
were  of  great  importance.  The  difficulty  which  mainly  presented  itself  was  that  of 
reconciling  the  protection  of  the  trader  from  unfair  use  by  others  of  signs  which  in- 
dicated his  goods  with  the  prevention  of  the  assertion  of  a  monopoly  in  what  was 
common  or  in  what  ought  fairly  to  be  open  to  use  by  other  traders. 

At  common  law  it  was  an  actionable  wrong  fraudulently  to  pass  off  goods  not  of 
the  plaintiff's  manufacture  as  his  goods;  and  from  this  principle  the  protection  of 
a  trade  mark  sprang ;  but,  as  the  common  law  could  only  give  reUef  in  damages,  the 
concurrent  jurisdiction  of  the  Court  of  Equity  came  to  be  generally  invoked  in  order 
to  obtain  the  more  effective  remedy  of  an  injunction  against  a  repetition  of  the 
wrong,  and  in  that  Court  it  was  established  that  actual  fraud  or  fraudulent  intent 
on  the  part  of  a  defendant  was  not  a  necessary  ingredient  in  a  plaintiff's  case^). 

In  an  action  for  passing  off  the  plaintiff  may  complain  of  deception  by  means 
of  verbal  misrepresentations,  direct  or  indirect,  that  the  defendant's  goods  are 
those  of  the  plaintiff  or  by  means  of  imitation  of  the  general  get  up  of  his  goods 
or  of  his  trade  name,  or  by  other  means;  and  from  this  general  form  of  action  was 
evolved  that  for  infringement  of  his  trade  mark,  that  is  the  symbol  or  combination 
of  symbols  so  used  by  him  in  connection  with  his  goods  that  it  has  come  to  indi- 
cate his  goods.  The  result  of  the  protection  of  such  symbols  by  the  Courts  was 
that  the  trader  came  to  be  regarded  as  having  a  kind  of  property  in  them,  although 
there  was  some  difference  of  opinion  whether  or  not  his  rights  could  properly 
be  described  as  property. 

The  important  principles  laid  down  by  the  Courts  in  this  period  before  legisla- 
tion have  been  recognised  and  adopted  by  the  legislature  and  reference  is  frequently 
still  made  to  them  in  trade  mark  cases.  One  disadvantage  of  the  non-registration 
system  was,  however,  that  in  each  new  proceeding  a  plaintiff  had  to  prove  afresh 
that  the  mark  which  he  claimed  as  his  trade  mark  was  such  in  fact,  that  is  to  say, 
that  it  was  the  indicium  of  his  goods.  The  necessity  of  proving  this  in  each  case, 
possibly  at  great  cost,  was  recognised  as  throwing  an  undue  burden  on  a  trader, 
and  the  expedient  of  registration  was  introduced  for  the  purpose  of  giving  greater 
protection  or  at  all  events  an  easier  remedy. 

The  Trade  Marks  Registration  Act,  1875,  established  a  Register  of  trade  marks, 
and  enumerated  the  essential  particulars,  of  one  or  more  of  which  a  trade  mark  had 
to  consist  for  the  purpose  of  registration.  The  chief  defect  in  the  Act  was  that  a 
word,  however  distinctive,  could  not  be  an  essential  particular,  unless  it  was  the 
name  of  an  individual  or  firm  printed,  impressed,  or  woven  in  some  particular  and 
distinctive  manner,  or  a  signature,  or  unless  it  had  been  used  as  a  trade  mark  before 
the  passing  of  the  Act. 

The  Act  of  1875  was  repealed  by  the  Patents,  Designs  and  Trade  Marks  Act, 
1883,  of  which  Part  IV  related  specially  to  trade  marks.  "Fancy  words  not  in  com- 
mon use"  were  admitted  to  registration,  but  the  decisions  of  the  Courts  limited  the 
words  qualified  for  registration  within  such  narrow  bounds,  that  an  amending  Act 

1)  Millvngton  v.  Fox,  (1838)  3  My.  &  Cr.  338. 
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was  passed  in  the  year  I888I).  Under  the  last  mentioned  Act,  there  could  be  registered 
"an  invented  word  or  words",  or  "a  word  or  words  having  no  reference  to  the  character 
or  quaUty  of  goods,  not  being  a  geographical  name".  The  Act  contained  provisions 
requiring,  subject  to  certain  exceptions,  the  disclaimer  of  all  additions  to  essential 
particulars. 

In  1905  the  Trade  Marks  Act  of  that  year^)  was  passed  to  consoHdate  and  amend 
the  law  of  trade  marks.  The  previous  Acts  were  repealed,  and  the  existing  Register 
was  incorporated  as  part  of  the  Register  under  the  Act  of  1905.  But,  although 
repealed,  the  previous  Acts  are  in  some  respects  stiU  of  importance,  because  the  vaUd- 
ity  of  the  original  entry  of  any  trade  mark  registered  in  the  old  Register  is,  subject 
to  certain  qualifications,  to  be  determined  in  accordance  with  the  statutes  in  force 
at  the  date  of  its  entry  in  the  Register,  and  the  trade  mark  retains  its  original 
date  3).  But  no  trade  mark  which  was  upon  the  Register  at  the  commencement  of 
the  Act  and  which  under  the  Act  "is  a  registrable  trade  mark"*),  is  to  be  removed 
from  the  Register  on  the  ground  that  it  was  not  registrable  under  the  Acts  in  force 
at  the  date  of  its  registration 5). 

The  present  article  is  confined  to  the  law  under  the  Trade  Marks  Act,  1905,  which 
wiU  be  referred  to  shortly  as  the  Act  of  1905. 

The  Register  kept  under  the  Act  is  under  the  control  of  the  Comptroller- General 
of  Patents,  Designs  and  Trade  Marks,  who  is  referred  to  in  the  Act  as  the  Registrar^) 
and  acts  under  the  superintendence  and  direction  of  the  Board  of  Trade.  The  prac- 
tice under  the  Act  is  regulated  by  the  Trade  Mark  Rules,  1906,  made  by  the  Board 
under  powers  conferred  on  it  by  the  Act^).  It  is  not  proposed  to  deal  here  in  detail 
with  the  practice,  but  some  provisions  of  the  Rules  wiU  be  noticed.  Persons  desirous 
of  registering  marks  can  obtain  all  necessary  information  from  the  Patent  Office^). 
It  is  advisable  before  applying  to  register  a  mark  to  have  searches  made  to  ascertain 
whether  there  are  akeady  on  the  Register  marks  with  which  the  proposed  mark 
wiU  conflict,  and  for  this  and  other  reasons  it  wiU  often  be  found  advisable,  parti- 
cularly in  the  case  of  a  foreign  apphcant,  to  obtain  professional  assistance  from  a 
sohcitor  or  trade  mark  agent  conversant  with  the  practice  under  the  Aot^). 

II.  Registrable  Trade  Marks, 
a)  What  is  a  Trade  Mark. 

The  earher  Trade  Mark  Acts  contained  no  definition  of  a  trade  mark,  so  that  for 
the  meaning  of  the  expression  one  was  thrown  back  on  judgments  dehvered  in  cases 
in  which  it  had  been  necessary  to  consider  what  constituted  a  trade  mark.  The  Act 
of  1905  contains  the  following  definition!**):  "In  and  for  the  purposes  of  this  Act 
(imless  the  context  otherwise  requires)  a  "trade  mark"  shall  mean  a  mark  used  or 
proposed  to  be  used  upon  or  in  connexion  with  goods  for  the  purpose  of  indicating 
that  they  are  the  goods  of  the  proprietor  of  such  trade  mark  by  virtue  of  manufacture, 
selection,  certification,  dealing  with  or  offering  for  sale"  and  "mark"  includes  "a 
device,  brand,  heading,  label,  ticket,  name,  signature,  word,  letter,  numeral,  or  any 
combination  thereof".  The  definition  of  a  trade  mark  embodies  the  attributes  and 
limitations  which  had  been  laid  down  by  the  Courts,  except  that,  apart  from  statute, 
no  trade  mark  could  be  constituted  without  actual  use  to  an  extent  sufficient  to 
connect  it  with  the  goods  upon  which  it  was  borne  or  in  connection  with  which  it 
was  used.  The  Registration  Acts  give  a  new  way  of  acquiring  a  trade  mark,  namely 

1)  Patents,  Designs  and  Trade  Marks  Act,  1888  (51  &  52  Vict.  u.  50). 

2)  5  Edw.  VII,  c.   15. 

3)  T.  M.  Act,  1905,  sec.  6. 

*)  Query,  whether  this  means  at  the  date  of  the  decision  or  at  the  commencement  of  the  Act, 
(April  1st,  1906);  see  Gestetner's  T.  M.  [1908]  1  Ch.  513;  PhilippaHv.  Whiteley  [1908]  2  Ch.  274. 

S)  A  further  qualification  is  that  for  such  marks  the  validity  of  the  original  registration 
cannot  be  impeached  after  Aug.  1 1  th,  1 9 1 2,  except  on  two  grounds ;  see  below,  Effect  of  Registration. 

«)  Sect.  6. 

')  Sect.  60. 

8)  The  full  address  is  Patent  Office,  Trade  Marks  Branch,  25  Southampton  Buildings, 
London,  W.  C. 

•)  An  applicant,  and  a  proprietor  of  a  trade  mark,  who  does  not  reside  or  carry  on  business 
within  the  United  Kingdom,  is  required  to  give  an  address  for  service  within  the  United  Kingdom; 
R.  9. 

10)  Sect.  3. 
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registration,  thus  the  words  "or  proposed  to  be  used"  are  included  in  the  statutory 
definition.  A  trade  mark  can  exist  apart  from  registration  i),  and  it  is  therefore  no 
offence  to  describe  an  unregistered  trade  mark  as  a  trade  mark  2). 

It  will  be  seen  from  the  definition  that  the  office  of  a  trade  mark  is  to  indicate 
a  trade  connection  between  the  goods  and  the  owner  of  the  mark,  so  that  none  but 
a  trader  can  own  a  trade  mark.  The  only  exception,  if  it  be  one,  is  in  the  case  of 
standardisation  trade  marks,  which  were  first  introduced  by  the  Act  of  1905.  The 
registration  of  such  a  trade  mark  can  only  be  effected  by  permission  of  the  Board 
of  Trade  and  in  favour  of  an  association  or  person  undertaking  the  examination  of 
goods  in  respect  of  origin,  material,  mode  of  manufacture,  quaUty,  accuracy  or  other 
characteristic  of  goods,  and  certifying  the  result  by  mark  used  upon  or  in  connection 
with  such  goods^). 

It  is  not  necessary  that  the  proprietor  of  a  trade  mark  should  be  at  any  time  the 
absolute  owner  of  the  goods  on  which  it  appears;  he  may  for  instance  be  a  person 
through  whose  hands  they  pass.  Thus  in  the  Covent  Garden  case  it  was  held  that  the 
selector  of  natural  products  could  have  a  valid  trade  mark*).  In  that  case  the  owners 
of  the  trade  mark,  which  was  put  upon  baskets  containing  the  goods,  sold  them  on 
commission  for  the  grower,  but  they  had  the  right  to  reject  goods  not  of  the  requisite 
quahty,  and  the  mark  in  question  indicated  that  the  goods  were  dealt  with  or  offered 
for  sale  by  them ;  and  it  was  held  that  they  had  a  special  property  in  the  goods  either 
by  virtue  of  "dealing  with  or  offering  for  sale"  or  at  all  events  by  virtue  of  selection, 
and  that  the  mark  was  a  trade  mark  within  the  definition  contained  in  the  Act. 
Moreover  a  trade  mark  may  have  a  two-fold  signification;  for  example,  it  may 
signify  that  the  goods  are  the  manufacture  of  one  person  and  have  been  shipped 
or  dealt  in  by  another,  the  manufacturer  and  shipper  or  dealer  thus  having  a  joint 
property  in  the  mark,  and  neither  of  them  having  an  exclusive  right  to  the  use  of 
the  mark^). 

It  was  established  by  the  Linoleum  case  8)  that,  where  a  person  invents  and 
patents  a  new  article,  he  cannot  after  the  expiration  of  his  patent  restrain  others  from 
describing  and  selling  the  article  by  the  name  which  he  has  given  to  it;  for  to  allow 
him  to  do  so,  would  be  practically  to  extend  the  monopoly  conferred  on  him  by  the 
patent.  This  decision  has  been  followed  in  numerous  cases').  The  doctrine  may 
probably  be  put  more  broadly  so  as  to  apply  to  any  case  in  which  the  introducer 
of  a  new  article,  whether  patented  or  not,  gives  it  a  name,  for  the  name  of  the  article 
itself  cannot  be  a  good  trade  mark^).  Thus  where  the  manufacturers  of  an  article 
had  sought  by  advertisements  and  otherwise  to  connect  a  name  with  themselves,  and 
in  the  trade  it  had  come  to  have  such  connection,  yet,  because  to  the  pubUc  it  signified 
merely  the  article,  it  was  held  that  it  was  not  registrable  as  a  trade  mark^). 

In  order  to  constitute  a  trade  mark  the  mark  must  be  used  or  proposed  to  be 
used  "upon  or  in  connection  with  goods".  The  Act  of  1905,  as  well  as  each  of  the 
earher  Acts,  contains  provisions  for  the  registration  of  old  trade  marks,  that  is  to  say, 
marks  used  as  trade  marks  before  the  passing  of  the  first  registration  Act  (Aug. 
13th,  1875),  and  the  Court  has  had  frequently  to  consider  in  connection  with  such 
marks  what  is  "use  as  a  trade  mark".  Use  on  wrappers  or  boxes  in  which  the  goods 
are  contained  may  be  use  as  a  trade  mark,  and  in  fact  such  user  is  more  common 
than  on  the  goods  themselves,  but  in  some  cases  use,  such  as  on  packing  cases, 
merely  to  indicate  the  contents,  and  not  "to  sell  the  goods  in  the  market"  (the 
goods  not  being  brought  before  the  ultimate  customer  in  the  packuig  cases)  has 
been  held  not  to  be  use  as  a  trade  mark^O).   Such  use  would  however  seem  to  come 

1)  Sen  Sen  Co.  v.  Britten  [1899]  1  Ch.  692.  But  with  an  exception  in  favour  of,  some  old 
marks,  unregistered  trade  marks  cannot  be  sued  upon;  Section  42. 

2)  S.  C. 

3)  See  Section  62. 

*)  Major  V.  Franklin  [1908]  1  K.  B.  712. 

«)  Robinson  v.  FirOay  (1878),  9  Ch.  D.  487;  Tarantella  Trade  Marks  (1910),  27  R.  P.  C.  573. 

8)  Linoleum,  Co.  v.  Nairn  (1878),  7  Ch.  D.  834. 

7)  Application  of  Bowden's  Patent  Syndicate  (1909)  26  R.  P.  C.  205;  Gestetner's  T.  M.  [1908], 
1  Ch.  513  are  recent  instances. 

8)  See  judgment  of  Cozens  Hardy,  L.  J.  in  Ohesehrough's  T.  M.  [1902],  2  Ch.  1,  PhiUppart 
V.  Whiteley  [1908]  2  Ch.  274;  Gramophone  Co'a  Application  [1910]  2  Ch.  423. 

9)  Gramophone  Co's  Application,  supra. 

i»)  Powell's  T.  M.  [1894]  A.  0.  8.  (Yorkshire  Relish).    There  was  a  trade  mark  on  the  bottles 
in  which  the  sauce  was  sold. 
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within  the  words  "upon  or  in  connection  with  goods"  of  the  definition  clause,  but  in 
each  case  it  would  be  a  question  of  fact  whether  they  were  so  used  "for  the  purpose 
of  indicating"  that  the  goods  were  the  goods  of  the  proprietor  of  the  trade  mark. 
The  following  passage  from  the  judgment  of  Bowen,  L.  J.  in  Powell's  Trade  Mark^) 
is  quoted  as  one  of  the  leading  judicial  statements  of  the  function  of  a  trade  mark : 
"The  function  of  a  trade  mark  is  to  give  an  indication  to  the  purchaser  or  possible 
purchaser  as  to  the  manufacture  or  quality  of  the  goods,  to  give  an  iadication  to 
his  eye  of  the  trade  source  from  which  the  goods  come,  or  the  trade  hands  through 
which  they  pass  on  their  way  to  the  market.  It  tells  the  person  who  is  about  to 
buy,  or  considering  whether  he  shall  buy,  that  what  is  presented  to  him  is  either 
what  he  has  known  before  under  the  similar  name,  as  coming  from  a  source  with 
which  he  is  acquainted,  or  that  it  is  what  he  has  heard  of  before  as  coming  from 
that  similar  source.  It  is  obvious  that,  if  it  is  to  be  an  indication  to  the  purchaser's 
eye  of  what  I  have  stated,  it  must  either  be  impressed  on  the  goods  or  so  accom- 
pany the  goods  as  to  produce  that  effect  upon  the  purchaser.  Accordingly  it  may 
be  either  marked  on  the  goods  themselves,  or,  if  that  is  not  possible  or  convenient, 
it  may  be  marked  on  the  vehicle  of  the  goods,  and  may  be,  and  sometimes,  I  dare 
say,  is,  marked  upon  a  covering  or  exterior  such  as  a  packing  case.  But  when  you 
are  considering  a  mark  upon  the  vehicle  as  distinct  from  a  mark  on  the  goods  you 
must  ask  yourself  carefully.  Is  this  used  as  a  trade  mark  1  Is  its  object  and  use  to 
indicate  to  the  purchaser  what  I  have  suggested?" 

Another  question  may  arise  on  the  definition  clause  out  of  the  custom  of  traders 
to  advertise  their  marks,  e.g.  in  newspapers,  or  on  hoardings,  or  by  putting  them 
on  their  letter-paper.  The  cases  on  the  earlier  Acts  seem  to  show  that  such  use  is 
not  use  "as  a  trade  mark".  It  is  doubtful  whether  such  use  of  a  mark  would  bring 
it  within  the  definition  contained  in  the  Act  of  1905. 

b)  What  Trade  Marks  are  Registrable. 

A  "registrable  trade  mark"  means  a  trade  mark  which  is  capable  of  registration 
under  the  provisions  of  the  Act^).  A  trade  mark  is  not  capable  of  registration  unless 
it  contains  or  consists  of  at  least  one  of  the  essential  particulars  mentioned  in  Section  9 
of  the  Act  or  is  an  old  trade  mark,  that  is  to  say,  one  in  use  before  the  13th  of  August, 
1875,  nor  unless  it  is  not  such  as  to  be  prohibited  from  registration  by  any  of  the 
provisions  of  the  Act.  For  instance,  a  trade  mark  containing  an  essential  particular 
may  be  incapable  of  registration  owing  to  the  presence  on  the  Register  of  a  conflicting 
mark,  or  because  it  is  calculated  to  deceive. 

Essential  particulars  are  enumerated  in  Section  9  under  five  headings: 

1.  "The  name  of  a  company,  individual,  or  firm  represented  in  a  special  or 
particular  manner".  This  heading  has  been  in  all  the  Registration  Acts  with 
some  modifications.  The  name  need  not  be  that  of  the  applicant  for  regis- 
tration; it  is  often  desired  to  register  the  name  of  a  predecessor  in  business, 
and  that  can  be  done.  The  class  is  not  however  confined  to  names  having 
some  connection  with  the  appUcant;  but  it  does  not  include  the  name  of 
an  imaginary  person,  e.  g.  a  heroine  from  a  novel').  In  the  case  of  the  name 
of  a  person  hving  at  the  date  of  the  application  or  then  recently  dead,  the 
Registrar  may  require  the  consent  of  such  person  or  his  legal  representatives, 
as  the  case  may  be*).  The  word  "represented"  covers  all  manners  of  repre- 
sentation, such  as  printiag,  weaving,  or  impressing.  The  words  "special 
or  particular  manner"  would  not  be  satisfied  by  ordinary  characters  of  print- 
ing, nor  it  would  seem  by  the  representation  of  the  name  as  a  signature, 
for  signatures  are  specially  provided  for  under  the  second  heading. 

2.  "The  signature  of  the  applicant  for  registration  or  some  predecessor  in  his 
business".  This  heading  also  has  appeared  in  all  the  Registration  Acts. 
It  will  be  observed  that,  xmlike  1,  the  name  (in  the  form  of  a  signature)  is 
Umited  so  as  to  confine  it  to  that  of  the  applicant  or  some  predecessor  in 
business.  Descriptive  trading  styles  such  as  "The  Excellent  Tea  Company" 
or  "The  London  Stout  Company"  were  not  accepted  by  the  Registrar  under 


1)  [1893]  2  Ch.  388. 

2)  T.  M.  Act,  1905,  section  3. 

3)  Holt  <fc  Go's  T.  M.  [1896]  1  Ch.  711  (TrUby),  decided  under  the  Act  of  1888. 
*)  Rule  15. 
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the  earlier  Acts,  and  probably  would  still  be  refused.   The  intention  of  the 
Act  appears  to  be  to  confine  this  heading  to  personal  names. 

3.  "An  invented  word  or  invented  words".  This  heading  was  first  introduced 
by  the  Act  of  1888.  It  is  not  a  valid  objection  to  the  registration  of  a  word 
as  an  invented  word  that  it  has  some  reference  to  the  character  or  quality 
of  the  goods;  thus  "Soho"  was  allowed  to  be  registered  for  photographic 
paper  1)  although  it  might  be  said  to  suggest  the  sun,  and  therefore  in  con- 
nection with  photographic  paper  to  suggest  the  nature  of  the  goods.  No 
considerable  amount  of  invention  is  required,  but  the  word  must  be  an  in- 
vented word  and  not  a  mere  mis-spelling  or  an  immaterial  or  insignificant 
alteration  of  an  ordinary  word  or  words,  such  as  "Uneeda"^),  or  "Absor- 
bine"^),  nor  must  it  be  the  name  of  the  article*).  And  it  must  be  invented 
for  the  purpose  of  use  as  a  trade  mark  in  connection  with  the  goods  for  which 
it  is  proposed  to  be  registered  5). 

4.  "A  word  or  words  having  no  direct  reference  to  the  character  or  quahty  of 
the  goods,  and  not  being  according  to  its  ordinary  signification  a  geographical 
name  or  a  surname".  Under  this  heading  ordinary  EngUsh  words  can  be 
registered,  provided  that  they  do  not  offend  against  the  Umitations  set  forth. 
Thus  names  of  animals  are  frequently  registered,  as  they  have  the  advantage 
of  being  capable  also  of  pictorial  representation.  But  words  that  are  merely 
descriptive  of  the  goods  or  ordinary  words  of  commendation  cannot  be  regis- 
tered; to  allow  such  registration  would  be  an  undue  interference  with  the 
rights  of  the  pubHc.  In  the  Act  of  1888  the  word  "reference"  was  not  qualified 
by  the  adjective  "direct",  and  both  the  Registrar  and  the  Courts  were  some- 
times astute  in  finding  in  words  proposed  for  registration  some  reference, 
although  perhaps  remote,  to  the  character  or  quality  of  the  goods.  It  is  of 
cotirse  a  question  of  fact  in  each  ease  whether  a  word  has  such  reference  to 
the  character  or  quahty  of  the  goods  as  to  debar  it  from  registration.  It 
might  be  extremely  prejudicial  to  the  interests  of  other  traders  if  one  trader 
were  to  be  allowed  to  appropriate  to  himself  the  use  of  a  geographical  name 
or  a  surname  in  connection  with  particular  goods  if  that  is  its  ordinary  signifi- 
cation; and  the  legislature  has  therefore  prohibited  the  registration  under 
this  heading  of  such  names ;  but  a  word  may  be  in  fact  a  geographical  name 
or  surname  without  being  ordinarily  taken  to  be  such,  for  instance,  such  words 
as  "monkey"  and  "bear"  cannot  be  said  to  be  geographical  names  in  their 
ordinary  significations,  although  there  are  islands  bearing  those  names^). 

5.  "Any  other  distinctive  mark,  but  a  name,  signature,  or  word  or  words,  other 
than  such  as  fall  within  the  descriptions  in  the  above  paragraphs  1,  2,  3,  and 
4,  shall  not,  except  by  order  of  the  Board  of  Trade  or  the  Court,  be  deemed 
a  distinctive  mark."  Mark  includes  a  device,  brand,  heading,  label,  ticket, 
letter''),  numeral 8).  Any  of  these  if  distinctive,  or  any  distinctive  combina- 
tion of  any  of  them,  can  be  registered  under  5,  without  any  special  order, 
but  an  order  of  the  Board  of  Trade  or  the  Court  is  necessary  in  the  case  of 
a  name,  signature  or  word  or  words,  which  have  not  the  qualifications  necess- 
ary to  fall  within  one  of  the  four  earher  descriptions.  For  the  purposes  of  the 
section  "distinctive"  means  "adapted  to  distinguish  the  goods  of  the  pro- 
prietor of  the  trade  mark  from  those  of  other  persons"  ^).  And  "in  determining 
whether  a  trade  mark  is  so  adapted,  the  tribunal  may,  in  the  case  of  a  trade 


1)  Eastman  Photographic  Materials  Go's  Application  [1898]  A.  C.  571. 

2)  National  Biscuit  Go's  Application  [1901]  1  Ch.  550. 

»)  Christy  db  Go.  v.  Tipper  [1904]  1  Ch.  696;  [1905]  1  Ch.  1  (Absorbent  Ointment). 

*)  OestetnersT.  M.  [1907]  2  Ch.  478  (cyclostyle);  PhiUppart  v.  Whiteley,  [1908]  2  Ch.  274, 
(Diabolo). 

6)  Hommel  v.  Batier  Go,  21  R.  P.  C.  576,  Societe  le  Ferment  {application  of\  (1912)  29  E. 
P.  C.  497  (Lactobacciline  held  registrable). 

*)  Thijs  "Magnolia"  was  held  not  to  be  a  geographical  name  within  the  meaning  of  the 
section,  although  it  happened  that  there  were  towns  of  that  name  in  the  United  States,  Magnolia 
Metal  Go's  T.  M.  [1897]  2  Ch.  371. 

')  The  letters  "W.  &  G.",  in  ordinary  characters  have  recently  been  refused  registration  by 
the  Court.  {W.  &  6.  Du  Oros'  Application  (19121  29  R.  P.  C.  65).  In  other  oases  letters  have  been 
held  by  user  to  have  become  distinctive. 

«)  Section  3. 

*)  Of.  the  definition  of  a  trade  mark,  above  p.  595. 
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mark  in  actual  use,  take  into  consideration  the  extent  to  which  such  user 
has  rendered  f9uch  trade  mark  in  fact  distinctive  for  the  goods  with  respect 
to  which  it  is  registered  or  proposed  to  be  registered".  If  a  trade  mark  is 
registered  with  a  limitation  in  whole  or  in  part  to  one  or  more  specified 
colours  that  fact  is  to  be  taken  into  consideration  in  deciding  as  to  its  distinc- 
tive character^). 
This  fifth  heading  was  intended  to  authorise  the  registration  of  all  marks  which 
either  by  use  had  in  fact  come  to  be  trade  marks,  or  which  were  such  as  to  be  cap- 
able of  being  trade  marks  when  used.  Whether  a  mark  has  already  been  used  or 
not,  it  must  be  "adapted"  to  be  a  trade  mark;  therefore  such  a  word  as  "Perfection", 
being  a  mere  word  of  commendation,  cannot  be  registered,  even  although  the  appli- 
cation to  register  be  supported  by  a  large  body  of  evidence  to  show  extensive  use  2). 
Mere  user  is  not  necessarily  decisive.  The  duty  of  the  Board  of  Trade  or  of  the  Court 
is  not  to  declare  that  the  mark  ought  to  be  registered,  but  only  to  give  liberty  to 
proceed  with  the  appUcation^);  and  a  wide  discretion  is  vested  in  the  tribunal.  The 
rights  of  opposing  parties  are  in  no  way  prejudiced,  the  applicatiotf  being  open  to 
opposition  in  the  ordinary  course  after  advertisement  of  the  application,  notwith- 
standing the  order.  There  are  some  words  which  are  incapable  of  being  "adapted 
to  distinguish"  such  as  "good",  "best"  and  "superfine".  They  cannot  have  a  se- 
condary meaning  as  indicating  only  the  goods  of  the  applicant*).  There  are  other 
words  which  are  capable  of  being  so  "adapted",  and  as  to  such  words  the  tribunal 
may  be  guided  by  evidence  as  to  the  extent  to  which  use  has  rendered  the  trade 
mark  distinctive  s).  There  must  be  something  in  the  word  itself  as  distinguished  from 
the  way  in  which  it  is  used  to  make  it  adapted  to  distinguish  the  goods,  except  that 
the  Act  provides  that  in  a  particular  case,  namely  that  in  which  the  trade  mark  is  in 
actual  use,  the  tribunal  may  take  into  consideration  the  extent  to  which  user  has 
rendered  the  trade  mark  distinctive.  The  principle  of  the  Perfection  case  extends 
so  as  to  forbid  the  appropriation  by  one  trader  of  any  word  forming  part  of  the 
common  stock  of  the  Enghsh  language  unless  the  word  is  adapted  to  distinguish  the 
goods  in  the  sense  mentioned^).  The  tribunal  can  only  have  regard  to  user  upon  or 
in  connection  with  goods  for  the  purpose  of  indicating  that  such  goods  are  the  goods 
of  the  person  so  using  the  mark,  and  the  required  distinctiveness  must  be  due  to  such 
user').  The  following  are  other  cases  of  words  being  refused  or  allowed  to  go  forward 
by  the  Court  under  the  paragraph  under  consideration.  "Orlwoola"  refused  for  ar- 
ticles of  clothing  as  being  a  mere  mis-spelling  of  "AH  Wool" 8).  "California  Syrup  of 
Figs",  allowed  to  proceed  as  a  collocation  of  four  words,  not  giving  a  monopoly  in  the 
word  "California"  by  itself^).  "Gramophone"  refused  for  sound  recording  instru- 
ments, on  the  ground  that  it  was  the  name  of  the  article  and  to  the  pubUc  it  denoted 
a  talking  machine  with  a  disc,  as  opposed  to  a  cylinder  record,  without  any  connot- 
ation of  the  source  of  manufacture,  although  to  the  trade  it  connoted  the  source 
of  manufacture  10).  "Diamine"  refused,  it  being  a  word  used  by  chemists  in  conjunc- 
tion with  other  words  to  describe  bodies  containing  two  amine  groups,  although  un- 
intelligible to  persons  not  possessing  a  knowledge  of  chemistry").  "Primus"  was 
ordered  to  be  accepted  for  stoves,  on  the  ground  that  it  indicated  the  apphoants' 


1)  Section  10. 

2)  Joseph  Crosfield  <fc  Sons'  Application,  [1910]  1  Ch.   118. 

8)  The  proper  form  of  order  is,  according  to  the  most  recent  case  on  the  point,  that  for  the 
purpose  of  the  application  to  the  Registrar  the  mark  applied  for  is  to  be  deemed  a  distinc- 
tive one  witliin  section  9  (5)  and  that  the  Registrar  do  accept  the  application  and  proceed 
with  the  same  accordingly;  Application  by  the  Jtala  Fdbbrica  di  Automobili  (1910),  27  R. 
P.  C.  493.  ,   ^_ 

*)  A  surname  is  not  as  a  rule  adapted  to  distinguish  the  owner  from  persons  of  the  same 
name  who  may  be  dealing  in  the  same  goods;  Application  of  Pope's  Electric  Lamp  Co.  Ld. 
[1911]  2  Ch.  382;  Lea's  Application  and  Mc  Ewan's  Application  (1912)  29  R.  P.  C.  165.  Appeal 
in  Lea's  case  dismissed  (March  3rd,  1913).  A  surname  may  in  exceptional  circumstances  be 
shown  to  be  adapted  to  distinguish. 

S)  See  the  judgment  of  Cozens-Hardy,  M.  B.  in  the  Perfection  case. 

«)  See  the  judgment  of  Buckley,  L.  J.  in  Gassella's  Application,  (1910)  27  R.  P.  C.  at  p.  459. 

')  In  re  Gramophone  Go's  Application  [1910]  2  Ch.  423. 

8)  In  re  Brock  Ld.  [1910]  1  Ch.   130. 

»)  In  re  California  Fig  Syrv/p  Co.  [1910]  1  Ch.   130. 
1")  In  re  Oramophone  Go's  Application  [1910]  2  Ch.  423. 
11)  Gassella's  Application  (1910),  27  R.  P.  C.  453. 
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stoves,  and  had  not  become  an  ordinary  English  word^).  "Itala"  has  been  ordered 
to  be  accepted  for  motor  cars  2). 

Old  marks.  Certain  classes  of  old  trade  marks,  that  is  to  say,  trade  marks  in 
use  before  the  13th  of  August  1875,  the  date  of  the  passing  of  the  first  Registration 
Act,  have  received  special  privileges  of  registration  under  all  the  trade  mark  Acts, 
including  the  Trade  Marks  Act,  1905.  In  order  that  an  old  mark  should  be  registrable 
as  such  it  must: 

1.  Consist  of  a  "special  or  distinctive  word  or  words,  letter,  numeral,  or  com- 
bination of  letters  or  numerals",  it  must 

2.  Have  been  used  as  a  trade  mark  by  the  appHcant  or  his  predecessors  in  business 
before  the  13th  of  August,  1875,  and  it  must 

3.  Have  been  continued  to  be  used  (either  in  its  original  form  or  with  additions 
or  alterations  not  substantially  affecting  its  identity)  down  to  the  date  of 
application  for  registration^). 

It  was  held  under  the  earher  Acts  that  an  old  mark  must  have  been  used  alone 
as  a  trade  mark*),  and  the  same  construction  would  probably  be  put  on  the  present 
Act,  and  of  course  the  use  must  have  been  in  the  United  Kingdom,  and  on  goods 
with  respect  to  which  registration  is  sought.  The  Rules  provide  for  a  statement 
of  the  time  during  which  and  of  the  persons  by  whom  the  trade  mark  has  been  used 
and  for  verification  of  such  statement  if  required.  It  is  apprehended,  however,  that 
the  number  of  trade  marks  capable  of  registration  as  old  marks,  and  not  now  regis- 
tered is  small.  Where  the  registration  of  an  old  mark  has  been  allowed  to  lapse 
the  trade  mark  may  be  re-registered  as  an  old  mark  on  a  fresh  application,  and 
where  an  applicant  fails  to  satisfy  the  Registrar  as  to  the  mark  having  been  used 
as  an  old  mark  and  re-registration  is  therefore  refused,  it  is  open  to  the  owner  to 
make  a  fresh  application  and  adduce  more  complete  evidence  S). 

The  Trade  Mark  Rules  1906  impose  some  limitations  on  what  may  be  registered. 
By  Rule  11  the  Registrar  may  (and  he  does  in  practice)  refuse  to  register  any  appUca- 
tion  upon  which  the  following  appear: 

a)  The  words  "Patent",  "Patented"  or"By  Royal  Letters  Patent",  "Registered" 
"Registered  Design",  "Copyright",  "Entered  at  Stationer's  HaU",  "To 
counterfeit  this  is  forgery",  or  words  to  like  effect; 

b)  Representations  of  their  Majesties  or  of  any  member  of  the  Royal  Family. 
By  Rule  12  representations  of  the  Royal  Arms  or  Royal  Crests,  or  arms  or  crests 

so  nearly  resembling  them  as  to  lead  to  mistake,  or  of  British  Royal  Crowns,  or  of 
the  British  National  flags,  or  the  word  Royal,  or  any  other  words,  letters,  or  devices 
calculated  to  lead  persons  to  think  that  the  applicant  has  Royal  patronage  or  author- 
isation, may  not  appear  on  trade  marks  the  registration  of  which  is  apphed  for, 
with  a  proviso  in  favour  of  "old  marks"  8).  The  Registrar  may  call  for  justification 
of  the  use  of  a  representation  of  the  arms  of  a  foreign  State  or  place'),  or  for  consent 
to  the  use  of  the  arms  or  emblems  of  any  city,  borough,  town,  place,  society,  body 
corporate,  or  institution^),  or  for  consent  to  the  use  of  the  name  or  representation 
of  a  hving  person,  or  of  one  recently  dead,  the  consent  of  the  legal  representatives 
being  necessary  in  this  case®).  Moreover  where  the  name  or  a  description  of  any  goods 
appears  on  a  trade  mark  the  Registrar  may  refuse  to  register  such  mark  in  respect 
of  any  goods  other  than  the  goods  so  named  or  described  i").  But  where  the  name 
or  description  varies,  registration  with  a  statement  to  that  effect  may  be  per- 
mittedio). 

The  subjects  of  cotton  marks  and  Sheffield  marks  are  dealt  with  separately  below. 


1)  HjortVa  Application  (1910),  27  R.  P.  C.  461. 

2)  Application  of  Itala  Fabbrica  di  AutomobUi  (1910)  27  R.  P.  0.  493. 

')  See  the  proviso  to  section  9.  See  Rxile  12,  as  to  the  registration  of  old  marks,  comprising 
the  Royal  Arms,  British  National  Flags,  &o. 

*)  Richards  v.   Butcher,  [1891]  2  Ch.  522. 

fi)  Application  of  William  Hunt  <fc  Sons,  The  Erodes  Ld  (1911)  28  R.  P.  C.  302. 

°)  See  above,  as  to  this  expression.  Registration  is  now  refused  of  "Imperial",  "King's", 
"Queen's",  and  "Crown" 

7)  Rule  13. 

8)  Rule  14. 
»)  Rule  15. 

i»)  Rule  16. 
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III.  The  Register  of  Trade  Marks  and  Registration. 

The  Register  of  Trade  Marks  is  kept  at  the  Patent  Office^),  and  is  open  to  the 
inspection  of  the  public  2).  Certified  copies  of  any  entry  in  it  can  be  obtained  on  pay- 
ment of  the  prescribed  fee.  The  entries  in  the  Register  comprise  registered  trade  marks, 
the  names  and  addresses  of  their  proprietors,  notifications  of  assignments  and  trans- 
missions, disclaimers,  conditions  and  Umitations^).  No  notice  of  any  trust  is  to  be 
entered  on  the  Register  or  received  by  the  Registrar*),  but  equities  in  respect  of  a 
trade  mark  are  enforceable  5).  For  the  purposes  of  registration  goods  are  divided  into 
50  classes 6),  and  a  trade  mark  must  be  registered  in  respect  of  particular  goods 
or  classes  of  goods''),  that  is  to  say,  a  mark  may  be  registered  for  any  whole  class  or 
only  for  some  of  the  goods  comprised  in  it;  or  it  may  be  registered  in  more  than  one 
class,  but  by  separate  registrations.  A  trade  mark  should  not  be  registered  for  goods 
in  connection  with  which  it  is  not  intended  to  use  it,  as  such  a  registration  may 
result  in  an  appHcation  to  rectify  the  Register  by  striking  out  the  goods  for  which 
it  is  not  used^).  Indexes  are  kept  at  the  Trade  Marks  Office  to  assist  in  searches, 
e.g.  an  iadex  of  devices,  and  an  index  of  words. 

There  are  two  special  Registers,  one  for  Sheffield  marks  for  metal  goods,  and 
the  other  for  cotton  marks  and  known  as  the  Manchester  Register.  These  are  dealt 
with  separately  below  ^). 

Procedure. 

Registration.  It  is  not  proposed  to  deal  elaborately  with  the  procedure  necessary 
for  registration  of  a  trade  mark,  but  only  to  indicate  the  broad  outlines.  An  apphcant 
for  registration  should  seek  further  information  from  the  Trade  Marks  Branch  of 
the  Patent  Office  or  from  an  agent.  The  details  of  procedure  are  contained  in  the 
Trade  Mark  Rules  1906,  which  prescribe  the  Fees  to  be  paid,  the  Forms  to  be  used, 
and  the  classification  of  goods  into  50  classes. 

The  procedure  and  Forms  to  be  employed  differ  according  as  the  appUcation  is : 

1.  An  ordinary  appHcation. 

2.  A  special  appHcation,  that  is  to  say,  an  application  to  register  a  distinctive 
name,  signature,  or  word  or  words,  for  which  an  order  of  the  Board  of  Trade 
or  the  Court  is  necessaryio).  ' 

3.  Registration  of  a  series  of  trade  marks. 

4.  An  appHcation  for  a  standardisation  mark^^). 

5.  A  Sheffield  mark;  or 

6.  A  cotton  mark. 

1 .  Any  person  claiming  to  be  the  proprietor  of  a  trade  mark  can  apply  to  register  it, 
and  it  is  not  necessary  that  a  trade  mark  appHed  for  should  have  been  previously 
used  12).  The  appHeant  must  give  an  address  for  service  within  the  United  Kingdomi^). 
If  the  appHcation  is  made  by  a  firm  or  partnership,  it  may  be  signed  in  the  name  or 
for  and  on  behalf  of  the  firm  or  partnership  by  any  one  or  more  members  thereof. 
If  it  is  made  by  a  body  corporate,  it  may  be  signed  by  a  director  or  by  the  secretary 
or  other  principal  officer  of  such  body  corporate  i*).  An  agent  authorised  in  the  pre- 
scribed form  may  be  employed,  and  may  sign  the  appHcationi^).  The  appUcation 
goes  before  the  Registrar,  who  considers  whether  the  mark  conforms  to  the  Act  and 
whether  it  conflicts  with  any  other  trade  mark  on  the  Register,  or  is  otherwise  open 

1)  25  Southampton  Buildings,  London  W.C.  see  also  above  p.  595. 

2)  Section  7  and  Rule  96. 

^)  Section  4.  •> 

*)  Section  5. 
6)  Section  38  (2). 

«)  See  the  third  Schedule  to  the  Rules. 
')  Section  8. 

*)  See  section  37,  and  Rectification. 
»)  See  p.  621. 
1")  See  above,  p.  598. 

11)  See  above,  p.  596. 

12)  So  decided  under  earlier  Acts  in  Hitdson's  T.  M.  (1886),  32  Ch.  D.  311 ;  and  see  the  defini- 
tion of  a  trade  mark,  above  p.  595. 

13)  Rule  9. 
1*)  Rule  17. 

15)  Rules  10  and  17. 
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to  objection  under  the  Act  or  Rules.  The  Registrar  may  refuse  the  appUcation,  or 
accept  it  absolutely,  or  subject  to  conditions,  amendments  or  modifications  i). 
His  decision  is  subject  to  an  appeal  to  the  Board  of  Trade  or  the  Court,  but  the  Board 
of  Trade  may  refer  to  the  C!ourt  an  appeal  made  to  it  2).  A  decision  of  the  Board  of 
Trade  is  final,  but  a  decision  of  the  Court  is  subject  to  the  ordinary  rights  of  appeal. 
When  an  application  has  been  accepted,  it  is  advertised  in  the  Official  Journal^), 
and  any  person  may  within  one  month  from  the  date  of  advertisement  give  notice 
of  opposition. 

Opposition.  The  following  grounds  of  opposition  comprise  those  more  ordinarily 
rehed  on: 

a)  That  the  proposed  mark  is  not  a  registrable  trade  mark,  as  it  does  not  contain 
or  consist  of  one  of  essential  particulars  required  by  section  9  of  the  Act; 

b)  That  it  is  deceptive  or  otherwise  disentitled  to  protection; 

c)  That  it  too  nearly  resembles  a  registered  trade  mark  of  the  opponent; 

d)  That  it  is  calculated  to  deceive  or  to  cause  confusion  between  the  applicant's 
goods  or  business  and  the  opponent's  goods  or  business  by  reason  of  its 
resemblance  to  unregistered  trade  marks  or  to  the  trade  name  of  the  opponent, 
or  to  marks  or  pictures  used  by  him  as  advertisements  or  otherwise  in  con- 
nection with  his  business*); 

e)  That  the  trade  mark  applied  for  belongs  to  the  opponent  and  not  to  the 
apphcant. 

In  practice  some  of  these  are  often  expanded,  for  instance,  as  to  a)  by  objecting 
in  the  case  of  a  word  mark  that  it  is  not  an  invented  word,  or  is  not  a  word  having  no 
direct  reference  to  the  character  or  quality  of  the  goods,  or  that  it  is  according  to  its 
ordinary  signification  a  geographical  name  or  a  surname. 

The  procedure  on  opposition  is  laid  down  by  section  14  of  the  Act  and  by  the 
Rules^).  The  decision  of  the  Registrar  is  subject  to  appeal  to  the  Covu-t,  or,  with 
the  consent  of  the  parties,  to  the  Board  of  Trade.  The  Registrar  has  the  right  to 
appear  and  be  heard  on  the  appeal.  Full  power  is  given  to  the  tribunal  to  award 
costs.  Security  for  costs  may  be  required  in  the  case  of  an  opponent  or  appellant 
who  does  not  reside  or  carry  on  business  in  the  United  Eongdom. 

2.  In  the  case  of  a  special  appMcation  under  paragraph  5  of  section  9,  the  Regis- 
trar upon  receipt  of  the  application  causes  a  search  to  be  made  amongst  the  re- 
gistered marks  and  pending  applications  for  the  purpose  of  ascertaining  whether  there 
are  on  record  any  marks  for  the  same  description  of  goods  identical  with  the  mark 
appUed  for  or  so  nearly  resembling  it  as  to  be  calculated  to  deceive^),  and  notifies 
the  result  to  the  applicant  7),  who  has  a  month  from  the  receipt  of  the  notification 
in  which  to  send  in  a  case  in  writing  of  the  groimds  upon  which  he  relies  in  support 
of  his  application.  He  has  also  to  elect  whether  he  wiU  go  to  the  Board  of  Trade 
or  to  the  Court^).  In  the  majority  of  cases,  appUcants  elect  to  go  to  the  Board  of 
Trade,  one  advantage  of  doing  so  being  that  pubhcity  is  Jthereby  avoided  at  that 
stage,  a  matter  of  some  importance  where  the  mark  is  in  actual  use  and  is  in  danger 
of  being  refused.  The  Board  of  Trade  can  however  refer  the  application  to  the  Court. 
If  the  apphcation  is  accepted,  it  is  advertised  and  the  subsequent  proceedings  are 
the  same  as  if  it  had  been  accepted  by  the  Registrar  as  an  ordinary  apphcation  8). 

3.  Traders  frequently  desire  to  register  a  series  of  marks  only  differing  as  re- 
gards the  goods  or  trade  statements  of  price,  etc.,  and  the  Act  has  provided  for  these 
cases  by  section  26 :  Where  a  person  claiming  to  be  the  proprietor  of  several  trade 
marks  for  the  same  description  of  goods  which,  while  resembling  each  other  in  the 
material  particulars  thereof,  yet  differ  in  respect  of: 

a)  statements  of  the  goods  for  which  they  are  respectively  used  or  proposed 
to  be  used,  or 

b)  statements  of  number,  price,  quaUty,  or  names  of  places,  or 

1)  Section  12. 

2)  Section  59. 

3)  Section  13. 

*)  This  ground  of  opposition  is  really  a  particular  case  falling  under  (b). 

»)  Rules  51  to  59. 

6)  Rule  36. 

7)  Rule  37. 

8)  Rule  38. 

9)  Riile  41. 
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c)  other  matter  of  a  non-distinctive  character  which  does  not  substantially 
affect  the  identity  of  the  trade  mark,  or 

d)  colour, 

seeks  to  register  such  trade  marks,  they  may  be  registered  as  a  series  in  one  re- 
gistration. All  the  trade  marks  in  a  series  of  trade  marks  so  registered  are  deemed 
to  be,  and  are  registered  as,  associated  trade  marks^). 

Associated  trade  marks  are  only  assignable  or  transmissible  as  a  whole  and  not 
separately  2),  Association  may  be  required  by  the  Registrar  under  certain  circum- 
stances. If  application  be  made  for  the  registration  of  a  trade  mark  so  closely  re- 
sembling a  registered  trade  mark  of  the  applicant  already  on  the  Register  for  the 
same  goods  or  description  of  goods  as  to  be  calculated  to  deceive  or  cause  confusion 
if  used  by  a  person  other  than  the  appUcant,  association  may  be  required  as  a 
condition  of  registration.  Another  case  of  association  arises  on  the  registration  of 
a  trade  mark  as  a  whole  and  of  a  part  or  parts  of  it*).  Cross  references  are 
made  on  the  Register  against  each  mark  showing  with  what  other  marks  it  is 
associated*). 

4.  Applications  for  standardisation  marks  are  regulated  by  Rules  42  to  46.  They 
are  very  few  in  number  and  are  too  special  to  entitle  them  to  further  reference  here. 

5  &  6.  Apphcations  for  Sheffield  marks  and  Cotton  marks  are  dealt  with  below 
under  those  headings. 

When  an  application  for  registration  of  a  trade  mark  has  been  accepted  and  has 
not  been  opposed,  and  the  time  for  notice  of  opposition  has  expired,  or  having  been 
opposed  the  opposition  has  been  decided  in  favour  of  the  applicant,  the  Registrar, 
unless  the  Board  of  Trade  otherwise  direct,  is  to  register  the  trade  mark,  and  the  trade 
mark,  when  registered,  is  to  be  registered  as  of  the  date  of  the  apphcation  for  registra- 
tion, and  such  date  is  to  be  deemed  for  the  purposes  of  the  Act  to  be  the  date  of 
registration  5). 

The  power  given  to  the  Board  of  Trade  to  direct  the  Registrar  not  to  register  an 
accepted  trade  mark  is  intended  to  apply  to  exceptional  cases,  for  instance,  cases  of 
fraudulent  conduct  on  the  part  of  an  appUcant,  or  of  other  special  circumstances. 
The  Board  of  Trade  have  directed  that  in  cases  where  a  mark  has  been  accepted 
by  error,  the  Registrar  may  withdraw  his  acceptance,  but  the  appHcant  is  to  have 
the  right  to  be  heard  and  of  appealing  as  if  the  mark  had  been  refused  immediately 
upon  its  receipt®). 

On  the  registration  of  a  trade  mark  the  appHcant  is  entitled  to  a  certificate  of 
registration  sealed  with  the  seal  of  the  Patent  Office'). 

Where  registration  of  a  trade  mark  is  not  completed  within  twelve  months  from 
the  date  of  apphcation  by  reason  of  default  on  the  part  of  the  appHcant,  the  Registrar 
may,  after  giving  notice  of  the  non-completion  to  the  appHcant  in  writing,  treat 
the  appUcation  as  abandoned  unless  it  is  completed  within  the  time  specified  in  that 
behalf  in  such  notice,  usuaUy  fourteen  days^).  It  is  open  however  to  the  appHcant  to 
make  a  fresh  apphcation  for  registration  of  the  same  mark. 

Renewal.  Registration  is  for  a  period  of  fourteen  years,  but  it  may  be  renewed 
from  time  to  time  in  accordance  with  the  provisions  of  the  Act 9).  The  registered 
proprietor  has  to  make  an  apphcation  for  renewal,  if  he  desires  it;  each  renewal  is 
for  a  period  of  fourteen  years^O).  The  apphcation  should  be  made  not  less  than  two 
months  and  not  more  than  three  months  before  the  expiration  of  the  registrational), 
and  must  be  accompanied  by  the  prescribed  fee^^).  The  Act  and  Rules  provide  for 
two  warning  notices  to  be  sent  by  the  Registrar  to  the  registered  proprietor  at  his 
registered  address,  not  less  than  one  month  and  not  less  than  fourteen  days  before 


1)  See  Rules  27  and  49  as  to  procedure  and  as  to  wood  blocks  or  electrotypes. 

2)  Section  27. 

8)  Section  25;  marks  so  registered  are  called  combined  marks. 

*)  Rule  65. 

^)  Section  16. 

«)  Rule  63. 

')  Section  17. 

8)  Section  18,  Rule  62. 

»)  Section  28. 

10)  Section  29. 

11)  Rule  68. 

12)  ]ja  an  ordinary  case  £1. 
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the  expiration  of  the  registration^).  Further,  if  at  the  expiration  of  the  registration, 
the  renewal  fee  has  not  been  paid,  the  fact  is  advertised  in  the  Official  Journal,  and,  if 
the  fee  and  an  additional  fee^)  are  paid  within  one  month,  the  Registrar  may  renew 
the  registration.  After  the  expiration  of  the  month,  the  Registrar  may  remove  the  mark 
from  the  Register,  but  a  discretion  is  given  to  him  to  restore  the  mark  if  he  is  satisfied 
that  it  is  just  to  do  so,  and  upon  such  conditions  as  he  may  think  fit  to  impose^). 
The  fact  of  renewal  is  in  any  case  to  be  advertised  in  the  Journal*).  If  the  mark  is 
removed,  the  fact  and  the  cause  of  removal  are  entered  in  the  Register s).  The  re- 
moval of  a  trade  mark  for  non-payment  of  the  renewal  fee  would  not  debar  the  pro- 
prietor from  making  a  fresh  apphcation  to  register  at  any  time  thereafter,  but  the 
mark  would  be  treated,  at  aU  events  so  far  as  procedure  is  concerned,  as  if  it  had 
not  been  registered,  and  it  would  have  to  run  the  gauntlet  of  advertisement  and 
possible  opposition.  The  proprietor  is  protected  to  some  extent,  however,  by  a  pro- 
vision that  a  mark  removed  for  non-payment  of  renewal  fee  shaU  for  the  purpose 
of  any  apphcation  for  registration  during  one  year  after  the  date  of  such  removal, 
be  deemed  to  be  a  trade  mark  which  is  already  registered,  unless  it  is  shown  to  the 
satisfaction  of  the  Registrar  that  there  had  been  no  hona  fide  trade  user  of  the  mark 
during  the  two  years  immediately  preceding  suchremoval^).  The  effect  of  this  pro- 
vision is  that  if  another  person  came  to  register  a  similar  mark  for  the  same  descrip- 
tion of  goods  within  the  year,  his  apphcation  would  have  to  be  refused  in  accordance 
with  section  19,  or  it  would  have  to  stand  over  until  the  year  had  expired.  The  owner 
of  the  removed  mark,  if  he  continued  to  use  it,  would  in  any  case  have  the  ordinary 
right  of  a  user  of  a  mark  to  oppose  the  registration  of  a  similar  mark. 

Disclaimers. 

Every  trade  mark  must  contain  one  or  more  of  the  "essential  particulars"  pre- 
cribed  by  the  Acf),  and  may  contain  other  matter.  Under  the  system  existing 
froni  1888  to  1905  an  applicant  for  registration  was  obUged  to  dissect,  as  it  were, 
his  trade  mark  and  to  state  what  were  the  essential  particulars  which  qualified  it 
for  registration  under  the  Act,  and  to  disclaim  all  the  remainder  as  added  matter. 
An  exception  was  made  in  the  case  of  the  appUcant's  name  or  place  of  business. 
This  system  was  very  burdensome  and  in  some  cases  very  unfair  to  traders,  more 
especially  as  it  was  held  that  a  disclaimer  in  an  apphcation  for  registration  disentitled 
the  apphcant  from  relying  on  the  disclaimed  feature  in  an  ordinary  action  for 
passing  off  8).  By  the  Act  of  1905  this  system  was  swept  away,  and  was  replaced  by 
provisions  of  a  much  more  elastic  nature,  conferring  on  the  tribtmal  a  wide  discretion 
to  require  sufficient  definition  to  protect  the  rights  of  the  pubhc,  and  preserving 
all  rights  in  respect  of  the  disclaimed  matter  except  such  as  arise  out  of  registration. 
Section  15  of  the  Act  of  1905  enacts  that  "if  a  trade  mark  contains  parts  not  separ- 
ately registered  by  the  proprietor  as  trade  marks,  or  if  it  contains  matter  common 
to  the  trade  or  otherwise  of  a  non-distinctive  character,  the  Registrar  or  the  Board 
of  Trade  or  the  Court,  in  deciding  whether  such  trade  mark  shall  be  entered  or  shall 
remain  upon  the  Register,  may  require  as  a  condition  of  its  being  upon  the  Register, 
that  the  proprietor  shall  disclaim  any  right  to  the  exclusive  use  of  any  part  or  parts 
of  such  trade  mark,  or  of  aU  or  any  portion  of  such  matter,  to  the  exclusive  use  of 
which  they  hold  him  not  to  be  entitled,  or  that  he  may  make  such  other  disclaimer 
as  they  may  consider  needful  for  the  purpose  of  defining  his  rights  under  such  regis- 
tration ;  provided  always  that  no  disclaimer  upon  the  Register  shall  affect  any  rights 
of  the  proprietor  of  a  trade  mark  except  such  as  arise  out  of  the  registration  of  the 
trade  mark  in  respect  of  which  the  disclaimer  is  made".  It  wiU  be  observed  that  these 
provisions  apply  not  only  to  an  apphcation  to  register,  but  also  to  the  case  of  an 
apphcation  to  remove  a  trade  mark  from  the  Register.  In  such  a  case,  if  the  Court 
finds  that  the  registration,  as  it  exists,  cannot  stand,  but  that  the  rights  of  the  pubhc 
or  of  other  traders  can  be  sufficiently  protected  by  a  disclaimer  it  may,  instead  of 

1)  Section  30  and  Rules  71  and  72. 

2)  Ten  shillings. 

8)  Section  30  and  Rule  73. 

*)  Rule  75. 

S)  Rule  74. 

8)  Section  31. 

7)  Section  9;  see  Registrable  Trade  Marks,  above  p.  S95. 

«)  Rosenthal  v.  Reynolds  [1892]  2  Ch.  301. 
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ordering  the  removal  of  the  trade  mark  from  the  Register,  allow  a  disclaimer  to  be 
made  by  the  proprietor  of  the  trade  mark.  An  appeal  from  the  Registrar  in  an 
apphcatiori  to  register  a  trade  mark  may  be  to  the  Board  of  Trade  or  the  Courti), 
and  a  special  application  to  register  a  distinctive  word  under  paragraph  5  of  section 
9  reqiiires  an  order  of  the  Board  of  Trade  or  the  Court,  so  that  a  jurisdiction  as 
regards  disclaimers  is  given  by  section  15  to  the  Board  of  Trade,  in  appeals  which 
come  before  it,  as  well  as  to  the  Registrar  and  the  Court.  The  intention  of  the 
Legislature  was  that  trade  marks  should  be  registered  as  a  whole,  and  that  disclaimers 
should  be  the  exception  and  not  the  rule,  and  that  they  should  only  be  required  so 
far  as  they  should  be  needful  for  the  purpose  of  defining  the  rights  of  the  proprietor 
under  the  registration,  and  thereby  protecting  the  public  or  rival  traders  from  im- 
proper claims  for  a  monopoly.  The  condition  of  disclaimer  is  one  for  the  imposition 
of  which  some  good  reason  ought  to  be  established  rather  than  one  which  ought 
to  be  imposed  unless  some  good  reason  to  the  contrary  is  made  out  2).  Three  cases 
in  which  disclaimers  may  be  required  are  mentioned  in  the  section.  A  trade  mark 
may  be  registered  as  a  whole,  and  if  a  part  of  it  contains  an  essential  particular 
within  the  meaning  of  the  Act,  and  the  proprietor  is  entitled  to  the  exclusive  use  of 
the  part,  he  may  register  the  whole  and  also  the  part  as  combined  trade  marks  ^). 
The  first  case  dealt  with  in  section  15  is  that  of  a  trade  mark  containing  parts  not 
separately  registered  as  trade  marks;  in  such  a  case  a  disclaimer  may,  if  necessary, 
be  required  of  such  parts.  The  second  case  is  that  of  matter  common  to  the  trade. 
This  may  be  of  a  nature  which  is  'prima  facie  distinctive,  but  has  in  fact  become  com- 
mon, or  for  some  reason  is  open  to  the  trade*).  In  regard  to  old  marks,  the  Courts 
adopted  the  rule  that  use  of  a  mark  by  more  than  three  persons  for  the  same  or  similar 
goods  made  it  common  to  that  trade;  and  probably  a  similar  rule  would  be  adopted 
as  a  test  for  what  is  common  matter  under  section  15.  It  does  not  necessarily  follow 
that  because  an  apphcant  has  made  a  claim  to  the  monopoly  of  certain  matter  and 
failed,  e.g.  because  it  is  common  to  the  trade,  that  the  condition  of  disclaimer  should 
be  imposed^).  The  third  case  is  of  matter  of  a  non-distinctive  character,  that  is  to  say, 
descriptive  matter.  But  as  already  stated,  it  is  not  the  intention  of  the  Act,  nor  is 
it  the  practice  now,  to  require  disclaimers  to  be  made  of  all  descriptive  matter. 
Notwithstanding  that  a  label,  for  instance,  contains  ordinary  descriptive  matter, 
no  exclusive  right  thereto  would  be  conferred  by  the  registration,  and  it  is  expressly 
provided  that  no  registration  imder  the  Act  shall  interfere  with  any  hona  fide  use 
by  a  person  of  his  own  name  or  place  of  business  or  that  of  any  of  his  predecessors 
in  business  or  the  use  by  any  person  of  any  hona  fide  description  of  the  character 
or  quality  of  his  goods  ^).  In  an  action  for  infringement  of  a  trade  mark,  no  complaint 
could  be  successfully  made  of  the  use  by  the  defendant  of  matter  disclaimed  by  the 
plaintiff,  but  the  disclaimer  does  not  affect  other  rights  of  the  proprietor,  e.g.  the 
disclaimed  matter  might  under  some  circumstances  be  reUed  on  in  an  action  for 
passing  off. 

It  is  provided  by  Rule  34  that  the  Registrar  may  call  on  an  apphcant  to  insert 
in  his  appHcation  such  disclaimer  as  "the  Registrar  may  think  fit  in  order  that  the 
public  generally  may  understand  what  the  applicant's  rights,  if  his  mark  is  registered, 
will  be.  This  Rule  possibly  goes  beyond  the  terms  of  section  15 ;  for  the  words  referring 
to  the  understanding  of  the  pubhc''),  appear  to  set  up  a  different  test  from  that 
which  the  section  sets  up,  namely,  what  is  needful  for  the  purpose  of  defining  the 
roprietor's  rights.  If  the  rule  were  interpreted  as  going  beyond  the  section,  it  might 
-e  held  to  be  ultra  vires,  for  although  there  is  power  to  make  rules  for  regulating  the 
practice  under  the  Act^),  disclaimers  are  not  a  mere  matter  of  practice  and  are  ex- 
pressly dealt  with  in  the  Act  itself.  However,  it  is  beheved  that  according  to  the 
practice  of  the  office,  it  is  not  attempted  to  push  the  requkements  of  the  Rule  beyond 
those  of  the  section. 


I 


1)  Section  12  (4)  and  section  14  (5). 

2)  Albert  Baker  tt)  Go's  Application  [1908]  2  Ch.  86. 

3)  Section  25.  „  r        .    ^  ,     a      t    .■ 

4)  Burland  v.  Broxburn  Oil  Co.  (1889),  42  Ch.  D.  274;  Albert  Baker  d>  Cos  Applwatwn, 

[1908]  2  Ch.  86. 

8)  See  the  last  case  cited. 

6)  Section  44. 

')  The  disclaimers  appear  only  on  the  Register. 

8)  Section  69. 
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IV.  Restrictions  on  Registration. 

a)  Marks  disentitled  to  protection. 

A  mark  may  possess  the  attributes  required  by  the  Act  for  a  registrable  trade 
mark,  but  yet  may  be  disqualified  for  registration.  The  disqualification  may  arise  from 
its  conflicting  with  a  mark  already  on  the  Register  or  with  respect  to  which  an  applic- 
ation to  register  is  pending,  or  it  may  be  of  a  more  general  nature,  namely,  that  it 
offends  against  the  provision  that  "it  shall  not  be  lawful  to  register  as  a  trade  mark, 
or  part  of  a  trade  mark,  any  matter  the  use  of  which  would,  by  reason  of  its  being 
calculated  to  deceive  or  otherwise,  be  disentitled  to  protection  in  a  Court  of  Justice, 
or  would  be  contrary  to  law  or  morality,  or  any  scandalous  design"  i).  The  section 
quoted  might  have  been  construed  so  as  to  be  confined  to  what  is  to  be  found  in  the 
mark  itself  without  comparison  with  other  marks  or  with  words  or  marks  used  by 
other  traders,  for  instance  to  some  inherent  falsity  such  as  to  disentitle  it  to  recogni- 
tion in  a  Court  of  Justice.  It  has  however  been  applied  more  widely^),  so  that  there 
is  some  overlapping  with  the  sections  prohibiting  the  registration  of  identical  or 
resembling  marks,  which  are  set  out  below.  But  under  section  11  the  main  object 
of  the  Legislature  appears  to  be  the  protection  of  the  pubhc  from  deception  rather 
than  of  the  rights  of  rival  traders,  although  incidentally  these  may  be  guarded,  and  in 
fact  the  section  is  very  often  rehed  on  in  oppositions  to  registration.  Decep- 
tiveness  may  arise  from  other  causes  than  resemblance  to  a  registered  trade  mark, 
e.g.  resemblance  to  an  ixnregistered  mark,  or  to  a  trade  name,  or  by  reason  of  the 
mark  contaioing  a  prominent  feature  of  another  trade  mark  3),  or  by  reason  of  its 
containing  the  words  "trade  mark"  in  such  a  position  as  to  lead  to  the  behef  that  a 
particular  part  only  of  the  mark  is  the  trade  mark*).  Whatever  may  be  covered  by 
the  words  "or  otherwise"  in  section  11,  the  presence  of  matter  not  capable  of  protec- 
tion by  reason  of  being  descriptive  does  not  "disentitle"  the  mark  to  protection; 
the  word  "disentitled",  is  not  equivalent  to  "not  entitled" 5).  An  instance  of  the 
operation  of  section  11  is  the  refusal  of  registration  of  the  word  "Shamrock"  for  goods 
not  of  Irish  origin^).  In  another  case  the  Court  refused  registration  of  the  word 
"motricine"  for  petrol  spirit,  there  being  already  on  the  Register  the  word  "motorine" 
for  lubricatiag  oU,  the  refusal  being  based  on  the  possibihty  of  the  pubHc"confusing 
the  two  words,  and  of  the  serious  consequences  that  might  ensue  owing  to  the 
explosive  properties  of  the  petrol  spirit  7). 

Where  any  doubt  really  arises  whether  a  trade  mark  is  prohibited  fromjbeing 
registered,  either  by  section  11  or  by  reason  of  resemblance  to  another  registered 
trade  mark,  the  onus  falls  on  the  applicant.  This  was  clearly  laid  down  in  the  "Fruit 
Salt"  caseS),  where  Lord  Watson  said  "These  prohibitory  clauses^)  cast  upon  the 
apphcant  the  duty  of  satisfying  the  Comptroller,  or  the  Court,  that  the  trade  mark 
which  he  proposes  to  register  does  not  come  within  their  scope.  In  an  inquiry  hke 
the  present,  he  does  not  hold  the  same  position  which  he  would  have  occupied  if  he 
had  been  defending  himseK  against  an  action  for  infringement.  There  the  onus  of 
showing  that  his  trade  mark  was  calculated  to  mislead  rests,  not  on  him,  but  upon 
the  party  alleging  infringement;  here  he  is  in  petitorio,  and  must  justify  the  regis- 
tration of  his  trade  mark  by  showing  affirmatively  that  it  was  not  calculated  to 
deceive.  It  appears  to  me  to  be  a  necessary  consequence  that,  in  diibio,  his  applica- 
tion ought  to  be  disallowed".  And  quite  apart  from  these  prohibitory  sections,  the 
Registrar  has  a  discretion  to  refuse  registration,  which  must,  of  course,  be  reasonably 
and  not  capriciously  exercised  i"). 

ij  Section  11. 

2)  See  AlbeH  Baker  &  Go's  Application  [1908]  2  Ch.  86. 

2)  This  was  the  case  in  Eno  v.  Dunn  (1890),  15  App.  Gas.  252,  where  the  mark  was  applied 
for  in  respect  of  baking  powder  and  contained  the  words  "fruit  salt"  the  opponents'  goods  being 
known  as  "Eno's  Fruit  Salt".  The  case  was  decided  under  the  corresponding  section  of  the  Act 
of  1883,  namely,  section  73. 

*)  Apollinaris  Go's  T.  M.  [1891]  2  Ch.  186,  cf.  Base's  T.  M.  [1902]  2  Ch.  579. 

6)  Faulders  T.  M.  (1901)  18  R.  P.  C.  37. 

6)  McGlennon's  Application,  (1908)  25  R.  P.  C.  797. 

')  Price's  Patent  Gandle  Go's  T.  M.  [1907]  2  Ch.  435. 

8)  Eno  V.  Dunn,  (1890),  15  App.  Cas.  257. 

8)  The  corresponding  sections  of  the  Act  of  1883. 

1')  See  Erw>  v.  Dunn,   supra,  and  Section   12  (2);   see  also  Du  Cros'  Application  (1912J 
29  R.  P.  C.  65. 
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b)  Identical  Trade  Marks. 

Section  19  of  the  Act  of  1905  provides  as  follows :  "Except  by  order  of  the  Court 
or  m  the  case  of  trade  marks  in  use  before  the  thirteenth  day  of  August  1875,  no  trade 
mark  shaU  be  registered  in  respect  of  any  goods  or  description  of  goods  which  is 
identical  with  one  belonging  to  a  different  proprietor  which  is  already  on  the  Register 
with  respect  to  such  goods  or  description  of  goods,  or  so  nearly  resembUng  such  a 
trade  mark  as  to  be  calculated  to  deceive".  And  by  section  20 :  "Where  each  of  several 
persons  claims  to  be  proprietor  of  the  same  trade  mark,  or  of  nearly  identical  trade 
marks  in  respect  of  the  same  goods  or  description  of  goods,  and  to  be  registered  as 
such  proprietor,  the  Registrar  may  refuse  to  register  any  of  them  until  their  rights 
have  been  determined  by  the  Court,  or  have  been  settled  by  agreement  in  a  manner 
approved  by  him  or  (on  appeal)  by  the  Board  of  Trade". 

Section  19  deals  with  the  case  of  a  mark  appUed  for  resembling  a  registered 
trade  mark.  Section  20  deals  with  the  case  of  concurrent  apphcations  to  register 
similar  marks. 

Other  cases  in  which  deception  may  occur  are  provided  for  by  the  general 
provisions  of  section  11,  quoted  above,  prohibiting  the  registration  of  a  deceptive 
mark  or  deceptive  matter. 

In  section  19  an  exception  is  made  in  favour  of  old  marks,  that  is  to  say,  marks 
used  before  the  passing  of  the  first  Registration  Act ;  in  regard  to  such  marks  the  prac- 
tice has  been, under  what  is  known  as  the  "Three  mark  rule",  to  allow  registration 
of  not  more  than  three  similar  marks  for  the  same  goods ;  if  more  than  three  persons 
used  the  mark,  it  was  treated  as  common.  The  Registrar  has  no  discretion  conferred 
on  him  to  allow  the  registration  of  a  new  mark  which  nearly  resembles  a  trade 
mark  already  on  the  Register  for  the  same  description  of  goods ;  he  must  refuse  the 
application,  and  the  Court  alone  can  allow  registration.  The  Court,  however,  would 
presumably  not  do  so,  unless  the  case  should  fall  within  one  of  the  express  provisions 
of  the  Act  allowing  double  registration,  for  instance  in  a  case  of  honest  concurrent 
user  or  other  special  circumstances^),  or  under  section  20,  quoted  above,  or  possibly 
in  special  circumstances,  e.g.  a  case  of  opposition  in  which  conditions  can  be  imposed 
on  the  appHcant  to  protect  the  opponent,  for  instance,  a  condition  hmiting  the  use 
of  a  mark  to  a  particular  district 2).  If  a  person  appUes  to  register  a  mark  resembUng 
his  own  registered  trade  mark,  the  case  does  not  faU  under  section  19,  but  under 
section  24,  and  association  on  the  Register  of  the  two  marks  may  be  required*). 
The  registration  of  duplicate  trade  marks  is  not  prohibited  by  section  19  or  section  20, 
unless  the  goods  jn  respect  of  which  they  are  proposed  to  be  registered  are  the  same 
or  of  the  same  description.  For  the  purpose  of  registration,  goods  are  divided  into 
50  classes,  but  on  the  one  hand  goods  may  not  be  of  the  same  description,  although 
included  ia  the  same  class,  for  instance,  boots  and  bonnets  are  both  included  in 
class  38,  and  playing  cards  and  copying  presses  in  class  39.  On  the  other  hand, 
goods  may  be  of  the  same  description,  although  inserted  in  different  classes,  e.g. 
rubber  boots  and  shoes  come  within  class  38,  while  class  40  includes  goods  manufac- 
tured from  india-rubber  and  gutta-percha  not  included  in  other  classes*).  The  ques- 
tion whether,  for  the  purposes  of  registration,  goods  are  of  the  same  description 
must  be  judged  of  and  decided  from  the  business  point  of  view;  so  that  it  is  of  import- 
ance to  know  whether  or  not  the  goods  are  usually  dealt  in  at  the  same  estabUshments  ^). 

In  a  recent  case*)  the  apphcants,  a  Canadian  company,  were  applying  for  the 
registration  of  a  trade  mark  of  which  the  distinctive  feature  was  a  Maltese  cross, 
the  goods  being  boots  and  shoes  made  partly  or  whoUy  of  india-rubber.  They  had 
used  the  mark  largely  in  Canada  on  various  goods,  and  had  done  some  business  in 
England  in  goloshes  and  rubber  soled  shoes.  The  opponents  did  not  manufacture 
or  deal  in  boots  or  shoes,  but  manufactured  and  dealt  in  a  variety  of  rubber  goods, 
and  had  a  registered  trade  mark  of  which  the  distinctive  part  was  a  Maltese  cross 
in  class  40  in  respect  of  goods  manufactured  from  india-rubber  and  gutta-percha  not 

1)  Section  21;  see  below. 

2)  Section  14  (4). 

3)  Section  24. 

*)  Gutta  Percha  and  India  Rubber  Co.  of  Torontos  Application  [1909]  2  Ch.   10. 

6)  Australian  Wine  Importers  Application,  (1889)  41  Ch.  D.  278,  and  Price's  Patent  Candle 
Go's  T.  M.  [1907]  2  Ch.  435.  In  the  former  case  the  view  was  expresed  that  wine  and  spirits 
were  goods  of  the  same  description. 
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included  in  other  classes.  It  was  held  that  the  goods  included  in  the  application 
were  the  same  description  of  goods  as  those  included  in  the  opponent's  registration, 
although  in  different  classes,  and  the  apphcation  was  refused  by  the  Registrar,  and 
on  appeal  by  the  Court  of  first  iflstance,  and  subsequently  by  the  Court  of  Appeal^). 
The  following  passage  from  the  judgment  of  the  Master  of  the  Rolls  explains  the 
meaning  of  the  phrase  "same  description  of  goods".  "It  was  apparently  felt  by  the 
Legislature  to  be  desirable,  having  regard  to  the  fact  that  the  classes,  which  are  fifty 
in  number,  overlap  to  a  considerable  extent,  not  to  Umit  the  protection  as  was  origin- 
ally done  to  cases  where  an  apphcant  applied  to  register  in  that  class  in  which  the 
opponent  was  already  registered,  but  to  give  a  wider  protection.  If  it  can  be  made 
out  that  the  "description  of  goods"  for  which  a  mark  is  registered  is  substantially 
of  the  same  character  as  that  for  which  a  new  mark  is  proposed,  the  newcomer  shall 
not  be  entitled  to  claim  registration,  except  by  leave  of  the  Court,  if  it  appears  that 
the  new  mark  so  nearly  resembles  the  old  as  to  be  calculated  to  deceive,  or,  to  use 
language  which  is  to  be  foimd  in  many  of  the  judgments,  to  create  confusion.  It 
has  also  been  decided  that  the  words  "description  of  goods"  are  not  to  be  read  solely 
v/ith  reference  to  the  class  in  which  the  registration  is  effected.  "Description  of  goods" 
may  be  narrower  than  the  whole  class,  but  it  may  also  be  wider,  in  this  sense,  that  it 
may  include  articles  in  a  different  class.  The  matter  should  be  looked  at  from  a 
business  and  commercial  point  of  view,  and  if  the  Court  is  satisfied  that  the  goods, 
although  in  different  classes,  are  really  the  same  description  of  goods,  the  opponent 
is  entitled  to  claim  the  benefit  of  section  19." 

In  practice  many  cases  occur  in  which  it  is  difficult  to  say  whether  one  trade 
mark  so  nearly  resembles  another  as  to  be  calculated  to  deceive.  Generally  it  may 
be  said  that  the  Court  is  anxious  to  safeguard  the  owner  of  a  registered  trade 
mark  from  having  his  domain  invaded  by  a  rival  trader  who  comes  to  register  a 
new  mark,  and  it  is  well  settled  that  an  opposition  may  be  successful,  although 
the  proposed  mark  is  not  so  hke  the  registered  trade  mark  as  to  be  an  infringement 
of  it.  But  the  general  rules  of  comparison  are  the  same  in  both  cases.  In  the  case 
of  word  marks,  the  resemblance  to  the  ear  as  well  as  to  the  eye  must  be  considered. 
And  where  the  registered  trade  mark  contains  some  prominent  pictorial  feature, 
which  in  use  has  given  a  name  to  the  mark  or  the  goods,  then  another  mark  may 
be  considered  deceptive  by  reason  of  including  that  name.  Or  conversely  the  re- 
gistered mark  may  contain  the  name  and  the  proposed  mark  conflict  with  it 
by  suggesting  the  same  name  2).  This  kind  of  deception  sometimes  occurs  where 
the  trade  is  largely  in  foreign  countries  or  among  native  races.  In  a  well-known 
case^)  the  plaintiffs'  mark  had  become  known  in  India  by  words  meaning  "two  ele- 
phants", owing  to  the  presence  in  it  of  two  elephants,  which  were  depicted  with 
a  banner  between  them;  the  defendant's  label  also  had  two  elephants  with  a 
banner  between  them  but  there  were  considerable  differences  between  the  labels. 
It  was  held  that  the  defendants  had  infringed,  and  Lord  Selbome  said  "although  the 
mere  appearances  of  those  two  tickets  could  not  lead  anyone  to  mistake  one  for 
another,  it  might  easily  happen  that  they  might  both  be  taken  by  natives  of  Aden 
or  of  India,  unable  to  read  and  understand  the  English  language,  as  equally  symboMcal 
of  the  plaintiffs'  goods". 

In  comparing  two  marks,  it  must  be  borne  in  mind  that  the  ultimate  purchaser 
wiU  in  all  likelihood  not  see  them  side  by  side;  one  has  to  consider  the  case  of  an 
ordinary  purchaser,  or  even  an  unwary  purchaser,  who  has  in  his  mind  only  the 
main  features  of  the  registered  mark  and  has  goods  bearing  the  proposed  mark 
put  before  him.  The  fact  that  each  mark  bears  the  owner's  name  will  have  a  bearing 
in  a  doubtful  case,  but  the  evidence  may  show  that  the  purchasers  of  the  goods  of 
the  registered  owner  are  accustomed  to  look  to  features  other  than  the  name.  Thus  in 
the  "Yorkshire  ReUsh"  case*)  it  was  established  that  a  considerable  proportion  of 
the  customers  did  not  know  the  name  of  the  manufacturers  of  the  sauce,  and 
many  of  them  were  persons  of  the  ilUterate  class.  But  the  Court  wUl  notj  in  ordinary 
cases  at  all  events,  give  much  thought  to  the  stupid  customer^).  If  the  goods  are  of 
an  expensive  nature,  e.  g.  a  mechanical  piano-player,  the  customer  will  be  presumed 

1)  Cfutta  Percha  and  India  Rubber  Co.  of  Toronto's  Application  [1909]  2  Ch.  10. 

2)  Anglo-Swiss  Condensed  Milk  Co.  v.  Metcalf  (1886),   31  Ch.  D.  454  (Dairy-maid  milk). 

3)  Johnston  v.  Orr-Ewing,  (1882)  7  App.  Cas,  219. 

*)  Powell  V.  Birmingham  Vinegar  Brewery  Co.  [1897]  A.  C.  710. 

6)  Payton  <Ss  Co.  Ld.  v.   Titus  Ward  &  Co.  Ld.  (1900)   17  R.  P.  C.  58. 
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to  exercise  more  care  in  his  purchase  than  in  the  case  of  an  article  usually  bought 
by  servants  or  persons  of  a  poor  class.  If  there  are  material  differences  between 
the  goods  on  which  the  two  marks  will  be  placed,  that  is  a  fact  to  be  taken  into 
account  m  considering  whether  there  is  hkely  to  be  deception  or  confusion. 

Before  the  Act  of  1905,  registration  always  conferred  on  the  registered  owner 
the  exclusive  right  to  use  the  mark  in  any  colour,  so  that  the  comparison  between 
two  marks  had  to  be  on  this  footingi).  And  this  will  still  be  so  under  the  Act  of  1905, 
unless  the  registered  mark  is  under  section  10  registered  with  a  limitation  in  respect 
of  colour.  If  it  is  registered  with  such  a  limitation,  it  might  be  that  the  proposed  mark 
if  hmited  to  other  colours  or  to  exclude  the  colours  of  the  registered  mark,  would  not 
be  deceptive,  although  apart  from  such  limitation  it  might  be. 

The  Court  wiU,  in  the  absence  of  evidence  of  intention  to  use  a  mark  in  an  im- 
proper manner,  assume  that  an  appUcant  wiU  make  a  fair  and  proper  use  of  his  mark 
when  registered  2).  But  it  will  have  regard  to  the  possibihty  of  the  mark  or  portions 
of  it  becoming  indistinct  by  reason  of  wear. 

The  mere  occurrence  in  the  appHcant's  and  opponent's  mark  of  a  feature  which  is 
common  will  not  of  itseK  be  a  sufficient  ground  of  oppositions),  but  the  marks  should 
be  compared  as  a  whole,  and  the  existence  in  each  of  similar  common  features  may, 
if  there  is  some  similarity  in  the  distinctive  features,  lead  to  the  apphcation  being 
rejected*).  And  it  is  conceivable  that  a  particular  arrangement  of  common  features 
might  be  distinctive.  And  although  the  use  of  marks  of  the  same  general  type  as 
the  mark  in  question  (e.g.  diamond  marks)  may  be  common  in  the  trade,  the  parti- 
cular form  of  that  mark  adopted  may  be  distinctive  S). 

Section  20,  which  is  set  out  above,  provides  for  cases  of  concurrent  applications 
for  the  same  or  nearly  identical  trade  marks  in  respect  of  the  same  goods  or  descrip- 
tion of  goods.  The  practice  under  previous  Acts  was  not  to  allow  the  registration 
of  similar  marks  for  the  same  description  of  goods,  except  in  the  case  of  old  marks, 
that  is,  marks  used  before  the  13th  of  August,  1875.  As  a  general  rule,  this  practice 
woiild  be  followed  under  the  present  Act.  Instances  sometimes  occur  however  of 
similar  marks  being  used  by  traders  without  the  marks  coming  into  conflict  and 
perhaps  even  without  knowledge  on  the  part  of  the  respective  proprietors  of  the  other 
marks;  such  instances  usually  occur  by  reason  of  the  trade  being  local  and  in  dif- 
ferent districts.  The  Act,  in  order  to  meet  such  cases,  provides  that  in  case  of  honest 
concurrent  user  or  of  other  special  circumstances,  which,  in  the  opinion  of  the  Court, 
make  it  proper  so  to  do,  the  Court  may  permit  the  registration  of  the  same  trade  mark, 
or  of  nearly  identical  trade  marks,  for  the  same  goods  or  description  of  goods  by  more 
than  one  proprietor,  subject  to  such  conditions  and  limitations,  if  any,  as  to  mode  or 
place  of  user  or  otherwise,  as  it  may  think  right  to  impose 8).  Where  one  of  the  mar£s 
in  question  is  already  registered,  the  other  can  only  be  registered  by  permission  of  the 
Court  under  this  section;  but  where  neither  is  registered,  the  rights  of  the  parties 
may  be  determined  by  the  Court,  or  may  be  settled  by  agreement  between  the  pro- 
prietors in  a  maimer  approved  by  the  Registrar  or  (on  appeal)  by  the  Board  of  Trade  ' ) . 
If  one  only  of  the  marks  has  been  in  actual  use,  it  is  presumed  that  the  Court  would 
as  a  general  rule  determine  the  rights  by  allowing  registration  of  that  one  only; 
at  all  events  where  a  reputation  has  been  acquired  under  it^).  Where  both  have  been 
in  use,  then  the  Court  has  to  decide  whether  one  of  them  and  which  has  the  right 
to  be  registered.  In  a  recent  case,  registration  was  allowed  of  a  mark  which  had  been 
used  for  20  years  although  the  opponent  had  used  it  for  five  or  six  years  9).  In  the  case 
of  honest  concurrent  user  or  of  other  special  circumstances  the  Court  may  permit  the 
registration  of  both  marks,  either  subject  to  conditions  and  limitations  or  not.  Idmit- 

1)  Societe  Anonyme  dee  Verreries  de  VEtoile  [1894]  2  Ch.  26  (Red  Star  Brand  for  glass). 

2)  Kiitnow's  T.  M.  (1893)  10  B.  P.  C.  401. 

3)  Jamieson  v.  Jamieaon,  15  R.  P.  C.  169;  PayUm  v.  Snelling  Lampard  dh  Co.  17  R.  P.  C. 
48,  628;  and  see  Albert  Baker  <fc  Go's  Application  [1908]  2  Ch.  86. 

*)  Christiansen's  T.  M.  (1886)  3  R.  P.  C.  54. 

6)  Baas  RatcUff  «fc  Orettons  T.  M.  (1902)  19  R.  P.  C.  529. 
8)  Section  21. 

7)  Section  20,  supra,  p.  607. 

8)  Kenrick  &  Jefferson's  Application,  (1909)  26  R.  P.  C.  641. 

»)  Sovthall  Bros,  db  Barclay's  T.  M.  (1911)  28  R.  P.  C.  481 ;  the  opponent  was  not  applying 
for  registration;  if  he  had,  a  case  under  section  21  for  concurrent  registration  mighl  have 
arisen. 
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ations  as  regards  colour  are  amongst  ttose  which  the  Court  might  in  a  particular 
case  impose^).  Cases  of  apportionment  of  trade  marks  on  the  dissolution  of  a  part- 
nership or  under  other  circumstances  causing  a  division  of  goodwill  are  specially 
provided  for  under  another  section  2), 

V.  Assignment. 

The  registered  proprietor  of  a  trade  mark  has  power  to  assign  it  subject  to  any 
rights  appearing  from  the  Register  to  be  vested  in  any  other  person^).  No  trust  is 
allowed  to  be  entered  in  the  Register*).  But  notifications  of  assignments  (whether 
absolute  or  by  way  of  security)  and  transmissions  s),  notifications  of  agreements 
affecting  the  mark,  e.g.  of  a  contract  for  sale,  or  limitations  placed  on  the  Register 
to  protect  another  trader,  may  appear  on  the  Register,  and,  if  so,  the  assignee  of  a 
trade  mark  takes  subject  to  the  rights  appearing  to  be  conferred.  Moreover  if  the  as- 
signee has  at  the  date  of  his  assignment  notice  of  any  equitable  right  in  a  person  other 
than  the  assignor,  although  no  notice  of  it  appears  on  the  register,  the  ordinary  rule 
in  the  case  of  other  property  apphes,  and  the  assignee  takes  subject  to  such  right. 
It  is  expressly  provided  that  equities  in  respect  of  a  trade  mark  may  be  enforced  in 
like  manner  as  in  respect  of  any  other  personal  property  6).  The  power  of  the  owner 
of  a  trside  mark  to  assign  it  was,  even  before  the  Registration  Acts,  held  to  be  sub- 
ject to  a  quahfication,  namely,  that  it  must  be  assigned  together  with  the  goodwill 
of  the  business  of  the  assignor  or  of  such  part  of  the  goodwill  as  exists  in  respect  of 
the  goods  in  connection  with  which  the  mark  is  used.  This  qualification  is  not  a 
merely  artificial  or  technical  one ;  it  arises  directly  from  the  nature  of  a  trade  mark, 
as  indicating  a  trade  connection  between  the  goods  upon  which  it  is  used  and  the 
owner  of  the  mark.  If  a  mark,  when  seen  on  goods  of  a  particular  kind,  would  lead 
persons  to  behave  that  they  emanate  from  a  particular  trader,  then  it  would  be  a 
fraud  on  the  pubUc  if  the  law  allowed  the  trader  to  assign  his  mark  withotit  at  the 
same  time  assigning  the  goodwill  of  his  business  as  a  whole  or  at  aU  events  of  that 
part  relating  to  the  particular  kind  of  goods.  And  in  special  cases,  where  the  goods 
are  the  production  of  a  particular  person  and  involve  the  exercise  of  particular 
skill  on  his  part  and  a  mark  used  by  him  on  them  thus  indicates  his  personal  work, 
it  may  be  unassignable'').  So  if  a  trade  mark  indicates  that  the  goods  emanate 
from  a  particular  factory,  it  can  only  be  assigned  so  as  to  go  with  the  factory.  And 
it  it  indicates  goods  made  according  to  a  secret  recipe  or  process  it  is  only  assignable 
with  the  secret 8).  It  is  not  necessary  that  the  goodwill  and  trade  mark  should  be 
assigned  by  the  same  instrument  or  precisely  at  the  same  time ;  nor  is  it  necessary 
that  goodwill  should  be  described  by  that  term ;  the  assignment  may  leave  the  matter 
to  be  inferred. 

The  general  principle  above  stated  has  been  incorporated  in  the  Act  of  1905, 
(as  it  was  in  the  previous  Acts),  section  22  of  which  provides  that  "a  trade  mark  when 
registered  shall  be  assigned  and  transmitted  only  in  connection  with  the  goodwill 
of  the  business  concerned  in  the  goods  for  which  it  has  been  registered  and  shall  be 
determinable  with  that  goodwill".  So  intimate  is  the  connection  between  goodwill 
and  trade  marks,  that  if  the  goodwill  of  a  business  is  assigned  without  any  express 
mention  of  the  trade  marks  used  in  it,  they  will  nevertheless  pass  by  implication^). 

If  a  trade  mark  is  registered  in  respect  of  several  distinct  Mnds  of  goods  included 
in  one  class,  and  is  expressed  to  be  assigned  with  the  goodwill  of  the  business,  but 
in  fact  there  is  no  goodwill  at  the  date  of  the  assignment  in  respect  of  certain  of  the 
goods,  e.g.  owing  to  the  owner  of  the  business  not  dealing  in  such  goods,  the  assign- 
ment wiU  only  be  effective  ia  respect  of  those  goods  in  which  goodwill  existsi").  So 
where  the  assignors  were  manufacturers  of  sheet  iron  but  the  mark  assigned  was 

1)  Section  10. 

2)  Section  23. 

')  Section  38.    The  section  is  set  out  in  full  below;  see  Effect  of  Registration,  p.  616. 
*)  Section  5. 
s)  Section  4. 
8)  Section  38  (2). 

')  See  the  judgments  in  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  (1864),  4  D.  J.  &  S. 
510;  11  H.  L.  C.  523,  and  Thorneloe  v.  Hill,  (1894}  11  R.  P.  C.  61. 
*)  See  the  Chartreuse  Case,  I^ecouturier  v.  Bey  [1910]  A.  C.  262. 
«)  Shipwright  v.  Clements  (1871),   19  W.  R.  599. 
10)  Edwards  v.  Dennis  (1885),  30  Ch.  D.  454. 
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legistered  for  unwrought  and  partly  wrought  metals  used  in  manufacture,  the  assignee 
only  acquired  rights  in  the  mark  so  far  as  related  to  sheet  iron. 

On  the  dissolution  of  a  partnership,  unless  the  goodwill  and  trade  marks 
belong  by  agreement  to  some  only  of  the  partners,  they  are  partnership  property 
and  should  be  realised  for  the  benefit  of  the  partners^).  It  has  been  decided  that 
where  a  dissolution  occurs  without  any  sale  or  assignment  of  the  goodwill,  each 
of  the  partners  may  continue  to  use  the  trade  name,  so  long  as  such  use  is  not  of 
such  a  nature  as  to  involve  the  other  partner  in  habiUty  or  to  mislead  the  pubUc^), 
and  probably  the  rights  are  similar  as  regards  the  firm's  trade  marks. 

A  section  was  introduced  into  the  Act  of  1905  to  meet  certain  difficulties  that 
had  previously  arisen  in  apportionment  of  trade  marks  on  a  dissolution  of  partner- 
Bhip3).  It  provides  as  follows :  "In  any  case  where  from  any  cause,  whether  by  reason 
of  dissolution  of  partnership  or  otherwise,  a  person  ceases  to  carry  on  business,  and 
the  goodwill  of  such  person  does  not  pass  to  one  successor,  but  is  divided,  the  Registrar 
may  (subject  to  the  provisions  of  this  Act  as  to  associated  trade  marks),  on  the 
application  of  the  parties  interested,  permit  an  apportionment  of  the  registered 
trade  marks  of  the  person  among  the  persons  in  fact  continuing  the  business,  subject 
to  such  conditions  and  modifications,  if  any,  as  he  may  think  necessary  in  the  pubho 
interest".  Associated  trade  marks  cannot  however  be  separately  assigned  or  trans- 
mitted. The  Registrar  would  probably  object  to  an  apportionment  which  resulted 
in  similar  marks  being  registered  in  the  names  of  different  proprietors  in  respect 
of  the  same  description  of  goods.  The  application  for  an  apportionment  has  to  be 
accompanied  by  a  case,  that  is  to  say,  a  written  statement  setting  out  fuUy  aU  the 
material  facts*).  There  is  a  right  of  appeal  from  the  decision  of  the  Registrar  to  the 
Board  of  Trade.  Upon  an  apportionment  being  made,  a  note  of  it  is  entered  in  the 
Register  in  connection  with  each  of  the  registered  trade  marks  together  with  the  date 
of  the  decision 5). 

On  the  death  of  a  sole  trader  his  trade  marks  pass  or  devolve  with  the. goodwill 
of  his  business,  that  is  to  say,  in  the  absence  of  any  disposition  by  wiU,  to  his  legal 
personal  representative  or  representatives.  Any  attempt  by  a  testator  to  divorce 
the  trade  marks  from  goodwill  would,  in  accordance  with  the  principle  above  stated, 
result  in  no  rights  in  them  passing  to  the  person  to  whom  they  were  purported  to  be 
given. 

Subject  to  the  provisions  of  the  Act,  where  a  person  becomes  entitled  to  a  regis- 
tered trade  mark  by  assignment,  transmission,  or  other  operation  of  law,  the  Regis- 
trar, on  request  made  in  the  prescribed  manner,  and  on  proof  of  title  to  his  satis- 
faction, is  to  cause  the  name  and  address  of  such  person  to  be  entered  on  the  Re- 
gister as  proprietor  of  the  trade  mark^).  There  is  an  appeal  from  the  Registrar  to 
the  Court,  or  with  the  consent  of  the  parties  to  the  Board  of  Trade^).  The  request 
to  the  Registrar  may  be  jointly  by  the  assignor  and  assignee,  or  by  the  assignee  or 
person  entitled'').  In  the  case  of  an  assignment,  it  is  advisable  that  the  signature 
of  the  assignor  to  the  appropriate  form  should  be  obtained  when  he  executes  the 
assignment.  The  Registrar  may  require  the  facts  to  be  proved  by  statutory  de- 
claration. In  the  case  of  a  firm  or  partnership,  the  request  must  be  signed  by  one  or 
more  members,  and  in  the  case  of  a  body  corporate  by  a  director  or  by  the  sec- 
retary or  other  principal  officer^). 

VI.  Correction  and  Rectification  of  the  Register. 

a)  At  the  instance  of  the  registered  proprietor. 

Circumstances  may  occur  in  which  corrections  or  alterations  of  the  entry  of 

a  trade  mark  in  the  Register  may  become  necessary  or  at  aU  events  advisable, 

e.g.  there  may  have  been  an  error  in  the  original  entry,  or  the  registered  proprietor 

1)  Hall  V.  Burrows  (1864),  33  L.  J.  Ch.  204. 

2)  Burchell  v.   Wilde  [1900]  1  Ch.  651. 
»)  Section  23. 

*)  Rule  87. 

5)  Rule  89. 

6)  Section  33. 

7)  See  Rules  76  to  81. 
s)  Rule  79. 
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may  make  some  change  in  his  name  or  his  address^).  Furthermore  the  proprietor 
of  a  trade  mark  may  desire,  in  the  course  of  or  for  the  purpose  of  avoiding  litigation, 
to  renoimce  or  to  limit  his  registration  rights.  Power  is  accordingly  conferred  on  the 
Registrar,  on  request  by  the  registered  proprietor  or  by  some  person  entitled  by  law 
to  act  in  his  name  to  do  any  of  the  following  acts,  namely: 

1.  Correct  any  error  in  the  name  or  address  of  the  registered  proprietor  of  the 
trade  mark. 

2.  Enter  any  change  in  the  name  or  address  of  the  person  who  is  registered  as 
proprietor  of  the  trade  mark. 

3.  Cancel  the  entry  of  the  trade  mark. 

4.  Strike  out  any  goods  or  classes  of  goods  from  those  for  which  a  trade  mark 
is  registered. 

5.  Enter  a  disclaimer  or  memorandum  relating  to  the  trade  mark  which  does 
not  in  any  way  extend  the  rights  given  by  the  existing  registration  of  the 
trade  mark^). 

The  object  of  an  application  under  3,  4,  or  5  would  generally  be  to  avoid  a  hostile 
application  for  rectifying  the  Register  by  removing  the  trade  mark  or  cutting  down 
the  registration 3),  which,  if  successful,  might  entail  the  payment  of  the  costs  of  it 
by  the  registered  proprietor.  A  trade  mark  must  be  registered  for  particular  goods 
or  classes  of  goods*).  Under  the  present  Rules  applications  for  goods  in  different 
classes  are  separate  and  distinct  apphcations,  but  this  was  not  always  the  case. 
Some  of  the  classes  are  very  wide,  and  it  often  happens  that  a  trade  mark,  although 
rightly  on  the  Register  in  respect  of  some  of  the  goods  in  a  class,  is  also  registered 
for  other  goods  in  the  same  class,  in  respect  of  which  the  registration  cannot  be  main- 
tained^).  In  such  cases,  paragraph  4  affords  an  opportunity  to  the  proprietor  to 
extricate  himself  from  his  difficulty.  Paragraph  5  is  applicable  where,  for  instance, 
the  proprietor  wishes  to  disclaim  a  part  of  the  mark  which  is  common  to  the  trade, 
or  in  which  a  rival  trader  is  entitled  to  rights  6). 

An  appeal  Mes  to  the  Board  of  Trade  from  a  decision  of  the  Registrar.  Applica- 
tions may  be  made  by  the  registered  proprietor,  or  by  his  trustee  in  bankruptcy,  or 
by  the  hquidator  of  a  company  which  is  registered  proprietor,  and  in  other  cases  by 
such  person  as  the  Registrar  may  decide  to  be  entitled  to  act  in  the  name  of  the  regis- 
tered proprietor'),  id  application  for  the  entry  on  the  Register  of  a  disclaimer  or 
memorandum  is  advertised  in  the  Official  Journal  for  one  month  to  enable  any  person 
desiring  so  to  do  to  state  any  reasons  in  writing  against  the  proposed  disclaimer 
or  memorandum 8). 

The  powers  of  the  Registrar  above  referred  to  relate  to  the  entries  in  the  Register 
respecting  a  trade  mark,  and  not  to  alterations  in  the  trade  mark  itself.  Alterations 
of  the  latter  kind  may  be  desired  by  the  proprietor  where  there  has  been  a  change 
of  proprietorship  or  a  change  in  the  name  or  address  of  the  proprietor,  and  the  trade 
mark  contains  the  old  name  or  address ;  or  there  may  be  other  reasons  for  an  altera- 
tion. An  alteration  frequently  desired  is  the  addition  of  the  word  "Umited"  on  the 
incorporation  of  a  company  to  acquire  the  business  of  a  firm  owning  registered  trade 
marl^.  In  order  to  effect  an  alteration  in  a  trade  mark,  apphcation  must  be  made 
by  the  registered  proprietor  to  the  Registrar,  who  has  power  to  allow  additions  to  or 
alterations  of  a  trade  mark  not  substantially  affecting  its  identity  and  on  such  terms 
as  he  may  think  fit^).  Any  refusal  or  conditional  permission  is  subject  to  an  appeal 
to  the  Board  of  Trade 9).  There  is  power  to  allow  an  alteration  even  in  an  "essential 
particular"  !•>),  subject  to  the  limitation  that  the  identity  of  the  trade  mark  is  not 
substantially  affected;  but  some  good  reason  would  be  expected  to  be  supplied  for 

1)  Alterations  in  the  Register  in  consequence  of  change  of  proprietorship  axe  dealt  with 
in  section  33,  which  has  already  been  referred  to  under  the  head  of  "Assignment". 

2)  Section  32. 

3)  The  grounds  on  which  an  application  for  rectification  may  be  based  are  referred  to  below. 
*)  Section  8. 

6)  See  Rule  24. 

9)  For  instance,  because  the  proprietor  has  no  intention  of  dealing  in  such  goods  or  because 
of  non-user  of  the  trade-mark. 
')  Rule  90. 

8)  Rule  92. 

9)  Section  34. 

1")  Every  trade  mark  must  contain  an  essential  particular,  see  section  9. 
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an  alteration  of  such  a  character,  and  it  may  be  taken  generally  that  it  is  easier  to 
obtain  leave  for  alterations  in  non-essential  matter  than  in  an  essential  particular. 
Old  marks,  that  is  trade  marks  registered  as  used  before  the  13th  of  August,  1875, 
are  ia  a  position  of  special  privilege  under  the  Act,  and,  although  they  come  within 
the  provisions  as  to  alterations,  the  practice  has  always  been  to  discourage  applica- 
tions for  alterations  in  them,  unless  such  alterations  are  really  necessary.  On  an 
appUcation  for  an  alteration  in  a  trade  mark  the  Registrar  may  advertise  the  propos- 
ed alteration  in  the  Official  Journal,  and  may  require  to  be  furnished  with  a  suit- 
able blocki).  If  leave  be  granted  to  alter  the  trade  mark,  it  is  advertised  as  altered  2). 

b)  At  the  instance  of  a  person  aggrieved. 

Alteration  of  the  Register  at  the  instance  of  persons  other  than  the  pro- 
prietor or  a  person  entitled  to  act  in  his  name  can  only  be  made  by  the  Court. 
Subject  to  the  provisions  of  the  Act,  the  Court  may  on  the  application  in  the 
prescribed  manner  of  any  person  aggrieved  by  the  non-insertion  in  or  omission  from 
the  Register  of  any  entry,  or  by  any  entry  wrongly  remaining  on  the  Register,  or  by 
any  error  or  defect  in  any  entry  in  the  Register,  make  such  order  for  making,  ex- 
punging, or  varying  such  entry,  as  it  may  thmk  fit  3).  It  is  under  this  clause  of  the  Act 
that  hostile  applications  are  made  for  the  removal  of  marks  from  the  Register  or 
for  Umiting  the  scope  of  the  registration.  Such  an  appUcation  must  be  made  by  a 
"person  aggrieved",  who  is  commonly  a  person  sued  or  threatened  with  proceedings 
for  infringement  of  the  mark.  The  phrase  "person  aggrieved"  has,  however,  been 
construed  very  widely.  The  question  whether  an  applicant  is  a  "person  aggrieved" 
is  merely  one  of  locvs  standi,  and  the  words  were  apparently  introduced  into  the 
Statute  to  prevent  the  action  of  common  informers,  or  of  persons  interfering  from 
merely  sentimental  motives ;  serious  damage  is  not  a  condition  precedent  to  a  right 
to  apply*).  In  one  of  the  cases  on  the  subject  5),  the  Court  of  Appeal  stated  the  law  thus. 
"We  are  of  opinion  that  whenever  one  trader,  by  means  of  his  wrongly  registered 
trade  mark,  narrows  the  area  of  the  business  open  to  his  rivals,  and  thereby  either 
immediately  excludes,  or  with  reasonable  probabihty  wiU  in  the  future  exclude, 
a  rival  from  a  portion  of  that  trade  into  which  he  desires  to  enter,  that  rival  is  an 
"aggrieved  person".  Again  if  the  effect  produced,  or  likely  to  be  produced,  by  the 
wrongful  trade  mark,  is  not  the  exclusion  but  the  hampering  of  a  rival  trader,  that 
rival  trader,  again,  is  in  our  opinion  a  person  aggrieved.  A  man  in  the  same  trade 
as  the  one  who  has  wrongfully  registered  a  trade  mark  and  who  desires  to  deal  in 
the  article  in  question  is  'prima  facie  an  "aggrieved  person".  This  may  be  rebutted 
by  showing  that,  by  reason  of  some  circumstances  entirely  independent  of  the  trade 
mark,  the  person  complaining  never  could  carry  on  any  trade  iu  the  article;  but  the 
burden  of  tendering  such  proof  is  on  the  man  who  claims  the  mark,  and  here  that 
burden  has  not  been  discharged". 

And  in  another  weU-known  case^),  Lord  HerscheU  said:  "Wherever  it  can  be 
shown,  as  here,  that  the  appUcanfc  is  in  the  same  trade  as  the  person  who  has  registered 
the  trade  mark,  and  wherever  the  trade  mark  if  remaining  on  the  Register  would 
or  might  limit  the  legal  rights  of  the  appUcant  so  that  by  reason  of  the  existence 
of  the  entry  upon  the  Register  he  could  not  lawfully  do  that  which  but  for  the  ap- 
pearance of  the  mark  upon  the  Register  he  could  lawfully  do,  it  appears  to  me  that 
he  has  a  locus  standi  to  be  heard  as  a  "person  aggrieved". 

The  following  are  the  principal  grounds  on  which  the  registration  of  a  trade 
mark  may  be  attacked: 

1.  That  it  is  not  a  trade  mark  at  all,  but  is,  for  instance,  a  quality  mark'). 

2.  That  it  is  not  a  registrable  trade  mark^). 

1)  See  Rviles  93  and  94  for  the  procedure. 

2)  Section  34. 

3)  Section  35  (1).  An  appUcation  for  an  alteration  in  a  trade  mark  itself  does  not  come 
under  this  section. 

*)  See  the  judgment  of  Fry.  L.  J.  in  the  ApolUnarie  case  [1891]  2  Ch.  186. 

6)  The  Apottinaris  Case,  cited  supra,  at  p.  225. 

6)  Powell's  T.  M.  [1894]  A.  C.  8  (Yorkshire  Relish).  The  applicant  for  rectification  was 
subsequently  restrained  in  a  passing-off  action  from  using  the  words  "Yorkshire  Relish"  without 
distinguishing. 

')  See  definition  of  trade  mark,  p.  595. 

8)  See  section  9  and  Registrable  Trade  Marks. 
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3.  That  it  contains  matter  calculated  to  deceive  or  otherwise  disentitled  to 
protection^). 

4.  That  the  appUcant  could  have  successfully  opposed  the  registration,  because 
the  trade  mark  too  nearly  resembles  his  trade  mark  registered  or  unregistered, 
or  is  otherwise  hkely  to  cause  confusion  between  the  goods  or  business  of  the 
applicant  and  the  goods  or  business  of  the  registered  proprietor^). 

5.  That  the  goodwill  of  the  business  concerned  in  the  goods  for  which  the 
trade  mark  is  registered  has  determined  or  is  not  vested  in  the  registered 
proprietor  3). 

6.  Non-user*). 

7.  Abandonment. 

The  validity  of  the  original  entry  of  a  trade  mark  on  the  Register  is  to  be  deter- 
mined in  accordance  with  the  Statutes  in  force  at  the  date  of  such  entry^) ;  but 
this  is  subject  to  two  qualifications.  The  first  is  that  no  trade  mark  which  was  upon 
the  Register  at  the  commencement  of  the  Act  of  1905^)  and  which  under  that  Act 
"is  a  registrable  trade  mark"  is  to  be  removed  from  the  Register  on  the  groimd 
that  it  was  not  registrable  under  the  Acts  in  force  at  the  date  of  registration.  But 
one  must  not  take  the  facts  at  the  date  of  registration  and  apply  to  them  the  Act 
of  1905  as  if  it  had  been  then  in  force'').  The  words  "is  a  registrable  trade  mark" 
may  refer  to  the  date  when  the  Court  is  asked  to  give  its  decision''),  or  they  may 
possibly  refer  to  the  date  of  the  commencement  of  the  Act  8).  But  whichever  of  these 
dates  is  intended,  the  provisions  of  the  Act  of  1905  must  be  appUed  to  the  facts  at 
that  date.  The  second  of  the  quahfications  is  that  the  original  registration  is  con- 
clusive, subject  to  certain  exceptions,  after  seven  years  from  its  date  or  from  the  date 
of  the  passing  of  the  Act  of  1905,  whichever  be  the  later^). 

A  discretion  is  conferred  on  the  Court  by  section  35;  but  if  a  trade  mark  was 
of  such  a  nature  as  to  have  been  incapable  of  registration  when  registered,  for  instance 
as  not  being  a  registrable  trade  mark,  and  if  it  is  not  saved  by  one  of  the  two  qualifica- 
tions above  mentioned,  the  rule  which  prevailed  under  the  previous  Acts,  namely 
to  remove  the  mark  from  the  Register,  will  probably  be  followed  under  the  present 
Act.  "The  purity  of  the  Register  is  of  much  importance  to  trade  in  general,  quite 
apart  from  the  merits  or  demerits  of  particular  htigants"  i").  But  the  matter  is  whoUy 
different  when  the  trade  mark  is  not  in  itself  illegal  or  improper,  although  at  the  date 
of  registration  its  registration  might  perhaps  have  been  successfully  opposed  on 
the  ground  of  its  confiictuig  with  rights  of  some  particular  trader.  In  such  cases  the 
Court  will  exercise  its  discretional),  and  will  take  into  consideration  such  a  matter 
as  delay  on  the  part  of  the  appUcant  for  rectification.  The  Court  may,  instead  of 
expimging  the  trade  mark  from  the  Register,  vary  the  entry,  e.  g.  by  striking  out  some 
of  the  goods  for  which  the  mark  is  registered  or  by  entering  on  the  Register  a  Umita- 
tion  or  condition  or  by  entering  a  disclaimer  of  matter  in  which  the  right  to  ex- 
clusive use  cannot  be  properly  claimed  by  the  registered  proprietor  ^2).  But  the  re- 
gistered proprietor  may  elect  to  have  the  trade  mark  expunged^^).  The  Court  has 
power  under  Section  35  to  make  an  entry  on  the  Register  to  correct  the  non-insertion 
or  omission  of  an  entry,  but  it  is  doubtful  in  what  cases  this  power  would  be  exer- 
cised, except  by  the  entry  of  a  disclaimer  or  hmitation.  It  has  also  power  to  remedy 
an  error  or  defect  in  the  Register.  Probably  where  an  appUcation  to  register  a  trade 
mark  had  been  made  by  mistake  by  an  agent  in  his  own  name  instead  of  in  that  of 
the  principal,  the  error  could  be  remedied  under  this  section.  The  Court  has  power 
to  decide  any  question  that  it  may  be  necessary  or  expedient  to  decide  in  connection 

1)  See  section  11  and  Restrictions  on  Registration, 

2)  Section  19  and  section  11. 

3)  Section  22. 

*)  Section  37;  see  below  p.  615. 

5)  Section  6. 

8)  April  1st,  1906. 

7)  Geatetner'a  T.M.  [1908]  1  Ch.  513. 

8)  Philippart  v.   Whiteley,  [1908]  2  Ch.  274. 

^)  Section  41,  stated  and  considered  more  fully  under  the  heading  "Effect  of  Registration". 
1")  Per  Bowen,  L.  J.  in  Pmne  v.  Daniella  <fc  Sons'  Breweries,  [1893]  2  Ch.  567. 
")  S.  C. 

12)  Section  15:  see  above:  Disclaimers. 

1')  This  course  has  been  taken  under  the  previous  Acts,  but  in  view  of  section  45  is  not  a 
probable  one  under  the  present  Act. 
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with  the  rectification  of  the  Register^).  In  the  case  of  fraud  in  the  registration  or 
transmission  of  a  registered  trade  mark,  the  Registrar  may  himseK  apply  to  the  Court 
for  rectification  2).  Apphcations  to  the  Court  for  rectification  are  made  by  originating 
motion,  and  the  Registrar  must  be  served^).  When  an  order  for  rectification  is  made 
the  Court  directs  that  it  shall  be  served  upon  the  Registrar,  who  thereupon  rectifies 
the  Register  accordingly*). 

In  an  appUcation  for  rectification  of  the  Register  the  onus  is  on  the  applicant  5); 
whereas  on  an  application  to  register  a  trade  mark  the  onus  of  showiug  that  it  is 
entitled  to  registration  is  on  the  person  applying  for  registration.  And  where 
the  registration  of  a  trade  mark  is  attacked  after  it  has  been  on  the  Register  for 
a  long  period,  and  it  has  been  extensively  used,  the  registered  proprietor  is  entitled 
to  the  benefit  of  any  doubt  as  to  its  validity^).  This  rule  has  been  appUed  in  the 
cases  of  "old  marks",  where  from  the  nature  of  the  case  it  may  be  difficult  to  pro- 
cure evidence  of  user  before  1875. 

Before  the  Registration  Acts  a  trade  mark  could  only  be  acquired  by  actual 
use;  and  although  those  Acts  introduced  a  new  mode  of  acquisition,  namely,  by 
registration,  it  was  not  intended  that  traders  should  register  marks  merely  to  prevent 
others  doing  so,  and  without  the  intention  of  using  them.  Therefore  it  was  held  that 
where  it  was  shown  from  the  registered  proprietor  not  having  used  his  mark  for 
several  kinds  of  goods  for  which  it  had  been  registered  for  a  long  period,  that  it  was 
registered  without  a  bona  fide  intention  to  use  it  for  such  goods,  it  should  be  ordered 
to  be  removed  from  the  Register ').  The  matter  is  now  regulated  by  special  provisions 
contaiued  in  the  Act  of  1905,  enacting  that  a  trade  mark  may,  on  the  application 
of  any  person  aggrieved,  be  taken  off  the  Register  in  respect  of  any  of  the  goods  for 
which  it  is  registered  on  the  ground: 

1.  That  it  was  registered  by  the  proprietor  or  a  predecessor  in  title  without 
any  bona  fide  intention  to  use  the  same  in  connection  with  such  goods,  and 
there  has  in  fact  been  no  bona  fide  user  of  the  same  in  connection  therewith ;  or 

2.  On  the  ground  that  there  has  been  no  bona  fide  user  of  such  trade  mark  in 
connection  with  such  goods  during  the  five  years  immediately  preceding 
the  application, 

unless  in  either  case  such  non-user  is  shown  to  be  due  to  special  circumstances  in 
the  trade,  and  not  to  any  intention  not  to  use  or  to  abandon  such  trade  mark  ia 
respect  of  such  goods  8). 

The  two  grounds  are  quite  distinct :  the  second  might  apply  where  a  trade  mark 
has  been  used  but  has  been  abandoned  ^).  The  applicant  must  be  a  "person  aggrieved" 
by  the  mark  being  on  the  Register  i")  and  not  a  mere  common  informer ;  and  the  Court 
has  a  discretion  in  the  matter.  The  Court  may  accept  user  of  an  associated  trade 
mark^i),  or  of  the  trade  mark  with  additions  or  alterations  not  substantially  affecting 
its  identity  12),  as  an  equivalent  for  user  of  the  trade  mark  in  question  ^3). 

Traders  are  apt  to  register  their  trade  marks  so  as  to  extend  to  goods  for  which 
they  do  not  use  them,  or  even  to  goods  in  which  they  do  not  deal;  and  the  provisions 
above  set  forth  wiU  probably  be  made  use  of  chiefly  for  the  purpose  of  Umitation 
of  the  goods  rather  than  for  total  removal.  The  assignee  of  a  registered  trade  mark 
only  obtains  a  good  title  so  far  as  the  assignor  has  a  goodwill  to  assign,  and  if  the 
assignor  had  no  goodwill  in  respect  of  some  of  the  goods  for  which  the  trade  mark 
is  registered,  the  assignee  is  exposed  to  an  apphoation  to  rectify  the  Register  by 
striking  out  such  goods,  although  the  case  may  not  fall  within  the  provisions  above 
set  forth  as  to  non-user. 

1)  Section  35  (2). 

2)  Section  35  (3). 

3)  Rule  129. 

4)  Section  35  (4)  and  Rule  129. 

5)  Section  40. 

»)  Burroughs,  WeUcome  <&  Co'a  T.  M.    [1904]  1  Ch.  736. 

7)  Batt  V.  Dunnett  [1899]  A.  C.  428. 

8)  Section  37. 

9)  Ramsay's  Trade.  Marie.  (1911),  28  R.  P.  C.  497.  In  this  case  the  trade  mark  was  struck 
•off  the  Register  on  the  first  ground. 

1*)  See  above  as  to  the  meaning  of  this  expression. 

11)  As  to  what  are  associated  trade  marks,  see  above  p.  603. 

12)  Cf.   Section  34  as  to  alteration  of  a  trade  mark,  above  p.  612. 
18)  Section  27. 
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VIL  The  Effect  of  Registration. 

This  subject  may  be  considered  under  three  heads: 

a)  The  power  of  the  registered  proprietor  to  assign; 

b)  Registration  as  evidence  of  validity;  and 

c)  The  right  of  the  proprietor  to  prevent  infringement  or  to  obtain  redress 
for  it. 

a)  Section  38  of  the  Act  of  1905  provides  as  follows:  "Subject  to  the  provisions 
of  this  Acti), 

1.  The  person  for  the  time  being  entered  in  the  Register  as  proprietor  of  a  trade 
mark  shall,  subject  to  any  rights  appearing  from  such  Register  to  be  vested 
in  any  other  person,  have  power  to  assign  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment; 

2.  Any  equities  in  respect  of  a  trade  mark  may  be  enforced  in  like  manner  as 
in  respect  of  any  other  personal  property".  The  provisions  of  this  section 
have  already  been  discussed  under  the  head  of  "Assignment". 

b)  Registration  as  evidence  of  validity.  The  fact  that  a  person  is  registered 
as  proprietor  of  a  trade  mark  is  frima  facie  evidence  of  the  validity  of  the  original 
registration  of  such  trade  mark  and  of  aU  subsequent  assignments  and  transmissions 
of  the  same^).  This  rule  applies  in  all  legal  proceedings  relating  to  the  trade  mark, 
including  appUcations  for  rectification  of  the  Register.  The  practical  effect  of  the 
rule  is  that  in  proceedings  for  infringement  the  registered  proprietor  has  only  to 
produce  a  proper  certificate  of  registration  under  the  seal  of  the  Patent  Office  3) 
in  order  to  throw  on  the  defendant  the  burden  of  showing  that  the  mark  is  improperly 
registered.  And  in  proceedings  for  rectification  the  onus  is  from  the  first  on  the 
person  asking  for  rectification.  Before  the  Registration  Acts  a  trade  mark  could  only 
be  acquired  by  user,  and  in  every  action  which  the  owner  brought  for  infringement 
he  had  to  prove  afresh  that  the  trade  mark  indicated  his  goods.  This  was  generally 
an  expensive  matter  entailing  the  calling  of  a  large  number  of  witnesses.  Registra- 
tion relieves  the  proprietor  from  this  burden,  unless  his  prima  facie  title  is  displaced. 

Under  the  Acts  previous  to  that  of  1905  a  trade  mark  might  on  an  application 
to  rectify  the  Register  be  removed  from  the  Register,  if  not  vahdly  registered,  however 
long  it  had  been  registered*).  Under  the  Act  of  1905  the  original  registration  of  a 
trade  mark  is,  after  the  expiration  of  seven  years  from  the  date  of  such  original 
registration  or  from  the  passing  of  the  Act,  whichever  shall  last  happen,  to  be  taken 
to  be  vaUd  in  all  respects^),  subject  to  two  exceptions  referred  to  below.  The  date 
of  the  passing  of  the  Act  was  August  11th,  1905,  therefore  the  section  did  not  begin 
to  operate  until  August  11th,  1912,  and  then  only  immediately  as  regards  trade 
marks  registered  at  the  date  of  the  passing  of  the  Act.  In  the  case  of  any  other  trade 
mark  the  period  of  seven  years  runs  from  the  date  of  the  registration.  The  provision 
applies  in  all  legal  proceedings  relating  to  a  trade  mark,  including  applications  to 
rectify.  Where  the  period  of  seven  years  has  run,  therefore,  the  provision  will  afford 
a  complete  answer  to  an  application  to  rectify,  unless: 

1.  Such  appUcation  is  based  on  some  matter  subsequent  to  the  original  regis- 
tration, for  instance,  the  vahdity  of  an  assignment,  or  non-user 6),  or 

2.  The  case  falls  within  one  of  two  qualifications 7)  of  the  general  rule,  namely: 

a)  where  the  original  registration  was  obtained  by  fraud;  or 

b)  the  trade  mark  offends  against  the  provisions  of  section  eleven  of  the  Act, 
that  is,  contains  matter  the  use  of  which  would  by  reason  of  its  being  cal- 
culated to  deceive  or  otherwise  be  disentitled  to  protection  in  a  Court  of 
justice,  or  would  be  contrary  to  law  or  morality  or  is  a  scandalous 
design  8). 


1)  Principally  the  provision  that  a  trade  mark  mxist  be  assigned  together  with  goodwill: 
section  22.  And  as  to  associated  trade  marks,  that  they  can  only  be  assigned  as  a  whole  and  not 
separately:  section  27. 

2)  Section  40. 

8)  Sections  50  &  51.    Request  for  certificate:  Form  T.  M.  No.  34. 

*)   Verity's  T.M.,  (1902)  19  R.  P.  C.  58. 

^)  Section  41. 

6)  Section  37. 

')  See  Section  41. 

8)  Section  11  is  discussed  above,  p.  606. 


INFRINGEMENT.  617 

In  view  of  the  rather  wide  construction  which  has  been  put  upon  Section  11, 
the  exceptions  cover  fairly  wide  ground.  The  words  "obtained  by  fraud"  appear  to 
be  wide  enough  to  extend  to  an  application  to  register,  fraudulent  in  itself,  as  well 
as  fraudulent  conduct  in  the  proceedings  for  registration ;  they  would  probably  cover 
the  case  of  a  person  in  a  fiduciary  relationship,  e.g.  an  agent;  wrongfully  registering  a 
trade  mark  belongiag  to  the  person  with  regard  to  whom  he  stands  in  such  relationship. 

The  provisions  now  being  considered i),  which  make  registration  conclusive 
after  seven  years,  have  a  proviso  annexed  to  them,  which,  however,  is  really  a  general 
proviso;  it  is  as  follows:  "Provided  that  nothing  in  this  Act  shall  entitle  the  pro- 
prietor of  a  registered  trade  mark  to  interfere  with  or  restrain  the  user  by  any  person 
of  a  similar  trade  mark  upon  or  in  connection  with  goods  upon  or  in  connection  with 
which  such  person  has,  by  himself  or  his  predecessors  in  business,  continuously 
used  such  trade  mark  from  a  date  anterior  to  the  user  of  the  first-mentioned  trade 
mark  by  the  proprietor  thereof  or  his  predecessors  in  business,  or  to  object  (on  such 
user  being  proved)  to  such  person  being  put  on  the  Register  for  such  similar  trade 
mark  in  respect  of  such  goods  under  the  provisions  of  section  21^)  of  this  Act". 
This  proviso  effectually  protects  a  prior  user,  provided  that  he  has  continued  to  use 
his  mark.  But  for  the  proviso,  a  prior  user  continuing  to  use  his  mark  after  the  regis- 
tration of  it  by  another  person  would  have  been  subject  to  an  action  for  infringement, 
and,  after  the  lapse  of  seven  years,  without  being  able  to  successfully  attack  the 
registration.  The  provisions  of  section  21  only  apply  in  the  case  of  honest  concurrent 
user  or  of  other  special  circumstances.  Where  the  prior  use  set  up  by  a  defendant 
in  an  infringement  action  is  subsequent  to  the  application  to  register  the  plaintiff's 
trade  mark,  the  proviso  probably  does  not  protect  the  defendant;  moreover  the  prior 
use  contemplated  by  the  proviso  must  probably  be  a  substantial  use  3).  The  general 
intention  of  the  Act  may  be  said  to  be  that  the  first  person  using  a  mark  should 
have  the  superior  right*). 

c)  The  right  of  the  registered  proprietor  to  prevent  infringement  or  to  obtain 
redress  lor  it.  No  person  is  entitled  to  institute  any  proceeding  to  prevent  or  to 
recover  damages  for  the  infringement  of  an  unregistered  trade  mark,  unless  it  was 
in  use  before  August  13th,  1875,  and  has  been  refused  registration  under  the  Act 
of  1905^).  A  trade  mark  may  exist  apart  from  registration,  but  the  proprietor  cannot, 
except  in  the  case  mentioned,  sue  for  infringement  of  it.  The  rule  does  not  prohibit 
the  bringing  of  a  passing  off  action^). 

The  assignee  of  a  registered  trade  mark  can  probably  institute  proceedings  for 
infringement,  although  he  himself  has  not  been  registered  as  proprietor  of  if).. 

Subject  to  the  provisions  of  section  41  of  the  Act  (preserving  the  rights  of  prior 
users  of  the  trade  mark)  and  to  any  Hmitations  and  conditions  entered  on  the 
Register,  the  registration  of  a  person  as  proprietor  of  a  trade  mark,  if  vahd,  gives, 
such  person  the  exclusive  right  to  the  use  of  such  trade  mark  upon  or  in  connection 
with  the  goods  in  respect  of  which  it  is  registered^).  The  right  conferred  by  the  Act 
is  not  a  copjTright,  but  a  right  given  for  the  protection  of  the  trade  of  the  proprietory 
the  exclusive  right  conferred  by  the  Act  is  only  upon  or  in  connection  with  goods 
for  which  the  mark  is  registered.  The  proprietor's  rights  under  other  provisions 
of  the  Act  are  wider;  for  instance,  he  has  the  right  to  prevent  the  registration  of 
the  same  mark  for  the  "same  description"  of  goods,  although  they  are  not  the 
same  goods  as  those  for  which  he  is  registered^).  It  is  not  only  use  upon  the  goods 
that  is  protected,  but  in  connection  with  them,  for  instance,  on  boxes,  coverings, 
and  other  envelopes,  and  labels.  And  probably  the  words  "in  connection  with" 
wiU  be  interpreted  widely,  and  be  held  to  extend  to  show  cards  and  advertisements, 
at  all  events,  if  used  to  indicate  the  goods,  as  for  instance  in  a  shop  window,  where 
they  are  displayed  i").    But  probably  the  verbal  use  of  a  word  trade  mark  in  seUing; 

1)  Section  41. 

2)  The  provisions  for  concurrent  registration.    See  above  p.  609. 
8)   Williams's  Ld.  v.  Maesey  Ld.  (1911),  28  R.  P.  C.  512. 

*)  SouthcdVa  T.  M.  (1911)  28  R.  P.  C.  481. 

5)  Section  42;  the  exception  is  practically  of  little,  i£  any,  importance. 

8)  Section  45,  and  below  ''Passing  off". 

7)  Ihlee  V.  Henehaw,  (1886),  31  Ch.  D.  323. 

8)  Section  39. 

9)  Section  19. 

1")  And  see  above  p.  596. 
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goods  over  a  counter  would  not  be  held  to  be  infringement  of  the  trade  mark^), 
but  the  proprietor  might  have  a  remedy  in  a  common  law  action  for  passing  off; 
the  right  to  prevent  passing  off  is  preserved  by  the  Act^).  There  may  be  duplicate 
registrations  by  different  proprietors  in  certain  cases,  for  instance,  in  the  case  of 
old  marks,  and  in  cases  of  honest  concurrent  user,  and  it  is  accordingly  provided 
that  where  two  or  more  persons  are  registered  proprietors  of  the  same  (or  substantially 
the  same)  trade  mark  in  respect  of  the  same  goods,  no  rights  of  exclusive  user  of  such 
trade  mark  shall  (except  so  far  as  their  respective  rights  shall  have  been  defined  by 
the  C!ourt)  be  acquired  by  any  one  of  such  persons  as  against  any  other  by  the  regis- 
tration thereof,  but  each  of  such  persons  shall  otherwise  have  the  same  rights  as 
if  he  were  the  sole  registered  proprietor  thereof  3).  If  the  trade  mark  is  entered  on 
the  Register  subject  to  any  limitation  or  condition,  e.g.  a  limitation  as  to  colour 
or  as  to  district,  the  proprietor  could  not  maintain  an  action  for  infringement  for 
anything  done  outside  the  limit,  for  instance,  for  use  in  different  colours  or  in  a 
different  district.  Ordinarily,  however,  registration  is  for  all  colours*).  Where  there  is 
a  limitation  to  use  in  certain  colours,  the  use  in  other  colours  by  a  person  other  than 
the  proprietor  may  constitute  passing  off. 

Mere  descriptive  matter  cannot  constitute  an  essential  particular  of  a  trade 
mark;  but  a  trade  mark  may  contain  such  matter  and  the  Act  accordingly  contains 
restrictions  on  the  rights  of  a  registered  proprietor  for  the  protection  of  other  traders 
in  the  use  of  descriptive  matter  as  well  as  of  their  names  and  addresses.  Section 
44  provides  that  "no  registration  imder  the  Act  shall  interfere  with  any  bona  fide 
use  by  a  person  of  his  own  name  or  place  of  business  or  that  of  any  of  his  prede- 
cessors in  business,  or  the  use  by  any  person  of  any  bona  fide  description  of  the 
character  or  quality  of  his  goods".  The  Courts  have  never  restrained  the  bona 
fide  use  by  a  person  of  his  own  name.  Numerous  cases  are  to  be  found  in  the  reports 
of  a  man  of  straw,  possessing  the  same  name  as  a  prominent  trader,  being  given  some 
nominal  interest  in  a  business  as  an  excuse  for  the  use  of  his  name  in  order  to  trade 
on  the  reputation  of  the  well-known  trader.  The  Court  has  always  been  found  ready 
to  restrain  any  such  fraudulent  user^).  And  where  a  person  having  the  same  name  as 
a  well-known  trader  has,  to  use  the  phrase  of  an  eminent  judged),  "garnished  the 
use  of  his  name",  so  that  his  goods  may  be  confused  with  those  of  his  rival,  he  wiU 
be  restrained  from  such  deceptive  use  of  if).  Whether  the  operation  of  the  section 
extends  to  a  trading  style  is  doubtful.  A  person  is  entitled  to  adopt  and  trade  under 
any  name  that  he  pleases,  provided  that  he  does  not  choose  one  to  confUct  with 
the  rights  of  other  persons  in  the  trade,  and  the  protection  of  the  Courts  has  been 
extended  to  names  of  repute  so  acquired.  But  having  regard  to  the  wording  of  sec- 
tion 44  it  is  not  certain  that  such  names  faU  within  it. 

The  provisions  protecting  bona  fide  description  of  goods  have  been  rehed  on  by 
applicants  seeking  to  register  descriptive  words  which  are  alleged  to  have  acquired 
a  secondary  meaning  and  thereby  to  have  become  distinctive  of  their  goods.  It  has 
been  contended  that  the  section  sufficiently  protects  the  pubhc.  But  it  is  now  settled 
that  words  of  mere  ordinary  description  or  commendation  cannot  be  separately 
registered. 

What  constitutes  infringement.  The  Act  confers  on  the  registered  proprietor, 
subject  to  certain  provisions  which  have  already  been  noticed,  the  "exclusive  right 
to  the  use  of  the  trade  mark"  upon  or  in  connection  with  the  goods  in  respect  of 
which  it  is  registered^).  Where  a  defendant  is  using  the  mark,  or  substantially  the 
same  mark,  on  goods  which  are  included  in  those  for  which  the  mark  is  registered, 
he  infringes  the  proprietor's  right,  unless  he  has  a  special  defence,  e.g.  a  concurrent 
right  by  virtue  of  being  a  prior  user^),  or  acquiescence  by  the  registered  proprietor. 


1)  Supplying  goods  in  response  to  a  written  order  for  them  by  their  registered  name  has  been 
held  not  to  be  infringement  of  trade  mark,  Peters  Ld.  v.  Domestic  Inventions  Co.  (1908)  25  R. 
P.  C.  387. 

2)  See  section  45. 

*)  Proviso  to  section  39. 

*)  Section  10. 

6)  Croft  V.  Day  (1846),  7  Beav.  84  (Day  and  Martin). 

6)  Cotton  L.J.  in  Turton  v.   Turton  (1889),  42  Ch.  D.   128. 

7)  The  subject  is  further  dealt  with  below  under  the  heading  Trade  Name. 

8)  Section  39. 

9)  See  the  proviso  to  section  41. 
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But  where  the  plaintiff's  trade  mark  is  not  copied  as  a  whole,  then  the  test  of  infringe- 
ment is  whether  the  defendant's  mark  is  calculated,  by  its  resemblance  to  the  plain- 
tiff's mark,  to  lead  persons  to  beheve  that  the  goods  to  which  it  is  applied  are  the 
plaintiff's  goods.  The  test  is  the  same  as  in  an  action  for  passing  off  goods  not  those 
of  the  plaintiff  as  his  goodsi);  and  the  question  to  be  decided  is  also  similar  to  that 
which  arises  where  the  registration  of  a  new  mark  is  opposed  on  the  ground  of  its 
resemblance  to  the  opponent's  mark^).  But  there  is  this  difference,  that  in  the  cir- 
cumstances last  mentioned  the  onus  is  on  the  appUcant  for  registration  to  show 
that  his  mark  is  one  that  ought  to  be  registered,  whereas  in  an  action  for  infringe- 
ment, where  the  registered  mark  is  not  actually  taken  as  a  whole,  the  onus  is  on 
the  plaintiff  to  show  that  what  the  defendant  is  doing  is  calculated  to  deceive.  So 
that  a  resemblance  which  would  be  sufficient  for  the  purpose  of  an  opposition  may 
not  be  sufficient  to  constitute  infringement.  Where  however  the  defendant  has  taken 
one  or  more  of  the  principal  features  of  the  plaintiff's  mark,  the  onus  may  be  very 
easily  discharged.  It  is  not  necessary  for  a  plaintiff  to  prove  that  persons  have 
actually  been  deceived;  although 'if  the  defendant's  mark  has  been  used  for  any 
considerable  time  under  such  circumstances  that  it  has  come  into  a  market  where 
the  plaintiff's  goods  and  mark  are  known,  the  absence  of  evidence  of  actual  decep- 
tion is  a  matter  of  strong  comment  as  tending  to  show  that  there  is  no  reasonable 
probabiUty  of  deception 3). 

It  is  well  settled  also  that  the  plaintiff  need  not  prove  any  intention  on  the 
part  of  the  defendant  to  deceive  by  the  use  of  his  mark*).  But  where  such  an  intention 
is  present  or  where  fraudulent  conduct  on  the  part  of  a  defendant  is  shown,  the  Court 
will  the  more  readily  infer  the  probabiUty  of  deception ;  in  other  words  the  Court 
will  easily  presume  that  an  attempt  to  steal  the  plaintiff's  trade  has  been  or  would, 
if  not  restrained,  be  attended  with  success.  On  the  other  hand  it  may  be  that  there 
is  no  infringement  although  part  of  the  plaintiff's  mark  has  been  actually  copied^), 
but  such  cases  are  rare.  The  fact  that  an  infringer  has  acted  innocently  will,  how- 
ever, affect  the  relief  which  the  Court  will  award  to  the  plaintiff  8). 

The  Court  will  not  allow  questions  to  be  put  to  a  witness  as  to  whether  in  his 
opinion  the  defendant's  mark  is  calculated  to  deceive^).  But  the  nature  of  the  trade 
in  the  goods  and  the  class  of  persons  who  purchase  them  may  be  material,  and  evidence 
may  be  given  on  such  points.  For  instance,  a  mark  that  would  not  be  deceptive 
in  the  Enghsh  market  might  be  so  in  the  Indian  market;  and  a  resemblance  that 
might  be  sufficient  to  deceive  in  the  case  of  inexpensive  goods  usually  sold  over  the 
counter  to  uneducated  or  not  very  intelligent  persons  might  not  be  sufficient  in 
the  case  of  expensive  goods  generally  sold  to  more  intelligent  or  more  critical 
persons. 

Evidence  is  admissible  of  the  usages  of  the  trade  in  respect  of  the  get-up  of  the 
goods  for  which  the  trade  mark  is  registered,  and  of  any  trade  marks  or  get-up 
legitimately  used  in  connection  with  such  goods  by  other  persons^).  The  marks 
used  by  other  traders  may  have  an  important  bearing  on  a  plaintiff's  rights.  For 
instance,  if  he  is  registered  for  a  diamond  mark,  and  the  defendant  is  also  using  a 
diamond  mark,  it  is  important  if  it  be  shown  that  various  diamonds  other  than 
the  plaintiff's  are  in  use  in.  the  trade,  so  that  the  distinctiveness  of  the  plaintiff's 
mark  depends  on  his  diamond  being  a  special  kind  of  diamond^). 

Besides  the  defence  of  non-infringement,  it  may  be  open  to  a  defendant  to 
attack  the  vaUdity  of  the  plaintiff's  registration,  and  in  that  case  he  should  make 
an  application  for  rectification  of  the  Register  by  the  removal  of  the  plaintiff's  trade 
mark  therefrom  or  such  other  rehef  as  he  may  be  entitled  to.   Special  defences  may 


1)  Edwards  v.  Dennis  (1885),  30  Ch.  D.  454. 

2)  Above  p.  607. 

*)  See  for  instance  the  recent  ease  of  Claudius  Ash  Sons  <fe  Go.  LA.  v.  Invicta  Manufacturing 
Co.  id.  (1912),  29  R.  P.  C.  465,  where  the  defendants  had  for  13  years  been  doing  what  was  com- 
plained of  and  no  deception  was  proved. 

*)  Millington  v.  Fox  (1837),  3  My.  <fe.  C.  338. 

6)  As  in  Lever  v.  Beding field  (1899),  16  R.  P.  C. 

8)  See  below  p.  620. 

')  North  Cheshire  and  Manchester  Brewery  Co.  v.  Manchester  Brewery  Co.  [1899]  A.  C.  13; 
and  Bourne  v.  Swan  <fc  Edgar  [1903]  1  Ch.  211. 

8)  Section  43. 

»)  Bass  Batcliff  &  Oretton's  T.  M.  (1902),  19  R.  P.  C.  529. 
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also  be  available  to  him,  for  instance,  acquiescence  by  the  plaintiff  or  that  the  plaintiff 
is  debarred  from  relief  by  some  misrepresentation  in  the  mark  itself  or  by  his  carrying 
on  a  fraudulent  trade. 

The  relief  to  which  a  successful  plaintiff  is  entitled.  The  full  rehef  to  which  a 
plaintiff  may  be  entitled  consists  of  an  injunction,  damages  or  an  account  of  profits, 
dehvery  up,  costs,  and  a  certificate  as  to  the  validity  of  his  trade  mark.  Where  a 
defendant  has  claimed  the  right  to  do  what  the  Court  finds  to  be  an  infringement, 
or  threatens  or  intends  to  continue  his  wrongful  acts,  the  plaintiff  will  generally  be 
entitled  to  an  injimction  restraining  the  defendant  from  infringing  the  trade  mark. 
But  where  a  defendant  has  acted  innocently,  that  is  to  say,  in  ignorance  of  the  plain- 
tiff's rights,  and  has,  on  their  being  brought  to  his  notice  discontinued  them,  and 
there  is  no  reason  to  apprehend  a  further  infringement,  an  injunction  wiU  generally 
not  be  granted,  at  all  events  where  the  defendant  has  offered  or  offers  an  undertaking 
not  to  infringe.  In  addition  to  a  general  injunction  against  infringement,  an  injunc- 
tion is  often  granted  against  the  doing  of  the  specific  thing  which  is  found  to  be  an 
infringement,  and  this  is  of  considerable  importance  to  the  plaintiff,  if  it  becomes 
necessary  for  the  plaintiff  to  apply  to  the  Court  for  the  enforcement  of  the  injunction 
by  committal  or  by  sequestration.  Where  a  plaintiff  proves  that  acts  of  infringement 
have  taken  place,  he  is  generally  entitled  at  his  option  to  an  inquiry  what  damages 
(if  any)  he  has  sustained  by  the  wrongful  acts  of  the  defendant  or  an  account  of  the 
profits  made  by  the  defendant  by  the  wrongful  use  of  the  trade  mark.  But  where 
the  defendant  has  infringed  the  trade  mark  in  ignorance  of  the  plaintiff's  rights  and, 
on  becoming  aware  of  them,  has  discontinued  the  infringement,  neither  an  inquiry 
nor  an  accoimt  of  profits  will  be  ordered i);  and  if  the  infringement  has  been  con- 
tinued, the  inquiry  or  account  will  only  be  granted  in  respect  of  infringements  after 
the  defendant  has  become  aware  of  the  use  or  existence  of  the  plaintiff's  trade  mark^). 
Where  it  appears  that  the  infringement  has  only  been  trivial,  the  Court  will  as  a 
rule  refuse  an  inquiry  or  an  account,  although  nominal  damages  may  be  awarded. 
And  where  there  has  been  only  an  isolated  instance  of  infringement,  for  instance,  by 
inadvertence  or  by  the  act  of  a  servant,  and  there  is  no  reason  to  apprehend  a  repeti- 
tion of  it,  the  plaintiff's  action  may  be  dismissed^).  The  conduct  of  the  plaintiff, 
e.g.  delay  on  his  part  in  taking  proceedings,  may  affect  the  relief  which  he  obtains. 

A  successful  plaintiff  is  as  a  rule  entitled  to  an  order  for  dehvery  up  of  goods, 
wrappers  etc.  in  the  possession  of  the  defendant  bearing  the  infringing  mark  for 
the  purpose  of  destruction,  or  (if  that  be  possible)  of  deletion  or  removal  of  the 
mark. 

As  a  general  rule  the  defendant  is  ordered  to  pay  the  costs  of  the  successful 
plaintiff.  But  if  a  defendant  has  before  action  offered  the  plaintiff  full  redress,  the 
plaintiff  will  generally  be  ordered  to  pay  costs,  or  at  all  events  be  refused  his  costs, 
although  this  will  not  necessarily  be  so  where  the  defendant  has  not  been  acting  bona 
fide,  for  a  plaintiff  is  not  bound  to  accept  an  undertaking  instead  of  an  injunction 
in  such  a  case.  But  even  where  the  plaintiff  is  entitled  to  an  injunction,  it  the  de- 
fendant offers  to  submit  to  one  and  to  such  other  rehef  as  the  plaintiff  is  entitled 
to,  and  to  pay  the  costs  of  obtaining  an  order,  and  the  plaintiff  claims  rehef  to  which 
he  is  eventually  held  not  to  be  entitled,  he  may  be  ordered  to  pay  all  the  extra  costs 
incurred  by  the  defendant. 

In  any  legal  proceeding  in  which  the  vaUdity  of  the  registration  of  a  registered 
trade  mark  comes  into  question,  and  is  decided  in  favour  of  the  proprietor  of  such 
trade  mark,  the  Court  may  certify  the  same,  and  if  it  so  certifies,  then  in  any  subse- 
quent legal  proceeding  in  which  such  vaUdity  comes  into  question,  the  proprietor 
of  the  trade  mark,  on  obtaining  a  final  order  or  judgment  in  his  favour,  is  to  have 
his  full  costs,  charges,  and  expenses  as  between  sohcitor  and  chent,  unless  in  such 
subsequent  proceeding  the  Court  certifies  that  he  ought  not  to  have  the  same*). 
If,  therefore,  the  plaintiff  in  an  action  for  infringement  holds  such  a  certificate  granted 
in  a  previous  proceeding,  and  the  defendant  unsuccessfully  raises  a  question  of  the 

1)  EdeUtein  v.  Edelatein  (1863),  1  D.  J.  &  S.  185,  followed  in  Slazenger  v.  Spalding  [1910] 
1  Ch.  257. 

2)  Horsfield  v.  John  Walkden  dh  Co.  Ld.  (1911),  28  R.  P.  C.  175. 

S)  Leahy  v.  Qlover,  (1893),  10  R.  P.  C.  141 ;  Knight  v.  Crisp  dk  Go.  Ld.  (1904),  21 R.  P.  C.  671, 
are  cases  of  passing  off  of  this  nature.  Although  infringements  of  trade  mark  stand  on  a  some- 
vrhat  different  footing,  probably  the  result  would  under  similar  circumstances  be  the  same. 

*)  Section  46. 
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validity  of  the  trade  mark,  the  plaintiff,  if  successful,  wiU  •prima  facie  be  entitled  to 
costs  of  the  proceeding  in  which  the  vaUdity  is  attacked,  as  between  sohcitor  and 
client  instead  of  as  between  party  and  party. 

VIII.  Sheffield  Marks. 

A  local  Register  is  kept  by  the  Cutlers'  Company  for  the  registration  of  what  are 
known  as  Sheffield  Marks,  that  is  to  say,  for  trade  marks  applied  for  in  respect  of 
"metal  goods"  by  persons  carrying  on  business  in  Hallamshire  or  within  6  miles 
thereof  J^.  The  expression  "metal  goods"  in  this  connection  means  all  metals,  whether 
wrought,  unwrought,  or  partly  wrought,  and  all  goods  composed  whoUy  or  partly 
of  any  metal.  The  Sheffield  Register  of  corporate  marks  existed  long  before  the  time 
when  the  general  Register  of  Trade  Marks  was  estabhshed  by  the  Act  of  1875.  The 
Cutlers'  Company  was  incorporated  early  in  the  17th  century^)  and  its  powers  were 
subsequently  extended  and  regulated  by  later  Acts 3).  Its  principal  power  in  regard 
to  trade  marks  was  that  of  assigning  marks  to  manufacturers  of  cutlery  within  the 
district  before  mentioned.  Marks  so  assigned  before  the  1st  of  January  1884,  are 
known  as  old  corporate  marks,  and  they  are,  or  can  be,  registered  in  the  Sheffield 
Register*).  That  Register  is  continued  under  the  Act  of  1905,  and  it  also  contains 
the  new  marks  registered  under  the  Acts  of  1883  to  1905  in  respect  of  metal  goods 
by  persons  carrying  on  business  in  the  above-named  district.  AppUcations  for  trade 
marks  in  respect  of  such  goods  by  other  persons  are  made  to  the  Registrar  of  Trade 
Marks  at  the  Patent  Office  in  the  usual  way.  The  provisions  of  the  Act  and  Rules 
apply  mutatis  mutandis  to  appHcations  made  to  the  Cutlers'  Company.  The  Act 
provides  for  notices  by  the  Cutlers'  Company  to  the  Registrar  of  such  appHcations, 
and  for  notices  by  the  Registrar  to  the  Cutlers'  Company  of  appHcations  made  to 
the  Registrar.  If  the  Registrar  objects  to  an  application  made  to  the  Cutlers'  Com- 
pany, such  appUcation  is  not  to  be  proceeded  with  by  the  Company,  but  a  person 
aggrieved  may  appeal  to  the  Court.  There  is  also  an  appeal  to  the  Court  from  a 
decision  of  the  Company^). 

IX.  Cotton  Marks. 

The  Manchester  Register  differs  from  the  Sheffield  Register  in  this,  that  it  is 
not  merely  a  local  Register,  but  is  a  Register  for  all  trade  marks  in  the  cotton  classes, 
whether  the  appHcant  is  carrying  on  business  at  Manchester  or  elsewhere.  The 
Registry  is  known  as  the  Manchester  Branch 6),  and  is  under  the  Keeper  of  Cotton 
Marks,  who  acts  under  the  direction  of  the  Registrar.  The  Register  is  kept  in  dupUcate 
at  the  Patent  Office  and  the  Manchester  Branch. 

Cotton  marks  have  under  the  Registration  Acts  always  stood  on  a  special 
footing.  When  the  first  Registration  Act  of  1875  was  passed,  the  number  of  such 
marks  in  use  was  very  considerable,  and  owing  to  this,  and  to  the  facts  that  many 
of  them  were  composite  marks  and  included  features  in  common  use,  and  that  the 
trade  in  cotton  goods  was  largely  with  countries,  such  as  India,  where  the  ultimate 
purchasers  were  of  native  races,  it  was  reahsed  that  there  were  special  difficulties  in 
dealing  with  them,  and  a  special  committee  was  then  appointed  to  examine  and  report 
on  appHcations  for  registration  of  cotton  marks.  After  this  committee  ceased  to  exist, 
there  was  a  practice  in  the  Manchester  Branch  of  consulting  the  Trade  and  Mer- 
chandise Marks  Committee  appointed  by  the  Manchester  Chamber  of  Commerce  upon 
questions  of  novelty  or  difficulty  arising  on  such  appHcations,  and  this  practice  is 
recognised  by  the  Act  of  1905'). 

The  Cotton  Classes  are  23,  a)  cotton  yarn,  b)  sewing  cotton,  24,  cotton  piece 
goods  of  aU  kinds,  and  25,  cotton  goods  not  included  in  classes  23,  24  or  38  (articles 
of  clothing).  AppHcation  for  registration  of  a  trade  mark  in  any  of  these  classes  is 
made  to  the  Manchester  BranchS),  and  is  notified  to  the  Registrar  by  the  Keeper 

1)  Section  63. 

2)  21  Jao.  I,  c.  31. 

*)  The  latest  Act  was  passed  in  1860,  23  Vict.  o.  43. 

*)  Section  63,  subsection  2.  ,,,,,,,«».,,„ 

B)  The  procedure  as  to  appUcations  to  the  Cutlers'  Company  is  regulated  by  Rules  107  to  112. 

8)  The  office  is  at  48  Royal  Exchange,  Manchester. 

')  Section  64  deals  with  cotton  marks.  Sub-section  14  is  the  sub-section  reeognismg  the 
practice  referred  to. 

8)  The  Rules  appHcable  are  Nos.   113  to  120. 
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of  Cotton  Marks,  who  also  reports  thereon.  The  Registrar  may  object  to  the  applica- 
tion, in  which  case  the  apphcation  is  not  to  be  proceeded  with,  but  any  person  aggriev- 
ed may  appeal  to  the  Court  or  to  the  Board  of  Trade.  If  the  mark  has  been  used 
by  the  apphcant  or  his  predecessors,  the  apphcation  must  state  the  length  of  time 
of  such  useri).  An  apphcant  has  the  right  on  production  of  a  facsimile  of  his  mark 
and  payment  of  a  fee  to  obtain  from  the  Keeper  of  Cotton  Marks  a  certified  copy  of 
his  apphcation,  setting  forth  the  length  of  time  of  user  (if  any)  and  any  other  parti- 
culars which  the  Keeper  may  deem  necessary^).  The  object  of  this  provision  is  to 
enable  owners  of  trade  marks,  even  if  not  registrable,  to  put  them  on  record  at  the 
Registry,  and  the  right  to  inspection  of  the  Registry  includes  the  right  to  inspect  aU 
apphcations  made  since  the  passing  of  the  Ttade  Marks  Registration  Act,  1875, 
whether  registered,  refused,  lapsed,  expired,  withdrawn,  abandoned,  cancelled  or 
pending  3). 

Besides  the  special  procedure  in  regard  to  Cotton  Marks,  the  Act  of  1905  con- 
tains some  restrictions  on  registration  apphcable  only  to  such  marks,  namely: 

a)  That  in  respect  of  cotton  piece  goods  and  cotton  yarn,  no  mark  consisting^ 
of  a  word  or  words  alone  (whether  invented  or  otherwise)  shaU  be  registered, 
and  no  word  shall  be  deemed  distinctive  in  respect  of  such  goods; 

b)  That  in  respect  of  cotton  piece  goods  no  mark  consisting  of  a  line  heading*) 
alone  shall  be  registered,  and  no  hue  heading  shall  be  deemed  distinctive 
in  respect  of  such  goods; 

c)  No  registration  of  a  cotton  mark  shall  give  any  exclusive  right  to  the  use 
of  any  word,  letter,  numeral,  line  heading,  or  any  combination  thereof^). 

X.  International  and  Colonial  Arrangements. 

Although  Great  Britain  became  a  party  to  the  International  Convention  for 
the  Protection  of  Industrial  Property^),  that  Convention  has  only  become  law  in 
the  United  Kingdom  so  far  as  its  provisions  have  been  enacted  by  statute.  The 
existing  statutory  provisions  relating  to  International  and  Colonial  Arrangements 
with  respect  to  patents,  designs  and  trade  marks  are  contained  in  Section  91  of  the 
Patents  and  Designs  Act,  1907'^). 

Under  this  enactment  and  that  which  it  replaced  Orders  in  Council  have  been 
made  applying  its  provisions  to  practically  all  civiUsed  countries,  except  Russia,  and 
to  certain  British  Possessions,  including  Austraha  and  New  Zealand.  The  statute 
has  not,  however,  fuUy  carried  out  the  intention  of  the  convention,  which  was  that, 
it  a  trade  mark  was  registered  in  the  country  of  origin,  it  should  be  quahfied  for  regis^ 
tration  in  aU  other  countries  of  the  Union.  It  has  been  decided  in  the  Enghsh  Courts 
that  an  apphcant,  although  applying  under  the  International  Convention,  or  rather 
under  the  statutory  provisions  above  quoted,  must  show  that  his  mark  is  regis- 
trable as  a  trade  mark  according  to  the  provisions  apphcable  in  the  case  of  any 
ordinary  apphcation®).  The  practical  effect  of  the  convention  and  statute  is  only 
therefore  to  give  to  a  foreign  apphcant  for  registration  in  England  priority  for  four 
months  after  the  apphcation  in  his  own  country;  a  foreign  apphcant  has  always 
had  under  the  Registrations  Acts  the  same  right  to  register  a  trade  mark  in  this 
country  and  to  protection  against  infringement  as  a  British  subject  has  had. 

Great  Britain  did  not  become  a  party  to  the  Arrangement^)  relating  to  the 
estabUshment  and  endowment  of  the  International  Bureau  at  Berne  for  Registration 
of  Trade  Marks.   It  was  however  a  party  to  the  Madrid  Arrangement  of  1891  for  the 

prevention  of  false  indications  of  origin  of  goods. 

f 

1)  Sub-section  9. 

2)  Sub-section.   12 

3)  Sub-section  11. 

*)  That  is  to  say,  the  pattern  or  marking  woven  at  the  end  of  the  piece. 

*)  Sub-section  10. 

")  Ratified  at  Paris,  June  6th,  1884.  Amended  by  the  Brussels  Act,  December  14th,  1900, 
also,  subject  to  ratification  before  April  1st,  1913  at  Washington,  June  2nd,  1911. 

')  These  provisions  wiU  be  found  in  the  Appendix,  infra.  They  are  substantially  the  same 
as  those  previously  in  force  mider  the  Patents,  Designs  and  Trade  Marks  Acts,  1883  and  1886. 
Section  98  of  the  Patents  and  Designs  Act  1907  contains  a  saving  in  favour  of  conventions  and 
Orders  in  Council  made  under  the  Acts  of  1883  and  1886  now  repealed. 

8)  CaHfornian  Fig  Syrup  Go's  T.  M.  (1889),  40  Ch.  D.  620;  Carter  Medicine  Go's  T.M.  [1892] 
3  Ch.  472. 

»)  Madrid,  1891.     Revised  at  Washington,  1911. 


PASSING  OFF.  623 

XL  Passing  Off. 

"No  man  can  have  any  right  to  represent  his  goods  as  the  goods  of  another 
person"!).  How  far  the  use  of  particular  words,  signs,  or  pictures,  does  or  does  not 
amount  to  such  a  representation  must  be  a  question  of  evidence^). 

The  right  of  one  trader  to  prevent  another  from  passing  off  as  his  goods  what 
are  not  in  fact  his  goods,  is  not  given  by  any  statute.  At  common  law  the  wrongful 
act  gave  a  right  to  damages,  whilst  in  a  Court  of  equity  an  injunction  could  be  ob- 
tained. Now,  since  the  fusion  of  law  and  equity,  complete  redress  is  obtainable  in 
one  proceeding.  The  Trade  Marks  Act,  1905,  expressly  preserves  the  action  for  passing 
off;  for  section  45  provides  that  nothing  in  the  Act  shall  be  deemed  to  affect  rights 
of  action  against  any  person  for  passing  off  goods  as  those  of  another  person  or  the 
remedies  in  respect  thereof.  An  unregistered  trade  mark  can  be  practically  protected 
by  a  passing-off  action  3);  and  in  an  action  for  infringement  of  a  registered  trade 
mark  a  claim  for  passing  off  is  almost  invariably  added. 

The  means  by  which  the  goods  of  one  trader  are  passed  off  as  those  of  another 
are  immaterial  if  that  is  being  done,  whether  it  be  by  direct  statement  that  they 
are  the  plaintiff's  goods,  or  by  imitation  of  the  labels  or  marks  used  by  the  plaintiff, 
or  of  the  boxes  or  wrappers  in  which  the  plaintiff  puts  them  on  the  market,  or  of 
what  is  known  as  the  "get  up"  of  the  plaintiff's  goods,  or  by  taking  or  imitation  of 
the  plaintiff's  trade  name,  or  the  name  which  denotes  his  goods*).  The  plaintiff  in 
such  an  action  must  however  show  that  the  features  which  he  rehes  on  and  complains 
of  being  adopted  or  imitated,  are  individually  or  collectively  distinctive  of  his  goods  ^). 
He  must  also  show  that  what  the  defendant  is  doing  is,  by  reason  of  resemblance 
to  such  distinctive  features  of  the  plaintiff's  goods,  calculated  to  pass  off  the  defendant's 
goods  as  those  of  the  plaintiff.  But  the  plaintiff  is  not  bound  to  show  fraudulent 
intention  on  the  part  of  the  defendant 8),  although  the  absence  of  such  intention 
may  affect  the  extent  of  his  remedies.  If  the  Court  is  satisfied  that  the  conduct  of 
the  defendant  has  not  been  bona  fide,  that  fact  may  assist  the  plaintiff  in  a  case  other- 
wise doubtful,  for  in  such  a  case  the  Court  will  be  ready  to  find  that  the  defendant's 
efforts  to  annex  the  plaintiff's  trade  are  likely  to  be  attended  with  success.  It  has 
been  said  that,  although  the  defendant  has  not  knowingly  imitated  the  features 
distinctive  of  the  plaintiff's  goods,  if  when  the  matter  is  called  to  his  intention  he 
continues  or  threatens  to  continue  putting  his  goods  on  the  market  with  those  features, 
that  would  be  evidence  of  fraud.  Thus  in  a  trade  name  case''):  "All  that  the  Court 
requires  is  to  be  satisfied  that  the  names  are  so  similar  as  to  be  calculated  to  produce 
confusion  between  the  two  companies,  so  calculated  to  do  it  that  when  it  is  drawn 
to  the  attention  of  those  adopting  the  name  complained  of,  that  that  would  be  the 
result,  it  is  not  honest  for  them  to  persevere  in  their  intention,  although  originally 
the  intention  might  not  have  been  otherwise  than  honest".  Some  judges  have,  how- 
ever, protested  against  an  imputation  of  dishonesty  without  clear  evidence  of  it^); 
and  the  principle  would  seem  at  aU  events  to  be  only  apphcable  where  the  defendant 
must  know,  when  he  considers  the  matter,  that  the  result  of  what  he  is  doing  will 
be  likely  to  result  in  passing  off  his  goods  as  those  of  the  plaintiff.  However,  as 
already  stated,  it  is  now  established  that  intention  to  defraud  the  plaintiff  is  not  a 
necessary  element  in  an  action  for  passing  off  9).  Neither  is  it  necessary  to  show  that 
anyone  has  in  fact  been  deceived;  but  if  the  plaintiff's  and  defendant's  goods  have 
been  circulating  for  some  time  in  the  same  market  and  no  deception  or  confusion 
has  resulted,  this  tends  to  negative  probability  of  deception.  There  may  be  no 
probability  of  deceiving  an  immediate  purchaser  of  the  defendant's  goods,  yet  they 
may  be  so  got  up  as  to  deceive  the  ultimate  purchaser;  as  a  general  rule  the  pubUc 

1)  Per  Lord  Justice  Turner  in  Burgess  v.  Burgees  (1853),  3  D.  M.  &  G.  204. 

2)  See  Lord  Halsbury's  judgment  in  Beddaviay  v.  Banha/m  [1896]  A.  C.  at  p.  204. 
*)  Section  42  is  no  bar  to  this. 

*)  See  Lord  Kingsdown's  judgment  in  Leather  Cloth  Co.  v.  American  LecUher  Cloth  Co.  (1865), 
U  H.  L.  C.  538. 

S)  See  Payton  v.  SneUmg  (1901)  17  R.  P.  0.  at  p.  52. 

8)  Millington  v.  Fox,  (1838)  2  My.  &  Cr.  338. 

">)  Per  James  L.  J.  in  Bendriks  v.  Montagu  (1881),  17  Ch.  D.  638,  at  p.  646. 

8)  See  the  judgment  of  Brett  L.  J.  in  the  same  case. 

*)  A  modem  authority  is  Cellular  Clothing  Co.  v.  Maxton  cfc  Murray  [1899]  A.  C.  326,  judgment 
of  Lord  Halsbury,  at  p.  334. 
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is  much  more  likely  to  be  misled  than  the  trade.  Questions  to  witnesses  as  to  whether 
in  their  opinion  the  defendant's  goods  are  calculated  to  deceive  are  inadmissible  i) 
but  witnesses  may  be  asked  as  to  the  class  of  persons  who  buy  the  goods,  e.g.  whether 
they  are  iUiterate,  or  whether  the  goods  go  to  purchasers,  (e.g.  in  the  East),  who 
caniiot  generally  read  Enghsh.  The  general  principles  of  comparison  of  trade  marks 
in  infringement  cases  apply  also  in  cases  of  passing  off. 

The  contest  in  a  passing  off  case  very  often  turns  on  the  question  whether  a 
word  which  the  defendant  is  applying  to  his  goods  is  the  trade  name  of  the  plaintiff's 
goods,  that  is  to  say,  whether  it  indicates,  not  goods  of  the  kind  in  question  by  whom- 
soever made,  but  goods  of  that  kind  made  or  dealt  in  by  the  plaintiff.  Where  the 
word  in  question  is  what  is  known  as  a  "fancy  name",  that  is  to  say,  a  non-descrip- 
tive name  made  up  or  arbitrarily  chosen  and  not  used  by  anyone  else,  then  the 
answer  is  easy.  "Where  the  trade  mark  is  a  word  or  device  never  in  use  before, 
and  meaningless,  except  as  indicating  by  whom  the  goods  in  connection  with  which 
it  is  used  were  made,  there  could  be  no  conceivable  legitimate  use  of  it  by  another 
person.  His  only  object  in  employing  it  in  connection  with  goods  of  his  manufacture 
must  be  to  deceive^)".  Many  cases  are  not  of  this  simple  nature,  but  relate  to  the  use 
of  a  word  of  a  descriptive  nature,  which  the  plaintiff  alleges  has  acquired  a  secondary 
meaning  uidicating  his  goods^).  "The  name  of  a  person,  or  words  forming  part  of 
the  common  stock  of  language,  may  become  so  far  associated  with  the  goods  of  a 
particular  maker  that  it  is  capable  of  proof  that  the  use  of  them  by  themselves 
without  explanation  or  qualification  by  another  manufacturer  would  deceive  a 
purchaser  into  the  beUef  that  he  was  getting  the  goods  of  A,  when  he  was  really 
getting  the  goods  of  B.  In  a  case  of  this  description  the  mere  proof  by  the  plaintiff 
that  the  defendant  was  using  a  name,  word,  or  device  which  he  had  adopted  to 
distinguish  his  goods  would  not  entitle  him  to  any  rehef .  He  could  only  obtain 
it  by  proving  that  the  defendant  was  using  it  under  such  circumstances  or  in  such 
manner  as  to  put  off  his  goods  as  the  goods  of  the  plaintiff*).  Where  a  word,  which 
was  originally  merely  descriptive,  has  acquired  such  a  secondary  meaning,  the  de- 
fendant cannot  successfully  set  up  that  he  is  merely  stating  by  its  use  the  true  des- 
cription of  his  goods,  for  the  word  possesses  a  meaning  beyond  its  merely  descriptive 
one.  It  is  probably  more  accurate  to  state  that  the  word  must  have  acquired  an  ad- 
ditional meaning  hmiting  its  original  one  than  to  state  that  the  original  meaning 
must  have  been  lost.  The  matter  is  put  thus  in  a  recent  judgment^):  "Though 
I  do  not  agree  with  the  argument  that  a  word  cannot  be  at  the  same  time 
descriptive  and  distinctive,  I  think  the  fact  that  it  retains  its  prima  facie  des- 
criptive signification  increases  the  difficulty  of  proving  that  it  is  distinctive  of  the 
goods  of  any  particular  manufacturer.  If  a  word  is  'prima  facie  the  name  of  or  des- 
cription of  an  article,  evidence  that  it  is  also  generally  associated  with  the  name 
of  a  particular  manufacturer  is,  in  my  opinion,  by  no  means  conclusive  that  it  has 
become  a  distinctive  word  which  cannot  be  used  of  the  same  article  when  made  by 
others  without  risk  of  deception.  If  the  article  in  question  is  made  exclusively  or 
mainly  by  a  particular  manufacturer,  it  is  almost  bound  to  be  associated  with  the 
name  of  that  manufacturer  by  the  trade  and  pubUc,  for  each  trader  and  each  member 
of  the  pubMc  wiU  naturally  associate  the  article  with  the  name  of  the  manufacturer 
who  suppHes  it  to  him,  and  who  may  possibly  be,  in  his  opinion,  the  only  person 
who  suppUes  it  at  all".  And  again  in  another  case 6) — "Much  of  the  argument 
before  us  was  based  on  an  assumption  that  there  is  a  natural  and  innate  antagonism 
between  distinctive  and  descriptive  as  apphed  to  words,  and  that  if  you  can  show 
that  a  word  is  descriptive  you  have  proved  that  it  cannot  be  distinctive.  To  my  mind 
this  is  a  fallacy.  Descriptive  names  may  be  distinctive  and  vice  versa.  No  class  of 
words  are  more  directly  and  intentionally  distinctive  than  proper  names,  and  yet 

i)]|^ort^  Cheshire  and  Manchester  Brewery  Co.  v.  Manchester  Brewery  Co.  [1899]  A.  C.  83; 
Bourne  v.  Sioan  <fc  Edgar  [1903]  1  Ch.  211. 

2)  Per  Lord  Herschell  in  Reddaway  v.  Banham  [1896]  A.  C.  p.  210. 

*)  Such  as  "Camel  hair",  the  name  of  the  plaintiffs'  belting  in  the  well-known  leadiag 
case  of  Reddaway  v,  Banham,  supra.   See  also  Celhdar  Clothing  Co.  v.  Maxton,  [1899]  A.  C.  326. 

*)  Per  Lord  Herschell  in  Reddaway  v.  Banham,  [1896]  A.  C.  p.  210. 

«)  Burberrysv.  Cordirig [19101, 26  R.  P.  C.  693  at  p.  704,  (Slip-on  coats).  The  plaintiffs  failed 
in  their  action. 

6)  ^The  judgment  of  Fletcher  Moulton  L.  J.  in  Crosfield's  Application  for  a  trade  mark  [1910] 
1  Ch.  118,  (Perfection.)    The  application  failed. 
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originally  they  were  usually,  if  not  invariably,  descriptive  in  all  languages.  They 
still  are  so  among  savage  peoples,  and  although  among  civiUzed  nations  the  original 
significations  of  proper  names  are  not  remembered,  or  regarded,  we  see  that  the  natural 
tendency  to  use  descriptive  words  as  names  still  exists,  since  nick-names,  the  only 
names  that  axe  now  invented,  are  usually  descriptive.  There  is  therefore  no  natural 
or  necessary  incompatibility  between  distinctiveness  and  descriptiveness  in  the  case 
of  words  used  as  trade  marks.  The  notion  that  there  is  such  an  incompatibiUty  is 
confined  to  lawyers,  and  is  in  my  opinion  due  to  the  influence  of  the  earUer  Trade 
Mark  Acts.  By  those  Acts,  which  are  now  repealed,  the  fact  that  words  were  des- 
criptive of  the  goods  was  fatal  to  their  registration  as  trade  marks,  and  thus  becoming 
in  the  eye  of  the  law  distinctive  of  the  goods  of  a  particular  maker.  But  the  question 
whether  a  word  is  or  is  capable  of  becoming  distinctive  of  the  goods  of  a  particular 
maker  is  a  question  of  fact,  and  is  not  determined  by  its  being  or  not  being  descrip- 
tive". 

In  the  case,  however,  of  a  word  which  is  in  the  ordinary  and  natural  meaning 
descriptive,  the  burden  on  a  plaintiff  who  seeks  to  show  that  it  has  acquired  a  second- 
ary meaning  as  distinctive  of  his  goods,  is  very  great i). 

Where  a  person  invents  a  new  article  and  patents  it  and  gives  it  a  name,  on 
the  expiration  of  the  patent  anyone  may  manufacture  the  article  and  may  use  for 
it  the  name  which  the  patentee  has  attached  to  it  during  the  time  when  he  had  the 
legal  monopoly  of  the  manufacture  2).  This  is  an  absolute  rule  in  the  case  of  a  patented 
article,  the  name  becoming  publici  juris,  for  otherwise  the  patentee  would  have  a 
practical  monopoly  after  the  expiration  of  the  patent,  and  the  same  principle  appHes 
where,  by  means  of  the  manufacture  having  been  secret  or  of  other  circumstances, 
a  plaintiff  has  in  fact  been  the  sole  manufacturer  of  or  dealer  in  the  article  2). 

The  form  of  injunction  granted  in  a  passing  off  action  is  generally  to  restrain  the 
defendant  from  doing  the  specific  things  which  are  held  to  constitute  a  passing  off 
of  the  plaintiff's  goods  (e.g.  the  issue  of  a  particular  label  or  wrapper)  and  from  other- 
wise passing  off  his  goods  as  those  of  the  plaintiff.  But  where  the  passing  off  has  been 
by  the  use  of  a  word  which  has  acquired  a  secondary  meaning  indicating  the  plaintiff's 
goods,  the  injunction  should  be  hmited  to  restraining  the  defendant  from  using  it 
"without  clearly  distinguishing"  his  goods  from  those  of  the  plaintiff  3).  The  principles 
as  to  damages  and  an  account  of  profits  in  a  passing  off  action  are  the  same  as  those 
in  an  action  for  infringement  of  trade  mark*). 

There  is  a  form  of  fraud  which  consists  in  passing  off  goods  of  a  cheaper  or  in- 
ferior nature  emanating  from  a  manufacturer  as  being  goods  of  a  dearer  or  superior 
quaUty  made  by  him.  Such  conduct  is  an  actionable  wrong,  and  the  Court  wiU 
interfere  to  restrain  the  offender  S). 

XII.  Trade  Name. 

The  trade  name  of  a  person  is  the  name  under  which  he  is  carrying  on  a  business  8). 
It  need  not  be,  and  frequently  is  not,  his  own  name,  for  instance,  it  may  be  that  of 
a  predecessor  in  business,  or  merely  a  name  adopted  for  the  purposes  of  business. 
In  the  form  of  a  signature,  or  if  represented  in  a  special  or  particular  manner,  it  is 
registrable  as  a  trade  mark'').  But,  even  if  it  be  not  so  registered,  the  law  affords 
protection  to  a  trader  against  the  wrongful  use  of  his  trade  name  by  others.  The  law 
relating  to  this  subject  is  a  branch  of  the  law  as  to  "passing  off",  for  the  ground  on 
which  a  trade  name  is  protected  is  that  its  wrongful  use  by  another  person  is  Uable 
to  lead  to  the  beUef  that  his  business  is  the  business  of  the  lawful  owner  of  the  name, 
whereby  the  latter  may,  directly  or  indirectly,  be  deprived  of  trade  that  properly 
belongs  to  him.  Damage  or  the  apprehension  of  damage  to  trade  lies  at  the  foun- 
dation of  the  matter.  Mere  inconvenience,  such  as  errors  in  the  dehvery  of  letters, 
is  not  of  itself  a  ground  of  action. 

1)  See  Cellular  Clothing  Co.  v.  Maxton  [1899]  A.  C.  326,  (Cellular  doth).  The  plaintiffs 
failed. 

2)  See  the  last  ease  cited. 

3)  Reddaway  v.   Banham  [1896]  A.  C.   199. 

*)  See  above  p.  620,  as  to  this  and  other  relief  of  a  consequential  nature. 
S)  Teacher  v.  Levy,  (1906)  23  R.  P.  C.  117. 

*)  "Trade  name  "is  sometimes  used  to  mean  the  distinctive  name  of  goods  manufactured 
or  dealt  in  by  a  particular  trader,  that  is  to  say,  the  trade  name  of  his  goods,  not  his  trading  name. 
')  T.  M,  Act,  1905,  section  9  (1)  and  (2). 
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"The  question  is  simply  whether  the  name  they  (that  is  the  defendants  in  the  action) 
have  adopted  for  a  business  of  the  same  kind  and  in  the  same  city  i)  is  so  like  the  name 
of  the  plaintiffs,  which  they  have  used  as  their  trade  name  for  so  long  a  period, 
as  in  fact  to  enable  the  defendants  to  appropriate  or  to  result  in  the  defendants  in 
fact  appropriating,  a  material  part  of  the  business  of  the  plaintiff  company,  by 
misleading  people  to  suppose  that  they  were  dealing  with  the  plaintiffs  when,  in 
fact,  they  were  dealing  with  the  defendants 2)." 

The  principles,  therefore,  of  the  law  of  passing  off  apply  generally  to  trade  name  3), 
Thus,  it  is  essential  for  a  plaintiff  to  prove  that  he  has  estabhshed  a  reputation  under 
the  trade  name*),  so  that  persons  seeing  or  hearing  that  name  used  in  connection 
with  a  business  of  the  kind  in  question  wiQ  think  that  it  indicates  the  plaintiff's 
business.  Therefore,  as  in  passing  off  cases,  where  the  name  is  of  an  uncommon  charac- 
ter or  is  of  the  nature  of  a  fancy  name  5),  the  plaintiff  has  an  easier  task  in  showing 
that  it  is  distinctive  than  he  has  where  the  name  is  a  very  ordinary  one  or  is  a  trading 
style  composed  of  ordinary  English  words 6).  Where  an  invented  word  is  used  and 
registered  by  manufacturers  as  a  trade  mark  for  their  goods,  they  very  often, 
especially  it  they  are  a  registered  company,  include  the  word  in  their  trading  title, 
and  this  is  a  very  convenient  course,  as  it  renders  the  trading  title  easy  of  protection. 
But,  provided  that  a  plaintiff  can  show  that  the  name  distinguishes  his  business 
from  other  business,  it  does  not  matter  how  descriptive  or  how  ordinary  the  name  is  '^). 
But  no  one  can  exclude  other  persons  altogether  from  the  use  of  an  ordinary  Enghsh 
word  as  part  of  a  trading  style  8) ;  the  right  of  the  first  trader  is  at  the  most  to  prevent 
its  use  in  such  a  collocation  or  in  such  a  manner  as  will  lead  to  the  belief  that  his 
business  is  indicated  by  its  use.  A  plaintiff  does  not  necessarily  faU  because  he  is  not 
the  only  person  using  the  name  in  the  particular  trade  9) ;  it  may  be  that  each  of  two 
persons  using  it  may  have  a  right  to  stop  its  use  by  a  third  person,  but  where  there  are 
two  persons  denoting  their  business  by  the  same  name,  there  is  a  considerable  dif- 
ficulty in  one  of  them  showing  that  the  name  indicates  his  business^"). 

The  ground  of  the  jurisdiction  being  the  probabiHty  of  the  appropriation  of 
the  plaintiff's  business,  it  follows  that,  unless  there  is  competition  by  reason  of  similar- 
ity of  business  between  the  plaintiff  and  the  defendant  or  probabiHty  of  competition, 
no  jurisdiction  based  on  trade  name  arises,  apart  from  statute  i^).  If  one  company  was 
dealing  in  manure  and  another  with  an  identical  name  in  hardware,  an  injunction  would 
not  be  granted  12).  For  the  same  reason  locaUtyis  or  may  be  important,  for  unless  the 
areas  of  trade  overlap  or  are  Ukely  to  do  so ,  the  element  of  competition  wiU  be  absent  i^) . 

It  is  no  more  necessary  in  trade  name  cases  than  in  passing  off  cases  to  show 
fraudulent  intent^*),  except  possibly  where  the  defendant  is  using  his  own  name^^), 

1)  This  of  course  is  not  necessary;  it  is  sufficient  if  the  business  areas  overlap. 

2)  Per  Brett  L.  J.  in  Hendriks  v.  Montagu  (1881),  17  Ch.  D.  638  at  p.  648  (Universal  Life 
Assurance  Society  and  Universe  Life  Assurance  Association). 

8)  Aerators  Ld.  v.  Tollit,  [1902]  2  Ch.  319,  British  Vacuum  Cleaner  Company  Ld.  v.  New 
Vacuum  Cleaner  Go.  Ld.  [1907]  2  Ch.  312. 

*)  Levy  V.   Walker  (1879),  10  Ch.  D.  447. 

S)  E.  g.    Such  a  name  as  "The  Hercules  Iron  Company". 

8)  Electromohile  Go.  Ld.  v.  British  Electromobile  Co.  Ld.  (1908)  25  R.  P.  C.  149;  the  plain- 
tiffs failed.  See  also  Aerators  Ld.  v.  Tollit  [1902]  2  Ch.  319.  and  the  Vacuum  Cleaner  ease, 
above  cited. 

7)  Thus  "Universal  Life  Assurance  Society"  in  Hendriks -v.  Montagu  (1881),  17  Ch.  D.  638. 
Manchester  Brewery  Co.  Ld.  v.  North  Cheshire  and  Manchester  Brewery  Co.  Ld.  [1899]  A.  C.  83. 

8)  Thus  in  Colonial  Fire  Assurance  Co.  v.  Home  and  Colonial  Assurance  Co.  Ld.  (1864J  33 
Beav.    548,  the  plaintiffs  failed;  see  also  Aerators  Ld.  v.  ToUit  [1902]  2  Ch.  319. 

9)  Dent  v.  Turpin  (1861),  30  L.  J.  Ch.  495;  the  name  was  here  used  as  a  trade  mark. 
1")  Jamieson  v.  Jamieson,  (1898)  15  R.  P.  C.  169,  and  see  Claudius  Ash  v.  Invicta  Manu- 
facturing Go.  (1911)  28  R.  P.  C.  597. 

11)  There  may  be  jurisdiction  based  on  Ubel  or,  as  in  Walter  v.  Ashton  [1902]  2  Ch.  282, 
(Times  Newspaper  and  Times  Cycles)  on  the  plaintiff  being  subjected  to  financial  risk  by  being 
held  out  as  connected  with  the  defendant's  business,  but  this  is  a  different  matter. 

12)  Per  Jessel  M.  R.  in  Hendriks  v.  Montagu  (1881),  17  Ch.  D.  638. 

1')  See  for  instance  the  case  of  George  Outram,  is  Go  Ld.  v.  London  Evening  Newspaper  Ld. 
(1911)  28  R.  P.  C.  308,  in  which  the  proprietors  of  the  Evening  Times  published  in  Glasgow 
failed  against  the  Evening  Times  published  in  London. 

1*)  North  Cheshire  dk  Manchester  Brewery  Co.  Ld.  v.  Manchester  Brewery  Co.  Ld.  [1899] 
A.  C.  83. 

18)  See  below,  as  to  this  possible  exception. 
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nor  is  it  necessary  to  show  that  deception  has  actually  occurred.  Many  of  the  trade 
name  cases  are,  however,  cases  in  which  fraud  has  been  present;  for  instance,  in 
some  a  person,  in  order  to  afford  an  excuse  for  the  use  of  the  name  of  a  well  known 
trader,  has  taken  another  person  with  that  name  or  a  similar  name  into  partnership 
or  has  purported  to  buy  the  goodwill  of  a  pretended  business,  of  such  a  person.  In 
other  instances  a  company  has  been  formed  having  such  a  person  as  one  of  its  directors 
or  managers ;  mere  devices  of  this  kind,  however,  afford  no  defence.  And,  quite  apart 
from  fraud,  a  person  who  is  not  transferring  to  a  company  an  existing  business,  cannot 
confer  on  it  a  title  to  use  his  name  as  against  persons  who  would  be  damaged  thereby^). 

Where  a  person  has  estabUshed  a  reputation  under  his  name  in  a  particular 
tradCj  and  another  person  not  bearing  that  name  enters  that  trade  and  adopts  the 
name  for  the  purpose  of  it,  there  is  a  prima  facie  case  of  an  interference  with  the 
plaintiff's  rights  by  passing  off  the  business  as  that  of  the  estabhshed  trader  2). 
But  where  a  person  is  using  his  own  name,  he  is  doing  that  which  he  has  a  prima  facie 
right  to  do  3) .  A  person  cannot  get  a  monopoly  of  the  use  of  a  name  in  a  trade  by  being 
the  first  to  use  it  in  that  trade,  and  get  a  reputation  under  it.  If,  however,  a  defendant 
is  using  his  own  name  in  an  unfair  manner  so  as  to  induce  the  behef  that  his  business 
is  that  of  the  plaintiff,  he  will  be  restrained  from  such  use;  and,  even  if  his  use  is 
not  dishonest  in  the  sense  of  being  intended  to  induce  such  belief,  if  the  plaintiff 
estabhshes  such  a  reputation  in  the  name  that  the  mere  use  of  it  without  sufficiently 
distinguishing  elements*),  is  calculated  to  deceive,  and  the  defendant  is  so  using  it, 
he  may  be  restrained  ^) ;  but  no  case  has  occurred  in  which  a  person  has  been  absolutely 
restrained  from  the  use  of  his  own  name,  at  the  most  he  will  only  be  restrained  from 
using  it  so  as  to  be  calculated  to  deceive  or  without  distinguishing  his  business  from 
that  of  the  plaintiff  5).  In  this  connection  it  may  be  noticed  that  the  Trade  Marks  Act, 
1905,  contains  a  provision  that  no  registration  under  that  Act  shall  interfere  with 
any  bona  fide  use  by  a  person  of  his  own  name  or  that  of  any  of  his  predecessors  in 
business^). 

With  regard  to  the  names  of  registered  companies,  the  Companies  (Consohdation) 
Act,  1908,  section  8,  enacts  that  a  company  may  not  be  registered  by  a  name 
identical  with  that  by  which  a  company  is  already  registered,  or  so  nearly  resembling 
that  name  as  to  be  calculated  to  deceive,  except  where  the  company  in  existence  is  in 
the  course  of  being  dissolved  and  signifies  its  consent  in  such  manner  as  the  Registrar 
requires.  This  section  affords  a  protection  to  a  registered  company  additional  to  that 
given  by  the  common  law,  but  it  only  apphes  before  actual  registration  of  the  com- 
pany with  the  confUcting  name.  So  that  if  registration  has  been  effected,  or  if  it  is 
feared  that  it  may  notwithstanding  the  section  be  effected,  a  remedy  by  injunction 
should  be  sought'). 

The  general  principles  to  be  applied  in  cases  under  the  section  are  extremely 
analogous  to  those  which  are  apphcable  in  cases  of  passing  off  by  the  use  of  a  trade 
name 8),  the  test  given  by  the  section  being  that  appHed  by  the  Court  in  trade  name 
cases  where  the  section  does  not  apply,  subject  to  this,  however,  that  where  there  is 
identity  of  names  registration  of  the  second  company  is  prohibited  however  different 
the  businesses  are.  Where  the  names  are  not  identical  but  there  is  some  similarity, 
then  even  under  the  statute,  it  is  material  to  consider  what  business  has  been  carried 
on  or  is  intended  to  be  carried  on  by  the  old  company  and  what  is  intended  to  be 
carried  on  by  the  new  company  9).  Where  a  company  has  been  registered,  the  name 
of  which  by  reason  of  its  resemblance  to  that  of  another  registered  company  or  firm 
is  calculated  to  deceive,  an  injimction  will  be  granted  against  allowing  the  name  to 


1 )  Tussavd  V.  Tuaaaud  ( 1890),  44  Ch.  D.  678 ;  Fine  Ootton  <fe  Spinners  and  Doublers  Aasoeiation 
V.  Harwood  Cash  and  Go.  Ld.,  (il907j  24  R.  P.  C.  533;  Kingston,  Miller  db  Co.  v.  Thomas 
Kingston  tfc  Go.,  [1912]  1  Ch.  575. 

2)  Burgess  v.  Burgess  (1853),  3  D.  M.  &  G.  904;  Turton  v.  Turton  (1889),  42  Ch.  D.  128. 

3)  Turton  v.   Turton  (1889),  42  Ch.  D.  128. 

*)  In  most  cases  the  use  of  a  different  Christian  name  or  different  initials  would  be  sufficient 
distinction. 

5)  Gash  V.  Gash  (1902J  18  R.  P.  C.  213,  19  R.  P.  C.  181;  and  see  Electromohile  Co.  Ld.  v. 
British  Electromohile  Go.  Ld.  (1908]  25  R.  P.  C.   149. 

8)  Section  44. 

7)  North  Cheshire  &  Manchester  Brewery  Go.  v.  Manchester  Brewery  Co.  [1899]  A.  C.  83. 

8)  Aeratora  Ld.  v.  Tollit  [1902]  2  Ch.  319,  and  the  Vaouum  Cleaner  case  (above  noted). 

9)  See  Aeratora  Ld.  v.   Tollit,  supra. 
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remain  on  the  register^).  The  section  quoted  above  contains  a  provision  enabling 
a  company  which  has  been  registered  contrary  to  its  provisions  to  change  its  name 
with  the  sanction  of  the  Registrar. 

XIII.  The  Criminal  Law  with  reference  to  Merchandise  Marks. 

By  the  Merchandise  Marks  Act,  1887,  and  the  amending  Acts^),  various  offences 
are  created  in  reference  to  the  false  marking  of  goods.  The  object  of  the  Acts  is  primar- 
ily to  protect  the  pubHc  from  being  imposed  on  by  false  marks  or  descriptions,  but 
some  of  the  provisions  are  intended  to  operate  also  as  a  protection  to  the  proprietors 
of  trade  marks  and  trade  names.  Broadly  the  principal  offences  fall  under  three 
heads,  namely: 

1.  Forgery  of  trade  marks. 

2.  False  appUcation  of  trade  marks,  and 

3.  False  trade  descriptions. 

The  Act  of  1887  also  contains  important  provisions  for  prohibiting  the  importa- 
tion of  goods  which,  if  sold,  wovdd  be  hable  to  forfeiture,  and  special  sections  relating 
to  watches  and  watch  cases. 

1.  Forgery  of  trade  marks.   Every  person  who: 
a)  Forges  a  trade  mark,  or 

c)  Makes  any  die,  block,  machine  or  other  instrument  for  the  purpose  of  forging, 
or  being  used  for  forging,  a  trade  mark,  or 

e)  Disposes  of  or  has  in  his  possession  any  die,  block,  machine,  or  other  instru- 
ment for  the  purpose  of  forging  a  trade  mark,  or 

f )  Causes  any  of  these  things  to  be  done, 

is,  subject  to  the  provisions  of  the  Act,  and  unless  he  proves  that  he  acted  without 
intent  to  defraud,  guilty  of  an  offence  against  the  Act^). 

A  person  is  to  be  deemed  to  forge  a  trade  mark  who  either: 

a)  Without  the  assent  of  the  proprietor  makes  that  trade  mark  or  a  trade  mark 
so  nearly  resembhng  that  trade  mark  as  to  be  calculated  to  deceive,  or 

b)  Falsifies  any  genuine  trade  mark,  whether  by  alteration,  addition,  efface- 
ment  or  otherwise*). 

For  the  purposes  of  the  Act  trade  mark  means  a  trade  mark  registered  under  the 
Trade  Marks  Act,  1905^),  and  includes  any  trade  mark  which,  either  with  or  without 
registration,  is  protected  by  law  in  any  British  Possession  or  foreign  State  to  which 
the  provisions  relating  to  International  and  Colonial  arrangements  have  been  applied  ^ ) . 
It  is  also  an  offence  for  a  person  to  sell,  or  expose  for,  or  have  in  his  possession  for, 
sale,  or  any  purpose  of  trade  or  maniifactiu-e,  any  goods  or  things  to  which  any 
forged  trade  mark  is  applied  unless  he  is  able  to  estabUsh  one  of  the  special  defences 
under  the  Act').  It  is  the  pohcy  of  the  Act  to  throw  upon  a  person  who  does  one  of  the 
acts  which  if  done  with  intent  to  defraud  would  be  an  offence,  the  onus  of  showing 
that  he  acted  without  intent  to  defraud. 

2.  False  application  of  a  trade  mark.  Every  person  who  falsely  applies  to  goods 
any  trade  mark  or  any  mark  so  nearly  resembling  a  trade  mark  as  to  be  calculated 
to  deceive,  or  causes  that  to  be  done  is,  subject  to  the  provisions  of  the  Act,  and  unless 
he  proves  that  he  acted  without  intent  to  defraud,  guilty  of  an  offence  against  the 
Act^).  "Goods"  mean  anything  which  is  the  subject  of  trade,  manufacture,  or  mer- 
chandise 8). 

The  definition  of  the  expression  "apply"  is  a  very  comprehensive  one. 


1)  Panhard  et  Levassoir  {societe  anonyme  etc.)  v.  Panhard  Levaasoir  Motor  Co.  Ld.  [1901] 
2  Ch.  513. 

2)  These  are  the  Merchandise  Marks  Acts,  1891,  1894,  1909,  and  1911.  Except  in  one 
particular  mentioned  in  the  text,  the  three  first  relate  wholly  to  official  prosecutions.  The 
Act  of  1911  relates  to  requiring  information  from  importers  of  prohibited  goods. 

3)  Section  2  (1). 
*)  Section  4. 

6)  Section  3  and  Interpretation  Act,  1889,  section  38. 

B)  Section  3,  and  section  91  of  the  Patents  and  Designs  Act,  1907. 

')  As  to  these  see  below  p.  630. 

8)  Section  2  (1)  (b)  and  ,(f). 

»)  Section  3(1). 
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A  person  is  deemed  to  applyi)  a  trade  mark  or  mark  or  trade  description  to 
goods  who: 

a)  Applies  it  to  the  goods  themselves; 

b)  Applies  it  to  any  covering,  label,  reel  or  other  thing  in  or  with  which  the 
goods  are  sold  or  exposed  or  had  in  possession  for  any  purpose  of  sale,  trade, 
or  manufacture,  or 

c)  Places,  encloses,  or  annexes  any  goods  which  are  sold  or  exposed  or  had 
in  possession  for  any  purpose  of  sale,  trade,  or  maufacture,  in,  with,  or 
to  any  covering,  label,  reel,  or  other  thing  to  which  a  trade  mark  or  trade 
description  has  been  applied,  or 

d)  Uses  a  trade  mark  or  mark  or  trade  description  in  any  manner  calculated 
to  lead  to  the  belief  that  the  goods  in  connection  with  which  it  is  used  are 
designated  or  described  by  that  trade  mark  or  mark  or  trade  description^). 

A  person  is  deemed  falsely  to  apply  to  goods  a  trade  mark,  or  mark,  who  without 
the  assent  of  the  proprietor  of  a  trade  mark  appUes  such  trade  mark,  or  a  mark  so 
nearly  resembling  it  as  to  be  calculated  to  deceive;  but  in  any  prosecution  for  falsely 
apjplying  a  trade  mark  or  mark  to  goods,  the  burden  of  proving  the  assent  of  the  pro- 
prietor lies  on  the  defendant  3),  It  is  also  an  offence  for  a  person  to  sell,  or  expose 
for,  or  have  in  his  possession  for,  sale,  or  any  purpose  of  trade  or  manufacture,  any 
goods  or  things  to  which  any  trade  mark  or  mark  so  nearly  resembling  a  trade  mark 
as  to  be  calculated  to  deceive  is  falsely  appUed,  unless  he  estabUshes  one  of  the  spe- 
cial defences  under  the  Act*). 

3.  Application  of  a  false  trade  description.  This  is  the  most  important  of  the 
offences  vmder  the  Act,  most  of  the  prosecutions  being  under  this  heading. 

Every  person  who: 

d)  Applies^)  any  false  trade  description  to  goods,  or 

f)  Causes  that  to  be  done,  is,  subject  to  the  provisions  of  the  Act,  and  unless 
he  proves  that  he  acted  without  intent  to  defraud,  guilty  of  an  offence  against 
the  Act6). 

"Trade  description  "is  defined  as  any  description,  statement,  or  other  indication, 
direct  or  indirect, 

a)  As  to  the  number,  quality,  measure,  gauge,  or  weight  of  any  goods,  or 

b)  As  to  the  place  or  country  in  which  any  goods  were  made  or  produced,  or 

c)  As  to  the  mode  of  manufacturing  or  producing  any  goods,  or 

d)  As  to  the  material  of  which  any  goods  are  composed,  or 

e)  As  to  any  goods  being  the  subject  of  an  existing  patent,  privilege,  or  copy- 
right, 

and  the  use  of  any  figure,  word,  or  mark  which,  according  to  the  custom  of  the 
trade,  is  commonly  taken  to  be  an  indication  of  any  of  the  above  matters,  is  to 
be  deemed  a  trade  description'). 

The  definition  is  very  wide;  it  does  not  however  cover  verbal  descriptions. 
The  subclause  (b)  is  one  of  much  importance,  and  difficult  questions  of  fact 
sometimes  arise  under  it,  for  instance,  where  goods  have  been  made  partly  in  one 
country  and  partly  in  another.  In  the  case  of  substances  such  as  margarine,  the 
place  where  the  product  is  finished  ready  for  sale  is  to  be  regarded  as  the  place  of 
manufacture,  but  this  principle  has  been  held  not  to  apply  to  such  an  article  as  a 
watch;  if  important  parts  are  made  abroad,  the  watch  cannot  properly  be  described 
as  English,  although  the  parts  are  put  together  in  this  country.  EngUsh  words 
forming  part  of  the  goods  themselves,  e.g.  on  Christmas  cards,  are  treated  by  the 
customs  authorities  as  not  being  indications  of  English  origin.  In  the  case  of  imported 
goods  evidence  of  the  port  of  shipment  is  prima  facie  evidence  of  the  place  or  country 
in  which  the  goods  were  made  or  produced  8).  The  customs  entry  relating  to  imported. 


1)  Whether  it  is  woven,  impressed  or  otherwise  worked  into,  or  annexed  or  affixed  to  tha> 
goods,  or  to  any  covering,  label,  reel  or  other  thing;  section  5  (2). 

*)  Section  6  (1),  "covering"  includes  any  stopper,  cask,  bottle,  vessel,  box  cover,  cap- 
sule, frames  or  wrapper;  and  "label"  includes  any  band  or  ticket;  sub-section  (2). 

3)  Section  5  (3). 

*)  As  to  these  see  below  p.  630. 

6)  As  to  which  constitutes  "applying"',  see  section  5,  above. 

«)  Parts  of  section  2  (1). 

')  Section  3. 

8)  Section  10  (2). 
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goods  is  a  trade  description  applied  to  the  goods  i).  "False  trade  description"  means  a 
trade  description  which  is  false  in  a  material  respect  as  regards  the  goods  to  which 
it  is  applied  and  iacludes  every  alteration  of  a  trade  description  whether  by  way 
of  addition,  effacement,  or  otherwise,  where  that  alteration  makes  the  description 
false  in  a  material  respect  2);  and  a  trade  mark  may  be  a  trade  description.  The 
provisions  respecting  the  apphcation  of  a  false  trade  description  to  goods  extend 
to  the  apphcation  to  goods  of  any  such  figures,  words,  or  marks,  or  arrange- 
ment or  combination  thereof,  whether  including  a  trade  mark  or  not,  as  are  reason- 
ably calculated  to  lead  persons  to  beheve  that  the  goods  are  the  manufacture  or 
merchandise  of  some  person  other  than  the  person  whose  manufacture  or  mer- 
chandise they  really  are^). 

The  Act  contains  a  saving  clause  in  favour  of  conventional  trade  descriptions 
in  use  at  the  time  of  its  passing.  Where  at  that  time  a  trade  description  was 
lawfully  and  generally  apphed  to  goods  of  a  particxilar  class,  or  manufactured  by 
a  particular  method  to  indicate  the  particular  class  or  method  of  manufacture  of 
such  goods,  the  provisions  of  the  Act  with  respect  to  false  trade  descriptions  is  not 
to  apply  to  such  trade  description  when  so  apphed*).  Where,  however,  any  such 
trade  description  includes  the  name  of  a  place  or  country,  and  is  calculated  to  mis- 
lead as  to  the  place  or  country  where  the  goods  to  which  it  is  appMed  were  actually 
made  or  produced,  and  the  goods  are  not  actually  made  or  produced  in  that  place  or 
country,  the  exemption  does  not  apply  unless  there  is  added  to  the  trade  des- 
cription, immediately  before  or  after  the  name  of  that  place  or  coimtry,  in  an 
equally  conspicuous  manner,  with  that  name,  the  name  of  the  place  or  country  in 
which  the  goods  were  actually  made  or  produced  with  a  statement  that  they  were 
made  or  produced  there 5). 

The  provisions  of  the  Act  respecting  the  apphcation  of  a  false  trade  description 
to  goods  or  respecting  goods  to  which  a  false  trade  description  is  apphed  extend 
to  the  apphcation  to  goods  of  any  false  name  or  initials  of  a  person,  and  to  goods 
with  the  false  name  or  initials  of  a  person  applied,  in  hke  manner  as  if  such  name 
or  initials  were  a  trade  description,  and  the  expression  false  name  or  initials  means 
as  apphed  to  any  goods,  any  name  or  initials  of  a  person  which  — 

a)  Are  not  a  trade  mark  or  part  of  a  trade  mark,  and 

b)  Are  identical  with,  or  a  colourable  imitation  of,  the  name  or  initials  of  a  person 
carrjring  on  business  in  connection  with  goods  of  the  same  description,  and 
not  having  "authorised  the  use  of  such  name  or  initials,  and 

c)  Are  either  those  of  a  fictitious  person  or  of  some  person  not  bona  fide  carrying 
on  business  in  connection  with  such  goods  ^). 

Every  person  who  sells,  or  exposes  for,  or  has  in  his  possession  for,  sale,  or 
any  piupose  of  trade  or  manufacture,  any  goods  to  which  any  false  trade  des- 
cription is  apphed,  is  guilty  of  an  offence  against  the  Act  unless  he  establishes  one 
of  the  special  defences  under  the  Act 7).  These  are: 

a)  That  having  taken  all  reasonable  precautions  against  committing  an  offence 
against  the  Act,  he  had  at  the  time  of  the  commission  of  the  alleged  offence 
no  reason  to  suspect  the  genuineness  of  the  trade  mark,  mark  or  trade 
description,  and 

b)  That  on  demand  made  by  or  on  behalf  of  the  prosecutor,  he  gave  all  the  in- 
formation in  his  power  with  respect  to  the  persons  from  whom  he  obtained 
such  goods  or  things;  or 

c)  That  he  otherwise  acted  innocently. 

Watches  and  Watch  cases.  Where  a  watch  case  has  thereon  any  words  or  marks 
which  constitute,  or  are  by  common  repute  considered  as  constituting,  a  description 
of  the  country  in  which  the  watch  was  made,  and  the  watch  bears  no  description 
of  the  country  where  it  was  made,  those  words  or  marks  are  prima  facie  deenaed  to 
be  a  description  of  that  country  within  the  meaning  of  the  Act,  and  the  provisions 


1)  Merchandise  Marks  Act,  1891,  section  1 

2)  Section  3  (1). 

3)  Section  3  (2). 
*)  Section  18. 

6)  Proviso  to  section  18. 

6)  Section  3  (3). 

')  Section  2  (2). 
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of  the  Act  with  respect  to  goods  to  which  a  false  trade  description  has  been  applied, 
and  with  respect  to  selling  or  exposing  for,  or  having  in  possession  for,  sale,  or  any 
purpose  of  trade  or  manufacture,  goods  with  a  false  trade  description,  are  to  apply 
accordingly,  and  the  expression  "watch"  means  all  that  portion  of  a  watch  which 
is  not  the  watch  casei). 

Punishment  and  forfeiture.  Offences  against  the  Act  are  punishable  by  fine, 
imprisonment,  or  hard  labour  2).  A  person  guilty  of  an  offence  is  moreover  liable 
to  forfeit  every  chattel,  article,  instrument,  or  thing  by  means  of  or  in  relation  to 
which  the  offence  has  been  committed  3);  and  the  Court  may  order  any  forfeited 
articles  to  be  destroyed  or  otherwise  disposed  of. 

Prohibition  on  importation.  The  Act  however  not  only  provides  for  the  pun- 
ishment of  offences,  but  by  prohibiting  the  importation  of  offending  goods 
endeavours  to  prevent  the  commission  of  offences.  AU  goods  which,  if  sold, 
would  be  Hable  to  forfeiture  under  the  Act,  and  aU  goods  of  foreign  manufac- 
ture, bearing  any  name  or  trade  mark  being  or  purporting  to  be  the  name  or 
trade  mark  of  any  manufacturer,  dealer,  or  trader  in  the  United  Kingdom,  unless 
such  name  or  trade  mark  is  accompanied  by  a  definite  indication  of  the  country  in 
which  the  goods  were  made  or  produced,  are  prohibited  to  be  imported  into  the 
United  Kingdom*) ;  and  if  imported  or  brought  into  the  United  Kingdom  are  hable 
to  be  forfeited  and  destroyed^).  It  is  to  escape  the  prohibitions  against  importation 
by  giving  the  "definite  indication"  of  origra  required  by  the  Act,  that  imported 
goods  bearing  or  marked  with  some  suggestion  of  Enghsh  origin  are  marked  "made  in" 
or  "made  abroad"^).  Where  there  is  on  any  goods  a  name  which  is  identical  with 
or  a  colourable  imitation  of  the  name  of  a  place  in  the  United  Kingdom,  that  name, 
unless  accompanied  by  the  name  of  the  country  in  which  such  place  is  situate,  is  to 
be  treated  for  the  purposes  of  the  prohibition  against  importation  as  if  it  were  the 
name  of  a  place  in  the  United  Kingdom'').  The  administration  of  these  provisions 
relating  to  prohibition  on  importation  is  in  the  hands  of  the  Commissioners  of  Customs, 
who  have  power  to  make  regulations*).  Great  Britain  is  a  party  to  the  International 
Convention  9),  which  contains  clauses  as  to  goods  UlegaUy  bearing  trade  marks  or 
trade  names  or  bearing  false  indications  of  origin,  and  is  also  party  to  a  further 
arrangement  as  to  false  indications  of  origin,  made  at  Madridi"). 

XIV.   Implied  Warranty   on  sale   of  Marked  Goods;    Miscellaneous 

Offences. 

On  the  sale  or  in  the  contract  for  sale  of  any  goods  to  which  a  trade  mark,  or 
mark,  or  trade  description  has  been  apphed,  the  vendor  is  deemed  to  warrant  that 
the  mark  is  a  genuine  trade  mark  and  not  forged  or  falsely  appUed,  or  that  the  trade 
description  is  not  a  false  trade  description,  unless  the  contrary  is  expressed  in  writing 
signed  by  or  on  behalf  of  the  vendor  and  dehvered  at  the  time  of  the  sale  or  contract 
to  and  accepted  by  the  purchaser^i). 

It  is  an  offencei2)  to  represent  a  trade  mark  as  registered  if  it  is  not  so,  whether 
by  the  word  "registered"  or  any  words  expressing  or  implying  that  registration  has 


1)  Section  7.  Section  8  requires  a  declaration  to  be  made  at  the  Assay  Office,  when  a 
watch  is  brought  to  be  assayed,  stamped  or  marked. 

2)  Section  2  (3). 

»)  Section  2  (3)  (iii). 

*)  Section  16  (1). 

6)  Section  16  (1)  and  Section  42  of  the  Customs  Consohdation  Act,  1876. 

8)  This  phrase  is  sufficient  in  some  cases;  General  Orders  of  Feb.  26th  1900. 

8)  The*  principle  of  these  are  the  General  Orders  of  Feb.  26th  1900.  There  are  also  some 
regulations  deahng  with  watch  cases.  The  Merchandise  Marks  Act,  1911,  confers  power  on 
tht  Commissioners  to  require  information  from  an  importer  of  goods  bearmg  »  fraudulent 
name  or  mark. 

9)  Dated  March  20th  1883.  „r    r.-     .        t         o  j   iqii 
l»)  Signed  on  April  Uth  1891.    Revised  at  Washmgton,  June  2nd  1911. 

12  "Hiere^are  numerous  offences  under  Acts  relating  to  adulteration,  e.  g.  the  Sale  of 
Food  and  Drugs  Acts,  1875,  1879  and  1899  and  under  Acts  relating  to  special  articles,  e.g. 
Margarine. 
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been  obtained^).  It  is  also  an  offence  falsely  to  represent  that  any  goods  are  made 
by  a  person  holding  a  Royal  warrant,  or  for  the  service  of  His  Majesty,  or  any  of  the 
Royal  Family,  or  any  Government  Department^).  The  use  by  any  unauthorised 
person  of  the  Royal  Arms  or  Arms  so  nearly  resembling  them  as  to  be  calculated  to 
deceive  in  such  manner  as  to  lead  to  the  belief  that  he  is  duly  authorised  is  also 
prohibited^). 


1)  Trade  Marks  Act,  1905,  section  67. 

3)  Merchandise  Marks  Act,  1887,  s.  20. 

*)  Patents  and  Designs  Act,  1907,  section  90.  Section  68  of  the  Trade  Marks  Act, 
1905,  which  gives  a,  remedy  by  injunction,  extends  to  representations  of  employment  by  Bis 
Majesty  or  amy  member  of  the  Royal  Family. 


{For  the  Index,  see  Volume  14.) 
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IjHE  ceaseless  expansion  of  the  vrorld's  trade  has  made  it  a  necessity 
^  for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they,  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  in  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  will  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal. 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 


The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 

NORTH  AND  CENTRAL  AMERICA. 

United  States  of  America 

Mexico,  Guatemala,  Cuba 

San  Salvador,  Dominican  Republic, 

Nicaragua 

Costa  Rica,  Honduras,  Haiti, 

Panama. 

AFRICA  AND  ASIA. 

Volume 

12.  Egypt,  Morocco,  Liberia,  Persia,  China,  Japan,  Siam. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 
13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 

» 


SOUTH  AMERICA. 

NORTI 

Volume 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 

7  and  8 

9. 

10. 

11. 

16. 

18       " 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 

CENTRAL  EUROPE. 

Volume 

21.  France,  Monaco 

22.  Belgium,  Luxemburg 

23.  Netherlands  and  Dutch  East 
Indies 

24, 25  and  26.  German  Empire 
27  and  28.  Austria,  Hungary,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzerland. 


in  Asia 
in  America 
in  Australasia 


See  below  for 

detatts  of  these 

volumes. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marino. 


WHAT  THE  WORK  CONTAINS. 


The  volumes  cover  the 

Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments 


whole  ground  of  Commercial 

Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 
Affreightment 
Bills  of  Lading 
Charter-parties 
Bottomry 


Law,  including,  inter  alia, 

Demurr^e 

Average 

Lien 

Salvage 

Towage 

Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency. 


CLASSIFICATION  OF  THE  MATERIALS. 

a)  THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS  OF 
ALL  COUNTRIES. 

A  treatise  on  the  hiitoric  development  and  scope  of  commercial  legislation,  together  with,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

b)  THE    EXISTING   LITERATURE    OF    THE    COMMERCIAL,   EXCHANGE, 
BANKRUPTCY  AND  MARITIME  LAWS  OF  ALL  COUNTRIES. 


c)  CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE. 

d)  LEGISLATION,    CASE   LAW  AND  TRADE   USAGES  AND    CUSTOMS, 
including  the  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  Qeneral:  Trading  Associations  (Joint  Stock  Companies  and  Partnerships)— 
Brolters— Commission  Agencies. 

Sale  o!  Qoods-Exchanges. 

Bills  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, JUaturity,  Payment,  Surety,  Protest,  &c.).  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Rights  of  Married  Persons. 
JWarltime  Law:  (Ocean  Trade.  Maritime  Enactments,  Marine  Insurance;  Navigation  and  Friendly 
Treaties  concluded  between  dinerent  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part  L  EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta. 
Part.  IL  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (incl.  Rodriguez),  Seychelles  (incl.  Amirantes),  St.  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwei,  Johore,  North  Borneo,  Sarawak, 
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